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PREFACE 

TO THE SECOND EDITION 

1 am extremely thankful to the members of the Bench and 
the Bar for the encouraging reception they have accorded to the 
first edition of this book. The first edition was exhausted 
within two years from its publication. In this edition I have 
incorporated in the body of the book the various amendments 
made hy the Imperial .^cts XXXY of 1935, XXI of 1936, VIII 
of 1937, IX of 1937 and XVI of 1935 as well as the amendments 
made by the Government of India (Adaptation of Indian Laws) 
Order, 1937. For the convenience of practitioners practising 
in British Burma, I have also given the amendments made by 
the Government of Burma (Adaptation of Indian Laws) Order, 
1937. More than sixty sections and rules are affected by G. 
1 . Order and G. B. Order. In this edition many portions of 
t lie book have been rewritten and nearly 200 pages of new 
matter have been added. All the cases whether reported in 
ollicial or non-official reports up to the end of June, 1937, have 
been incorporated. To avoid confusion at the time of 
referring a rule, I have given all the rules framed by the different 
H igh Courts, Chief Courts and Judicial Commissioner’s Courts 
not in the body of the book but in the .Appendix. I shall deem 
my labour amply rewarded if it finds ready reception like its 
predecessor. 

Konnagar 

The 15th August, 1937. 


N. D. B. 
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ADDENDA 


Section 60 of the Code of Civil Procedure. 

A^ B . — The amendments made to section 6o by Act IX of 
1937 shall not have effect in respect of any proceedings arising 
out of any suit instituted before the first day of June, nineteen 
hundred and thirty seven. — Act IX of ig 27 % J* 


Amendments made by the Madras High Court 

Order Xlll. 

Rule 9 ^Substitute the following for the existing sub-rule (3) and re-number the 
existing sub rule (4) as sub-rule (5) 

(S) Every application for return of a document under the first proviso to sub-rule 
(1} shall be made by a verified petition and shall set forth facts justlfyng the immedi- 
ate return of the original. 

(4) The Court may make such order as it thinks fit for the costs of any or all the 
parties to any application under sub-rule (i). The Court may further direct that any 
costs incurred in complying with or paid on application under sub-rule (1) or 
incurred in complying with the provisions of rule 5 of this order, shall be included 
as costs in the cause. 


Order XXI. 

Rule Add the following to sub-rule (2} 0 ) 

*’ln an execution petition praying for relief by way of attachment of a 
decree of the nature specified in sub-rule (1) of rule 53 of this order there shall not 
be included any other relief mentioned in this clause*'. 

(2) Add the following proviso at the end of sub- rule (2) 

‘‘Provided that when the applicant files with his application a certified 
copy of the decree, the particulars specified in clauses (bX (c) and (h) need not be 
given in the application’’. 

Rule 17^(1) Substitute the following for sub-rule (1) 

‘*(1) On receiving an application for the execution of a decree as provided 
by rule 11, sub-rule (a), the Court shall ascertain whether such of the requirements 
of rules 11 to 14 as may be applicable to the case have been complied with ; and 
if they have not been complied with, the Court may reject the application if the 
defect is not remedied within a time to be fixed by ii”« 

(2) Add the following proviso at the end of the rule 

''Provided that where an execution application is returned on account of 
inaccuracy in the particulars required under rule 11 (2) (g), the endorsement of 
return shall state what in the opinion of the returning offi^r is the correct amount”. 

C* P. Code— A 
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Rule 22 — Substitute the following for sub rule (i) : — 

**(i) Where an application for execution is made — 

(a) more than two years after the date of the decree, or 
(S) against the legal representative of a party to the decree, or 
(c) where the party to the decree has been declared insolvent, against the 
Assignee or Receiver in Insolvencyi the Court executing the decree shall issue a 
notice to the person against whom execution is applied for requiring him to show 
cause, on a date to be fixed, why the decree should not be executed against him : 

Provided that no such notice shall be necessary in consequence of more than 
two years having elapsed between the date of the decree and the apphration for 
execution, if the application is made within two years from the dale of the last order 
against the party against whom execution is applied for, made on any previous 
application for execution, or in consequence of the application being made against 
the legal representative of the judgement-debtor, if upon a previous application for 
execution against the same person the Court has ordered execution to issue against 
him.'* 

(2> Add the following proviso to sub* rule (2) of rule 22 : — 

‘Provided that no order for execution of a decree shall be invalid owing to the 
omission of the Court to record its reasons unless the judgment-debtor has sustained 
sutetantial injury as the result of such omission/' 

Rule 24 — Substitute the following for sub-rule (3) : — 

"(3) In every such process a day shall be specified on or before which it shall 
be executed and a day shall be specified on or before which it shall be returned 
to Court.” 


Rule 31 — (1) Substitute the following for sub-rule (3) : — 

**(2) Where any attachment under sub-rule (1) has remained in force for three 
months, if the judgment-debtor has not obeyed the decree and the decree-holder 
has applied to have the attached property sold, such property may be sold and out 
of the proceeds the Court may award to the decree-holder in cases where any 
amount has been fixed by the decree to be paid as an alternative to delivery of 
movable property, such amount, and, in other cases such compensation as it thinks 
fit, and shall pay ^e balance (if any), to the judgment-debtor on his application. 

**(3) Where the judgment-debtor has obeyed the decree and paid all costs of 
executing it which be is bound to pay, or where, at the end of three months from 
the date of the attachment, no application to have the property sold has been made 
or, if made, has been refused, the attachment shall ceased 

(2) Add the following as sub-rule (4) 

*(4) The Court may on application extend the period of three months mentioned 
in sub-rules (2) and (3) to such period not exceeding six months on the whole as 
it may think fit*’. 

Rule 32— Substitute the following Ibr sub-rules (3) and (4) ; — 

“(3) Where any attachment under sub-rule (i) or sub-rule {2) has remained 
in force for three months, if the judgment-debtor has not obeyed the decree and the 
decree-holder has applied to have the attached property sold, such property may 
be sold ; and out of the proceeds the Court may award to the deaee holder 
such compensation as it thinks fit, and shall pay the balance (if any\ to the 
judgment-debtor on his application. The Court may on application extend the 
period three months mefhttoned herein to such p:riod not exceeding one year on 
ibe whole as it may think fit 

•*(4) Where the judgment-debtor has obeyed the decree and paid all costs of 
executing it which he is bound to pay^ or where, at the end of three months from 
the date ol the attachament or of such extended period which the Court may order 
under sub-rule (3). no application to have the property sold has been made, or if 
made has been n^used, the attachment shall cease.” 


Role 45— Subsiitote the following for sob-rule (i):— 

^Wbtre agriculture produce is attached, the Coort shall make such arrangements for 
thhxnstody thereof as it may deem sufficient, and, for the purpose of enabling the 
Coofl tcyimse soch arrangements, every application lor the alinchmem ola growing 
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crop shall specify the time at which it is likely to be (it to be cut or gaiherd ; and 
the applicant shall deposit in Court within a date to be fixed by Court, such sum 
as the Court may deem sufficient to defray the cost of watching and tending the 
crop till such time.** 

Rule S3— Substitute the following for sub rule (i) (b) (ii) : — 

'*(ii) the holder of the decree sought to be executed or his judgment-debtor if he has 
obtained the consent in writing of the decree-holder or the permission of the 
attaching Court, applies to the Court receiving such notice to execute the attached 
decree.** 

Rule 54— Add the following as sub-rule (3) 

*'(3) The order of attachment shall be deemed to have been made as against transfe- 
rees without consideration from the judgment-debtor from the date of the order of 
attachment, and as against all other persons from the date on which they respec- 
tively had knowledge of the order of attachment, or the date on which the order was 
duly proclaimed under sub rule (2) whichever is the earlier.’* 

Rule 57 ^Substiiute the following for rule 57 • — 

'*$ 7 * (0 Where any property has been attached in execution of a decree and the 
Court hearing the execution application either dismisses it or adjourns the proceedi- 
ngs to a further date, it shall state whether the attachment continues or ceases, 
provided that when the Court dismisses such an application by reason of the 
decree-holder's default the order shall state that the attachment do cease. 

(2) Where the property attached is a decree of the nature mentioned in sub-rule 
(Oof rule $3, and the Court executing the attached decree, it shall report to the 
Court which attached the decree tlie fact of such dismissal. Upon the receipt of 
such report the Court attaching the decree shall proceed under the provisions of sub- 
rule (0 and communicate its decision to the Court whose decree is attached.** 

Rnle 66— Renumber the existing clause (e) to sub-rule (2) as (f) and add the 
following as clause (e): — 

“The value of the properly as stated (i) by the decree-holder and (ii) by the 
judgment-debtor.** 

Rule 67— Add the following as sub-rule (4) 

'*(4) Unless the Court so directs it shall not be necessary to send a copy of the 
proclamation to the judgment-debtor.'* 

Rule 69 — Substitute the following for sub-rule (2) 

‘*(2) Where a sale is adjourned under sub-rule (i) for a Linger period than thirty 
days, a fresh proclamation under lulc 67 shall be made, unless me judgment-debtor 
consents to waive it.*’ 

Rule 75 — Substitute the following for the existing rule 

“75 (0 Where the property to be sold is a 'growing crop and the crop from its 
nature admits of being stored but has not yet been stored, unless the Court decides 
to proceed under the provisions of sub-rule (2) hereunder, the day of the sale shall be 
so fixed as to admit of its being made ready for storing before the arrival of such 
day, and the sale shall not be held until the crop has been cut or gathered and is 
ready for storing. 

(2) Where the crop from its nature does not admit of beirg stored, or can be sold 
to greater advantage in an uniipe state, it may be sold befere it is cut and gathered 
or in such unripe sute, and the purchaser shall be entitled to enter on the land, and 
do all that is necessary for the purpose of tending and cutting or gathering it." 

Rule 85. — Substitute the following for the existing rule : — 

The full amount of purchase money payable and the amount required for the 
Time for payment in full of general stamp for the cerificate under rule 94 shall 
purchase money and value of ^ purchaser into Court before the 

stamp for certificate of sale. Court closes on the fifeenth day from the sale of 

the property. 

Provided that in calculating the amount to be so paid into Court, the piirch.<tser 
shall have the advantage of any set-off to which he may be entitled under rule 72. 
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Rule 87.»Subscitute the following for Ibc existing : — 

Every re-sale of immovable property, in default of the p*i>ment of the amounts 
Notification on re*sa1e. mentioned in rule 85 within the period allowed for 

such payment, shall be made after the issue of a 
fresh proclamation in the manner and for the period hereinbefore prescribed for the 

sale. 

Rule 8q — Substitute the following for sub-rule (1) : — 

”(i) Where immovable properly have been sold in execution of a decree the 
judgment-debtor, or any person deriving title from the judgment-debtor, or any 
person holding an interest in the property may apply to have the sale set aside on 
bis depositing in Court — 

(a) for payment to the purchaser, a sum equal to 5 per cent of the purchase 
money, and 

( 3 ) for payment to the decree-holder, the amount specified in proclamation 
of sale as that for the recovery of which the sale was ordered, less any amount 
which may, since the date of that proclamation of sale, have been received by the 
decree-holder : 

'Provided that where the immovable properly sold is liable to discharge a portion 
of the decree debt the payment under clause (d) of this sub- rule need not 
exceed such amount as under the decree the owner of the property said is liable 
to pay. 

Rule 90 — Substitute the following for the existing rule : — 

**90. Where any immovable property has been sold in execution of a decree, 
the decree-holder, or any person entitled to share in a rateable distribution of assets 
or whose interests are affected the sale, may apply to the Court to set the sale 
aside on the ground of a materia] irregularity or fraud in publishing or conducting 
it : 

Provided that the Court may, before admitting the application, call upon the 
applicant either to furnish security to the satisfaction of the Court for an amount 
equal to that mentioned in the sale warrant or that realized by the sale, whichever 
is less or to deposit such amount in Court ^ 

Provided also that the security furnished or the deposit made as aforesaid, shall 
be liable to be proceeded against only to the extent of the deficit on a re-sale of the 
property already brought to sale. 

Provided further that no sale shall :be set aside on the ground of irregularity or 
fraud unless upon the facts proved the Court is satisfied that the applicant has 
sustained substantial injury by reason of such irregularity or fraud.’* 

Rule 99— Substitute the following for the existing rule— 

* 99 Where the Court is satisfied that the resistance or obstruction was occasioned 
by any person (other then those mentioned in rule 98) claiming in good faith to be 
in possession of the properly on his own account or on account of some person other 
than the jtidgment-debior, the Court shall make an order dismissing the application.’* 
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Appendix E.— Execution. 

Appendix F.— Supplemental Proceedings. 

Appendix G.— Appeal, Reference and Review. 
Appendix H.— Miscellaneous. 

THE SECOND SCHEDULE.— Arbitration. 

A pPENDix— Form s . 

The third SCHEDULE.— Execution of Decrees by Collectors. 

The FOURTH SCHEDULE.— Enactments amended. 

The FIFTH SCHEDULE,^RepeaUd, 


ACT NO V OF 1908** 

Rbcbivrd thb G. G.’s assent on TbB 2l8T March, 1908. 

Ah Act to cansoliiate and amend the laws telating to the Proadure 
of the Courts of Civil Judicature. 

Whbrbas it is expedient to consolidate and amend the laws relating to 
the procedure of., the Courts of the Civil Judicature ; It h berebj enacted as 
follows t — 

biterpretation of amending and oonaolidating Act.— The present 
Code like the previous ones of 1882 and 1877, is also a consolidating and amending 
Act In interpreting the codifying portion of such an Act the observation 


* Fw Statement of Obiects and Reasons, see the Gautte e/ India, 1907, Pt. V, 
p. 179 ; for Report of Select Commiuee ; see IHd. 1908, Pt. V, p. 35 and for Procee- 
dings in Council, see Ibid. 1907, Pt. VI, p. 135, Ibid. 1908, pp. 8, la and aia. 

For portion of the Civil Procedure Code extended to the Presidency Small 
rBiMA Court, Calcutu, set Calcutta Gasette, 1910, Pt I, p. 814, Schemle A to 
BSks of pnctice. 
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of Lord Chancellor^ Lord Halsbury in Vagliano v. Bank of England, 6o L. J. Q. B. 
145*64 L. T. 353*39 W. R. 657= (1891) A. C 102 at p. 107, must be borne in 
mind. There he observed : **1 am wholly unable to adopt the view that, where a 

statute is expressly said to codify the law, you are at liberty to go outside the Code, 
so created, because before the existence of that Code another law prevailed.” In 
the same case at p. 144, Lotd He rsc he 1 1 bAso observed : ”The proper course is in 
the first instance to examine the language of the statute and to ask, what is its 
natural meaning, uninfluenced by any considerations derived from the previous 
state of the law, and not to start with enquiry how the law previously stood and then 
assuming that it was probably intended to leave it unaltered, to see if the words 
of the enactment will bear an interpretation iri conformity with this view. If a 
statute, intended to embody in a Code a particular branch of the law, is to be treated 
in this fashion, it appears to me that its utility will be almost destroyed and the 
very object with which it was enacied will be frus*ra*ed. The purpose of such a 
statute surely was that on any point specihcally dealt wiih by it, the law should be 
ascertained by interpreting the language used instead of, as before, hy roaming over 


The Act has been extended by notification under ss. 5 and 5A of the Scheduled 
Districts Act, 1874(14 of 1874), to the following Scheduled Districts ; — 

(1) The Districts of Jalpaiguri, Cachar (excluding the North Cachar Hills), 
Sylhet, Goalpara (including the Eastern Duars), Kamrup, Darrang, 
Nowgong (excluding the Mikir H ll Tracis), Sibsagar (excluding the 
Mikir Hdl Tracts) and Lakhimpur (excluding the Dibrugar Frontier 
Tracts). Gazelle of India, 1909, Pt. I, p. 5. Gazelle 0/ India, 1914 
Pt. 1, p. 1690. 

(2) Upper Burma (except the Shan States). Gaztlle of India, iqo9,Pt. I, p. 5. 

(3) The Province of Sindh. Bombay Government Gazette, Extraordinary, 
1909, Pt. I, Gaulle of India, 1909. Pt. I, p- 32. 

(4) The Districts of Darjeeling and Districts of Hazaribagh, Ranchif 
Palamau and Manbhum in Cbota Nagpur. Calcutta Gazette, 1909 Pt. 
I, p. 25. Gazelle of India, 1909. Pt. I, p. 33. 

(5) The Province of Kumaun and Garwal and the Tarai Parganas with 
modifications. United Provinces Gazette, 1909, Pt. 1. p. 3. Gazelle of 
India, 1909, Pt. I, p. 31. 

(6) The Pargana of Janswar, Bawar in Dehra-Dun and the Scheduled 
portion of the Mirzapur District. United Provinces Gazette, 1909, 
Pt. I, p. 4 and Gazelle oj India, 1909, Pt. I, p. 32. 

(7) Coorg. Gaulle of India, 1909, Pt. I, p. 32. 

(8) Scheduled Districts in Punjab. Gazette of India, 1909. Pt. I, p. 33. 

(9) The Districts of Peshawar, Hazara, Kohat, Bannu, Dera Ismail Khan 
composing the North-West Frontier Province. Gazelle of India, 1^% 
Pt. II, p. 80. 

(10) Sections 36 to 43 to all the Scheduled Districts in Madras, Gaulle of 
India, 1909, Pt. I, p. 152. 

(11) To the Scheduled Districts of the Central Provinces, except so much as 
is already in force and so much as authorizes the attachment and sale of 
immovable property in execution of a decree not being a decree directing 
the sale of such properly. Gazelle of India, 1909, Pt. I, p. 239. 

(12) To Ajmer-Merwara, except sections i and 155 to 158. Gazelle of 
India, 1909, Pt. 11, p. 480. 

(13} To pargana Dhalbhum, the municipality of Chaibassa in the Kolhan 
and the Porahat estate in the district of Singhbbum. Calcutta Gazette, 
1909, Pt. 1, p. 453 ; Gazelle of India, 1909, Pt. I, p. 443. 

Under section 3 (3<i) of the Santhal Parganas Settlement Regulation (3 of 1872), 
ss. 38 to 42 and 156 and Rules 4 to 9 in Order XXI in the first Schedule have been 
declared in force in the Santhal Parganas and the rest of the Code for the trial of 
suits referred to in section 10 of the Santhal Parganas Justice Regulation, 1893, 
(5 of 1893). Calcutta Gazette, 1909. Pt. I, p. 45 and the whole Code in the Angul 
District under s. 3 of the Angul Laws Regulation, 1913 (3 of 1913), B. & O. Code. 

This Act has been declared in force in British Baluchistan under s. 3 of the 
Baluchistan Laws Regulation, 1913 (2 of 1913)* Bal Code. Sections 38, 39, 41 and 42, 
45 and 46 Order IX, Rules i and 2, Order XXI, Rules 1—9 have been declared in 
force in the Arakan Hill District by Regulation 1 of 1916, s. 2, see Supplement to 
Banna Code. 
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a vast number of authorities in order to discover what the law was, extracting it by 
a minute critical examination of the prior decisions, dependent upon a knowledge 
of the exact effect even of an obsolete proceeding such a demurrer to evidence. I 
am of course far from asserting that resort may never be had to the previous state 
of the law for the purpose of aiding in the construction of the provisions of the Code. 
If, for example, a provision be of doubtful import, such resort would be perfectly 

legitimate •* See also A. I. R. 1928 B. 35 — 30 Bom. L. R. i ; 23 C. 563—23 

1. A. i8«6 M. L. J. 71 ; 14 A. 145 ; 22 B 112 ; 29 C. 707-29 I. A. 196—6 C. W. 
N. 825. 

In construing an Act of Parliament which is a consolidating Act and docs not 
profess to amend or alter the provisions of the Acts, consolidated, /Jr/wa the 
same effect ought to be given to its provisions as was given to those of the Act for 
which it was substituted. Simfison^ 25 Q. B. D. 183. In Bedgttt, Cooper 

V. Adiirnf, (1894) 2 Ch 557 at p. 561. Chatty /. said : “I referred yesterday to the 
Lord Chancellor’s obseivations in Bank of England v. Vogliono (i8gi) A. C‘ 144, 
with reference to the bills of Exchange Act, codifying the law, the proper rule of 
interpretation is to read the Act and 10 interpret its provisions without reference to 
previous decisions or to previous legisl.iti in, that being a prima facie rule only to 
which there would be reasonable exceptions. As the Lord Chancellor said : *1 am 
of course far from asserting that resort may never be had to the previous state of the 
law for the purpose of aiding in the construction of the provisions of the Code/' 
Then he gives some examples, which 1 need not cite at length. But I have here to 
deal, not wiih an Act of Parliament codifying the law, but with an Act to amend 
and to consolidate the law^ and therefore it is I say those observations do not apply, 
and I think it is legitimate in the interpretation of the sections in this amending 
and consolidating Act to refer to the previous state of the law for the purpose of 
ascertaining the intention of the Legislature.** 

Construction Imposed by statutes.— When a cl luse in an Act which has 
received a judicial interpretation is re-enacted In the same terms, the Legislature is 
deemed to have adopted that interpretation. Campbell, Expat te In re, $ L. R. Ch. 
703 = 23 L. T. 23g=i8 W. R. 1056 ; Bahnukund Dube, In (he goods of 1. K. 1930 
All 82—126 Ind. Cas. 357. The Legislature must be presumed to have known the 
interpretation pul by the Courts and others on the terms of a statute and when a 
provision of an earlier statute is re-enacted in practically the same language in a 
Utter statute, it is legislative recognition of the correctness of the earlier inicr- 
pretation Pormeshar^. Emperor, 3 Fat. L. J. 537— igCr. L. J. 281 = 4 Pat. L. W. 
152 ; Afo^endra y. Peary, 21 C. L. J. 605 = 20 C. W. N. 312. *‘When construction 
placed upon the provisions of the Code has been reproduced by the Legislature is 
successive Codes wiihout alteration, the inference is that this constitutes a legisla- 
tive affirmation of the coiisiruclion adopted by the Courts.” Partab v. Sarat^ 33 
C. L. J 201 = 25 C. W. N. 544 ; sec also Kahmuddin v, Sahihuddin, 24 C. W. N. 

4 (i4) (F. B.) ; Mcnohar v. Sheo Saran^ 25 A. L. J. 545 = A. 1. R. 1927 All. 369 ; 
Ishan v. Safaiutla, 29 C. W. N. 103 = 35 C. W. N. 36 ; /ones v. ^Mersey Docks, 11 
H. L. Cas. 480 ; Barlow v. Zeal, 15 Q. B. D. 405 ; Avery v. Wood, (1891) 3 Ch. 118. 

Retrospect V6 Operation of Code — Every statute which takes away and 
imparls vested rights must not be presumed to have a retrospective operation, unless 
the language clearly supports a contrary construction. 36 C. L. J. 132 ; 47 C. 1108 
= 24 C. W. N. 101 1 = 58 Ind. Cas. 327. This rule is based on the maxim Alovn 
Constilutio Julutis forman imponere debel non praeleriiis (.A new rule ought to be 
prospective, not retrospective, in its operaiion) Moon v. Durden, 2 Ex. Ch. 22. But 
the general principle, indeed, seems to be that alterations in the procedure are 
always retrospective, unless there be some good reason against it. Gardner v. 
Lucas, 3 App. Cas. 603 ; Ktmbtay v. Draper, L R. 3 Q B. 160 ; Costa Rica v. 
Erlanger, 3 Ch. D. 69 ; Turnbull v. Forman, 15 Q. B. D. 238. Wright v. Dale, 6 H. 

& N.227. "No rule of construction is more firmly established than this : that a retros- 
pective operation is not to be given to a statute as to impair an existing right or obli- 
gation, otherwise than as regards matter of procedure, unless their effect cannot be 
avoided without doing violence to the language of the enactment. If the enactment is 
expressed in language which is fairly capable of either interpretation, it ought to be 
construed as prosperdve only.” Per Wright /, in Alhlamney. In re (1898) 2 Q. B. 
551, But enactments dealing with procedure have an immediate effect and must 
unless the contrary in expressed apply to all actions whether commenced before or 
after the passing of the Act. A party has no vested right is mere procedure. A. 1. 



S. 1.] thb cods op aviL procbburb. 7 

R. 1937 All. 657 ; lec also 17 C. L. J. 316*17 C. W. N. 980 ; 30 C. W. N. 18. The 
general principle, indeed, seems to be that alterations in the procedure are always 
restrospeclive, unless there be some good reason against it. Per Lord Blackbutn 
in Gardner v. Lucas^ 3 App. Cas. 603 ; Kimbray y. Draper L. R. 3 Q. B. 160. But 
a new procedure would be presumably inapplicable, when iis application would 
prejudice rights est iblished under the old. Phoenix Bessemer Co,, p. 45 L. J. 
Ch. II. A statute which affects only the procedure would apply to pending actions. 
Ja^a Mohan v. Behari, 39 C. W. N. 1006. The general rule is well-established 
that an amendment of an Act during the currency of a suit does not affect pending 
actions. The rights of parlies are g >verned by the Act as it existed at the time 
the suit was started. 37 Bom. L. R. 372=*A. 1. R. 1935 Bom. 257. But it can 
not be laid down that a litigant has a vested right to the continuance 
of the tribunal before which he originally seeks his relief. When an Act 
or Regulation giving a special jurisdiction is repealed, parties cannot claim 
as of right that that jurisdiction must continue under the new Act or Regulation. 
1935 A. L. J. 18. 

Preamble. — The preamble is undoubtedly a part of the Act. Salked v. Johnson^ 
2 Ex. 283. The meaning and effect of a preamble of a Code must be understood 
to overlie the whole Act, giving colour to and controlling its provisions, and by 
showing the intention of the Leg slature supplying pro ianto the rule for interpreta- 
tion of these provisions. 2 A 74 (99). 

Other Rules of interpretation — It is not alb vable, says Vutiei, to interpret 
what has no need of in erpretaiion. (La.v of N. S 23). Absoiu/a sententia exposi- 
tore no indi^ei (2 Inst. 533). The Legislature must be intended to mean what i: 
has plainly expressed, and coiisequently there is no room for construction. Per 
Parke /. in R, v. Banbury, A. & E. 142. Sd a Court is bound to construe a section 
in a statute according to the plain meaning of the language used, unless it finds, 
either in the section itself or in any part of the statute, anything that will either 
modify, or qualify or alter the statutory languages even if the result of such 
construction leads to anomalies or be productive even by absurdity. 27 C. 11 = 3 
C. W. N.660. If the language admits of no doubt or secondary meaning, it is to 
be obeyed. 32 C. W. N. 1 136= A. 1. R. 1929 Cal. 141. Where there is a positive 
enactment of the Indian Legislature the proper course is to examine the language 
of statute and to ascertain its proper meaning, uninfluenced by any consideration 
derived from the previous state of the law or of the English law upon which it is 
founded. A I. R. 1928 F. C. 2 ; A. I. R. 1928 Lah. 361. 

PRELIMINARY. 

Short title, commencement !• [S. !•] (1) This Act may be cited as 

and extent. the Code of Civil Procedure, 1908, 

(2) It shall come into force on the first day of January, 1909. 

(3) This section and sections 155 to 15S extend to the whole of British 
India : the rest of the Code extends to the whole of British India, except the 
Scheduled Districts. 

Amendment In Burma — Sub section (3) has been omitted in Burma by 
Government of Burma order. 

Britieh India — For the meaning of the expression, wV/i? the General Clauses 
Act, s. 3, clause (7). Native Staus do not come within the term of British India . 
29C. 400-6 C. W. N. 573; 191 P. R. 1888; 331. A. 1*10 C. W. N. 361. As 
regards Berar; vide 88 Ind. Cas 430. 

Scheduled Districts. — Schedule I to the Scheduled Districts Act XIV 

of 1874. Where property is in Scheduled Districts an order for sale under mortgage- 
decree is without jurisdiction. 51 Ind. Cas. i85 = A. I. B. 1919 P. C. 150. 

Foreigners. — Foreigners are not excepted from the jurisdiction of British 
Indian Courts. 49A. 669— A. I. R. 1927 All. 413. Court will not pass a decree 
against a foreign subject as it cannot enforce it. A. I. R. 1927 Sind 160— 238 L. R. 
356 ; see also 48 M. L. J. 680=88 Ind. Cas. 430. 

Applicability of Code to proceedings in Revenue Courts.— Revenue 
Courts are, in matters arising under the Land Revenue Act, undoubtedly Courts of 
Civil jurisdiction within the meaning of the Code of Civil Procedure and the 
procedure ol such Courts are governed by the C. P. Code. 155 Ind. Cas. 557 — A. I. 
R. 193s Nag. 125. 6 / 
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Oode whether ezhauBtive.^The Code of Civil Procedure is not exhaustive, 
39 Ind. Cas. 763*2 P. L. J. 361. 

Definitions. 2 . [S. 2 .] In this Act, unless there is 

anything repugnant in the subject or context, — 

( 1 ) “Code” includes rules : 

(2) “decree” means the formal expression of an adjudication which, so far as 
regards the Court expressing it, conclusively determines the rights of the parties 
with regard te all or any of the matters in controversy in the suit and may be 
either preliminary or final. It shall be deemed to include the rejection of a 
plaint and the determination of any question within section 47 , or secton 144 , 
but shall not include — 

(a) any adjudication from which an appeal lies as an appeal from an 
order, or 

(d) any order of dismissal for default* 

Explanation . — A decree is preliminary when further proceedings have to be 
taken before the suit can be completely disposed of. It is final when such 
adjudication completely disposes of the suit. It may be partly preliminary and 
partly final : 

( 3 ) “decree-holder** means any person in whose favour a decree has been 
passed or an order capable of execution has been made : 

(4) “district** means the local limits of the jurisdiction of a principal 
Civil Court of original jurisdiction (hereinafter called a “District Court”), 
and includes the local limits of the ordinary original civil jurisdiction of a 
High Court : 

(5) “foreign Court” means a Court situate beyond the limits of British 
India which has no authority in British India and is not established or conti- 
nued by the “Central Government or the Crown Representative” \* 

(6) “foreign judgment” means the judgment of a foreign Court : 

(7) “Government Pleader’* includes any officer appointed by the “Provin- 
cial Government”* to perform all or any of the functions expressly imposed 
by this Code on the Government Pleader and also any pleader acting under 
the directions of the Government Pleader : 

(8) “Judge” means the presiding officer of a Civil Court : 

( 9 ) “Judgment** means the statement given by the Judge of the grounds of 
a decree or order : 

(10) “judgment-debtor** means any person against whom a decree has been 
passed or an order capable of execution has been made : 

(11) * legal representative” means a person who in law represents the estate 
of a deceased person, and includes any person who iniermedclles with the estate 
of the deceased and where a party sues or is sued in a representative character 
the person on whom the estate devolves on the death of the party so suing 
or sued : 

(12) “mesne profits” of properly means those profits which the person in 
wrongful possession of such property actually received or might with ordinary 
diligence have received therefrom, together with interest on such profits, but 
shall not include profits due to improvements made by the person in wrongful 
possession : 

( 13 ) “movable property*’ includes growing crops : 

( 14 ) “order” mean the formal expression of any decision of a Civil Court 
which is not a decree : 

( 15 ) “pleader** means any person entitled to appear and plead for another 
in Court, and includes an advocate, fa vakil and an attorney] of a High Court : 

( 16 ) “prescribed** means prescribed by rules : 


F Substituted by the Government of India (Adaptations of Indian Laws) Order, 
1937. In British Burma read “Governor” for the words wiihio quotions.— f'/dSr G. 
B. order of 1937* 
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( 17 ) ^'public officer” means a person falling under any of the following 
desciiptionsi namely : — 

(а) every Judge ; 

(б) every member of the Indian Civil Service ; 

(c) every commissioned or gazetted officer in the military or "naval or 
air"* forces of His Majesty, while serving “under *the Crown’ ”t 5 

(d) every officer of a Court of Justice whose duty it is, as such officer, to 
investigate or report on any matter of law or fact, or to make, authenticate or 
keep any document, or to take charge or dispose of any property, or to execute 
any judicial process, or to administer any oath, or to interpret, or to preserve 
order, in the Court, and every person especially authorised by a Court of 
Justice to perform any of such duties ; 

(e) every person who holds any office by virtue of which he is empowered 
to place or keep any person in confinement ; 

(/) every officer, of "the Crown*'t whose duty it is, as such officer, to 
prevent offences, to give information of offences, to bring offenders to 
justice, or to protect the public health, safety or convenience ; 

C^) every cfficcr whose duty it is, as such officer, to take, receive, keep 
or expend any property on behalf of "the Crown, “t or to make any survey, 
assessment or contract on behalf of "the Crown, "t or to execute any revenue- 
process, or to investigate or to report on, any matter affecting the pecuniary 
interests of "the Crown, or to make, authenticate or keep any document 
relating to the pecuniary interests of “the Crown,”!: or to prevent the infraction 
of any law for the protection of the pecuniary interests of "the Crown, ; and 

(h) every officer in the service or pay of "the Crown,”!: or remunerated by 
fees or commission for the performance of any public duty : 

( 18 ) “rules” means rules and forms contained in the First Schedule or made 
under section 122 [or section 125 1 : 

{ 19 ) "share in a corporation” shall be deemed to include stock, debenture- 
stock, debentures or bonds : and 

(20) “signed" save in the case of a judgment or decree, includes stamped. 

Amendnients in Burma — In Clause (15) omit the words *'a Vakil and an 
Alicrncy.” 

In Clause 17 in Sub-clause (b) add at the end of the clause “or of the Burma Civil 
Service (Class I.”) 

In clause (18) omit in Briiish Burma the words “or section 125.” — y/de G. B. 
Order 1937. 

Code. — The method of construction properly applicable to an Act divided into 
sections and rules, as the C. P. Code is. that the sections lay down general principles 
and the rules provide the means by which they can be applied, and they cannot be 
otherwise applied, the result is that the rules restiici the provisions contained in the 
sections. 20 Ini\ Cas. 39=18 C. L. J. 613. The body of the Code is fundamental 
and is unalterable except by the Legislature ; the rules are concerned with details 
and machinery and can be more readily altered. The body of the Code creates 
jurisdiction while the rules indicate the mode in which it is to be exercised. It 
follows that the body of the Code is expressed in more general terms but it has to 
be read in conjunction with the more particular provisions of the Rules. 43 C. 148 
— 33lnd. Cas. 329 : see also 44 C. 929=21 C. W. N. 877 = 41 Ind. Cas. 598. If 
their is a coi.flict between a gencr.al provUion as contained in the order and a rule 
under the First Schedule the general provision must prevail. Basavayya v. 
Miitapalli, A. I R. 1926 Mad. 676=1926 M. W. N. 341 = 51 M. L. J 90=95 Ind. 
Cas. 439. Where there is a contradiction between the Schedule and the enacting 
portion, “it would be quite contrary to the recognized principles upon which the 
Couits of law construe Acts to enlarge the conditions of enactment aqd tbere- 


* Substituted by Act XXXV of 1934. 

t For the words “under the Crown" substitute in Burma “in Burma ." — Vide G. B. 
Order 1937. 

} Substituted by G. 1. Order. But in British Burma read “the Government" for 
words within quotations. 

C. P. Code — 2 
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by restoin its operation by any irferance to the words of a mere form given for 
convenience sake in a Schedule.” Per Lord Penzance in Dean v. Grecon^ (1882) 8 
P. D. 89 ; see also Allen v. Flicker^ 10 A. & £. 640. 

Docree. — Final decree means decree which settles all disputed questions between 
parties. A decree modified in a review must be considered as the final decree. 
A. L R. 1931 Cal. 323— 131 Ind. Cas. 258. Decision finally determining rights of 
parties, not finally drawn up is still a decree. 26 N. L. R. 24»i27 Ind. Cas. 88731 
Ind. Rul. (1930) Nag. 359. To be appealable an order under s. 47 must be of such 
a nature as to come within the word “decree” as defined by s. 2 (2). A. 1 . R. 1927 
All. 208^399 Ind. Cas. 455. Where a Court, before deciding a case finally order 
the names of a certain defendants to be struck off from the record on the ground 
that the plaintiff made out no cause of action against them, such order is tanta- 
mount to a dismissal of the case against those defendants, and the plaintiff can 
treat the order as a decree. 8 Ind. Cas. 409. An order in a partition suit declarin c 
the specific right of the parties and the property to be paniiioned is a decree. 23 C. 
279. The definition of decree is not intended to include an interlocutory decisi ):i 
in ordinary suit upon each and every point in controversy between the parties, 
even In those cases, where the decision upon any such question is embodied in a 
separate and distinct order passed duiing the pendency of the proceedings. An 
order cannot be regarded as a decree unless it is formally drawn up as such or at 
all events, unless it could be so drawn up. A ^preliminary decree* properly under- 
stood is passed only in those cases in which the Court has first to adjudicate upon 
the rights of the parties and has then to stay its hand for the time being until it is 
in a position to pass a final decree in the suit. 113 P. L. R 191 1 ; see aUo 82 P. 
R. 1911. ‘‘Decree** includes Revenue Court decree. A. 1 . R 1925 All. 264=85 
Ind. Cas. 65 o. Decision delivered in default of plaintiff is not a decree. 85 Ind. 
Cas. 393 = A. L R. 1925 Oudh 485 -328 O. C. 124. 

The question whether an adjudication is an order or decree to be tested not 
by general principles but by the expressions, of the Code and these words are 
to be construed in their plain and obvious sense ; only such orders of dismissal 
for default as are treated as such by the Code itseir are excluded from the dehniiion 
39. C. L J. 399= 5 ^ C. 715 = 28 C. W. N, 795 = 83 Ind Cas. 220. If an order re- 
j^ting the claim of a person to be the legal representative of a deceased plain- 
tiff is to have the character of a decree it must conclusively deiei mined the 
right of the parties to the suit. A. I. R. 1924 Mad. 813 = 47 M. L. J. 370=1924 M. 
W. N. 763 = 80 Ind. Cas 942- 

Matters in Controversy.— ‘ Matters in controversy* in the suit may also come 
to arise, at a subsequent stage of the suit. A 1 . R. 1928 Oudh 362=50. W. N. 
633=3 Luck. 628. This term must not be understood as relating solely to the merits 
of the case. It would cover any question relating to the character and status of 
the party suing, to the jurisdiction of the Court, to the maintainability of the suit 
and to other matters preliminary, which necessitate an adjudication before a suit 
is enquired into, in fact all questions concerning a pending suit. It does not 
include an order passed on an application preliminary to the institution of suit itself, 
such as application for leave to sue. 2 L. W. 519=17 M. L. T. 4473:29 Ind. Cas. 393. 

What are decrees.— An order of the Court appointing a committee to draw 
up a scheme of management with regard to wakf is a decree. A. 1 . R. 1930 Cal. 
476=3* F. L. R. 220= 121 Ind. Cas. 74. The Revenue officer's judgment as to the 
liability of the lands to assessment or otherwise in manner directed by s. 20, 
Regulation 11 of 1819, has the force and effect of a decree. A. 1 . R. 1930 Cal. 41 1 
= 51. C. L. J. 297= 126 Ind. Cas. 769. Where an appeal against preliminary decree 
is withdrawn and dismissed, such order of dismissal is decree within s. 2. 143 liitl. 
Cas. 4*2=1933 M. W. N. 623 = 64 M. L. J. 695 = A, I. R. 1933 ‘*^ad. 444. Where lower 
Coarts decree contains adjudication on several points, each such adjudication 
IS a decree. A. 1 . R. 1933 All. 473. Order refusing to allow interest pendente hie 
is appealable. 143 ind Cas. 43**4 P. L. T. *33= A. I. R. 1933 Pat. 207. An order 
dismisring an applicition fora final decree in a mortgage suit is a decree. A. 1 . 
R. 193s Lah. 214 Order dismissing a cross-objection is a decree. A. 1 . R- itl 33 
Lab. 961- An order of abatement of a suit is a decree and should not bo made rx 
parte without noiice to plaintiff. 33 M. L. J. 486=44 I. A. 218 (P. C.)-22 C. W. 
N. 169-15 A. L. J. 777**9 Bom. L. R. 866=42 Ind. Cas. 43 (P- C.) ; 38 M. L. J. 
266=54 Ind. Cas, 565. 

A decfee passed on the admission of the defendant is appealable by a person 
aggrieved thereby. 56 Ind. Cas. 845. Order striking out name of a defendant 
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»nd dismissing the suit against him is a decree. 42 M. 219=36 M. L. J. 169 = 

9 L. W. 329=49 Ind. Cas. 835. An order dismissing an application for final decree 
for sale in a mortgage suit is decree and is appealable as such. 48 Ind. Cas. 298 
=42 M. S2 = 3S M. L. J. S52. An order refusing to make a decree under Order 
34, rule 6, is a decree. 47 Ind. Cas 561 = 40 A. 553= 16 A. L. J. 488. An order re- 
jecting Memorandum of Appeal for deficit Court-fee is appealable 67 Ind. 
Cas. 225 = A 1 R. 1922 Nag. 62= 18 N. L. R. 1$. An order declaring the defendants 
not liable for mesne profits^ amounts to a decree. 67 Ind. Cas. 93= A. I. R. 1923 
Cal. 308 ; 22 O. C. 289=54 Ind. Cas. 733 ; 67 Ind. Cas. 901 = 3 L. L. J. 237. 

Order defining mode and period of taking account is a decree. A. 1. R. 1923 
Pat. 514 = 4 P. L T. 405. An odrer directing the decree-holder purchaser lo piy 
mesne profits on setting aside the sale is a decree. A. 1. R. 1930 Cal. 89=56 
C. 550= 120 Ind. Cas. 807. Decision in reference under s. 30, Land Acquisition Act, 
being one on rights of contending parties, is a decree within s. 2 (2). A. I. R. 1929 
Mad. 223= 56 M. L. J. 387-115 Ind. Cas. 345. An order limiting the right of 
the decree-holder to recover me^ne profits for a certain period is of the nature of 
a final decree. 115 Ind. Cas. 591 = A. I. R. 1928 Cal. 804. When a Court refuses 
to ascertain mesne profits and holds that the claim is time-barred, that decision 
operates as a decree. 109 Ind. Cas. 734 = A. I R. 1928 Bom. 236=52 8.360=30 
Bom L R. 503. The decree subsequently made on review, even if it does not 
mo.Vify the decree originally passed, is a new decree and therefore no appeal can 
lie for the original decree. A. I. R. 1928 Cal. 418=107 Ind. Cas. 751. Refusal of 
adjournment and dismissal of suit in consequence is decree. A. 1. R. 1927 Rang 
148 = 6 Bur. L. J. 77 = 101 Ind. Cas. 618. 

Refusal to record adjustment of a decree is a decree A. 1. R 1927 Lah. 809 
= 26 P. L. R. 237=105 Ind. Cas. 724. The dismissal of an appeal under Order 
XLl, r. II by High Court is a decree. A. I. R. 1926 Cal. 638= 30 C. W. N. 334= 
93 Ind. Cas. 909* Order in proceedings under s. 47 is decree only if it deter- 
mines a question which parties ask Court to decide as to their rights or liabi- 
liiies and not if it decides merely incidental question of procedure. A. 1. R. 
1924 Pat. 683 = 2 Pal L. R. 222 = 84 Ind. Cas. 576 ; see also A. I. R. 1936 Mad, 
623 = 71 M. L. J. 256=164 Ind. Cas. 217. The rejection of a Memorandum of 
Appeal on the ground that tne deficit Court-fee has not been paid is not a 
decree. 163 Ind. Cas. 4^2= A. 1. R. 1936 Pesh, 140. An order rejecting a prayer for 
restitution under s. 144 on the ground of limitation amounts to a decree. A. 1. R. 
1036 Cal 812. All findings conclusively determi.iing rights are not necessarily 
decrees. A. I. R. 1934 Pat. 92. Order allowing petition for passing of final decree 
is neither decree nor appealable. A. I. R. 1934 Mad. 198. Order of remand setting 
aside a decree is not necessarily a decree. A. 1. R. 1934 Pat. 97. Every order 
in execution is not decree. Only such orders as conclusively determine a question 
between the parlies to the suit relating to the execution of the decree are decrees. 
A. I. R. 1935 Rang. 500. An order passed under s. 144 is a decree within the 
meaning of s. 2. 158 Ind. Cas. 908=1935 A. L. J. 995 = A. I R. 1935 All. 873. A 
suit was dismissed. On appeal an application for postponement of the appeal was 
made by the appellant’s pleader on the ground that for some reasons he could not 
prepare the appeal and therefore he was not able to argue. The Court rejected the 
application and dismissed the appeal for want of prosecution : J/e/i/that the disposal 
of the appeal amounted to a decree as defined in the C. P Code and a second appeal 
therefore was maintainable. A. 1. R. 1937 All. 284. 

What are not decrees. — Order refusing to stay execution is not decree. A. I. 
R. 1930 All 121 = 122 Ind. Cas. 182. An order passed under Order XXI, r. 22 for 
arrest, not being a final order is not a decree. A I. R. 1929 Mad. 718 = 30 L. W. 
230= (1929) M. W. N. 74= 119 Ind. Cas. 43* Exparte order granting leave to apply 
for execution is not a decree. A. I. R. 1929 All. 390= (1929) A.L.J. 553=115 Ind. Cas. 
865. Decision of the Court under Chapter Vil of the Presidency Small Cause Courts 
Act is not a decree under s. 2 (2}. A 1. R. 1929 Mad. 69=56 M. L. J. i99=>29 L. 
W. 537 = 115 Ind. Cas. 504* Order striking off objection of judgment-debtor for 
default is not appealable. 112 Ind. Cas. 380. An order permitting the withdraw! 
of a suit or appeal is not a decree. A. 1. R. 1928 Mad. 416=51 M'. 664=55 h. J. 
345* An order for security to stay execution is neither an order under s. 47 nor it is 
a decree. 106 Ind. Cas. 890. No appeal lies from an order accepting security 
concerning sufficiences thereof. 106 Ind. Cas. 866. Where appellate Court frames 
additional issues and remands a case, the order of remand is not a decree. A. 1. R. 
1927 Pat. 297=6 Pat. 380. An order under Order i, rule 10 (2) is not a decree. A.I. 
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R. 1926 Nag. 75«89 Ind. Cas. 331. Order simply refusing to official referee to take 
accounts is not a decree. A. I. R. 1924 Mad. 406^73 Ind. Cas. 903. In a partner- 
ship suit an order referring suit to Commissioner for determining shares, is not a 
decree. A. I. R. 1924 Mad. 406 » 73 Ind. Cas. 903. Order striking out names of 
parties under Order I, rule 10 is not a decree. A. I. R. 1922 Mad. 332»45 M. 
*94*3* M. L. J. 97 = 69 Ind. Cas. 961. Where after this passing of preliminary 
decree the Court directs the Commissioner to take a valuation of certain property, the 
order is an interlocutory order. 6; Ind. Cas. 983=24 O. C. 306. Order of abatement of 
appeal is not a decree. SS Ind. Cas. 838= A. I. R. 1922 All. 113 = 20 A. L. J. 214. An 
order granting permission to plaintiff to withdraw a suit under Order XXllI, rule 1, 
is not a decree. A. 1 . R. 1922 Lah. 267=65 Ind. Cas. 719. Order rejecting husband's 
claim to be legal representative is not a decree. 62 Ind. Cas. 303. An order under 
Order XXI, r. 66 is not a decree. 18 L. T. 647* 59 Ind. Cis. 282. A party cannot 
prefer an appeal from an order disallowing interrogatories which is not a decree, nor 
can apply for revision. 58 Ind. Cas. 721 = 14 S L K. 28. A decision on a question 
of the valuation to be inserted in a sale proclamation is merely an interlocutory order 
and therefore is not appealable A. I. R. 1920 Pat. 227 = 5 Pat- L- J 170=56 Ind. 
Cas 452- Every order in execution proceeding is not a decree. 115 P. L. R. 1920 
= 56 Ind. Ca5. 173. The decision of a Court on an application to file a private award, 
part of it being on a matter outside the scop: of the declaration is an order. 31 Ind. 
Cas. 80=66 P. R. 1915. An order extending time for payment of morig.Tge money 
under a decree is not a decree. 39 M. 876 = 29 M L J. 708 = 31 Ind. Cas. 240. An 
order overruling a plea against the maintainability of a suit is not a decree. 33 
Ind. Cas. 664 = 9 Bur. L. T. 195. An order absolute under Order XXXIV, rule 5 is 
an order and is not a decree. 33 Ind. Cas. 749=18 Bom. L. R. 38 = 40 B. 321. A 
purely formil order recognising the abatement is not a decree. But an order of 
abatement resulting from the adjudication upon rights of parties is a decree. 34 Ind. 
Cas. 822= 128 P. R. 1916 (F. B )= 146 P. L. R. 1916. 

An order rejecting a Memorandum of Appeal is not a decree. 59 Ind. Cas. 388= 
A. I R. 1932 Cal 482=138 Ind. Cas 643. An order under s. 52 of the Provincial 
Insolvency Act, 1920, is not a decree, nor an order under s. 47 and is not appealable. 
A. I. R. 1933 Mad. 152 = 64 M. L. J 119=141 Ind. Cas 817. Order of District Judge 
under s. 84 (2.\ Madras Hindu Religious Endowments Act, on application to set aside 
decision of Board under s. 84 (1) is not a decree. A. I. R. 1934 Mad. 103. Order 
granting stay of execution is not a decree. A. I. R. 1924 All. 808 = 46 A. 733 = 22 A. 
L. J. 706=83 Ind. Cas. 1035 ; 124 Ind. Cas. 349= A. I. R. 1930 Lah. 187. The dis- 
missal of a suit against some defendants on account of nnn-represen'ation for which 
plaiotiffs are not to blame is not a decree. 33 C. W. N. 742= 124 Ind. Cas. 75 = A. 1 . 
R. 1929 Cal. 669. An order passed on an application under Order 31, rule 90 is not 
a decree. 165 Ind. Cas. 654 = 1936 A. L. J. 959= A. I. R. 1936 All. 763. An order 
passed under s. 144 is a decree. A. L R. 1935 All. 873= 1935 J- 9^5= >5B Ind. 
Cas. 908. Neither an order of the Court of first instance returning a plaint under 
Order 7, rule fo, C. P. Code, nor adjudication of an appellate Court on appeal from 
such an order is a decree. 158 Ind. Cas. 252= A. I. K. 1935 Mad. 574* Rejection 
of plaint does not amount to decree when such rejection is not authorized by some 
provisions of the Code. A. 1 . R. 1937 AIL 280. 

Order under 8 . 47 . — An order under section 73 is not an order under s 47. 
57 Ind. Cas. 421 = A. 1 . R. 1921 Pat. 401 = 1 P. L. T. 296. In order to be appealable 
an order in execution must fall within the definition. A. 1 . R. 1926 All. 401 = 94 Ind. 
Cas. I. Where on a mortgage decree being put in execution an objection was 
raised that execution could proceed only after payment of additional amount of 
Court-fee, but was*" negatived ; Heldzn appeal lay. 70 Ind. Cas. 483= A. I. R. 1922 
Pat. 59 - S P- L. T. 146. 

Dismissal for default.— 'Rejection of appeal for failure to pay deficit Court*- 
fee is a decree and is not dismissal for default. 63 Ind. Cas. 99= A. I. R. 1922 Pat 
281=3 P. L. T. 117=6 P. L. J. 625. An order dismissing an appeal for default is 
not a decree. 47 lud. Cas. 125* An 'order of dismissal for default’ includes an order 
of ibe execution Court dismissing an objeaion for default. A. 1. R. 1926 All. 401 = 
94 Ind. Cas. 1. 

Prelimina^ decree.— A preliminary decree must define the rights of the 
parties, though it does not necessarily lead to a final and complete disposal of the 
case. 62 lod. Cas. 462= A. I. R. 1921 Nag. 108=17 N. L. R. 66. A decree in a suit 
for specific peformance of a contract, though conditional in form, is not a preltmi- 
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nary decree. 51 Ind. Cas. 442. Decision on a preliminary issue merely enabling 
the plaintifT to go on with the suit, is not a preliminary decree. 9 Bur. L. T. 119 = 36 
Ind. Cas. 431. A preliminary decree is not extinguished by the passing of the final 
decree but is given effect to by the final one. 21 C. W. N. 1 174= i Pal L. J. 406=36 
Ind. Cas. 873. An order rejecting a plaint as being void is a preliminary decree 
and a second appeal lies against it. 39 Ind. Cas 791 = 1 P. L W. 499. The decree 
dissolving partnership is final as regards matters finally decided and preliminary 
as regards matters still undisposed of. 131 Ind. Cas. 160 = A. 1. R. 1930 Mad. 528 = 
53 378. Mere use by Court of form for final decree for partition does not make 

it a final decree. A I. R. r93o Nag. 206=13 N. L. J. 83=26 N. L R. 166=122 Ind. 
Cas. 441. Where in a suit by a mortgagee for a final decree debarring the mort- 
gagor from redeeming the mortgaged land the Couit merely refuses to pass a final 
decree in terms of the preliminary decree, it is doubtful whether it is final order 
against which an appeal can lie. A. 1. R. 1928 Lah. 355= 10 Lah. L. J. 198= 110 
Ind. Cas. 81. 

Decree holder.— It is not necessary that a decree-holder in a decree for the 
sale of immovable property should necessarily have been the plaintiff in the case 

A. I. R. 1929 Lah. 492=116 Ind. Cas. 212. Decree-holJer f^oes not include an 
attaching creditor. 80 Ind. Cas. 947 = A. 1. R. 1925 All. 123. Plaintiff got decree 
for specific performance of agreement to sell against defendant but did not want to 
execute the decree. Defendants were also decree-holders within this clause and 
as such could execute the decree. 67 Ind. Cas. 667 ; see also 59 C. 501 = A. I. R. 
1932 Cal 579=36 C. W. N. 172. A derrce-holder need not be a party to a decree. 
It is enough if the decree confers some right enforceable under the decree upon som e 
person mentioned in it. 61 M. L. J. 904= A. I. R. 1932 Mad. 193 = 35 L. W. 22. 

District Court. — It is not legitimate in every instance to construe the words 
“District Court” wherever they appear to mean and include a High Court in its 
Ordinary Original Civil Jurisdiction. 100 Ind. Cas. 331 = 45 C. L. J. 71 = A. I. R. 
3927 Cal. 290 

Foreign Court.— Definition of foreign Court is not applicable to Provincial 
Insolvency Act. 123 Ind. Cas. 20 = A. 1. R. 1929 Mad. 900=57 M. L. J. 393. 

Foreign judgment.— Judgment in the expression “foreign judgment’* as used 
in s. 2 (6) has the English meaning and not ihe meaning (as regards the word 
“judgment**) given by s. 2 (9) of C. P. Code. 62 M. L. J. 566=35 L. W. 763=138 
Ind. Cas. 648= A. I. R. 1932 Mad. 661. 

Judgment. — The decision of the trial Court on preliminary issue is a judgment. 
97 lod. Cas. 780=27 S. L. R. 701 = 8 Lah. L. J. 361 = A. I. R. 1926 L^h. 638. Short- 
hand notes dictated by, but never approved by the Judge, cannot be considered as 
part of his actual judgement. 29 Bom. L. R. I26 = A. 1. R 1927 Bom. 113=51 Bom. 
167=100 Ind. Cas. 941. 

Judgment debtor.— A defendant who is exempted and against whom no decree 
is passed is not a judgment debtor within s. 2 (10). A. 1. R. 1933 All. 57 = 54 A. 1031. 
An assignee of a J. D. is not J. D. 13 Ind. Cas. 659. 

Legal repreeentativeB.— A person who is entitled to the possession of the 
assets of the deceased becomes legal representative irrespective of whether he is 
actually in possession or not. For the purpose of the suit it is sufficient if he is a 
person on whom the estate wculd devolve. The question whether he is in actual 
possession or not can be determined in execution proceeding. 27 N. L. R. 247 = A. 1. 
R- 193* Nag. 173=“ *34 Ind. Cas. 862. A son taking by survivorship is a legal 
representative. A. I. R. 1931 Bom. 484=134 Ind. Cas. 961 = 33 Bom. L. R. 1144* 5 

B. 709. Donee of a deceased legatee is a legal representative. 35 C. W. N. 1028. 
By this definition the Mahomedan Law has not been changed. Thelieirsofa 
deceased Mahomedan are liable for the debt due to the estate proportionately to 
the share inherited by them. 138 Ind. Cas. 746=1932 A L. J. 727 = A. l. R. 
1932 All. 591. Where there are two rival claimants to the estate of the deceased it 
is open to decree-holder to choose as the legal representative the one who appears 
to have/tf/nfa/tm title. A. I. R. 1929 Mad. 482 = 120 Ind. Cas 65=30 L. W. 778, 
Heirs of intestate Parsee who intermeddle with his estate are his legal representa- 
tives. A. I. R. 1927 Bom. 474* 51 B. 771*29 Bom. L. R. 900=51 B. 771. Executor 
de son tori need not be added, when there is other legal representative. 30 C. W. 
^*.56S*A. 1. R. 1926 Cal. 825=96 Ind. Cas. 69$. A suit against a legal represen- 
tative should not be dismissed for want of assets. 40 Ind. Cas. 407. Person in 
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possession of deceased’s estate can validly represent him. 31 M. L. J. 32 S«*i 9 i 6 

M. W. N. 233SS35 Ind. Cas. 124. Legal representative does rot necessarily mean 
beneficial owner. 42 M. 76—35 M. L. J. 632s 1918 M. W. N. 107^149 Ind. Cas. 11. 
Decree obtained in good faith against wrong legal representative binds the real heir. 
36 M.L.J. 106s: 52 Ind Cas. 509 ; 40 Ind. Cas. 57»>-4 O. L. J. 463 ; 99 Ind. Cas. 8650 
A. 1 . R. 1927 Pat. ii4s 8 P. L. T. 287 ; 96 (nd. Cas. 963 = A. I. R. 1926 Nag. 476">9 

N. L. J. 183 ; 120 Ind. Cas. 1929 Mad. 1025«30 L. W. 778. A decree-holder has 
right to select among the claimants, persons appearing to have primafacit the best 
title as legal representatives. 29 M. L. J. 698=31 Ind. Cas. 920. Person in posses- 
sion of property of a deceased judgment-debtor is legal representative of a doceased. 
69 Ind. Cas. ]79=A. I. R. 1924 Cal. 362. In case of decree for injunction against 
father in joint Hindu family, sons are not legal representatives for the purpose of 
execution against them. 42 13 . 504 = 20 Bom. L. R. 560 = 46 Ind. Cas. 745. An in- 
termeddler with the property of the deceased is liable to the extent of the property 
taken by him. 42 Ind. Cas. 122 = 3 P* L. W. 302=1918 Pat. 86. Surviving co-parce- 
ners in a joint Hindu-finiily are not legal representatives. 61 Ind. Cas. 628 = 3 Lab. 
L. J. 349= A I. R. 1921 Lah. 34-2 Lah. 114*73 P* L. R. iQ2t ; 42 B. 504. An in- 
termeddler is not a representative for the purposes of succession to the deceased's 
property. 75 Ind. Cas. ii 4 = A.I.R. 1924 All. 717. Trustees are not legal representatives 
of their predecessors in office. A. 1 . R. 1926 M.id. 540 = 92 Ind Cas. 520. Heirs of 
deceased moitgagor whese equity of redemption has already been sold are not his 
legal representatives relating to that property but the proper representatives are the 
pubchasers of the equity of redemption. 95 Ind. Cas. 914^ (1926) M. W. N. 276. 

Suit against legal representatives, of a deceased should not be dismissed merely 
on the ground that they are not in possession of any assets of the deceased. A. I. K. 
1926 Nag. 170=89 Ind. Cas. 236. Where a father and a son are co-parceners and 
whereafter the son's undivided share is attached in execution of a decree against 
him alone son dies, father is legal representative of his deceased son and decree can 
be executed against him. A. I. R 1026 All. 157 = 48 A. 4 = 23 A. L. J. 877 *L. R. 
6A. 511 Civ. Where ostensible sole heirs is brought on record, decree binds the 
w'hole estate including the interest of those heirs not brought on record and not 
served with notice. A. 1 . R. 1925 Oudh 330=12 O. L. J. 37=2 O. W. N. 34*^8 

O. C. 177*87 Ind. Cas. 892. Where a managing member sues and the suit refers to 
joint-family estate, it is really a suit in a representative character for all the 
members of the family. When he dies, the next managing member can come in as 
the legal representative. A. 1 . R. 1925 Mad. 456=21 L. W. 21 =86 Ind. Cas. 178. 

A decree for removal of the defendant as mohant of shrine on the ground of mis- 
management cannot be executed against the succeeding mohant who was on the 
death of the first in dtfacto possession but who claimed to be appointed by the 
bfiakt since the successors could not in any sense be treated as the legal representa- 
tive of the deceased. 77 Ind. Cas. 585 = A. I. R. 1924 Lah. 25* - 5 Lah. L. J. 459 * 
Where on an application to substitute the brother of the deceased judgment-debtor 
as his legal representative, he pleads that be is not liable to satisfy decree, the 
objection must be decided by the executing Court before an order substituting him 
as legal representative is made. A.I.R. (1923; Pat. 149=3 P. L. T. 106=82 Ind. 
Cas. 803. To become legal representative ■ it is necessary that a person should 
possess properties with intention of representing estate. 37 C. W. N 758 Couit 
of Wards represents no particular ward in administration of estate but administers 
estate on its own authority and being person who in law represents estate of deceas- 
ed is legal representative. 29 N. L. R. ii 8 =A I. R. 1933 Nag. 85. Decree obtain- 
ed against mother as legal representative of a tenant binds daughter. 29 N. L. R. 
89* A. I. R. 1933 Nag. 73- The definition of the term "legal representative" is not 
exhaustive and this definition should be qualified J>y s. 53 of the C^e. 36 Bom. L. R. 
977= A. 1 . R. 1936 Bom. 456. Hindu sons are not legal representatives of their 
fathers under s. 2(11). 14 Pat. 732= 157 Ind. Cas. 53= 16 Pat. L. T. 393* A. I. R. 
1Q35 Pat 275 (F. B.). The term legal representative includes an universal legatee. 

A. 1 . R- 1235 Oudh 1031. Brothers of a deceased co-parcener are legal representa- 
tives in respect of their separate estate. A. I. R. 1935 All. 390 = 1935 P. L. J. 293. 
Official Assignee or Receiver is not legal representative. 58 M. 403*154 Ind. Cas. 
934= A. I. R. 1935 Mad. 151 = 68 M. L. J. 78. 

Mwno profitfl.— The statutory definition of metne profiU includes interest. 

A. L R- *930 CaL 525-52 C. L. J. 173-126 Ind. Cas. 71? • 55 M. 975 (98O-63 
M. L. J. 845-*932 M. W. N. 949-A, I. R. 1932 M. 722*139 Ind. Cas. 457-A. L R. 
f 933 M« 1365. Assessment of nusm proftU must be made on the basts of platntilTs 
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Joss by exclusion snd not what defendant made or might with reasonable diligence 
have made by his wrongful possession. S9C. 859»S5C. L. J. 205s 138 Ind. Cas. 
852»A. I. R. 1932 Cal. 6oo=»A. L. R. 1932 C. 474 ; see also 35 C. W. N. 367. In 
the case of a claim for misne profits against several trespassers in wrongful posses- 
sion two courses are lel't open to the Coutt. A decree for fnesne profits may be passed 
jointly and severally against all the trespassers who may have jointly kept ihe 
plaintiffs out of possession for any particular period, leaving them to have their 
respective rights adjusted in a sepaiate suit ior contribution ; or the respective 
liabilities of such trespassers may be ascertained in the plaintiff 's suit against them, 
and a decree on the basis of such several liabilities may be passed as against the 
respective trespassers in plaintiff's favour. 59 C. 859—55 C. L. J. 205^ A. 1. R. 1932 
Cal. 600 ; see also 53 Cal. 992 P. C. 

Ordinarily interest on mesns profits is allowed but such interest may be dis- 
allowed on special grounds. A. I. R 1931 Mad. 513= 131 Ind. Cas. 833, In com- 
puting the mesne profits the expenses of management or collection are to be 
deducted. 1931 M. W. N. 813. Interest on mesne profits is in the discretion of the 
Court. 44 C. L. J. i 82« A. I. R. 1926 Cal. I233<-9S Ind. Cas. 198. Where decree 
is silent as to interest on profits the Executing Court cannot award the interest. A. I. 
R. 1926 Mad. 952s 50 M. L. J. 563 = 96 Ind. Cas 697. Mesne profits 2^x0 in the 
nature of damages for being deprived of the benefit which the person in possession 
derives from the property. 157 Ind. Cas. 96=37 P. L. R. ?o=A. I. R. 1935 Lah. 
379: see also A. 1. R. 1935 Pat. 80. Profits always means the difference between 
the amount realised and the expenses incurred in realising it and this rule applies 
even to cases of mesne profits. In India 10 per cent, is the customary allowance for 
mesne Profits and it is unnecessary for defendant to adduce evidence on this. Secre- 
tary Of State V. Saroj Kumar, 62 C 499=62 1. A. 53 = A. L. R 1935 P. C. 14=41 

L. W. 284=1935 O. W. N. 261= 1935 A. L. J. 438= 1935 W. N. 165 = 37 Bom. 

L. R. 327 — 39 C. W. N. 405 = A. I. R. 1935 P- C 49—68 M. L. J 580 (P. C ;. In the 
absence of special circumstances 6 per cent, is a fair rate of interest, a sufficient com- 
pensation to the decree-holder for having been deprived of the rent« and profits 
of the suit lands, /did. Mesne profits*' means the amount that might have been 
collected less the collection charges ; damages resulting from non-payment on 
becoming due or loss of interest year by year is not included therein. 8 C. 332 (P. C.) 

Order. — Order by District Judge, to guardian of minor step mother, to pay money 
to guardian of step-daughter for her marriage, is not contemplated by the section 
and cannot be executed against ward, who in meanwhile attained majority. 41 Ind. 
Cas. 341 — 41 M. 241. 

Pleader. — Barrister in Burma not filing power of attorney from client cannot 
bind client by compromise entered into without his express consent. A. I. R. 1930 
Rang. 313— 127 Ind. Cai. 604. An Advocate of the High Court has, when briefed 
on behalf of a party in a Subordinate Court, the implied authority of his client to 
settle the suit. A. I, R. 1930 Pat. 158 = 34 C. W. N. 453= 1930 A. L.J. 489=58 

M. L. J. 551:^32 Bom. L. R. 645=51 C. L. J. 309 = Ind. Rul (1933) P. C. 177. 

Public officer. — A rcceivtr appointed under Order XL of the Code is a public 

officer and he is entitled to notice as prescribed by s. 80, C. P. Code. 35 C. W. N. 
161 — 57 C. 1127— A. 1. R. 1931 Cal. 61 ; but see 53 C. L. J. 3i = A I. R. 1931 Cal. 
175* Village Sinitation Panchayat is not a public offic«r within the meaning of 
s. 80 of the C. P. Code. A. 1. R. 1929 Nag. 70=114 Ind. Cas. 288 A Municipal 
Councillor is not an officer of the Government. A. 1. R. 1930 Mad. 844 = (1930) M. W. 

N. 821 = 128 1 lid. Cas. 161. The Sheriff of Bombay is a “public officer*. A. 1. R. 
1927 B. 521 — 5I B. 749 — 29 Bom. L. R. 1071=104 Ind. Cas 6S5. Officiil Assignee 
is a public officer. A. 1. R. 1925 Bom. 344 — 49 B. 638 = 27 Bom. L R. 545i=s87 Ind. 
Cas. 1011. An Official Receiver appointed under the Provincial Insolvency Act is a 
public officer wiihm the meaning of s. 2. A. 1 R. 1925 All. 241—47 A. 291=22 A. L. 
J. 1116=84 Ind Cas. 739. A village headman is a public officer within the meaning 
of s. -y. A. 1 R. 1923 Rang. 250= 2 Bur. L. J. 29 = 79 Ind. Cas 818. Person paid 
a fixed salary by Government out of commission charged to private person for 
services is a public servant. A. 1. R. 1928 Sind 76=22 S. L. R. 63=105 Ind. Cas. 
729. S*^also a common manager appointed under the Transfer of Property Act, s. 95 
is a public officer. 24 C. W. N, 138 — 30 C. L. J 279—53 1“^ Cas. 747. But a manager 
of Court of Wards is not a public servant therefore not entitled to notice under s. 80. 
55 Ind. Cas. 515. A British officer in Indian Army is a public officer. 50 Ind. Cas. 
683. A surveyor employed by Collector in the ^Aas mohal department is a public 
officer. 26 C. iv8 ; so also is an official /^sign^e of Insolvent Court. 26 B. 
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8o9»4 Bom. L. R. 919 ; la M. 250 ; 7 C. 499. A Collector is a pub ic officer even 
when he is appointed to take charge of the estate of a minor. 3 A. 20 (F. B.) ; 1 B. 
318 ; 13 B- 343(346). 

Signed. — Use of stamp bearing the name of the party is sufficient even in cases 
where he is able to sign. 107 Ind. Cas. 840=54 M. L. J. 65 = 51 M. 242 » A. 1 . R. 
1928 Mad. 175. The expression signing does not include a mark. 11 C. 429 ; see 
also 2$ C. 911 (915, 916) 


8. [S. 2.] For the purposes of this Code, the District Court is subordinate 
. to the High Court, and every Civil Court of a 

Subordination of Cour.s. grade inferior to that of a District Court and 
every Court of Small Causes is subordinate to the High Court and District Court. 

Notes.— For matcers covered by the Code, Court cannot go beyond the Code. 
A. I. R. 1936 Cal 568 = 44 C. L J. 399 = 30 C. W. N. 4iS = 94 Ind. Cas. 235. The 
Collector though he may be acting judicially when exercising his functions under s. 18 
of the Land Acquisition Act and though he may be even cilled a Court, is certainly 
rota Court subordinate 10 the High Court. A. 1 . R. 1920 Nag. 271 = 123 Ind. Cas. 91 1 
A Court can be said to be subordinate to another Court only if the latter Court has 
appellate or.revisonal jurisdiction or power of superintendenre given to it by some 
statutory provision over the former Court The mere authority to decide a reference 
does not necessarily make the Court making the reference subordinate to the Court 
deciding the same. 1932 A. L. J. 816=140 Ind. Cas. I23 = A. I. R. 1932 All. 651 = 
A L. R 1933 A. 1083. Enumeration of Subordinate Courts in this section is not 
exhaustive. Ibid. 


4. [S. 4.] (1) In the absence of any specific provision to the contrary, 
. _ nothing in this Code shall be deemed to limit or 

baving:i. othtrwise affect any special or local law new in 

force or any special jurisdiction or power conferred, or any special form of pro- 
cedure prescribed, by or under any other law for the time being in force. 

(2) In particular and without prejudice to the generality of the proposition 
contained in sub-section ( I ), nothing in this Code shall be deemed to limit or 
otherwise affect any remedy which a land-holder or landlord may have under 
any law for the time being in force for the recovery of rent of agncultural land 
from the produce of such land. 

Notes.— In view of s. 4, C. F. Code the law applicable to soldiers is defined in 
s. 93 of the Army Act (1881) and it overrides s. 60 cf the C. P. Code. 43 B. 368 = 
21 Bom. L. R. 137=50 Ind. Cas. 427. Under s. 4 tU ihe general provisions in res- 
pect of the procedure of appeal to His Majesty in Council enacted in s. 109 must 
give place 10 any special jurisdiction or power conferred or any special form of pro- 
cedure prescribed by or under any oihei law for the time being in force. S. 12 of ihe 
Oudh Courts Act (IV of 1925) prescribes such special jurisdiction and as such abro- 
gates the provisions of s. 109. 8 O. W. N. 1207 ; see also A. I. R. 1931 Oudh ^85 = 
132 Ind. Cas. 270=8 O. W. N. 635. A Local Act overrides the provision of the 
Civil Procedure Code, whenever there is a special provision in the Act. [F/V/e 17M. 
2 q8 ; 9 M. 332 (as regards Madras Rent Recovery Act of i865>, 27 C. 508 (F. B ) = 
4 C. W N. 333 (as regards Cbota Nagpur Landlord and Tenant Procedure Code 
B. C. Act I of 1879)] 


5 . [S.4A.] (1) 

the Code to 


Application of 
Revenue Courts. 


Where any Revenue Courts are governed by the provi- 
sions of this Code in those matters of procedure 
upon which any special enactment applicable to 
them is silent, the •‘Provincial Government,*** f 
may, by notification in the “official Gazette, declare that any portions of those 
provisions which are not expressly made applicable by this Code shall not apply 
to those Courts, or shall only apply to them with such modifications as the 
Provincial Government,* * ! may prescribe. 


* Ihe words •'with the previous sanction of the Governor-General in ConneiP' 

and the words ''wiih the sanction aforesaid" were omitted by s. 2 and Sch. 1 , Part 1 , 
of the Devolution Act, 1920 (38 of 1920). 

f Substituted by G. I. Order s. 4 (i). In British Burma for •'Provincial Govero- 
nieni” read '•Govcrnoi" and for ‘‘official Gazette” read •‘Gazette*'— P 5 Wr G. B. order 
of 1937. 
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(2) ^‘Revenue Court*’ in sub-section (1) means a Court having jurisdiction 
under any local law to entertain suits or other proceedings relating to the rent, 
revenue or^profits of land used for agricultural purposes, but does not include 
a Civil Court having original jurisdiction under this Code to try such suits or 
proceedings as being suits or proceedings of a civil nature. 

Notes. — This section clearly contemplates Revenue Courts being governed by the 
provisions of the Code of Civil Procedure. 26 M, 518 (520)* 

6. [S, 6*1 Save in so far as is otherwise expressly provided, nothing 
... herein contained shall operate to give any Court 

Pecuniary jurisdiction. jurisdiction over suits the amount or value of the 

subject-matter of which exceeds the pecuniary limits (if any) of its ordinary 
jurisdiction. 

Notes.— Order of remand cannot confer jurisdiction. A. I. R. 1929 Lah. 534 = 
^o P. L. R. 244:=ii6Ind. Cas. 324. The proceedings before the President of the 
Calcutta Improvement Tribunal is not a suit, and s. 6 does not apply to an order 
passed in such proceedings. 31 C. W. N. 142 = A. I. R. 1926 Cal. 853 = 94 Ind. Cas 
I/O Where the Court sends a decree suo niolu to another Subordinate Court, the 
latter must be a Court of competent jurisdiction. The competence cannot be deter- 
mined irrespective of its pecuniary jurisdiciion. 67 Ind. Cas. 538 = A. I. R. 1922 Pat. 
188 = 3 !-• T. 422. CoiirPs jurisdiction is not ousted where mesne profits allowable 

under Order XX, rule 12 C2), Civil Procedure Code exceed its jurisdiction. A. I R. 
1925 Cal. 1076=53 C. 14 = 42 C L. J. 49—29 C. W. N. 869=89 Ind. Cas. 726. 


7. [S. 5.] The following provisions shall not extend to Courts constituted 

under the Provincial Small Causes Courts Act, 
18S7,* or to Courts exercising the jurisdiction 
of a Court of Small Causes under that Act. that 


Provinrivl 

Courts. 


Small 


Cause 


is to say, — 

(/ 2 ) so much of the body of the Code as relates to — 

(/) suits excepted from the cognizance of a Court of Small Causes ; 
(iV) the execution of decrees in such suits ; 

\ii{) the execution of decrees against immovable property ; and 
{h') the following sections, that is to say, — 
section 9, 

sections 91 and 92, 

sections 94 and 95 [so far as they authorise or relate to— 

(i) orders for the attachment of immovable property, 

(iV) injunctions, 

(ttV) the appointment of a receiver of immovable property, or 
(/!/) the interlocutory orders referred to in clause 
(e) of section 94] t 
and sections 96 to 112 and 115. 


Notes— Small Cause Court has power to attach movables before judgment. 
46 C. 717 = 31 C. L. J. 179=53 Ind. Cas. 814. A Small Cause Court has power to 
attach immovable property before judgment under Order XXXVllI, r. 5. A I. R. 
1925 Mad. 589=48. M. L. J 406=48 M. 4*8—87 Ind. Cas. 399. But a Provincial 
Small Causes Court has no power to attach immovable property before judgment and 
to decide a claim case thereon. A. I. R. 1924 Cal. 193*28 C. VV. N. 16*80 Ind. 
Cas. 330 . A Small Cause Court can attach and sell a preliminary decree for fore- 
closure for immovable property. 44 Ind. Cas 252. A Small Cause Court cannot 
attach immovable property in execution of a decree, even though it is also an 
ordinary Court, unless the decree has been formally transferred to the ordinary side. 
A. I. R. 1929 Lah. 398-30 P. L. R, 40*114 Ind. Cas. 329 ; 132 Ind. Cas. 208. 
Small Cause Court has jurisdiction to create charge upon immovable property. 
A. I. R. 1937 AH. 194. 


IX. of 1887. 

f The words within brackets have been substituted for the words ‘'so far as they 
relate to injunctions and interlocutory orders” by Act 1 of 1926. 
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8 . LS. 8 .] Save as provided in sections 24, '38 to 41, 75 , clauses (a), (^) 
r- W. 76. 77 and 155 to I 58 , and by the 

Courts ^ ^ ^ Presidency Small Cause Courts Act, 1882,* the 

provisions in the body of this Code shall not 
extend to any suit or proceeding in any Court of Small Causes established in 
the towns of Calcutta, Madras and Bombay : 
t [Provided that— 

(1) the High Courts of Judicature at Fort William, Madras and Bombay, 
as the case may be, may^ from time to time, by notification in the ^'official 
Gazette”! direct that any such provisions not inconsistent with the express 
provisions of the Presidency Small Cause Courts Act, 1882,* and with such 
modifications and adaptations as may be specified in the notification, shall 
extend to suits or proceedings or any class of suits or proceedings in 
such Court ; 

(2) all rules heretofore made by any of the said High Courts under 
section 9 of the Presidency Small Cause Courts Act, 1882, * shall be deemed to 
have been validly madel. 

Amendment in Burma.— This section has been omitted in Burma by G B. 
order of 1937. 

Notes. — Where a decree of the Madras Small Cause Court is transferred to a 
mofussil District MunsifTs Court for execution, not on its Small Cause side, but on 
its original side, against the immovable property of the judgment-debtor, an order 
made by the latter Court in execution is appealable under s. 47 of the C P. Coi’c 
A District MunsifT’s Court in executing a decree of the M.idras Small Cause Court 
in respect of the movable property exercises its powers not as a Small Cause Court 
but as a Court of original jurisdiction, and the rules applicable: to proceedings 
in execution of an original decree are applicable to the execution proceedings of 
the Small Cause decree so transferred to the original side of the Court. 90 Ind. Cas. 
509=49 M. L. J. io4«A. 1 . R. 1925 Mad. Ii79=*(‘925) M. W. N. 713. 

PART I. 

SUITS IN GENERAL. 

JjRiSDicrio.v OF THB CouRTs AND Judicata. 

9. [S. 11] The Courts shall (subject to the provisions herein containt d) 
^ ^ ,1 • • have jurisdiction to try all suits of a civil nature 

uScss birred. suits of which their cognizance is either 

expressly or im[ liedly barred. 

Explanation. — A suit in which the right to property or to an office is con- 
tested is a suit of a civil nature, not withstanding that such right may depend 
entirely on the decision of questions as to religious rites or ceremonies. 

Scope. — The Scope of ihe section is very vast, including even what are known 
as rent suits or suits cognizible by the Kevenue Conns, but for the circumsiai.ces 
that such suits, though ci\il in their nature, are expressly excln ied fruin the 
jurisdiction of Civil Courts, by dint of some Special Sinuitcs. 12 A. 409 (F. B ). 
In suits relating purely to rituals or religious observances, the Civil Couns have 
no jurisdiction ; but the Courts are bound to enquire into the questions of religion 
or ritual, which are material for determining civil rights in d:s,<u(e between ihe 
parties. 30 M. 15=16 M. L J. 471. Civil Cciirts must be taken prima facie to have 
jurisdiction to entertain and dispose of all su'ts of a civil nature. Persons who 
allege that there is a bar must prove it, (1930) M. W. N. 945. Civil Courts have 
jurisdiction to try suits of a civil nature un !er this section, except suits of which 
cognizarce is expressly or impliedly barred. A. I. R. 1930 Oudh 199 (F. B.)=» 
137 Ind. Cii. 606=9 O. W. N. 488. It is for the parly who seeks to oust the 
jurisdiction of the ordinary Civil Courts to establish his contention. A. 1 . R. 1928 
Lab. 121 = 9 bah. 504 = 29 P. L. R. 396 (F. B ) ; see also 54 A. 646 = A. I. R. 1932 

i XVof 1882. 

t Provisos (1) and (2) were added to s. 8 by the Code of Civil Procedure 
(Amendment) Act, 1914 H of 1914). s 2. 

t Substituted by G. I. Order, s. 4 (i). 
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A. 293 (F. B.)- 1932 A. L. J. 437 ; n Rang. I25 = A. I. R. 1933 Rang. 124. The 
ri>>ht of conscience, i. e., the right of individual members of a community to hold 
certain religious beliefs and opinions, is of course a religious one and one that 
cannot be railed in question or adjudicated upon in the Civil Court, and it is not 
covered by the explanation of s. 9, C. P. Code. But the right to remain in the 
community or to exercise rights and privileges of the members of the community, 
is of course a civil one, and one that nriust be decided by the Civil Court when it 
is called in question. A. 1. R. 1935 Nag. 156=157 Ind Cas. 302. Where a legal 
right exists and its infringement is alleged, a cause of action is disclosed and un- 
less there is a bar to the entertainment of such a suit the ordinary Civil Courts 
are bound to entertain it. The words "expressly birred” in s 9. mean barred by any 
enactment for the time being in force. A. I. R. 1935 Oudh. 96= 1 1 O. W. N. 1435 
= 152 Ind. Cas 861. Suits are of civil nature if they are suits between subject 
and subject dealing with civil rights A suit for a decUration that the assessment 
of town- tax by a Panchayat is illegal and uUrti vires is not between subject and 
siil)joct but between a subject and a branch of a Local Self Government and it does 
not deal with civil rights but it deals with a question to taxation, and as such is not a 
suit of civil nature and Civil Court has ni jurisdiction in a suit of that nature. 
A I R. 1936 All. 1 17= 1936 A. L. J. 33= 1 59 Ind. Cas. 897. 

No jurisdiction in caste question.— A caste is a social combination, the 
members of which are entitled by birth, not by enrolmen^ Its rules consist partly 
of r( solutions pissed from lime to lime, but for the most part of usages handed 
down from generation to generation. The caste is not a religious body, though its 
usages, like all other Hindu usages, are based on religious feelings In religious 
matters, strictly so called, the members of the caste are guided by their religious 
preceptors and their spiritual heads. In social matters they lay down their own 
laws. Caste is not a rorgoraiion or partnership. Of course a caste, regarded as a 
social organism, is very different from a club, but both institutions are unincorporated 
of individuals, associated together for purposes other than trade, and 
the legal consequences which flow from the position must apply to both bodies. 
56 B. 242 = 34 Bom. L. K. 313=137 Ind. Cas. 46i = A. 1. R. 1932 B. I22 = A. I. R. 
10^2 B. 312 (F. B ). A caste question is a question which relates to matters which 
affect internal autonomy of the caste and its social relations. Ibid. The Hindu 
ciste is unique aggregation so wholly unknown to the English law that English 
decision conr cr’jing English Corporations and partnership tend rather to contusion 
than iL> guidance upon matters relating to caste. Where according to well-establi- 
shetl principles certiin questions have been removed from the jurisdiction of the 
Conn, they can not be brought within the jurisiiciion, on the plea that the Court 
has inhi'ient jurisdiction to do what justice requires for the parties upon it. 11 Bom. 
L. R. 1.114 = 34 B. 467 = 4 Ind. Cas. 108. The recognition by Courts of Hindu castes 
as distinct corporation with exclusive legal rights for certain purposes ought not to 
be extended to Christian communities. 39 M. 1059 = 30 M. L. J. 423 = 34 Ind. Cas. 
557. Conn can decide that rights to the user of property is in accordance with 
cx'Sling caste usage but cannot decide whether a particular user is sanctioned by 
custom of caste. 76 Ind. Cas. 635 = A. I R. 1924 Bom. 522. K konkani Brahmin 
had been ex-communicated by order of spiritual tribunal which was the recognised 
authority in all such matters the order having been passed in perfect good faith, 
without malice and in due exercise of spiritual authority. There was no negation of the 
natural justice. The suit by the Brahmin ^01 declaration that he was in caste as 
well as for damages is not maintainable. A. I. R. 1930 Mad. 160=123 Ind. Cas. 14. 
For ex-communication from caste it is necessary, that there must be a caste offence, 
that the rules of procedure of the caste (if any) must be complied with, that notice of 
charge and of the meeting at which it is to be dealt with must be given to the 
person accused, and full opportunity afforded to him of defending himself, and 
that notice must be given to the members of the caste of the meeting and what it is 
intended to be dealt with. Ranje v. Naranje^ A. I. R. 1935 Bom. 268 = 37 Bom. L. R. 
261 = 157 Ind. Cas. 127 ; see also 23 B. 122 ; 10 M. 133 ; ii B. 185 ; 21 C. 463 ; 
Labonchere s. Earl of Wkamdiff^ 19 Ch. D. 346; Young w. Ladies Imperial Club ^ 
(1920) 2 K. B. 523=89 L. J. K. B. 563, Maclean v. The Workers Union^ (*929) i Ch. 
602 = 98 L. J. Ch. 293. The General principle applicable to the expulsion of 
members from a club governs cases of expulsion of persons from a caste. Abdul 
Razak v, Adam Hajt^ A. 1. R. 1935 Bom. 367=37 Ilom. L. R. 603=159 Ind. Cas. 
650. ACivil Court has jurisdiction to entertain a suit for a declaration that a 
resolution of a caste tribunal ex-communicating a person from caste is void. Ibid. 
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But a properly assembled caste Panchayat has jurisdiction to outcaste members 
of its community who have committed caste offence. 37 Bom, L. R. 417 = A. I. R. 
1935 Bom. 361^158 Ind. Cas. 414. 

When jariediotion can be entertained in Caste question.— The right to 
inspect account books kept in connection with caste funds and properties is not in 
ary sense a caste privilege. It is a legal right. The members of the caste are at 
all reasonable limes and on proper demand entitled to full and free inspection of all 
account books, paper and vouchers relating to the trustee*s management of caste 
properties under their management. 56 B. 242 = 34 Bom L, R. 343-137 Ind- Cas 
461 = A. I. R. 1932 Bom. 122 (F. B.) ; see also ii Bom. L. R. 1014=34 B. 4<57 = 4 
Ind. Cas. 108 ; 11 Bom. L. R. 1267 = 4 iud. Cas. 569. Couit has jurisdiction over a 
matter not relating to internal administration of caste but to the property of the 
caste. 92 Ind. Cas. 549= A. I. R. 1926 Bom. 69=50 B. 124 = 27 Bom. L. R. 1503. 
Civil Courts can declare a pat marriage to be invalid A. 1. R. 1926 Nag. 
488=22 N. L. R. 134 = 9 N L J. 160. A Court has jurisdiction to interfere 
where the ex-communication decision of a jamait has not been arrived at >11 conso- 
nance with principles of justice. A. 1. R 1930 Sind 204=126 Ind. Cas. 49 ; see also 
23 B. 122 ; 17 M. 222 ; 24 B. 13 ; 10 M. 133 ; 7 M L. T. 190=5 Ind. Cas. 5 33 
67=17 Ind Cas. 527. Rights of Acharii inter se can be adjudicated upon and 
enforced by Civil Courts. A I. R. 1928 Lah. 703=10 Lah. L. J. 242=112 1ml. 
Cas. 262. Civil Court has jurisdiction to enquire into wrongful expulsion of members 
from membership of caste involving rights to property. A. I. R. 1934 Bom. 431. 

Jurisdiction of Civil Courts in religious matters.— Courts have power 
in any matter of spiritual and temporal character to enquire into the law or rules 
of the tribunal or authority which has inflicted the alleged injury. 39 M. 1056=30 
M. L. J. 423=34 Ind. Cas. 587. But a suit does not lie for a mere honour or dignity 
unconnected with fees, profits or emoluments. 51 Ind. Cas. 905. Courts are not 
bound to enter into detailed considerations and decide rights of Sanyasis to receive 
honours in temples unless they are mixed up with matters of a civil nature. 53 Ind. 
Cas. 483=10 L. W. 480=2 Cr. L. J. 755=1919 M. W. N. 872. Rright to worship 
on receiving emoluments or right to perform festivals heridiiarily is civil right and 
can be enforced. 35 Ind. Cas. 88 = 3 L. 512. But the determination of question of 
orthodoxy is not within the province of Civil Courts. 37 Ind. Cas. 780. Person 
having right to hold office at certatin place in certain season can sue to maintain it. 
But right to enter disciple’s house though not called, does not create legal character 
to maintain a suit for its declaration. 1 P. L. J. 381 = 2 Pat. L. W. 390=35 Ind. Cas. 
345. Suit for exclusive conduct of festival and suit to enforce claim to honours and 
perquisites are maintainable. So also a right to worship in a particular manner is a 
civil right. 31 M. L. J. 758=36 Ind. Cas. 568=(i9i6j 2 M. W. N. 327, But a right 
to religious honour is not cognizable unless it is an emolument attached to oflice. 
45 Ind. Cas. 959. Suit by co-sharer for share of voluntary offerings of a temple is 
maintainable. 70 P. L. R. 1919=51 Ind. Cas. 236 = 26 P. R. 1919. 

A suit to establish the right to worship in a temple according to the worshippers’ 
belief is a suit of civil nature within s. 9. The right to conduct religious processions 
in public streets is a right inherent in every person provided he exercises it lawfully 
44 B. 410=22 Bom L. R. 307 = 56 Ind. Cas. 419. A Court cannot interfere with 
question of ritual. A. I. R. 1929 Mad. 526=120 Ind. Cas 874. No suit lies for 
declaration of right to religious honours. A. I. R. 1929 Mad. 493—29 L. W. 604=119 
Ind. Cas. 149 ; see also 63 Ind. Cas. 115=41 M. L. J. 287 ; 1932 M. W. N. 1090. The 
Civil Court will not entertain a suit to vindicate a right not to an office but to a 
mere dignity unconnected with any fees, profits or emoluments. 33 Bom L. R. 
479= A. I. R. 1931 Bom. 272=132 Ind. Cas. 440 ; 7 M. gi ; 2 B. 476 -, 6 B. 116 ; 28 
Bom. L, R. 60 ; 20 M. L. }. 530. No suit will lie for the vindication of a right to 
gratuitous payments which are not the emoluments attached to an office by way 
of remuneration for services performed. 33 Bom. L. R. 479= A. I. R. 1931 Bom. 
273=132 Ind. Cas. 440. Suit by priest for voluntary gifts made by another jajman 
is not tenable either against the jajman or the other priest in the Provinces of Bihar 
and Orissa. 10 P. L. T. 117=116 Ind. Cas. 513 = A. I. R. 1929 Pat. 103. Where 
a dispute in Upper Burma involving ecclesiastical matter is within competence of 
Buddhist ecclesiastical authorities, the Civil Courts have no jurisdiction. 114 Ind. 
Cas. 540= A. 1. R. 1929 Rang. 77 = 6 Rang. 783- Suit for a right to religious office 
is of a civil nature though no emoluments are attached. A. I. R. 1927 Cal. 783=54 C. 
614=105 Ind. Cas. 188. Suit for a declaration by a body of Brahmins that they 
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have a right to recite etc , in a temple is maintainable. A. I. R. 1927 Mad. 

131 = 98 Ind. Cas. 229. A Court will not decide mere questions of religious riles or 
ceremonies unless it is necessary to decide rights to property. A. I. R 1921 Bom. 
338=24 Bom. L. R. 1060 = 84 Ind. Cas. 759* A suit lies for share of income earned 
as Hindu priest on the river banks. A. I. R. 1924 Oudh. 252=10 O. L. J. 595 = 27 
O. C. 114=78 Ind. Cas 256. Where the plaintiff a female heir prayed that she 
should be allowed to lake a turn at the worship in the temple so that her full share 
in the offerings might be secured to her : Held that such a suit is maintainable. A. 1. 
R. 1923 425 — 45 437^71 Ind. Cas. 1026. Where a pujari of a deity was 

removed for misconduct by private tribunal duly constituted under previous agree- 
ment made by pujari^ a Civil Court can determine if he was removed on valid 
grounds. 25 C. W. N. 201=62 Ind. Cas. 510= A. I. R. 1921 Cal. 328. Suii for share 
in offering to deity is cognizable by Civil Court. 60 Ind. Cas. 924 = 23 Bom. L. R. 
*25 = 45 6. 683. A suit by a plaintiff claiming to be carried in a palanquin in 
public street as Ja^^at Guru is not a suit of a civil nature. 60 Ind Cas. 907 A 
pra^wall a particular kind of flag. The defendant put up a similar flag so as to 
mislead pilgrims into the belief that he was ihe praf^wall : held ihnt the plaintiff had 
a right to maintain a suit to restrain the defendant from making use of the enblem 
or flag. 18 A. L. J. 679=59 Ind. Ca^. 873. But a right to receive dan by offering 
of kusha grass to pilgrims on river bank cannot be declared, A. I. R. 1921 All. 
374 = 43 A. 1 59= 59 Ind. Cas. 659 Where defendant prohibits plaintiff, a Hindu 
priest from officiating, a suit for injunction lies. A. I. R. 1921 Bom. 209 = 45 B. 234 = 
59 Ind. Cas. 271. The Civil Court can question the appointment of a trustee by the 
Devastpanam Committee, if ii is not made reasonably and in good faith. 42 M. 668 = 
26 M. L. T. 143=53 lod Cas. 605. Whether a gayawal gaddi is an office or a 
business, the person is entitled to it can sue for possession of the y^addi its books 
and for a declaration that he is the lawful holder of the gaddi^ 3 Pat. L. W. 136= 
2 P, L. J. 705 = 42 Ind. Cas. 478. A claim by person to exercise a right of worship in 
a temple can be taken cognizance of by a Civil Court. AIR 1933 Mad. 726= 140 
Ind. Cas. 1014= 38 L. W. 338. The hereditary right to appoint to the office of a 
Swamiyar\^ a possible legal right. A. I. R. 1929 P. C. 53 = 56 M L, J, 121 = 33 C. 
W. N . 382= 1 13 Ind, Cas. 476 (P C ). Specific duty of being present at the perfor- 
mance of religious ceremonies with emoluments attached, must be regarded as an 
office within s. 9. A. 1. R. 1928 Mad. 377=109 Ind. Cas. 771. A suit to recover 
share of offerings made by disciples where offerings are not connected with any 
office, is not maintainable in Civil Court. A. I. R. 1928 Mad. 851 = 110 Ind Cas. 
782. Suit chiefly wuh respect to the right to receive offerings and incideut.illy to 
the right of worship is maintainable. A. I. R 1925 Bom. 209=76 Ind Cas. 629. A 
special kind of worship, to which some, dignity is attached, but no emoluments of 
value are attached cannot be the subject of a suit in a Civil Court. A. I. R. 1935 
Mad. 679 = 41 L. W. 752=1935 W. N. 520, see also A. I. R. 1935 Mad. 621 = 
41 L. W. 384=1935 M. W. N. 615 = 69 M. L. J 14 ; A. I. R. 1936 Mad. 973 = 71 M. 
L. J. 588= 1936 M. W. N. 954. 

Award under Co-operative Societies Act. — The Civil Courts have no juris- 
dicliori to set aside an award made by arbitrators appointed under the Co-operative 
Societies Art. A. I. R. 1935 Bom. 91 = 36 Bom. L. R. 1245= *54 Ind. Cas. 583. 

Suit to declare Order of Privy Council Illegal and void.— No Court in 
British India has jurisdiction to grant a declaratory decree to the effect that a decree 
passed by their Lordships of the Judicial Committee is illegal and void. 158 Ind. Cas. 
338=1935 O. W. N. 1071. 

Provision for special remedy — Where a right of action exists, a suit is main- 
tainable to enforce that right independently of the special remedies provided by the 
Code. 160 Ind. Cas. 209=1935 M. W. N. 1207 = 43 L W. 262 = A.1.R. ig35!Mad. 421. 

Ouster of Jurisdiction by Legislature.— It is an established principle of law 
that when an Act of Legislature gives power to any person for a public purpose for 
which an individual may receive an injury, then if the mode of redress is also speci- 
fied in the statute jurisdiction of ordinary Courts will be ousted. A. I. R 1928 Lah. 
562-j 10 Lah. 338= 1 1 1 Ind. Cas. 50S. Unless Courts are satisfied that conditions 
ousting then are fulfilled, they will not hold that they are barred, ii Rang. 125 = A. 
I. R. 1933 Rang. 124. Civil Court's jurisdiction was held not to be ousted by rule 40 
of the Election rules framed by the old Bengal Municipal Act. 37 C. W. N. 122 = 
A. 1. R. 1933 Cal. 492=60 C. 438* “Where a special tribunal, out of the ordinary 
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course, is appointed by an Act to determine questions as to right which are the 
ct eat ion, of that Act, then except so far as otherwise expressly provided or expressly 
implied that tribunal’s jurisdiction to determine those questions is exclusive. It is an 
essential condition of those rights that this should be determined in the manner 
prescribed by the Act to which they owe their existence. In such a case there is no 
ouster of the jurisdiction of the ordinary Courts, for they never had any ; there is 
r.o change in the old order of things ; a new order is brought into being/’ Per 
Jenkins C. /. in Bhaisankar v. The Municipal Corporation ot Bombay^ 31 B. 604 ; 
see also 36 M. 120 ; Maxwell 240 ; A. I. R. 1926 Mad. 798^94 Ind. Cas. 546 ; A. I. 
R. 1933 Nag. 193 (F. B.)=*29 N. L. R. 278=143 Ind. Cas. 514 ; 157 Ind. Cas. 270= 
1935 A. L. J. 111 = 1935 A. W. R. 1094. 

Actions of public body. — Misuse of the powers given to a public body by 
attempting to acquire land not in furiherence of the objects of the statute but for the 
purposes of exacting exemption-fee from owners is actionable in a Civil Court. 47 
C. 500=47 I. A. 45 = 24 C. VV. N. 881 = 32 C. L. I. 65= 18 A. L. J. 521 = 22 Bom. L. 
R. 586=38 M. L. J. 511 = 11 L. W. 566 (P. C.)= 56 Ind. Cas. 37 affirming 44 C. 2?9 = 
21 C. W. N. 8. Municipal Board will not be justified in refusing to grant a licence 
properly applied for under the bye-laws in order to secure an advantage to itself in 
a dispute about a question of title with another person. Civil Court can interfeie 
in such a suit. 52 Ind. Cas. 785=17 A. L. J. 976. When a Collector’s decision in con- 
fiscating silver is not in accordance with the provisions of Sea Customs Act, a Civil 
Court can interfere 49 Ind. Cas. 427. Where the Corporation of Calcutta refuses 
to admit the owners, right to compensate on the ground that the building w^^s erected 
after 1863. and proceeds to demolish it, the Civil Court has jurisdiction to entertain 
a suit for a declaration that the owners is entitled to compensation. 21 C. W. N. 194 
= 24 C. L. J. 498 = 43 I. A. 243 = 36 Ind. Cas. 912 = 32 M. L. J. 631 (P. C.). If action 
of municipality is z/fw. Civil Courts can interfere. A. I. R. 1926 Lah. 461 = 
93 Ind. Cas. 127 ; A. I. R. 1927 All. 432 = 101 Ind Cas 446 ; A. I. R. 1927 Bom. 603 
= 20 Bom. L. R. 1325= 106 Ind. Cas. 265 ; 113 Ind. Cas. 87 = A. I. R. 1929 Sind 69 ; 
32 C. W. N. 1055=56 C. 280= A. I. R. 1929 Cal. 33. 


lO. [S. 12 .] No Court shall proceed with the trial of any suit in which 
g - . the matter in issue is also directly and subs- 
tay o sui . tantially in issue in a previously instituted suit 

between the same parties, or between parties under whom they or any of them 
claim litigating under the same title where such suit is pending in the same 
or any other Court in British India having jurisdiction to grant the relief 
claimed, [or in any Court beyond the limits of British India established! or 
continued by the Governor-General in Council and having like jurisdiction, or 
before His Majesty in Council. 

Explanation ,’— pendency of a suit in a foreign Court does not preclude the 
Courts in British India from trying a suit founded on the same cause of action. 


Amendment in Burma. — The words within brakets has been omitted in 


Burma by G. B. Order of 1937. In Burma substitute the words “British India” by 
“Biitish Burma.” — Vide G. B. Order of 1937. 

Scope — The provisions of the section leave no discretion to the Courts in respect 
of the stay of suits when circumstances arc such as to invoke the operation of the 
section. 36 C. W N. 667=140 Ind. Cas. i35 = A. I. R. 1932 Cal. 751. One test o 
the applicability of this section to a particular case is whether on the final decision 
being reached in the previous suit such decision would operate as res judicata in 
the subsequent suit. Ibid, A suit must commence with a plaint. 22 M. 256. This 
section is inapplicable unless both subject-matter and relief arc identical. The fact 
of one issue being common would not necessitate stay of subsequent suit. A. I. R. 
1929 All. 805 = 51 A. ioi7 = (i93o; A. L. J. 284=122 Ind. Cas. 752 ; 114 Ind. Cas. 
775=®A. 1 . R. 1929 Oudh 351. This section does not apply to execution proceedings. 
A. I. R. 1929 Lah. 694=119 Ind.. Cas. 488. Before an order under s. lo staying a 
suit is passed, the Court must see (1) if the matter in issue is also directly and subs^ 
tantially in issue in a previously instituted suit ; (2) between the same parties ; (3) 
in the same or any other Court in British India ; and (4) having jurisdiction to grant 
the relief claimed, no Ind. Cas. 418 ; 106 Ind. Cas. 661 = A. I. R. 1927 Mad. 1199 ; 
A. I. R* 1929 Mad. 113=26 L. W. 241 = 103 Ind. Cas. 274. This section is not 
applicable where the parlies are not the same but the question is the same. A. I. R. 
1922 Mad. 321=68 Ind. Cas. 167; 15 L. W. 667; 61 Ind. Cas. 830. The three 
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essential conditions that are necessary for bringing into operation s. lo are : (i) 
ihat the matter in issue in the second suit is directly and substantially in issue in the 
previously instituted suit ; (2) that the parties in the two suits are the same, and 
(3) that the Court in which the first suit is instituted, is a Court of competent 
jurisdiction to grant the relief claimed in the subsequently instituted suit. A. I. R. 
1933 Cal. 887 = 60 C- 1096. Under section 10 it is mandatory upon the Court not to 
proceed with the trial of any suit in which the matter in issue is also directly and 
substantially in issue in a previously instituted suit, between the same parties, 
in another Court having jurisdiction tn grant relief. The mere addition of prayers 
for a declaration that certain interlocutory order in the first suit are illegal and 
for an injunction restraiidng defendant from proceeding with the firs*- suit, 
cannot possibly change the ch.iracter of the suit, which could otherwise be 
indentical for the purpose of section 10. In endeavouring to arrive at a correct 
decision as to whether the subsequent decision as to whether the subsequent 
suit is parallel to the previous suit, one must have regard to the position 
of affairs at the time when each of the suit was respectively instituted 
and further what would be the position of affiirs when both the suits 
have been tried and finally decided. The real criterion ought to be whether, if the 
first suit had been determined and then the second one started, the matter in the 
second suit might be regarded as rei judicata by reason of the decision in the first. 
Dufga V. Kantt\ 38 C W. N. 818 = 61 C. 670. It is hardly open to a party to blow 
hot and cold and ask the Coutt not to inqu're into an application filed by such 
party until a previous suit in respect of the same subject-matter filed by him 
decided in another Court. A. 1. R 1934510(138=149 Ind. Cas. 1169. When stay 
is asked in a criminal proceeding the principle of s. 10 may well be applied. Kahka 
V. Kishor^ 151 Ind. Cas. 897 = A. L. R 1934 All. 454=“ 1934 A. L. J. 342 = A I. R. 1934 
All. 13 1. If two Courts have concurrent jurisd»cticn, the institution of proceedings 
by one Pvirty in one Court, cannot in law, prevent the other party from taking 
proceedings with respect to the same subject-matter in the other Court, and all 
thnt can be done in such a case is to stay proceedings in one of the Courts on the 
principle of s. 10, in order to avoid multiplicity of litigation. Echholz v. Amar^ 
157 Ind. Cas. 796 = A. I. R. 1935 Lah. 76= A. L. R, 1935 Lah. 260 ; see also A. I. R. 
*933 Sind 255. The date of presentation of the plaint, and not the date of its admission 
is the date of institution for purposes of s. 10, C. P. Code. Hurendra Nath v. 
Dheerendra^ 62 C. 1115. For application of s 10, the entire matter in the subsequent 
suit must be in issue in the previous suit and it is not sufficient that there should be 
one matter in issue in common in both the suits. A. 1. R. 1935 Mad. 112=15; Ind. 
Cas. 1002=1935 M. W. N. 123 = 41 L. W. 449. As regards the application of this 
section when a partition proceeding is pending in Revenue Court vide 161 Ind. Cas, 
865= 1936 A. L. J. 347= A. I. R. 1936 All. 485. Where a suit was first instituted 
in wrong Couit and subsequently in a proper Court, the second suit is not a 
continuation of the first suit even though subject-matter and parties are the 
same. A. I. R. 1933 *17= *44 ^od. Cas. 56. Section 10 does not make the trial 

of the latter suit without jurisdiction unless it is between parties under whom the 
parlies in the earlier suit claim litigations under the same title. 31 ind. Cas. 25. 
Concurrent jurisdiction ofboth Couits is an essential requisite for a stay order 
under ihis section. 12 N. L. R. 174 — 37 Ind. Cas. 540. The word jurisdiction has 
no reference to territorial jurisdiction, 13 Bur. L. T. i9=ioL. B. R. 154=57 Ind. 
Cas. 904. Stay does not prevent passing of inieilocutory orders. A. 1. R. 1922 Bom. 
276=468. 431 = 33 Bom. L. R. 1228. Section 10 does not bar suit nor justifies 
dismissal. A. I. R. 1925 Pat. 201 = 77 lod. Cas. 157. It i-^ doubtful whether a Sub- 
ordinate Court in British India has power to restrain by injunction a party from 
prosecuting a suit in a foreign Court though within the British Empire. The Charter- 
ed High Courts have such power A. I. R. 1928 Mad. 491 = 27 L. W. 418=109 Ind. 
Cas. 281. Court can stay suit under its inherent power even where it does not 
come within the provision of s. 10. A. I R. 1929 Oudh 34* = 7 O. W. N. 157 = 

1 14 Ind. Cas. 775. 

Matter in issue.— “Matter in issue” means entire subject in controversy and 
not main question involved. A.I.R. 1925 Mad. 574=48 M. L. J. 251=88 Ind. Cas. 421 ; 
24C. L. J. 514 = 36 Ind. Cas. 641; A. I. R. 1927 Bom. 245 = 29 Bom. L. R. 382 ; 
A. I. R. 1929 All. 805= 51 A. 1017= 1930 A. L. J. 284= 122 Ind. Cas. 752 ; A. I. R. 
1922 Mad. 304 = 31 M. L. T. 360 = 70 Ind. Cas. 682 •, A. I. R. 1923 Lah. 69=69 Ind. 
Cas. 111 = 33 P. W. R. 1922 ; 70 Ind. Cas. 5 = A. I. R. 1923 Mad. 88 ; 40 L. W. 7*5 
=67 M. L. J. 748=1934 M. W. N. 1380 ; A, I. R. 1935 Lah. 816. For a stay of a 
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suit under this section, identity of relief is no longer essential. If the matter in issue 
in two suits is the same, the latter suit must be stayed without regard to the relief 
sought. 55 Ind. Cas. 254=12 Bur. L. T. 203. 

Suit includes appeals. — The term suit includes appeals. 75 hid. Cas 231 = 
A. I. R. 192^ Cal. 716=27 C. VV. N. 772 A suit on same cause of action was stayed 
pending decision of appeal on the ground of balance of convenience. A I. R. 193^ 
Lah. 65 = 31 P, L. R. 550=129 Ind. Cas. 889. Applying for obtaining leave to appeal 
to His Majesty does not amount to pendency of appeal. A. 1 . R. 1929 Rang. 67 = 6 
R. 775=115 Ind. Cas 665. Where same matter is in issue in tuit in another Court 
and appeal in High Court between same pirties, the High Court can order stay. A. 
I. R. 1926 Lnh. 692 = 96 Ind. Cas. 958. 

Time for stay. — The Court has power, generally to stay such second suit at 
any stage at which it seems expedient so to do, and this even before the suit 
proceeds to "tiial” in the strict sense of the term. However, it is always expedient 
to stay or arrest altogether the second suit at the earliest possible moment. Durga v. 
Kami, 61 C. 670=38 C. W^ N. 8i8. 

Revision —High Court can interfere in revision against order under s. 10 if 
suitable grounds are disclosed. 139 lud. Cas. 48 = 33 P. L. R. 787 = A. I. R. 1933 
Lah, 34 ; 34 P. L. R 123=141 Ird. Cas. 186. Order rejecting application for stay of 
suit is inierlocutoiy order and is therefore not subject to revision. Court can how- 
ever interfere under s. 151 or Government oflndii Act, s. 107. 128 Ind. Cas. 49 = 
A. I. R. 1930 Lah. 525 = 31 P. L. R. i74 ; see also 141 Ind. Cas. 177 = 34 P. L. R 
86 = A. I. R. 1933 Lah. 191. Order refusing to exercise jurisdiction under s. 10 is 
revisable. A. 1 . R 1928 Oiidh 355= 5 O W. N. 604. No revision lies against an 
order refusing to stay a suit under s 10 there being no case decided under s. 115. 
A. I R. 1924 Lah. 567 = 75 Ind. Cas. loi ; 67 Ind. Cas. 167= i Lah. L J 425. 

Appeal. — An order by a single Judge of the High Court refusing to slay a 
suit under this section j‘s a judgment within clause 1 5 of the Letters Patent and 
is appealable. C. 670=38 C. W. N. 8 18. 

Suit whether includes Arbitration proceeding.— In Snkrhhna khanna. 
In re, i, A I R. 1934 Sind 38. Kupchmd A. J, C. said : “At the time when 1 
was dealing with the case of Messrs Grahams Trading Company (Jud Mis. No. 1S2 
of 1933) mv attention was not invited to the case of S. A*. Malotra v. L, Sukh 
dayal, A. I. R. 1928 Sind 169, where I expressed a doubt with regard to the ruling 
in Jainarain Babulal v. Naiaindas, A. I. R. 1932 Sind 6, with regard to the ques- 
tion whether arbitration proceedings are a suit within the meaning of section 10 
and s. 141, C. P. Code and whether an arbitrator is a p.arty to the proceedings in- 
stituted by a person adversely affected by the award filed under the Arbitration 
Act, to have it set aside. I think there is a gool deal to be said in favour of the view 
taken by me see also Grahams v. Chindu, A. I. R. 1935 Sind 22S. 


[S. 13.] No Court 
Resjudicate, 


11. [S. 13.] No Court shall try any suitor issue in which the milter 

directly and substantially in issue has been 
directly and substantially in issue in a former 
suit between the same parties, or between parties under whom they or any 
of them claim, litigating under the same title, in a Court competent to try 
such subsequent suit or the suit in which such issue has been subsequently 
laised, and has been heard and finally decided by such Court. 

Explanation L — The expression “former suit” shall denote a suit which 
has been decided prior to the suit in question whether or not it was instituted 
prior thereto. 


Explanation 11 . — For the purposes of this section, the competence of a 
Couit shall be determined irrespective of any provisions as to a right of 
appeal from the decision of such Court. 

Explanation III . — The matter above referred to must in the former suit 
have been alleged by one party and either denied or admitted, expressly or 
impliedly, by the other. 

Explanation IV . — Any matter which might and ought to have been made 
ground of defence or attack in such former suit shall be deemed to have been a 
matter directly and substantilly in issue in such suit. 
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Exi>lanation F.— Any relief claimed in the plaint, which is not expressly 
granted by the decree, shall, for the purposes of this section, be deemed to 
have been refused. 

Explanation VI. — Where persons litigate bonajide in respect of a public 
right or of a private right claimed in common for themselves and others, 
all persons interested in such right shall, for the purposes of this section, 
be deemed to claim under the persons so litigating. 

Principle.— The rule of res judicata is founded on ancient precedent and is dicta- 
ted by wisdom which is for all time 43 1* A* 9^ = 43 C. 694 — 20 C. W. N. 738 (744)* 
“It hath been well said’* declared Lord Coke^ interest rei puhlicae ut sit finis litium 
otherwise great oppression might be done under colour and pretence of law/* 
Priddle v. Napptr^ 6 Coke, 9A. Though the rule of the Code may be traced to 
English source, it embodies a doctrine in no way opposed to the spirit of the law as 
expounded by the Hindu commentators Vtjnanesvara and Nilkantha, who include 
the plea of former judgment among those allowed by law, each citing for his purpose 
the text of Katyayana, who describes the plea thus : “If a person though defeated, at 
law sue again he should be answered, “you are defeated formerly.*’ This is called 
the plea of former judgment. And so the application of the rule by the Courts of 
India should be influenced by no technical considerations of form, but by matter of 
suDStance within the limits allowed by law. 43 I. A. 91 = 43 C. 694 = 20 C. W. N. 
73^ (744'. 

The following rule was laid down by Sir William De Grey C. /. in the Dutchess 
of Kingston's case. 20 How St. Tr. 355 (357) : “As a general principle, a transaction 
between two parties, in a judicial proceeding, ought not to be binding upon a third ; 
for it would be unjust to bind any person who could not be admitted to^ make a 
defence or to examine witnesses, or to appeal from a judgment he might think 
erroneous ; and therefore the depo.siiions of witnesses in another cause in proof of 
a fact the verdict of a jury in finding the fact, and the Judgment of the Court upon 
the facts found, although evidence against the parties, and all claiming under ^ them, 
are not, in general, to be used to the prejudice of strangers. From the variety of 
cases relating to judgments being given in evidence in civil suits, these two deductions 
seen) to follow as generally true ; first, that the judgment of a Court of concurrent 
jurisdiction directly upon this point, is a plea, a bar, or as evidence conclusive, 
between the same parties, upon the same matter, directly in question in another 
Court ; secondly, that the judgment of a Court of exclusive jurisdiction, directly upon 
the point, is, in like manner, conclusive upon the same matter, between the same 
parlies coming incidentally in question in another Court ibr^ a different purpose. 
But neither the judgment of a concurrent or exclusive jurisdiction is evidence of any 
matter incidentally cognizable, nor of any matter to be inferred by arguinent from 
the j'ulgment.” “If’ said Lord Kenyon C. /. in Great Headv, Bramley^ 7 T. R. 45^* 
“an action be brought and the merits of the question be discussed between the 
parties and a final judgment obtained by either, the parlies are concluded, and can- 
not canvass the same question again in another action, although perhaps some 
objection or argument might have been urged upon the first trial, which would have 
led to a different judgment.” The same learned Ju lge said m Marriott v. Hampton, 
7 T. R 269: “If* this action could be maintained I knew not what cause of action 
could ever be at rest. After recovering by process, of law there must be an end of 
litigation, otherwise there would be no security for any person. ’ A party who has 
lost in one Court can not be permitted to add causes of action or prayers for reliefs 
in another suit for the purpose of swelling the valuation of his suit and claim that 
the decision in the former suit does not operate as res ;udicata. hut if it appears 
that his subsequent suit proceeded upon a cause of action which did not exist at the 
dale of the previous suit, or if that cause of action existed it was one which he could 
not have availed of at that time, having regard to the nature of the suit as it then 
was the fact that he had nov instiiuted a suit embracing the entire cause of action 
Vith the result that his suit was of a higher value would justify him in claiming 
that the decision in the earlier suit was not operative as res judicata, H it is possible 
to treat the entire cause of action upon which the latter suit is founded, as divisible 
and if in the earlier suit one of the component parts of the cause of action was relied 
upon, then the previous decision will stand as a bar to the extent of the matter 
involved in the earlier suit. A. I. R. 1935 Cal. 792. It is a principle in every system 

C. P. Code— 4 
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of jurisprudence that there should be finality in litigation. A judgment 'not appealed 
from binds the parties and privies for all time by what appears upon its iace : 
and if it can be shown that in the course of the action that resulted in the judginent 
a certain definite and material issue was raised by the parties and determined 
judicially or by consent, it would be contrary to public policy to allow the same 
parties to reagitate the same matter in subsequent legal proceedings. Estoppel by 
matter of record res s on this principle, and although it may be said in one sense to 
exclude the truth, it is e‘isentiaHy just and righteous. There is no difference within 
the meaning of s. ii, C. F. Code between acertiin definite material issue which 
has been raised or which should have been riised. There is no difference in this 
matter between a consent decree and a decree pissed invitum. A. I. R. 1936 
Sind 99-29 S. L. R. 455= 164 Ind. Cas. 43. 

Hesjudicate and estoppel distinguished. — Res judicata bars fresh litigation 
at the outset and binds parties and his representatives estoppel is a rule of evidence 
preventing a man who by his acts or statement has induced another to believe a 
thing to be true from denying the truth of that thing to the prejudice of the person 
misled. A. I R. 1927 Fat. 33= ^ I74=3 L. T. 506=67 Ind Cas. 266. 

Section ii of the Civil Procedure Code is concerned with the law of procedure. A I.R. 
1922 Sind 6=16 S. L R. 79=66 Ind. Cas. 796. The rule of res judicata does not 
create any new right or interest in the property, though it may indirectly affect the 
rights of persons against whom it is effective. The rule is a rule of personal 
estoppel and does rot attach itself to property. A. I. R. 1921 Mad. 306 = 44 M. ^4 
= 41 M. L. J. 288 = 63 Ind. Cas. 205. There is a difference between res judicata 
and estoppel. Res judicata ousts the jurisdiction of the Court while estoppel does 
no more than shut the mouth of a party. Estoppel never means anything more 
that a person shall not be allowed to say one thing at one time and the opposite of 
it at another time ; while res judicata means nothing more than that a person shall 
not be heard to say the same thing ttwlce iover. A. I R. 1936 Sind 99= 164 Ind. 
Cas. 43* 

Section is not exhaustive.— This section is not exhaustive, but the statutory 
principles in this section must be fulfilled before any of the principles of tes judicata 

can be applied. 126 Ind. Cas. 570= A I. R. 1930 Lah. 487 ; see aUo A. 1. R. 1930 

Bom 431 *=54 B. 696 = 32 Horn. L. R. 389= 126 Ind. Cas. 305 ; A I. R. 1930 Cal. 
5 = 56 C. 639= 120 Ind. Cas. 710 ; A. 1. R, 1929 Lah. 627 ; 45 M. 320= 49 1. A. 129 (P. 
C.). General principles of res judicata cannot be invoked for cases covered by s. 11. 
30 C. W. N. 41 5 = A. I. R. 1926 Cal. 568 = 44 C. L J. 399 ; 96 Ind. Cas. 910 = A. I. R. 
1926 Lah. 670 , no Ind. Cas. 554=56 M. L. J. 52-A. I. R. 1928 Mad. 840; 108 
Ind. Cas. 623 ; 117 Ind. Cas. 68. The statement of doctrine of res judicata in section 
II is not exhaustive. 53 A, 103 (F. C.)=58 I. A. 158 = A I. R. 1931 F. C. 114=53 
C L. J. 552-35 C W. N. 661 = 1931 A. L. J 453 = 33 Bom. L. R. 979 = 6i M. L. J. 
195=132 Ind. Cas. 598 (P. C ) The question of fes judicata is not confined within 
ihe limits of s. ii of the C. F. Code but has a wider extension than that. 33 Bom. 
L. R. 1 139= A. I. R. 1931 Bom. 507 ; 57 ; 57 I- A. 24 ; 49 I- A 129 ; n I. A. 37 . see 

also 158 Ind. Cas. 1074= A. I. R. 1935 Cal. 596 ; 80 Ind. Cas 674 = 40 C. L. J. 291 ; 

A. I. R. 1924 Cal. 600=39 C. L J. 40=79 Ind. Cas. 520 -, A. I. R. 1928 Oudh. 359— 
5 O. W. N. 265 ; A. 1. R. 1934 Cal. i .2 ; 40 C. W. N. 174 

But section ii, Civil Procedure Code is exhaustive in respect of all cases falling 
within its terms and with regard to such cases, the Court is not entitled to travel 
outside the section and apply the general principles. Sekender v. Sadarudain^ A. I. 
R. 1935 Cal. 792. "Section 1 1 of the Code is not exhaustive of the circumstances 
in which an issue is res judicata. Although the section did not in terms apply, the 
plea of res judicata still remained, apart from the limited provision of the Code, and 
it was that plea which the respondents bad to meet in the present case". A. 1. R. 

1921 (P C ) 11 — 48 C. 499 = 48 I A. 187 (P. C ). This dictum was re-affirmed by 
Lord Buckmaster in T, B. Ramchandra Rao v. A, N, S. Ramchandra Rao, A. I. R. 

1922 (P. C.) 80=45 320=49 I. A. 129 (P. C.). Where it was remarked that "the 

principle which prevents the same cause being twice agitated is of general appli- 
cation and is not limited by the sp.xific words of the Code in this respect." 

Scope of the Section. — Section ii is not applicable when the previous suit 
was not dismissed on merits, but had abated. 12 Lah. 275 = A. 1. R. 1931 Lah. 
79=131 Ind. Cas, 98. If there are two issues which had been determined in a prior 
suit and the decision of either of those issues was enough to dispose of the plaintiffs 
claim* the decisions on both those issues would, nevertheless, operate as res judicata 



S. 11,] THE CODE OP CIVIL PROCEDURE. 27 

in a subsequent suit. 32 P. L. R. 815. This section does not in terms apply to 
subsequent proceedings in the same suit, proceedings are only a part of the 

original proceedings and it cannot be said that the mailer was decided either specifi- 
cally or by implication in a previous suit. The rule of res judicata has been applied 
to subsequent proceedings when the point raised in the subsequent proceedings 
were raised in ihe earlier proceedings and specifically decided. But where there 
was no such specific decision in the earlier proceedings, the rule can not apply. 52 
A. got as 1 9 jO A L. J. 1 524= A. I. R. 1931 All. 99. Wien the question which had to 
be decided in the p/ior suit is different from what has to be decided in the subse- 
quent suit, the principle of res judicata will not apply. A 1. R. 1931 Lah. 254. The 
rule depends upon the identity of the issues. In order to consider whether a 
previous decision is jes judtcnta or not the substantial effect of what has been 
decided in the case has to be considered 56 C. L. J. 369. 

For the application of the lule of res judicata it is essential that there must be a 
previous order having the force of a decree. 9 O. W. N. 488 (511)= A. 1. R. 1932 
Oudh 199 (F. B.). Section 11 does not requite the cause of action to be the 
the same nor the reliefs chimed to be the same before the doctrine of res judicata 
can come into operation ; whit it requires is that the matter in issue shall be the 
same a r.d It makes no dis inct'On between questions of fact and questions of law 
The ru’es of res judicata lequiring the identity of the matter in issue will apply 
even when the subject matter, iVe object of the relief and the cause of action are 
different 138 Ii.d. Cas. 161 = 15 N. L. J. i = A. 1. R. 1932 Nag. go. For the 
application of the lule of res juaicata there must be reciprocity. A. 1. R. 1933 Pat. 
210. Where the previous suit a^'ates and is not dismissed on merits, this section 
has no applcaiion. A. I. R. 1931 Lah. 79=31 P. L. R. 973=131 Ind. Cas 98. 
Subsequeni proceedings are not barred when the points raised therein were not 
raised in the earlier proceedings and specifically decided once for all. A I. R. 
1931 All. 99= 1930 A. L. J. 1524= 130 Ind. Cas. 198 Observations in a judgment 
relating to a different matter though connected cannot bind a third party and the 
judgment itself cannot be evidence against, him. A. I R. 1930 Mad. 751 = 129 Ind. 
Cas 650=1930 M. W. N. 3g6. Where after the dismissal of a suit for rent, subse- 
Huent suit by the tenant for declaration of his rights was decreed and a suit was 
thereupon filed for the apportionment of rent: Held that the previous rent suit 
operated as res judicata, A. I. R. 1931 Cal, 397 = 35 C. \V. N. 46= 132 Ind. Cas. 81. 
The Court cannot travel outside s. li when case falls within its terms. A. I. R. 1928 

Mad. 840= s6 M. L. J. 52=110 Ind. Cas. 554 ; 117 Ind. Cas. 68. Section xi only 

requites that the issue and not the subject-matter, should be common. A. I. R. 
1927 Mad. 450= 100 Ind. Cas. 402 ; 33 C. W. N. 876= 57 C. 258= A. I R. 1930 Cal. 
47=124 Ind. Cas 161. Issue consiitut.ng res judicata is to be construed with 
referei ce to pleadings, judgment and record. A. 1. R. 1930 Pat. 71 = 10 P. L. T. 
630= 120 Ind Cas. 292. Subject-matter of the two suits need not be identical. It is 
enough if the issue determined is the same. 88 Ind Cas. 985 = A. I. R. 1925 Oudh 

390= 12 O. L. J. 248 = 29 O. C 93; 89 Ind. Cas 282 = A I. R. 1925 Oudh 444=12 

O. L. J 524. It is not open to rely upon the principle of finality which forms the 
basis of the general view of res judicata apart fr^m six. A. I. R. 1925 Cal. 1046= 
85 Ind. Cas. 979. 

A question at issue between the parties once heard and finally dicided, 
binds the parties at subsequent stages of the same suit, under general principles of 
law though not under s. 11.48C. 499 = 48 I. A. 187=19 A. L. J. 366=40 M, L. J. 
423 = 25 C. W. N. 915 = 23 Bom. L. R. 648 (P. C). The doctrine of res judicata 
should not be unduly conditioned and qualified by all sorts of ingenious attempts 
at evasion where there has been in fact a fair contest on a question and Court has 
given ii final decision thereon. 108 P. L. R. 1919 = 67 Ind. Cas. 775. The principle 
applies to all orders passed in the same suit between the same parties when the 
question arises in subsequent proceedings in suits. A. I. R. 1924 Mad. 406 = 73 
Ind. Cas. 903. It is difficult if not impossible to answer in general terms a 
question as to whether a whole class of cases -an or cannot be held barred by 
res judicata. A. I. R. 1929 Oudh 172 = 6 O. W. N. IQI. 

Even when law has been since determined to be otherwise by judicial decision, 
the rights of parties decided upon prior law remain unaffected. A. I. R. 1928 Cal. 
777 = 56 C. 723 = 33 C. W. N. 126 = 48 C. L. J. 327=i».5 Inti. Cas. 593. For the 
purposes of res judicata a finding by necesjary implication is no less potent than 
an express finding. 113 Ind. Cas. 120= A. I. R. 1931 Lah. 888. 
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The prohibition in s. 11 applies also to an appellate Court. Where pending a 
second appeal^ the former suit is decided on second appeal, it operates as res judi- 
cata (1919) M, W. N. 455a«52 Ind. Cas. 62?. Matters decided by the Iowt Court 
cease to be res judicata and if the appeal is disposed of on some other ground, the 
finding of lower Court is not res judicata concerning matters not covered by 
appellate judgment. 27 M. L. T. 54= 5^ Cas. 199. Implied adjudication is 
res judicata, 24 M. L. T. 205=48 Ind. Cas. 905 = 8 L. W. 206. Where a suit of 
the nature cognizible by a Court of Small Ciuscs is tried as a regular suit, decision 
operates as w 41 A. 54= 16 A. L. J 782 = 47 Ind. Cas. 837. Where in 
an appellate judgment, a point is left undecided, through it was decided by the 
trial Court, the appellate judgment does not operate as fes judicata 47 Ind. Cas. 
685 If there is an appeal it destroys the finality of the decision of the lower Court 
and if the ultimate Court of Appeal dismisses the suit as being badly framed the 
merits of the case are not res judicata, 45 C. 492 = 44 1. A. 213=128 P. W. R. 1917 
= 22 M. L. T. 45* = 22 C. W. N. 121 = 26 C. L. J. 568=15 P.L. J. 889=19 Bom. L. R. 

972 = 34 M. L. J. 12 = 7 L. W. 62 = 42 Ind. Cas. 959. A judgment obtained by 

fraud or collusion does not operate as judicata, 1936 A. L. J. 1162. section 
II does not affect Jurisdiction of Court. A. 1. R. 1934 Cal 282. In order 
to operate as res judicata raising of express issue is not necessary, decision by 
implication is sufficient. A. I. R. 1934 Cal. 179. If s. 11 is applicable it must be 
applied in its entirety. A. I. R. 1934 Sind 112. In deciding whether a suit is barred 
by res judicata^ the pleadings, issues and judgment of previous case should be 
looked at. A. I. R. 1931 Oudh 265. Where an issue was tried between parties in 
proper suit in competent Court, it cannot be tried ag.ain in another suit between 
them. A. I. R. 1934 Sind 112. Decree in redemption cannot operate as res judicata 
unless it extinguishes right to redeem. A. 1. R. 1934 P. C. 205. Principle of 

res judicata though wider cannot transgress s. 11. A I. R. 1934 Nag. 178. Order of 

Court is binding on all except superior Court in appeal or revision. A. I. R. 1934 
Lah. 416. If two conflicting decrees have been obtained by parties in two different 
Courts or even from the same Court then the last one should be the effective decree 
between the parties and the first decree should be regarded as dead. The basis 
of this statutory rule is that if a party who could raise ihe plea of les judicata does 
not raise the same when an opportunity is given to him he must be deemed to have 
waived it. A. 1. R. 1935 All. 645= 1 55 Cas. 571. A judgment can operate as 
res judicata only in so far as it finally determines a controversy which is directly 
and substantially in issue in the case, A. I. R. 1935 Nag. 22 = 18 N. L. J. 32. A 
matter which is res judicata cannot be agitated afresh merely by reason of a 
suggestion, made in a judgment which was unnecessary to the decision of the case, 
that the party may bring another suit. 158 Ind. Cas. 995 = A. I. R. 1935 Pesh. 153. 

Applicability of the Section.— \Vhere a person is merely a pro forma defen- 
^ relief is sought against him there, he is not pre- 

cluded from^ raising the same question in subsequent suit and ihe principle of 
res judicata in any shape or form does not apply. A. I. R. 1935 Lah. 942. Where 
the decision of the Court in a previous suit determined that section 12 A of the 
Chota Nagpur Encumbered Estates Act had never applied to a transaction a 
Court in a new suit between the same parties with regards to the same trans- 
action cannot try a new the issue as toils applicability in face of express prohi- 
bition in s. 11 of the C, P. Code. 63 I. A. 53= 1 5 Pat. 203=1936 A. L. J. 104 = 38 
Bom. L. R. 339*62 C. L. J. 521 = 38 P. L. R. 325 = 40 C. W. N. 289= 1936 O. W. 
N. 127=1936 M. W. N. 32i*A. I. R. 1936 P. C 46 = 70 M. L. J. 122 (P. C.). 

the general principle of res judicata and S. 11 of 
^ jP* wde.-rin Iswar Datt y. General Assurance, A. I. R. 1937 Lah. 346, 
ohtde /.observed : “Section ii of the C. P. Code has been interpreted to apply when 
the two Courts concerned have concurrent jurisdiction : Cf, (9 C. 439=9 I. A. 197). 
* P*^**\^*P^® of res judicata is of wider application, as pointed out by their 
Lordships of the Privy Council in 48 C. 499=48 I. A. 187 = 63 Ind. Cas. 631 and 45 
M, 320— 49 I. A. 129=67 Ind. Cas. 40S It has been held to govern cases where 
the mat^r in issue is the same and has been previously dicided by a competent 
• instance, when a Court has exclusive jurisdiction to try any matter 

Its decision on that point will operate as res judicata ; Cf, A, I. R 1926 Sind 236, 
A. I. R. 1934 Sind 112 ; A. I. R. 1934 Lah. 324 = 36 P. L. R. 64 ; A. I. R. 1932 Lah. 
023=143 Ind. Cas 59=34?. L. R. 462; A. I. R. 1929 Lah. 586=121 Ind. Cas. 
SOT’^SO P. L. R. 427.’' 
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Application of the principle of res judicata to appeals —In Lushmt v. 
BhulU^ A. I. R 1927 Lah. 289 = 8 Lah. 384= 104 Ind. Cas. 849 (F. B.)- Tikchann 
/. observed : ‘‘It must therefore be settled at the very outset whether s. 1 1 
applies to appeals or whether its operation is limited only to suits as meaning 
proceedings in an action in Courts of the first instance as distinguished from pro- 
ceedings in appellate Courts. After a careful examination of the section I have 
reached the conclusion that it applies to suits only and not to appeals. It is no 
doubt true that in the body of the Civil Procedure Code, as well as in other 
enactments, the word ‘suit' is oft'*n used as including proceedings before the ap- 
pellate Court, and also other proceedings of civil nature. But having regard to 
the phraseology used in s.ii, and more particularly to Expl 11, which, it might 
be noted, was for the first time added in 1908, the word “Court * as used in 
this section can but mean the trial Court, and ‘suit* signifies proceedings begin- 
ning with the plaint and ending with the decree in that Court. It seems to me 
that no other interpretaiion is possible. If the word ‘suii* is to be taken as in- 

cluidng ‘appeal’, ihe section becomes inconsistent with Expl. II If ihens. ii 

does not in terms, apply to appeals, we have to fall bark upon the general prin- 
ciples of the rule of res judicata and to see if there is anything in those principles 
which debars the appellate Court from hearing and deciding an issue under cir- 
cumsta.nces such as those described in the question. It is, however, necessary to 
bear in mind that in applying these general principles, the Courts are not hampered 
by any techinical rules of interpretation such as govern the applijability of a statute. 
As remarked by Sir Lawrence Jenkins in Sheopersan Sin^h v Ramanandan Prasad, 
43 C* 654 (706)= 33 Ind. Cas. 194 = 43 I. A. 91 (P. C.) ‘ilie application of the rule bv 
Courts in India should be influenced by no technical considerations of form, but by 
matter of substance within the limits allowed by law.* In Englaiid, the same rule 
was laid do*vn by Butt M, R. In Re May (28 Ch. D. 516). When he said that the 
doctrine of res judicata was not a techn'cal doctrine, but was very substantial one*. 
So also in Roman Law, as administered by the Praetors, the *exceptio res judicata^ 
was among the ‘equitable grounds* on which the defendant was allowed to render in- 
effectual an action ipso jure (see B nvn’s Legal Maxim^ Ninth Edition, page 225). 
In India, some Judges have gone to the extent of laying down tha» in interpreting 
the sections of the Civil Procedure Code relating to res judicata^ the fundamental 
principle of the rule embodied in it should not be ignored ; [per Mahmood /. in 
Sita Ram v. Amir Be^am^ (8 A. 324) and per West /. in Bholahai v. Adusang (9 
B. 75 at p. 81). What we have therefore, to do, is to ascertain the raison d^ etre of 
the doctrine and then to apply it to the facts of a particular case unfetiered by any 
technicalities. It is the spirit of the law and not its letter which is to be the 
governing factor, the soul of the rule rather than its outward form. 

“Let us see what are the fundameraal principles of res judicata and how do they 
affect the present case. It has already been indicated that the foundation of the 
rule, as understood both by ancient and modern lawyers is that a question must 
be once fairly and finally tried by a competent Court and after this has been done 
all further litigation about it should be concluded for ever between the parties. 
The maxim is, as has been stated above that, no one shall be vexed 
twice over the same matter.” This, to my mind, presupposes that the 
issue has been once fairly and finally tried in a former litigation, which was 
independent of the proceedings in which the same matter is again in dispute. The 
essence of the rule seems 10 me 10 be that the two proceedings should be so inde- 
pendent of each other that the trial of the one cannot be confused with the trial of 
the other. Where two suits having a common issue, are, by consent of parties or by 
order of the Court, tried together, the evidence being written in one record and both 
suits disposed of by a single judgment, can it be said that there have been two 
distinct and independent trials ? There being but one finding and one judgement, 
on what principle can the hearing of the appeal in which this finding and this judg- 
ment are under consideration be barred merely because no appeal has been filed in 
the connected suit which was disiDosed of by that very judgment ? There has been 
in substance as well as in form, but one trial and one verdict, and I venture to think, 
it will be a travesty of justice to siiffe the hearing of the appeal against such a judg- 
ment on the ground that the findings contained in it operate as res judicata. In such 
a case there can be no question of the successful party being ‘vexed twice* over the 
same matter, nor does the hearing of the appeal in any way militate against any rule 
of public policy, which requires that there must be an end of the litigation. There is 
not only nothing here to attract the principles underlying the rule of res judicata. 
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but, on the other hand, it seems to me that the acceptance of such a plea in such 
circumstances would strike at the very root of the basic conception of the doctrine 
which requires that a party must have at least one fair trial of the issue resulting 
in a decision by the Court of ultimate appeal as allowed by the law for the time 
being in force.'* See also A. 1. R. 1925 All. 488 = 87 Ind. Cas. 804; A. I. R. 1927 
Lah. 821 = 9 Lah. L. J. 526=105 Ind. Cas 850. 

Essential conditions of the application of the doctrine —In order to give 
rise to a valid bar to res judicata the following conditions must be fulfilled : — 

(I) There must be two suits, one of which must have been passed and finally 
decided prior to the second suit whether or not it was instituted prior thereto. 

(II) The matter directly or substantially in issue in the subsequent suit must 
have been directly and substantially in issue in the former suit. 

(III) The subsequent suit must be between the parties (including their privies) 
of the former suit. 

(IV) The parties of the two suits must be litigating under the same title. 

(V) The Court trying the former suit must have been competent to try the 
second suit or the suit in which such issue has subsequently been raised. 

Has been heard and finally decided -^Matter should be heard and finally 
decided. A. 1. R 1931 Oudh 157 = 8 O. W. N. 179. Issue raised and tried out 
cannot be re-agitated. 99 Ind. Cas. 211 = 13 A. L. J. 813 = A. I. R. 1926 Oudh 613 = 
3 O. VV. N. 771. Possibility of appeal being filed and decision upset does not affcrt 
finality. A I. R. 1926 Rang. 122 = 05 Cas. 104. When question decided in 

effect though not in express terms, the rule of res judicata applies. A. I. R. 1926 
Oudh 101 = 12 O. L. J. 571 = 91 Ind. Cas. 583. A decision to be final for the purpose 
of s. II, need not be on merits. A. 1. R. 1929 Oudh 275= 118 Ind. Cas. 766 = 6 O. W. 
N. 281. Where the trial Court gave a finding on a certain question even though 
there was no specific is^ue legardirg \u but the finding was objected to in appeal 
and the appellate Court without specifically referring to it dismissed the appeal, the 
question must be deemed to be heard and finally decided within the meaning of s. 
11 and would operate as res juAicata 33 Bom. L. R. 1139 = A. I. R. 1931 Bom 507. 
Whet e a prior suit has been dismissed both on mertis and as not maintainable, it 
operates as a m judicata. 1931 A. L.J. 104 = A. 1. R.1931 All. 131 = 130 Ind. Cas. i. In 
order to constitute res judicata^ the previous suit should have been heard and finally 
decided and not have been dismissed as the Court had n^ jurisdiction to entertain 
the suit. A. I. R. 1931 AH. 200=130 Ind. Cas. 4. 

Where there has been an appeal the matter is no longer res judicata but res sub- 
judice and where an appeal is not finally heard and decided m liters theaein are n it 
res judicata. A. I. R. 1927 Lah. 1 = 7 Lah. 423=27 P. L. R. 663 = 98 Ind. Cas. 584. 
Issue as to construction of a document decided in prior suit is res judicata in a 
subsequent suit though prop.rty involved therein is different. A. 1. R. 1926 Mad. 
695 = 23 L. W. 540 = 95 Ind. Cas. 325. Where in a suit between principal and agent, 
amount due in respect of certain transactions is settled, second suit in respect of 
same transactions is barred. A. 1 R. 1925 Lah. 596 = 7 Lah. L J. 420=26 P. L. R. 
685 = 92 Ind. Cas. 198. But where an issue as t) nature of pmperiy was not decided 
in prior suit, decision in that is not res judicata, A. 1. R. 1927 Mad. 1100= 103 Ind. 
Cas. 887. Question raised but not decided does not become res judicata 6 P. W. 
R. 1918. Where issuis were not framed and applicatioi for correction of the jama 
bandi was not decided on evidence, the order is not res judicata, 13 R, D. 856. 

Where a plea of non-joinder was not allowed to be raised in a suit on the ground that 
it was taken at a late stage, that plea should be considered to have been taken an i 
to have been decided against the party taking it. A. 1. R. 1926 Cal. Si 1=91 Ind. 
Cas 683. Where a matter is only heard but not decided either because it is 
unnecessary or it is reversed, the matter is not res judicata. 13 L. W. 25 = 57 Ind. 
Cas. 735- When a question is already decided by a Judge and the same judge 
subsequently arrives at a con rary decision on the same question in the same pro- 
ceeding, the re-opening of the question is barred as res judicata. 164 Ind. Cas. 282= 17 
Pat. L. T. 756=A. I. U. 1936 Pat. 447. The principle of rei judicata is mutual. 
A judgment, if binding upon one party, is binding upon both, and not merely as 
against the person who is defeated in the suit. 38 Bom. L. R. 853=A. I. R. 1Q36 
8001.402=165 Ind. Cas. 987. A dicision on a preliminary plea cannot operate 
as ns judicata. A. 1. R. 1936 Mad. 165S43 L. W. 116=160 Ind. Cis. 753 ; see also 
1936 A. L. }. 622= A. 1. R. 1936 All. 412. Where the opinion expressed in a case 
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is really obiter for the purposes of that case, the opinion in that case does not 
operate as res judicata, A. I. R. 1936 Lah 185 ; but see 17 P. L. T. 356 where it is 
stated that an obiter may operate as under certain circumstances. A 

dicision on a point does not operate as res judicata whtre no issue on that point has 
been raised. 1936 O. W. N. 7i7==i64lnd Cas. 466. A decision under Order 17, 
rule 3, Civil Procedure Code, in a previous suit of a representative character 
and conducted without any negligence is to be deemed to be a decision on merits 
and such a decision falls within the scope of s. 11 of the C. P. Code. A. I. R. 1936 
Lah. 385 = 38 P. L. R. 809= 165 Ind. Cas. 808. In order to create an effective bar, 
a suit must have been finally heard and decided. A. I. R 1935 Lah. 974 ; see also 
157 Ind. Cas. 368 ; A. 1 . R. 1935 Pat. 526=16 Pat. L. T. 448=158 Ind Cas. 734. 
A statement by the Judge in the judgment which is mearly obiter and without which 
the suit has already been decided does not operate as res judicata A. I. R. 1935 Lah. 
96=157 Ind. Cas. 816. The dismissal of the suit on the grounds of muliifariousness 
and misjoinder of parties without deciding cn the meri'S does not bar a subsequent 
suit. 155 Ind. Cas. 7 = 37 Bom L R. 62 = A. I. R. 1935 Bom 151. Unnecessary 
decision does not operate as a bar. 68 M. L. J. 625 = A. 1 . R. 1935 Mad. 551 = 156 
Ind. Cas. 1033= 1935 M. W N. 612 ; A I. R. 1935 Mad. 696. There is no bar 
where the appellate Court refuses to decide on the merits. A. I. R. 1935 Lah. 
686=159 Ind. Cas 419. Adverse finding on unnecessary issues does not also 
bar. A. I. R. 1935 Cal. 733. A decision is none-the-less res judicata even if in point 
of law it is wrong. 14 Pat. 633= 159 Ind. Cas. 173=16 Pat. L T 819. A judgment 
by consent giving validity to a transac'ion which is illegal or ultra vires does not 
operate as res judicata, A. I. R 1935 Oudh 121=11 O. W. N. 1571. 

Mortgage suit. — If in a mortgage suit the intention of Court is only to declare 
and maintain a relationship of mortgagor and mortgagee between the parties and 
also to fix amount of the mortgage money due from the mo.tgagor to the mortgagee 
and to declare the mortgagor's right to recover possession on payment of that sum 
cf money, then the matter as to when and ho v the mortgagor may recover posses- 
sion of the mortgaged property, or the mortgagee may foreclose or sell in default ; 
and this in either case the moitgage be extinguished^ must be held not 10 have been 
finally heard and decided. A. 1 . R, 1930 Oudh 465 = 7 O. W. N. 902=130 Ind. Cas. 
75 In a suit by a mortgagee for recovery of the mortgage debt against a Hindu 
father and sons the plaintiff's pleader stated that the sons may be discharged and a 
simple money decree passed against the father. In a subsequent dec'araiory suit 
brought by the sons that the joint-family property was not liable to attachment and 
sale in execution of the simple money decree passed again^^t the father, the state- 
ment does not operate either as an estoppel 01 res judicata A. 1 . R 1927 Oudh 
^5 = 3 W. N. 862 = 98 Ind. Cas. 300. Where a decree for redemption did not fix 
period for paying mortgage-money, a second suit for r**demption is not barred, A. 
1 . R. 1927 Oudh 457 = 4 O. VV N. 882=105 Ii.d. Cas. 93 ; but see 5 O L. J. 698=48 

Ind. Cas. 922. Where in a redemption suit, decree is n ^t drawn as per Order XXXIV, 

r. 7, subsequent suit for redemption is not barred. A. I. R. 1925 Lah. 31 = 5 Lah. 
371=^84 Ind. Cas. 67. Where mortgagor sues for accounts under one mortgage and 
mortgagee puts forth' other mortgages and the Court decides suits only with 
respect to one mortgage, that decision does not bar subsequei t suit on other 

morigiges. A. I. R 1925 Bom. 311 = 27 bom. L. R. 488=87 Ind. Cas. 716. A 

mortgagee who has sued for and obtained a decree for possession under bis 
mortgage from the mortgagor is barred from a fresh suit for possession unless he 
had been dispossessed after the date of the former decree. 2 Lah. L. J. 678=67 Ind. 
Cas. 281. Where in a moitgage suit, a decree is passed for ledcmption without con- 
dition as to payment of money in a certain time, a fresh suit for redemption is not 
barred. A. I. R. 1922 All. 377 = 44 A. 730 = 20 A. L. J. 631=69 Ind. Cas. 167. Mort- 
gagor who has brought a suit for redemption and obtained a decree nisi which 
neither tl.e mortgagor nor the mortgagee has applied to be made absolute, can after 
the execution of that decree is time-barred, bring a fresh suit for redemption. 21 
Bom. L. R. 56=43 B. 334. 

Where a decree is orxe passed in a suit on a mortgage, the mortgage merges in 
the decree and a second suit on the mortgage does not he. 20 P. R 1917 = 26 P. L. 

’917 = 39 Ind. Cas. 753. In a suit for redemption of a decree for payment of the 
mortgage amount by irstalmcnis was passed under the Deccan Agriculturists Relief 
Act, but the decree was left unexecuted. Mortgagor or any person claiming under 
him by a liile subsequently decided, cannot bring a suit for redemption of property. 
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His remedy lies in execution, 20 Bom. L. R 164^42 B. 246 = 44 Ind. Cas. 908. 
Where the right to redeem was in issue in a. mortgage suit for sale and Court decreed 
the sale, a fresh suit for redemption is barred. A. I. R. 1926 Mad. 81 6 = 49 691 = 

25 L. W 258 = 50 M. L. J. 612 = 96 Ind. Cas. 607. 

Bent Suit. — The judgment of a former rent suit does operate as ns judicata 
between the parties if in the subsequent suit between the parlies, the areas of 
lands and the defence are all the same. A. I. R. 1926 Cal. 369 = 90 Ind. Cas. 756. 
Where a review against a decree expending rent of a tenancy and holding it 
to be permanent was dismissed holding that the applicant was aggrieved not by 
decree but by judgment, but the pionouncemeiit in which regarding permanent 
nature of the tenancy was however accepted by the Judge as having been based 
on misapprehension of Counsel’s agrument on the subject. Such a judgment 
cannot be res judicata as to the nature of tenancy. Dh im i Mai v. Moti Sa^or, A. 
I R. 1927? C. 102 = 8 Lih. 573=54 1. A. 178=52 M.L.J. 66^ = 29 Bom. L. R. 
870=31 C. W. N. 677 = 25 A L. J 959 = ^8 P.L R 658 = 26 L. W. 634 (P. C.)=ioi 
Ind. Cas 355 (P. C.) Decision in previous suit on liability of defendant to pay 
interest sls \ier kabuliy at is res judicata in subsequent rent suit. A. 1 . R. 1923 Cal. 
361=76 Ind. Cas. 444. Wheie fixed parcel of land with definite boundaries is 
dismissed, question as to rent are decided in the suit is binding. A. 1 . R 1924 Pat. 307 
= 74 Ind. Cas. 96'. As regards rent su ts the decision as regards the rent for 
one year precludes question as to tent f.r following years. A I. R. 1925 Mad. 
378 = 82 Ind. Cas. 990. Where relationship of landlord and tenant held not estab- 
lished informer suit for rent for suit years, another suit to ejeit defendant on 
grounds of his not being a tenant is not barred. A. I. R. 1921 Cal. 355 = 33 , C 
L. J. 334 = 61 Ind. Cas. 201. Where in a suii for rent, the question of title is dici- 
ded incidentally, that decision is not in a subsequent suit for declara- 

tion of title for possession. 63 Ind. Cas 762. In a case under s. 105, B. T. Act, the 
only point decided was the amount of additional rent to be allowed for the excess 
area it does not constitute w as to the rate of rent. A. 1 . R. 1923 Cal. 
282 = 68 Ind. Cas. 298. In an ejectrrent suis where Court passes a decree for 
rent only, the finding as to title need not be incorporated in the decree. A. 1 . 
R. 1929 oin. 32 = 3a Bom. L R 1602=114 Ind Cas. 272. 

Leave to withdraw suit or appeal —Where a suit was dismissed on ac- 
count of formal defect in plaint but with liberiy to file a fresh suit, subsetiuent suit 
on the same cause of action is not barred A. 1 . R. 1930 Lab. 634= 130 Ind. Cas. 572. 
Appellate Court can pass an order under Order XXlll,r. i, and that the decision 
set aside in appeal cannot operate as res judicata. .A I. R. 1924 All 260=74 Ind 
Cas. 894. Order under Order XXIII, r i, though erroneous is not void or one with- 
out jurisdiction and hen:e the order in a subsequen' suit holds good, nor does 
the previous suit operates res ju.ficata, 31 L. J. 482 = 24 C. W. N. 723 (F. B.) 
= 58 Ind. Cas. 806 (overruling 44 C. 567 = 20 C. W. N. 1000) ; see also. 32 M. 
L. J. 434 =40 Ind Cas. 611 = (1917) M. W. N. 234 ; but see 46 Ind. Cas. 392 = 3 Pat. 
L J. 404 ; 56 Ind. Cas 697= i Pat. 300. Where a suit was allowed to be withdrawn 
with liber y to bring a fresh suit without the consent of other pliintiffs it was held 
that such an order was without jurisdiction, and suit must be thought not to be 
withdrawn. Fresh suit for partitiin is not birred by previous suib cause of action 
being a recurring one A I. R. 1922 Pat. 489=1 Pal. 228. Whether leave to with-, 
draw with permission to bring a fresh suit was properly granted or not, is not a 
matter for Court trying the subsequent snit to conaifler. A. I. R. 1922 Pat. 44=1922 
Pat. 17 = 3 Pat L. J. 80=64 Ind. Cas. 337=1 Pat. 9o. 

Connected suits or appaals and res judicata —Section 1 1 or at any rate 
the principle on which that section is based, will prevent an appellate Court 
from trying a case involving a matter decided finaPy by a suit heard along with 
the suit from the appeal is pending A. I. K. 1925 Oudh 598 = 86 Ind. Cas. 
3S0. Where in two suits the lands in dispute are different but the issue 
as to defendant’s title to the lands raised in both and decided in one, that 
decision res judicata. A. I. R. 1926 Kang. 12^ = 4 Rang. 8 = 95 Ind Cas. 104. 
Where in both of the cross suits between the same pariies the question at issue 
arising out of the same transaction is the same, and one is decided before the other, 
the decision in the suit decided first is res judicata against other. 96 Ind. Cas 
694 (AH) But Where two suits between same parlies against each other were 
tried as cross-suits. One suit does not operate as res judteata against appeal from 
tbt other. A. I. R. i 93 * Cal. 353 = 34 C. W. N. 839=131 Ind. Cas. 562 ; sec also 
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A. I. R. 1926 Mad. 378=92 Ind. Cas. 352 ; A. I. R. 1927 Oudh. 575 = 4 O. W. N, 297 
= 120 Ind. Cas. 171 ; 78 Ind. Cas. 1026= A. I. B. 1924 All. 834. Where rival pre«emp- 
tors sue for pre-emption and the suit of one of them is dismissed, the failure 
on the part of the vendee or the remaining pre-emptors to appeal from the decree 
does not debar them from appealing against the decree passed in their own suits. 
A. I. R. 1927 All. 540= lOT Ind. Cas. 518 ; but see A. I. R. 1927 Lah. 98=8 Lah. L. }. 
136=27 P. L. R. 203 = 93 Ind. Cas. 1014. 

Where both parties appeal against trial Court's decision but one appeal was 
allowed and the other dismissed and a second appeal was filed against one appel- 
late decree only, other unappealed decree does not bar hearing of the second appeal. 
A. I. R. 1928 All. 274=50 A. 517 = 26 A. L. J. 258=113 Ind. Cas. 93. Where 
during the pendency of appeal from preliminary decree in a mortgage 
suit an appeal from final decree was presented but was dismissed for want of 
prosecution : Held that the appellate Court is not, by such dismissal, debarred 
from granting, in the appeal before it, a relief inconsistent with the final de- 
cree. A. I. R. 1926 All. 667 = 48A. 611 = 24 A. L. J. 769*96 Ind. Cas. i. Where two 
suits regarding same subject-matter are tried on the same evidence and separate 
decrees are drawn up though judgments fallow closely each other, an appeal 
against one of the decrees is not barred by a failure of appeal against the other 
under s. 11. C P. Code. 29 M. L, J. 5^1 = 39 Ind. Cas. 216 ; but see 156 Ind. Cas. 
998 ; 6i C. 1-. J. .93=39 C. W N. 938 = 62 Cal. 642 ; A. I. R. 1936 Rang. 401 = 164 
Ind. Cas. 743. If two suits involving common issues are disposed of in 
one judgment an»l an appeal is filed against the decree in one and not from the 
decree in the other, the matter decided in the latter cannot become res judicata, 
40 C. W. N. 1176. 

Adverse findings — If a decree is wholly in favour of the defendant, no issue 
decided against him can operate as res judicata so as to bind him in a subsequent 
suit, for he cannot appeal from a finding on any such issue. Conversely, if a plaintifTs 
suit is decreed in its entirety no issue decided against him can be res judicata in a 
subsequent suit, for he cannot appeal from a finding on any such issue, the decree 
beii.j wholly in his favour. A. 1 . R, 1933 Mad. 770=38 L. W. 614 ; see also A. I. R. 
1933 Lah. 218 = 34 P. L. R. 225 = 141 Ind. Cas. 339; 164 Ind. Cas. 851; A, I. R. 
1922 P. C. 241 ; A. I. R 1932 Mad. 541=1932 M. W. N. 1169=139 Ind. Cas. 197-, 
A. I. R. 1932 Mad 207 = 62 M. L. J. 141 = 35 L. W. 35=1931 M. W. N. 1323=55 
M. 483. 

Arbitration.— When a party raises an objection as to appointment of arbitrators 
before tbe arbitration Court and procures a decision in it, a suit to set aside an award 
made by the arbitrator on the same ground will be barred by res judicata, 137 Ind. 
Cas 846=33 P. L. R. 365 = A. I. R. 1932 Lah. 378. Where objections have been 
preferred during the arbitration proceedings and disallowed, the principle of finality 
applies and the same matter cannot be agitated in a separate civil suit. A. I. R. 
1936 Lah. 865 ; sec also A. I. R. 1925 Sind 42 ; A. 1 . R. 1930 Sind 195 ; A. 1 . R. 
1932 Sind 20. 

Refusal of plaint for want of jurisdiction.— Where Court refused plaint 
for want of jurisdiction, suit on the same cause of action may be instituted after the 
Court was vested with jurisdiction. A. I. R. 1931. All. 200=130 Ind. Cas. 4. 

Decision by Court which is not competent. — Decision by Court not 
competent to try an issue is not res judicata, A I. R. 1928 Oudh 296=107 Ind. Cas. 
895. Where in a partition proceedings a question of title was open to a Revenue 
Officer to be tried as a Civil Court, following the procedure of a Civil Court as the 
presiding officer of such a Court, but be did not try it as a Civil Court it is barred 
by the rule of res judicata in a subsequent civil suit. A. I. R. 1926 Lah. 128=91 
Ind. Cas. 528. 

Dismissal of suit for want of evidence. — Dismissal of suit for want of 
evidence bars fresh suit. 34 Ind. Cas, 640=3 O. L. J. 236 ; see also i M. 84 ; 12 W. 
R- 34 (P. C.) ; A. I. R. 1928 Cal. 271. Dismissal of suit for non- prosecution under 
Order XVII, r. 3 bars suWquent suit. 40 A. 590= 16 A. L, J. 462. Dismissal owing 
to failure of party to produce evidence is one on merits and operates as res judicata, 
A. I. R. 1929 Mad. 404=122 Ind. Cas. 519. 

Dismissal for default.— In case of dismissal for default no question of res 
judicata arises. 41 Ind. Cas. 905 ; 9 C. 426 ; 10 C. 98 (P. C ) ; 24 Ind. Cas. 480=12 
A. L. J. 911 ; 56 Ind. Cas. 932 ; 54 Ind. Cas. 789 ; 80 Ind. Cas. 933-4^ A. 820=22 

C. P. Code — 5 



34 


Tin CODB or CIVIL PROCBDURB. 


[Si 11. 


A. L. }. 749. Dismissal for default of an appeal does not bar fresh appeal. A. 1. R. 
1923 Pat. Pat. 739-* 7 5 Ind. Cas. 284. Dismissal of suit for default of plaintiff 

to appear on the day fixed for appointing a guardian to minor defendant^ fresh suit 
is not barred. 6 P. L. J. 650^2 P. L. T. 572*63 Ind. Cas. 570* A. 1. R. 1922 Pat. 
352. Where a suit brought by one of the parties to the reference to complete the 
arbitration and for a decree in terms of the award which might be passed was 
dismissed for default, it does not operate as r^.r judicaia in a subsequent suit for 
possession of the specific property under the award. 49 Ind. Cas. 89*8 L. W. 
SSi-24 M. L. T. 424-(i9i8) M. W. N. 683. 

Other oases of dismissal, whiob does not bar. — Dismissal of suit for want 
of proper Court-fees is not r/j ;W/Vrn/£i. A. I. R. 1928 Oudh. 503*114 Ind. Cas. 
120*5 O. W. N. 895*4 Luck. 159 ; 13 M. 44 ; 35 B. 38 ; 8 A. 282. Dismissal of 
suit for non-joinder does not operate as rer judicata. 104 Ind. Cas. 576. Where a 
suit is dismissed on the ground that it is not properly framed, the decisions on other 
issues by the Court, do not operate as res judicata. A. 1. R. 1525 Cal. 996*41 C. L. 
J. 396*88 Ind. Cas. 616. A dismissal under Order IX, r. 3 creates no res judicata. 
A. I. R. 1925 Oudh 337*12 O. L. J. 1 = 28 O. C. 8*85 Ind. Cas. 509. Dismissal 
for misdescription of suit ptoperty does not bar a subsequent suit. A. I. R. 1935 Lah. 
193*38 Ind. Cas. 579 ; 2 Pat. L. J. 313 — 39 Ind. Cas 126. Dismissal of prior suit 
for non-joinder of parties is not res judicata. A. I. R. 1922 Mad. 259 = 43 M. L. J. 
572=1922 M. W. N. 428*73 Ind. Cas. 491. A dismissal of an appeal, for want of 
a copy of the first Court's judgment necessary under the Allahabad High Court 
rules, does not operate as res judicata. 19 A. L. J. 706=63 Ind. Cas. 344 Dismissal 
on pleadings is no bar to second suit. 45 Ind. Cas. 969=24 M. L. T. 311=7 L. W. 
557. Dismissal of application for leave to appeal in forma pauperies \s nor. res 
judicata. A. 1. R. 1930 Lah. 501*126 Ind. Cas. 591. Rejection of memo of appeal 
presented by an unauthorized vakiJ is not res judicata. A. I. R. 1930 AH. 1 12 = (1930) 
A. L. J. 394*121 Ind. Cas. 546. In case of dismissal of suit for mere declaration on 
the ground that plaintiff ought to have asked for possession also, latter suit for 
possession is not barred. A. I. R. 1929 Lah. 596*137 Ind Cas. 8. Dismissal of suit 
on technical ground does not bar latter suit. 47 Ind. Cas. 909. Dismissal on pleadings 
is no bar to second suit. 7 L. W, 557*(i9i8) M. W. N. 299*(i9i8) M. W. N. 427 
*45 Ind. Cas. 326. 

Same cause of action.— Where cause of aciion in two suits are different res 
judicata should be restricted to questions of fact and mixed questions of fact and law 
and should not be extended to pure questions of law. A. 1. R. 1929 Cal. 415 = 49 
C. L. J. 357*125 Ind. Cas. 299. Where in the first suit plaintiff sued as reversioner 
and in the subsequent suit he claimed as widow's heir, the latter suit is not barred. 
A. I. R. 1931 All. 21*1930 A. L. J. 1254=130 Ind. Cas. 13. Where suit for arrears of 
rent, was dismissed on the ground that no relationship of tenancy existed subsequent 
suit on title for ejectment is not barred. A. I. R. 1921 Cal. 355 = 33 C. L. J. 334* 
61 Ind. Cas. 201. Where cause of action is different but the same relief is claimed 
in both suits, the latter suit is not barred. A. I. R. 1925 Mad. 1172 = 86 Ind. Cas. 949. 
Where two causes of action are the same or different is no test. A. I. R. 1929 Oudh. 
172*6 O. W. N. 191*4 Luck. 603= 116 Ind. Cas. 200. Withdrawal of a previous 
suit for ejectment does not bar a subsequent suit for ejectment against the same 
parly. A. I. R. 1926 AH. 34=89 Ind. Cas. 397. 

Decision wben res judicata. — Award of arbitrators is res judicata on questions 
decided by the award. A. I. R. 1930 Oudh. 389 = 7 O. W. N. 541 = 127 Ind. Cas. 
254. Where a suit has been decreed but permission has been given to defendant 
to file another suit, the permission does not prevent the bar of res judicata. 33 Bom. 
L. R* 6 i 3*A. I. R. 1931 Bom. 417. Though section 109 of B. T. Act may not in 
express terms prohibit a Civil Court from enteriaining a defence which is at variance 
with a decision under s. 106, yet it is clear provisions of s. 107 (1) of the B. T. Act 
read with s. ii, C. P. Code that a Court trying a rent sui t had no jurisdiction to 
decide an issue between the parties which has already been finally and definitely 
decided by a decision under s. 10 < of the B. T. Act. 12 P. L T. 717 = A. 1. R. 1931 
Pat 215* 10 P. 337. The retrial of issues that have been finally decided in the 
same suit is barred by res judicata. A. I. R. 1921 P. C. 11*40 M. L. J. 423*48 C. 
499*48 1. A. 187*19 A. L. J. 366*23 Bom. L. R. 648--33 C. L. J. 405*25 C. W. 
N. 915*60 Ind. Cas. 631. Dismissal of suit to contest alien tion is res judicata in 
a fttbseqoent suit by the same reversioner for possession after the death of the 
wkiovr. A. j. R. 1921 Lah, 187*4 Lab. L. J. 442* $9 Ind. Cas 946. Deciispn a9 
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given by predecessor-in-office or Judge after fully considering the law on the subject 
cannot be re-opened by successor. A. I. R. 1930 Lah. 836=122 Ind. Cas. 724. 
Party sought to be affected by w judicata should have notice and opportunity to 
contest. A. I. R. 1930 Mad. 4I4=> 120 Ind. Cas. 863 Where a party himself raised 
an issue which was decided in his favour by the trial Court and against him by the 
appellate Court, decision on the issue is res judicata, 118 Ind. Cas. 168. Where 
objections were raised and decided in appeal, the same cannot be raised by way of 
cross-objection. A. I. R. 1924 All. 867 = 22 A. L. J. 365 = 78 Ind. Cas. 677. Where 
the plaintiff was out of possession and a suit for declaration only was dismissed on 
merits, a subsequent suit for possession is barred. A. I. R 1923 All. 554=77 Ind. 
Cas. 75S. Judicial order made in one stage of a suit is binding. 34 C. L. J. 41 
70 Ind. Cas 6. A decision in a partition case not ultimately carried though, has 
the force of res judicata. 54 Ind Cas. 303=1 U P. L. R. (B. R.) 39. Suit against 
Receiver on allegations already found against plaintiff is barred. 22 ^m. L. R. 1126 
= 45 B. 99=59 Ind. Cas. 421. 

If relief in subsequent petition rests on some question of fact as in previous 
petition dismissed, petition is barred. A. I. R. 1929 Mad. 404= 122 Ind. Cas. 519. 
An erroneous decision on a question of fact, operates as fis judicata between 
parties to the previous suit. A. I. R. 1928 Cal. 717 = 48 C. L. J. 184=32 C. W. N. 
828=115 Ind. Cas. 588. Construction of grant in previous suit though erroneous 
binds parties in subsequent suit lelating to property involved in previous suit. 
31 M. L. J. 97 = (i 9*6) 2 M. W. N. 96=35 Ind. Cas. 266. Prior decision of High 
Court as to construction of a solenama is binding in subsequent suit although position 
of two parties is subsequently changed, being a question of law. 46 C. 870=29 C. 
L. J 465 = 51 Ind Cas. 922 ; see also 2 Pat. L. W. 146=41 Ind. Cas. 778. Evidence 
adduced to prove that former decision is erroneous is irrelevant as an erroneous 
decree establishing rights is as much res judicata as just decree. (1918) M. W. N. 
580=8 L. W. 473 = 49 Ind Cas. 369. Where a plaintiff sues for correction of an 
entry in Record of Rights of the defendant and subsequently sues for possession of 
property alleging that it was not the niskor property of the defendant but part of 
his real property ^which would have been the situation if this suit for correction of 
record had been decided in his favour) the decision against the plaintiff in the 
prior suit is bar to his subsequent suit. A. I. R. 1929 Cal. 385=49 C. L. J. 285 = 
33 C. W. N. 623=120 Ind. Cas. 147 Where the question whether defendqnt exe- 
cuted a certain Kahuhyat in favour of the plaintiff was a material fact in issue in a 
previous suit and it was decided then that the pltintiff failed to prove the same there 
the decision is res judicata concerning everything in that kahuliyat. A. I. R. 1926 
Cal. 1228 = 97 Ind. Cas. 291. The decision in a former suit between the parties 
though based on a mistaken view of the law, nevertheless operates as res judicata 
in a subsequent suit. The fact that the finding was based on a wrong view of the 
law and that the reason on which the decision was based was unsound does not 
affect the conclusiveness or binding nature of the decision as to the rights of the 
parties. 165 Ind. Cas. 957 = 38 Bom. L. R. 853 = A. I. R. 1936 Bom. 402. 

Decision when not res judicata —Decision on assumed fact is not res 
judicata, 1 13 Ind. Cas. 384=30 Bom. L. R. 1089= A. I. R. 1929 Bom. 116. Where 
a particular question in dispute is expressly left open for a separate proceeding the 
question is not res judicata, 96 Ind. Cas. .302. When appeal from decision in 

previous suit is pending before Privy Council, the decision is not res judicata, A. I. 

K. 1931 Lah. 161. Issue raised and decided but unnecessary is not res jitdicata, 
A. I. K. 1926 Cal. 163 = 42 C. L. J. 560=92 Ind. Cas. 981. Where appellate Court 
decides case on grounds other than those of trial Court, the decision of trial Court 
on issues decided by it, is not res judicata, A. I. R. 1929 Cal. 179^90 Ind. Cas. 
480 ; 86 Ind. Cas. 295. Where a point is expressly left undecided by the Court 
in a suit it can be agitated in subsequent suit. 88 Ind. Cas. 822 = A. L R. 1925 
All. 770=48 A. 34=23 A. L. J. 950. Where there is no express adjudication on a 

particular point there is no tes judicata, A. I. R. 1924 Lah. 469=6 Lah. L. J. 

45”” 80 Ind. Cas. 525. Where a finding is recorded only to avoid a possible remand 
and is not the basis of the Judgment the point is not res judicata. 82 Ind. Cas. 
485=47 M. L. J. 532. In a suit for specific performance and possession, where 
latter relief has not referred to in judgment and the decision on that relief was not 
necessary, the decision is nat res judteata as regards the latter relief. 27 Bom. L. R. 
42=86 Ind. Cas. I37=A. I. R. 1925 Bora. 181. Where secondary relief claimed 
and determined by lower Court and not by appellate Court, the decision on that 



36 


THB CODE OF CIVIL PROCEDURE. 


rs. tl. 


relief is not res judicata^ A. I. R. 1921 Mad. 21 (F. B.)«> 13 L. W. 25. A matter 
decided behind the back of the judgment-debtor without notice to him cannot 
operate as res judicata. A. I. R. 1930 All. 669= 1930 A. L. J. 1400=128 Ind. Gas. 
607. outer dicta not necessary for the decision of a suit cannot have the force of 
res judicata. 14 L. K. 457 Rev. Where plea of occupancy right was raised but 
not decided, the decision is not res judicata. A. I. R. 1922 P. C. 241 = 30 M. L. T. 
(P. C.) 279=48 I. A. 49=48 C. 460=64 Ind. Gas. 231. Where a question in issue 
is merely mentioned in the course of giving a narration of events in a judgment in 
former suit and there is no finding on it in that suit, the parties to former suit are 
not debarred from raising it again in a subsequent suit as between them on principles 
of res judicata. A. I. R. 1937 Oudh 116. The case of withdrawal is analogous to 
a dismissal in default as there is no decision on merits. There is no res judicata in 
such a case. A. 1. R. 1928 Lah. 710. Where the Gourt in the previous suit definitely 
determines the area of the land in the defendant’s possession and the annual rent 
payable for the same the defendant can only succeed in a subsequent suit by proving 
that the area and the rent have since altered. A. 1. R. 1926 Gal. 672 = 23 G. L. J. 
116. The fact that the personal remedy is asked for in the plaint and that nothing 
appears about it in the decree, is not enough to say that the plaintiff is forever 
barred from asking for it. A. I. R. 1927 Mad. 779=53 M. L. J. 489=39 M. L. T. 
22=(i927) M. W. N. 330=103 Ind. Gas. 528. In a case where the previous pro- 
ceedings were confined by statute to the question of possession a subsequent 
proceeding in which the question of title is raised is not barred. A. I. R. 1925 All. 
20 o=L. R. $A. 132 Rev. =78 Ind. Gas. 115. Decision in a previous suit is not 
res judicata if there is to contest, no issue and no finding between the parties 
although they were ranged on opposite sides. A. I. R. 1924 Nag. 124 = 76 Ind. Gas. 
635. Dismissal of prior suit for non-joinder of parties is not res judicata. A. 1. K' 
1922 Mad. 259—43 M. L. J. 572=16 L. W. 26=73 Ind. Gas. 491. Where an eject- 
ment suit is dismissed on the ground of absence of notice but the Court records a 
finding that the permanent tenancy alleged by the defendant is not proved decision 
on the question as to nature of tenancy is not r^s judicata. 67 Ind. Gas. 271. 
Dismissal of a suit by a Hindu widow for declaration that an execution 
sale was illegal, as the question was one under s. 47, G. P. Code, does not 
bar a subsequent suit by reversioner for possession. A. I. R. 1922 Bom. 96 
= 24 Bom. L. R. 249=46 B. 726=67 Ind. Gas. 209. So long as the property remains 
joint, one of the co-owners can bring a second suit for partition though a previous 
suit for partition has been dismissed. 56 Ind. Gas. 610. Wherein a previous suit 
for declaration as to the genuineness of a Will, the lower Court decided not only 
that it was genuine but that the Will was admissible as an authority to adopt though 
the latter point was not in issue and the appellate Gourt decided in favour of 
genuineness only, the decision is not res judicata as to other point. 57 Ind. 
Cas. 852. 

Previous unexecuted decree in a partition suit does not bar fresh suit for parti- 
tion. 77 P. R. 1915*164 P. W. R. 1915 = 31 Ind. Cas. 205. Where plaintiff obtained 
a decree for possession but that decree is barred by limitation a fresh suit is 
maintainable on the decree. 14 A. L. J. 102 = 32 Ind. Gas. 634. Issue not 
decided upon but left open though it should have been decided is not 
res judicata. 41 Ind. Cas. 19. Where suit is withdrawn with permission pending 
appeal there is no decision to operate as res judicata. 40 Ind. Cas. 353. 
Refusal to decide issue does not operate as res judicata. 4 Pat. L. W. 299—45 Ind. 
Cas. 326. Dismissal of suit on pleadings is no bar to second suit. 7 L. W. 557— 
45 Ind. Gas. 969=(i9i8) M. W. N. 427. Where an issue is expressly excluded 
from decision that decision is not res judicata so far that issue is concerned. 70 
p. R. 1918—11 P. L. R. 1918=71 P. W. R. 1918=44 Ind. Cas. 859. Where a prior 
suit has been dismissed on preliminary point, question not directly in issue cannot 
be res judicata unless there has been a judicial determination expressly and impliedly 
on the matter. 42 Ind. Gas. 508. A suit disposed of in the absence of both the 
pasties docs not operate as res judicata. 39 Ind. Cas. 755=1 Pat. L. W. 375. 

Plaintiff obtained a decree for possession of certain property which was not 
executed for three years. Possession over the property had been obtained other- 
wise than io execution and plaintiff was subsequently dispossessed : Held that 
dispossession of the plaintiff subsequent to the date of the decree was a fresh cause 
of RCtJon which can be the l^sis of fresh suit. 38 A. 509=14 A. L. J. 709-35 Ind. 
Cts. 6oi« Decision on suit by plaintiff as proprietor for possession is no bar to 
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subsequent suit by the same plaintiff as mortgagor for redemption, as he is not 
litigating under the same title. A. 1. R. 1929 Lah. 833s 120 Ind. Cas. 420. Where 
in the latter case the question in issue is the right to sell and in the previous 
case it was the right to mortgage, there is no res fuJicata, A. I. R. 1926 Oudh 
i39=s2 0. W. N. 944»9i Ind. Cas. 1021. Where the issues in latter suit are 
different from the issues which formed the subject of the previous litigation it was 
held that the subsequent suit was not barred. 85 Ind. Cas. 76^ A. 1. R. 1924 All. 922. 
The mere fact that the petition in the suit itself, to have the property sold in a 
particular order is disallowed, is no bar to the executing Court making a fresh order 
in the course of execution. A. I. R. 1924 Mad. 509=19 L. W. 23=46 M. L. J. 32 
= 83 Ind. Cas. 918. The dismissal of a previous suit for ejectment for want of 
notice does not bar a subsequent suit for the same relief with notice even when a 
decision concerning the defendant’s status forms pan of the dismissal order in the 
previous suit. A. 1. R. 1924 Nag. 333 = 78 Ind. Cas. 147. The directions as to 
management of an endowment do not cease to be operative simply because the 
original provision as to devolution of shebaitship ceases to be operative, owing to its 
being varied. 85 Ind. Cas. 875=40 C. L. J. 564=29 C. W. N. 17. 

EX'partee decrees. — ExParte decrees in prior suits in which no issue was 
raised as to the rate of rent and there was no decision with regard to rate, do not 
operate as on that point. 63 Ind. Cas. 581. ExParte decision in rent 

suit involving questions of status and rate of rent operates as res judicata. A. I. R. 
1930 Oudh. 335 = 7 O. W. N. 507=127 Ind. Cas. 241. ExParte decree is res judicata 
quite as much as decree passed on contest. A. 1. R 1929 All. 761 = 122 Ind. Cas. 
664 ; see also A I. R. 1929 All. 76t = 122 Ind. Cas. 664 ; see also A. I. R. 1929 All. 
346=119 Ind. Cas. 567 ; A. 1. R. 1926 Mad. 1144 = 97 Ind. Cas. 601 ; A. I. R. 1925 
Mad. 378=82 Ind. Cas. 990 ; A. 1. R. 1924 Oudh 419=11 O. L. J. 448 = 79 Ind. Cas. 
660 ; A. I. R. 1923 Lah. 560 = 5 L. L. J. 163 = 74 Ind. Cas. 577. An exparte decree 
can operate as res judicata only on a necessary issue. 2 Pat. L. W. 108. But a 
decree for foreclosure passed exparte against a person joined as defendant on the 
only ground that he possesses the mortgaged property does not bar defendant or his 
traiidferee from setting up a title paramount in a subsequent suit, where there has 
been no express adjudication on title, though the final decree orders delivery of 
possession which accordingly has been delivered. 15 N. L. R. 114 (F. B.) = 52 Ind. 
Cas. 82. A suit for declaration that a decree exparte is void for fraud can not lie 
if an earlier application to set aside the decree has been dismissed unless based on 
fresh grounds of fraud. A. I. R. 1924 Pal. 328=2 Pat. 833=5 P. L. T. 666 = 2 Pat. 
L.R. 65 = 74 Ind. Cas. 825. Rejection of application under Order IX, r. 13, does 
not bar a suit to set aside decree as fraudulent and also of proving non-service of 
summons incidentally. A. I. R. 1924 Pat 241 = 1923 Pat. 336=5 P. L. T. 37 = 75 
Ind. Cas. 344. 

Decision against absent defendant is as much res judicata as one on contest. 
A. I. R. 1928 Cal. 717 = 48 C. L. J. 184 = 32 C. W. N. 828=115 Ind. Cas. 588. An 
exparte decree for rent does not more than affirm that a certain amount is claimed 
and allowed. There is no res judicata as to rate of rent especially when it relates 
to a later year. L. R. 9 A. 345 Rev. In a suit for rent exparte judgment of the 
Revenue establishes that the relaiionsbip of landlord and tenant does exist between 
the present parlies. A. I. R. 1927 All. 552 = 49 A. 658 = 25 A. L. J. 467=101 Ind. 
Cas. 516. Exparte deextt is admissible in a subsequent rent suit to prove rate of 
rent allowed but is not conclusive. A. I. R. 1926 Cal. 767 = 91 Ind. Cas. 380. An 
exparte decree for rent which was subsequently satisfied can operate as res judicata 
on the question of the relationship of landlord and tenant. A. I. R. 
1926 Cal. 114=87 Ind. Cas. 672. Subsequent suit to set aside an exparte decree 
contained matters which could not have been raised in an application under Order IX, 
rule 13 which had been dismissed : HeldHazx the question of non service of summons 
was not precluded by res judicata, A. I. R. 1925 Cal. 663 = 41 C. L. J. 281 = 29 C. W. 
N. 325 = 86 Ind. Cas 779. Where a number of defendants in a case have a common 
interest and the contest is carried on by some of them bonafidt against the plaintiffs 
claim the defendants who are exparte are also bound by the decision. A. I. R. 1924 
Mad. 571=46 M. L. J. 471 = 34 M. L. T. 209=83 Ind. Cas. 985. 

Exparie decree in rent suit is res judicata on the point of rate of rent. A. I. R. 
1^6 Cal. 515 = 33 C. W, N, 507=117 Ind. Cas. 854. But Exparte order passed 
without hearing opposite party is not res judicata, A. 1 . R. 1929 Sind. 110= 116 Ind. 
Cas. 101. Ex^rte decision of settlement officer under s. 105, B. T. Act, as to fair 
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and equitable rent does not operate as res fudicaia in subsequent suit for 
establishing mskar rights. A. I. R. 1934 Cal. 467. 

Decision must be a necessary one. — A finding not necessary to the relief 
granted by the decree cannot operate as res judicata, A. I R.1924 Oudh. 205^ 10 
O. L. }. 404=79 Ind. Cas. 666. An adverse finding against the defendants in whose 
favour a decree is passed is not res judicata but will lay onus on them of displacing 
the finding. A. 1 . R. 1922 P. C. 24i=48C. 460-30 M. L. T. 279=48 I. A. 4^*64 
Ind. Cas. 231 (P. C.). So a finding cannot be conclusive against a party if the 
decree is not based upon it but is made inspite of it. A. I. R. 1929 All. 910= 
1929 A. L. J. 1 1 10= 121 Ind. Cas. 102. However definite a finding may be, it will 
not operate as res judicata when it is not the basis of the decision. A finding in 
a suit will operate as res judicata in a subsequent suit against a party, when 
he has a right of appeal. 2 Pat. L. J. 189=38 Ind. Cas. 211 ; 30 C. W. N. 415 
=44 C. L. J. 399 ; 53 Ind. Cas. 558 ; A. I. R. 1927 Mad. 613. But an unfavourable 
finding on a necessary point may be appealed against though the decree is favourable 
and constitute res judicata, 40 Ind. Cas. 771. Finding against a party not neces- 
sary for a decree in his favour though given only to settle the main contentions 
of the parlies is res judicata A. 1 . R. 1922 Mad. 514 = 31 M. L. T. 430 = (i922) M. 
W. N. 763. Finding as to res judicata operate as res judicata^ if decree 

is passed inspite of it, such a finding not being necessary for its decision. A. 1 . 
R. 1926 Cal. 672 = 43 C. L J. 1 16=94 Ind. Cas. 844* Favouralde decree with ad- 
verse finding may amount to tes judicata under certain circumstances to the 
extent of the finding itself. A I. R. 1924 Mad. 626=46 M. L. J. 515 = 34 M. 
L. T. 175 = 84 Ind. Cas. 799. Adverse finding in a decree in favour of a parly 
is not res judicata, A. 1 . R. 1924 Mad. 469=47 M. 453 = 46 M. L. J. 198 = 84 Ind. 
Cas. 622 ; A. I. R. 1930 Cal. 5=56 C 639=120 Ind. Cas. 710. Decision on an issue 
not necessary for final decision is not res judicata. 44B. 32i = 22Bom. L. R. 
64=55 Ind. Cas. 322; 19 O. C. 69=3 O. L. J. 677 = 36 Ind. Cas. 643 ; 52 Ind. 
Cas. 258 = 25 M. L. T. 66 ; 2 Lah. L. J. 605. Where the finding on an issue is 
unnecessary but still it is embodied in the decree itself it operates as res judicata. 
34 M. L. J. 431 = 28 M. L, T. 291 = 7 L. W. 482 = 45 Ind. Cas. 975. Finding not incor- 
porated in the decree and not the basis of the decree cannot be held as finally 
decided and to operate as res judicata, 33 Ind. Cas. 620. Decisions arrived 
at in previous suit though dismissed operate as res judicata A. 1 . R. 1929 Cal. 
449= 122 Ind. Cas. 547. Where the decree is in favour of a party an adverse 
finding in the judgment is not res judicata. 3 Pat. L. J. 178 = 44 Ind. Cas. 723. Un- 
necessary finding can not operate res judicata. A. I. R. 1924 Oudh 205=10 
O. L. J. 404=79 Ind Cas. 666. A question raised at the instance of a party and 
decided by the Court as necessary though in fact is not necessary operates as 
res judicata. A. I. R. 1921 Cal. 368=33 C. L. J. 317 = 63 Ind. Cas. 161. Plaintifis ex- 
cluded certain questions by the statement of bis pleader. First Court expressly 
stated that it could not decide it but the defendant expressly urged in appeal to 
decide it and the Court did decide it : Held that the question was necessary for 
the decision of the suit. A. 1 . R. 1924 P. C. 144 = 36 Bom. L. R. 651 = 51 C. 631 = 
51 I. A. 293 = 23 A. L. J. 76 = 29C. W. N. 34=20 L. W. 770 = 47 M. L. J.23 = 8o Ind. 
Cas.827. To operate as res judicata finding must be material and necessary. A. 1 . R 
1934 Cal. 430 ; see also A. I. R. 1934 All. 465. 

Compromise and consent decree. — This section does not apply in terms 
to consent decrees. A consent decree, however, has to all intents and purposes 
the same effect as res judicata as it raises an estoppel as much as a decree passed 
ininvitum, A. I. R. 1930 Lah. 487=12 Lah. L, J. 157=126 Ind. Cas. 570 ; 43 
C. L. J. 116= A. I. R 1926 Cal. 672 = 94 Ind. Cas. 844; A. I. R. 1929 Mad. 96= 
(1928) M. W. N. 654 ; A. I. R. 1925 Oudh 6.'io = 2 O. W. N. 684 = 90 Ind. Cas. 408 ; 
A. I. R. 1921 Pat. 131=2 P. L. T. 628=6 Pat. L. J. 208=62 Ind. Cas. 4 ; 57 Ind. Cas. 
621 ; 14 N. L. R. 35=43 Ind. Cas. 962. 

Compromise decree constitutes res judicata. A, 1 . R. 1924 Mad. 88=75 lod* 

336; sec also A. I. R. 1929 Oudh. 63=5 O. W. N. 1081 = 8 Luck. 181 = 11$ Ind. 
Cas. 294- 

A compromise decree cannot be taken to decide every point that ought to have 
pleaded^ as a decree on the merits must A. I. R. 1929 All. 243=51 A. S7S* 
(1929) A, L. J. 344=116 Ind. Cas. 436. Where a compromise decree is passed on the 
bMS of a Commissioner's map, the Court in subsequent suit cannot go into the 
correctness or otherwise of the map. A. 1 . R. 1928 Cal. 852=111 Ind. Cas. i. 
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Where pre-emptor was party to suit by village landlords challenging sale to be 
pre-empted and sale was confirmed by a compromise decree, right of pre-emption 
cannot be exercised. A. I. R. 1928 P. C. 190*10 Lah. 75= 55 I- A- 266=48 C. L. J. 
158 = 33 C. W. N. 90=30 P. L. R. 1 = no Ind. Cas. I (P. C.)- Where a previous 
petition for declaring the marriage a nullity has been dismissed by consent of parties 
a second petition is not competent. A party cannot approbate and reprobate. A. 

I. R. 1928 Bom. 279=30 Bom. L. R. 523=110 Ind. Cas, 266. An order by consent 
not discharged by mutual agreement and remaining unreduced is as effective as an 
order of the Court made otherwise than by consent and not discharged on appeal. 
A. 1. R. 1929 P. C. 289=(i929) A. C. 482=57 M. L. J. 429=30 L. W. 606=118 Ind. 
Cas. 7 (P. C.) ; see also A. 1. R. 1930 Bom. 431 = 32 Bom. L. R. 389=126 Tnd. Cas. 
305. A decision in a former suit, unless tainted by fraud or procured by^ undue 
influence against the predecessor-in-tiile of the plainiifif will be binding on him. A. 
I. R. 1922 All. 19=44 A. 334=20 A. L. J. 193=67 Ind. Cas. 523. It is not essential in 
order to create res judicata that the matter should have been brought to its conclusion 
or indeed brought out at all. 63 C. 454. A consent decree or order is as effective as 
a decree or order passed on contest. 63 C. 550 ; see also A. I. R. 1936 Bom. 301 = 
36 Bom. L. R. 593. 

Directly and eubstantially in iseue. — When a matter directly and substan- 
tially in issue in a subsequent suit has been directly and substantially in issue in a 
previous suit and has been finally heard and decided between the same parties, the issue 
cannot be re opened in a subsfquent suit notwithstanding the fact that the previous 
suit could have been decided independently of the decision upon that issue. A. 1 R.. 
1927 Oudh 625 = 4 O. W. N. 307=101 Ind. Cas. 522. A fact can not be in issue 
directly when the judgment can be correct whether the fact exists or not. A. I. R 
1931 Cal. 353 = 34 C. W N. 839=131 Ind. Cas. 562. In such cases res judicata by 
reason cf a prior decision is not confined to the actual decision or finding in the 
case but extends to the common basis or facts accepted by both parlies which are 
incorprraied and made the foundation of the judgment and decree in the case. 36 L. 
W. 4I4 = A. I. R 1932 Mad. 519= 139 Ind. Cas. 761 = A. L. R. 1932 M. 1466. The rule 
of judicata is inapplicable to maltcis in respect of which no controversy was 
raised and no express decision arrived at. 137 Ind. Cas. 606= A. 1. R. 1932 Oudh 
199 = 9 O. W. N. 488= A. L. R. 1932 Oudh 507 (F. B.) A judgment is conclusive 
only in respect of th^ matter necessarily consistent with it. 34 C. W. N. 839 = A. I. 
R. 1931 Cal. 353=131 Ind, Cas. 562 So a judgment is not conclusive on matters 
brought incidentally during trial. Ibid, A judgment operates as res judicata as regards 
all the findings which are essential to sustain the judgment, though not as regards 
findings which did not form the basis of the decision or were in conflict therewith. 
A. I. K. 1926 Cal. 1003 = 43 C. L. J, 501=95 Ind. Cas. loii. Even if a particular 
matter be not included in a formal issue, if it is directly and substantially in issue 
between the parties, and if there be a decision thereon it will operate as res judicata, 
A. I. P 1926 Cal. 1022 = 30 C. W. N. 873=97 Ind. Cas. 73 -, see also A. I. R. 1926 
Pat. 288 = 94 Ind. Cas, 553 ; A. I. R. 1027 Mad. 643=25 L. W. 797= *<>3 Ind. Cas. 
90. The finding on the real ground of decision in the case operates as res judicata 
even though there may have been other issues on which the case might equally well 
have been decided. A. I. R. 1925 Oudh 390=12 O. L. J. 248=2 O. W. N. 292 = 88 
Ind. Cas. 985. Where a particular issue does r.ot arri^se on the pleadings or iu any 
case is so indistinct that it does not indicate that the parlies knew that they had to 
adduce any evidence on it. any finding on such issue does net operate as tes judicata, 
A. I. K. 1925 All. 794 = 85 Ind. Cas. 690. Observation not arising out of the issues 
which were before the Court for decision is not res judicata, A. I. R. 1924 All. 884= 
47 A. 17 = 22 A. L. J. 866 = 84 Ind. Cas. 631. The rule that a judgment or decree is 
not conclusive of anything not required to support it is an unyielding restric- 
tion of the power of parties and of the Courts. A. I. R. 1931 Cal. 353 = 34 
C. W. N. 839=131 Ind. Cas. 562 ; 58 C. L. J. 196. Decision on issue in previous 
suit not necessary for decree, does not bar the issue in subsequent suit. A. 1. R. 1930 
Oudh 124=4 Luck. 404 = 6 O. W. N. 1320= 122 Ind. Cas. 610 ; 34 P. L. R. 1 15 = 
A. I. R. 1933 Lah. 412= 142 Ind. Cas. 6c6 ; A. 1. R. 1933 Lah. 404 ; A. 1. R. 1930 
Lah. 149=30 P. L. R. 744=120 Ind. Cas. 795. Decision of a co-latteral issue in the 
previous suit necessary for the purposes of that case operates as res judicata, 1930 
A. L. J. 1309=130 Ind. Cas. 194. Although a finding upon an issue which is imma- 
terial and unnecessary may not have the force of res judicata, yet where the parties 
go to trial, evidence is given and the Court at their invitation decides the point raised, 
a finding on one of the issues i$ conclusive between the prrties inspite of the fact 
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that it is only one of the several grounds on which the judgment was based and 
even if (hat issue had been decided the other way the decree would have been the 
same. A. I. R. 1930 Cal. 810-57 C. 872s 129 Ind. Cas. 310 ; see also 126 lod. Cas. 
I76»31 P. L. R. 4 c6«= a. I. R. 1930 Lah. 690. A judgment operates as res judicata 
as regards all findings which are essential to sustain the judgment. A. I. R. 1930 Pat. 
71B10 P. L. T. 630B120 Ind. Cas. 292. A useful test for considering whether a 
finding is tes judicata is to see whether an appeal would lie against the finding. A. 
1 . R. 1930 Pat. 7i«io P. L. T. 630=8120 Ind. Cas. 292. 

Suit dismissed on the ground that there is no cause of action is not a bar under 
the principles of A. I. R. 1929 All 844== (1929) All. 919BI18 Ind. Cas. 

71 1. A stray remark not incorporated in operative portion of award cannot supersede 
previous decree. A. I. R. 1929 All. 521 = 1929 A. L. J. 540*117 Ind. Cas. 361. If in a 
previous suit brought by a person claiming to be next reversioner on the ground of 
an illegal relationship it is held (hat there is no relationship between him and the 
deceased and on that finding the alienation made by the female owner was not 
declared as invalid against the reversioner. Subsequent suit by the same person 
on inheritance opening by death of last female owner is barred. A. 1 . K. 1930 Pat. 
71 = 10 P. L. T. 630= 120 Ind. Cas. 292. A matter arising in a previous redemption 
suit which was dismissed for failure to pay decretal amount, and decided in that 
suit cannot be re-opened in a subsequent redemption suit. A. 1 . R. 1929 All. 409* 
(1929) A. L. J. 761 = {1929) All. 1053=119 Ind. Cas. 525. Decision on a point not 
directly and substantially m issue cannot operate as res judicata in subsequent suit. 
A. 1 . R. 1928 Nag. 169=113 Ind. Cas. 225. A finding against a defendant who has 
joined only as a pfo forma party and against whom no relief was claimed cannot 
operate as res judicata A. 1 . R. 1928 Lah. 493=10 L:th. L. J. 239 = 11 Ind. Cas. 394. 
Issues raised by patties even improperly and admitted by the Court as relevant and 
argued by both parlies and decided, is res judicata. A. I. R. 1927 All. 803= 102 Ind. 
Cas. 28. Section 11 though not exhaustive is binding as far as it goes and, according 
to that section there is no bar of the res judicata unless there is a final decision. 
A. I. R. 1927 Lah. 804*102 Ind. Cas. 22. 

In rent suits res judicata can be applied only when it can be shown in the previ- 
ous suit right or liability or rate, not only for the period in suit, but for all times to 
come was decided. A. I. R. 1926 Cal. 650=43 C. L. J. 146*30 C. W. N. 593=94 Ind. 
Cas. 837. Previous decree awarding rent at a certain rate for the suit period is not 
res judicata as to rate of rent in a subsequent suit. A. I. R. 1925 Cal. 698 = 43 C. L. J. 
135 ; see also A. I. R. 1927 Oudh 32=98 Ind. Cas. 77. Though one and the same 
person can combine in himself the status of an occupancy raiyat a ra/yrt/ai a 
fixed rent still decision as to status is no bar to the consideration of the question as 
to fixity of rent as in the rent suit litigation will not be under the same title and that 
matter in issue will also substantially be different. A. I. R. 1926 Cal. 887=94 Ind. 
Cas. 310 Where in a rent suit the title of a person is in issue for the purpose of 
determining his share in the rent, the decision on the issue operates as res judicata. 
A. I. R. 1925 Cal. 1004=85 Ind. Cas. 804. A previous decree in a rent suit without 
the judgment cannot amount to more than a strong piece of evidence regarding the 
amount of rent realized from year to year. A. I. R. 1915 Cal. 1116=85 lad. Cas. 770. 
So far as the rents of the years which were in contest in the previous suit were 
concerned, the decision no doubt is an absolute bar for the rents of those years. 
But so far as the rents or rates of rent of subsequent years are concerned, that 
judgment cannot be held to be an absolute bar. A I. R. 1O22 Pat. 213*77 Ind. Cas 
334. But it is plainly not open to the landlord, who was a party to the previous suit, 
to take up a position inconsistent with the decision in the previous litigation which 
was pronounced in his presence, e.g.^ that the tract then in dispute was covered by 
the lease of one of his two tenants and not that of the other. A. I R. 1924 Cal. 
128*38 C. L. J. 291*76 Ind Cas. 917. The decision in a previous rent suit that 
rent was payable as Bhauli rent, does not operate as tts judicata in a suit for the 
rent of the subsequent years at the cash rent system. A. I. K. 1924 Pat. 371* 1 Pat. 
L. R. 109*72 Ind. Cas. 138. 

In order to see what was in issue in a suit, or what has been heard or decided, 
the judgment must be looked at. 37 Ind. Cas. 674*14 A. L. J. 1171. An incidental 
determination of an issue of title in a suit for rent is no bar to any issue of the title 
being raised subsequently. 34 Ind. Cas. 123. A desicion as to rate of rent in previous 
fttit is res judicata as to rate of rent in subsequent suit between the same parties for 
tbe same land for the same period. 41 Ind. Cas. 584. Though a finding may he 
onoecessary to sustain the ultimate decision of the case still if it is embodied in the 
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decree it will operate as w judicata. 33 M. L. J. 740. An exparte decree in a rent 
suit decreeing the claim as prayed for, doss not operate as res judicata as regards 
the rate of annual rent unless there was a prayer in the plaint for a declaration as to 
the rate of rent as put of the substantive relief claimed. 4$ Ind. Cas. 416. 

Where some of the co-shebaits of a deity filed a suit against other shebaiis fot 
SL scheme for the better management of the debutter properties of the deity, and one 
of the defendants denied the debutter character of the properties, it was held, that 
the decision on the question of debutter only incidental to the suit, and did not 
amount to res judicata, A. I. R. 1Q25 Cal. 996^41 C. L. J. 396 = 88 Ind. Cas. 616. 
Where a prior suit for share of profits was decreed and no question of right to 
partition was raised or decided in a subsequent suit, the question of partition wa^ 
not res judicata, A. I. R. 1925 P. C. 184=21 N. L. R, 117=52 C. 971*30 C. W. 
N. 122=50 M. L. J. 136=23 A* L. J. 667=52 I. A. 294. 

Res judicata is not confined to the judgment but extends to all facts involved in 
it as necessary steps or ground work, in other words, a judgment operates res 
judicata as legards all the findings which are essential to sustain the judgment even 
when one or more of the findings were based on issues not actually framed. A. 1 . R. 
1924 Cal. 600=39 C. L. ]. 40 = 79 Ind. Cas. 520. Decision on an issue, which is not 
necessary for the determination of the real question in controversy between the 
parties does not operate as rei judicata. A. I. R. 1923 All 495 = 21 A. L. J. 393<^ 
45 A. 466=74 Ind. Cas. 656 ; see also A. 1 . R. 1923 Lah. 248 = 73 Ind. Cas. 854. 
Where a Court having the question before its mind decided that the issue did arise, 
that decision would be as much res judicata as the final determination of the issue 
on the merits. 33 C. L. J. 317 = 63 Ind. Cas. 161. In order that an adjudication be 
res judicata between pl.iintiffs and defendants or the latter inter se, there must be a 
conflict of interest between the defendants and a judgment defining their rights 
inter se. A. I. R. 1921 Lah. 47 = 2 Lah. 88 = 3 Lah. L. J. 223=62 Ind. Cas. 665. 

Where a party seeks to set asifle an exParte decree on the ground that summons 
was not served upon him, but the Court disbelieves him and dismisses his applica- 
tion, a suit to set aside the decree on the same ground is barred. A. I. R. 1924 
Rang, f 19 = 76 Ind. Cas 794 ; see also 74 Ind. Cas. 825 = A. 1 . R. 1924 Pat. 238 = 2 
Pat. c’33. The judgment is res judicata concerning ail facts involved in it as 
necessary steps on iho ground work upon which it must have been founded. A. I. R. 
1921 Cal. 750= 33 C. L. J. 186 = 25 C. W. N. 106 = 62 Ind. Cas. 491 • 

In order that a decision in previous suit on a issue should operate as res judicata it 
is not nece.ssary that the derision of the issue should have been the basis of the decree. 
It is enough that the issue had been finally heard and determined and that it arose 
directly and substaniially (and not incidentally or collaterally) for determination, i.e,^ 
that it was necessary for the deierminaiion of the suit though it may not have been 
ultimately made the basis of the decree. A. I. R. 1925 Cal. 985 = 85 Ind. Cas. 953. 
A Hindu widow canr.ot in a suit on a mortgage of the property executed by herself 
deems that she had power tb alienate the property and, therefore, the question of 
her power to alienate it is not in issue in the suit so as to bar it from being agitated 
by her heirs in a subsequent suit for possession after her death. A. I. R. 1925 Pat. 
625 = 88 Ind Cas. 141 = 4 Pat. 510 = 6 P. L.T 634. A prior suit determining a question 
of title regarding a certain l.ind of which the present disputed land does not appear to 
form part, docs not bar a subsequent suit between the same parties in respect of the 
land in dispute. A. 1 . R. 1923 Cal. 379=50 C. 475 = 72 Ind. Cas. 1041. In order that 
an incidental finding in one proceeding shall be res judicata \n another, it is essential 
that the issue in the second proceeding should have been raised and decided clearly 
in the first. 69 Ind. Cas. 570=41 M. L J. 437=14 L- W. 702. The doctrine of res 
judicata docs not depend on the identity of the subject-matter of the dispute, but 
depends on the identity of issues, and the question to be considered is whether 
the matter in controversy in the latter suit, was substantially the matter in 
controversy in the previous suit. 63 C. 550. A mere suggestion by the Court 
in a judgment pissed by it on a point which is not in controversy and in 
respect of which no issue has been framed does not operate as res judicata as it has 
not binding effect. A. I. R. 1936 Nag. 148. Where the matter was not directly and 
substantially in issue in the former suit, an incidental finding by the (rial Court in 
that suit can not operate as tes judicata in a later suit especially when the appellate 
Court, held, that the question did not arise at all in the former suit. 165 Ind. Cas. 
213 = 17 Pat. L. T. 677. A finding on a question in a prior suit which was not nece- 
ssary for the purpose of the litigation, docs not operate as res judicata, A. I. R. 
1936 Cal. 203, The dismissal of a suit which was previously one between a landlord 
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and tenant, does not bar a subsequent suit based on title, the plaintiff claiming in the 
second right, as against the defendants while it was not possible to raise in the 
prior suit. A. I. R. 1935 Boni. i3i«37 Bom. L. R. 62 « A. I. R. 1935 Bom. 147. It is 
well settled that the decision of an issue is fes Juaicata when the issues arise directly 
and not incidentally having regard to the particular suit or proceeding. 14 Pat. 70s 
A. I. R. 1935 Pat. 306*157 Ind. Cas 433 ; see also A. 1 . R. 1935 All. 208*153 Ind. 
Cas. 497 ; 61 C. L. J. 366*A. I. R. 1935 Cal. 607*159 Ind. Cas. 515. The decision 
as to the relationship of landlord and tenant in a rent suit operates as res judicata 
in the subsequent suit between the same parties on the same question. 17 Pat. L. T. 
633* A. I. R. 1936 Pat. 556. But on other questions in a subsequent suit, such 
decision does not operate as res judicata, A. 1 . R. 1936 Cal. 772*62 C. L. J. 517. 

Question of law. — A decision on a point of law will not operate as res judicata 
only if the matter in issue in the two suits is not the same or if the parties are not 
litigating under the same title, that is, when the req'iirements of s. 1 1 have not all been 
satisfied. 138 Ind. Cas. 161* A. 1 . R. 1932 Nag. 90*15 N. L. J. 1. The rule that an 
erroneous decision on a question of Uw is not res judicata is subject to the important 
qualification that the decision on the question in the subsequent suit should not in 
any way affect the operation of the former decree or take away any rights acquired 
by the parties thereunder. Though the former decision may be deemed to have been 
based on a wrong view of law, the decision arrived at, /. e , the decree given can in no 
way be affected by giving a different finding in a subsequent suit on the same ques^ 
tion. 36 L. W. 664* 140 Ind. Cas. 326* 1932 M. W N. 1274 = 1. R. 1932 Mad. 854. 
Decision based on erroneous view of law does not operate as res judicata in subse- 
quent proceedings for different relief. A. I. R. 1930 Lah. 907* 12 Lah. 52= 129 Ind. 
Cas. 12. In other cases, it was held that an erroneous decision on a point of law 
operated as res judicata in the same manner as correct decisions on a question either 
of law or of fact. A. I. R. 1930 Pat. 585 = 9 Pat. 674= 128 Ind. Cas. 337 ; A 1 . R. 1930 
Bom. 135 = 53 B. 676=31 Bom. L. R. 778=122 Ind. Cas. 113 ; 56 C. 723*48 C. L J. 
327 = 33 C. W. N. 126 ; 32 C. W. N. 828*48 C. L. J. 184* A. I. R 1928 Cal. 717 = 
115 Ind. Cas. 588 ; 48 C. L. J. 590* A. I. R. 1929 Cal. 156 = 115 Ind. Cas. 2^:9 ; 49 A. 
543 = 25 A L. J. 564 = A. I. R. 1927 All. 297=100 Ind. Cas. 601 ; A. I. R. IC27 All. 
206 ; A. I. R. 1926 Bom. 481 = 28 Bom. L. R. 879. Erroneous decision arrived at 
through an error in procedure operates as res juiicata, A. I R. 1930 Rang. 291 = 128 
Ind. Cas. 838 A decision based on an erroneous conception of law cannot operate 
as res judicata, A. I. R. 1929 Rang. 55 = 6 Rang. 691 = 117 Ind. Cas. 52. A question 
of jurisdiction wrongly decided, operates as res judicata between parties if not ob- 
jected. A. 1 . R. 1926 Bom. 481 = 28 Bom. L. R. 829*98 Ind. Cas. 341. An erroneous 
decision on a point of law can operate as res judicata between parties. A. 1. R. 1926 
Pat. 288*94 Ind. Cas. 553 ; see also A. I. R. 1926 Nag. 476* 9N. L. J. 183=9 Ind. 
Cas. 963 ; A. I. R. 1924 Pat. 265 = 2 Pat. 771 =5 P. L. T. 7“74 Ind. Cas. 781 ; 79 
ind. Cas. 621 = A. I. R. 1924 Nag. 422 ; 61 Ind. Cas. 603 ; 54 Ind. Cas. 202*37 M. 

J* 554=26 M. L. T. 364 ; but see A. I. R. 1922 Lab. 329*29 W. R. 1922 = 72 Ind. 
Cas. 177 ; 31 Ind. Cas. 269 ; (1916) 1 M. W. N. 223*30 M. L. J. 379=33 Ind. Cas. 
9. Decision on a question of law in one proceeding does not bar later proceeding 
but the right which was the object matter of former proceeding and was established 
in favour of one party cannot be questioned in the subsequent proceeding. 40 M. 
989*31 M. L. J. 513=20 M. L. T. 59i*(i9i6) 2 M. W. N. 296 = 37 Ind. Cas. 741. 
Decision on a point of law does not operate as res judicata if the cause of action in 
a subsequent suit is different from that in the former suit. 87 Ind. Cas. 789* A. I. R. 

1925 All. 761. Decision on the ground of limitation only does not operate as res 

judicata, A. I. R. 1923 Lah. 150*73 Ind. Cas. 705. Decision on a mixed question 
of law and fact operates as A. I. R. 1926 Cal. 80=87 InH. Cas. 811; 

A. 1 . R. 1926 Lab. 251*92 Ind. Cas. 769. The question of the personal liability of 
the. mortgagor isinot a substantial question of law. A. 1 R. 1926 Nng. 245*91 Ind. 
Cas. 200. Decision on a particular question of law in prior suit dees not operate 
as res judicata in subsequent suit on the same question if at the time of subsequent 
suit the law has altered. A. 1 . R. 1925 Cal. 1193*30 C. W. N. 83 = 87 Ind. Cas. 767. 

Ooxnpetent Court. — Previous decrees passed without jurisdiction being invalid 
altogether cannot be pleaded as res judicata, A. 1 . R. 1930 AH. 681 *52 A. 568* 
150 Ind. Cas 801 ; A. I. R. 1929 Lah. 781*117 Ind. Cas. 83. Competency refers to 
jurisdiction of Court at the time. A. I. R. 1928 Lah. 928*30 P. L. R. 620*10 Lab, 
528*113 ind. Cas. 90 ; 108 Ind. Cas. 623 ; 107 Ind. Cas. 149 ; 28 Boro. L. R. 879* 

1926 Bom. 481*98 Ind. Cas. 341. The amount as well as the nature of the suit 
most be taken into consideration in deciding whether a subsequent suit is barred 
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under s. ii. A. I. R. 1926 Mad. 829=23 L. W. 653== 51 M. L. J. 630=95 Ind. Cas. 
968. Where a judgment has been delivered by a Court of incompetent jurisdiction 
that is to say, by a Court which had no jurisdiction to hear the case, the judgment 
cannot be pleaded as res judicata. A. I. R. 1926 All. 650=95 Ind. Cas. 406 ; A. I. R. 
1926 Cal. 603 = 91 Ind. Cas. 1026 ; A. I.R. 1925 Mad. 1270 = 49 M. L. J. 430 = 22 L.W. 
178 = 91 Ind. Cas. 497 ; 73 Ind. Cas. 874=5 Lab. L. J. 494— A. I. R. 1923 Lah. 141. 
Civil Court will not disturb a decree passed by competent Revenue Court of exclusive 
jurisdiction. A. I. R. 1923 All. 437= L. R. 5 A. 144 = 72 Ind. Cas. 276. Court trying 
former suit must have had jurisdiction to try later suit and not merely the issue. 29 
C. L. J. 237=51 Ind. Cas. 127. The finding in the previous suits between the same 
parties are not res judicata in a subsequent suit not tenable by the previous Court 
though the judgment is admissible in evidence. 31 P. W. R. 1916=32 Ind. Cas. 
504. The Court referred to in s. ii of the C. P. Code is the original Court subject 
to the proviso that, that Court’s judgment is not final until the time of appeal has 
elapsed or till the appeal has been decided. 48 P. R. 1916=34 Ind. Cas. 581. 
Decision of a Court without jurisdiction is void and cannot be res judicata. Consent 
of parlies cannot confer jurisdiction. 24 C. W. N, 633 = 31 C. L. J. 272=56 Ind. 
Cas. 532. The test of determining the operation of a decree as res judicata in a 
subsequent suit is whether the Court that passed the decree in the previous suit 
should try the subsequent one or not. 58 Ind. Cas. 576=2 U. P. L. R. (A) 59 ; 
see also A. I. R. 1921 Bom. 434 = 45 3.805 = 61 Ind. Cas. 276. Where the trial 
Court which tiled the previous suit was by reason of the pecuniary limits of its 
jurisdiction incompetent to try the subsequent suit and the judgment in the former 
suit was binding on the defendant only in a representative capacity there would be 
no question of res judicata, 52 Ind. Cas. 545 — 87 P. R. 1919 ; see also A. I. R. 1922 
Cal. 138 ; A. I. R. 1924 Oudh 147=10 O. L. J. 376 = 77 Ind. Cas. 340 ; A. I. R. 1924 
All. 819=22 A L. J. 745 = 83 Ind. Cas. 969. Pecuniary jurisdiction must be looked 
in, to determine competency. Competency to try one or the other of the issues is 
not enough. A. I. R. 1927 All. 297 = 49 A. 543 = 25 A. L. J. 564; see also 87 Ind. 
Cas. 705 = A. I. R. 1925 Mad. 1167. 

Tii'e to land is to be directly determined not merely according to the laws of the 
country where the land is situate, but by the Courts of that country. So an adjudi- 
cation by a Pondicherry Court with respect to law in British India is not res judicata, 
A. I. R. 1928 Mad. 327 = 54 M. L. J. 479—51 M. 720=29 L. W. 250=108 Ind. Cas. 
305. So also a Court in British India is not competent to try a suit in respect of 
property which is situate in the Native State, and the judgment of the Court of 
British India could not operate as res judicata in the Court of the Native State. 
r.o C. W. N. I2i3*(igi6) 2 M. W. N. 153 (P. C.)=36 Ind. Cas. 710. Decision of 
Small Cause Court as regards actual subject-matter is res judicata although not as 
regards question of title. A. 1. R. 1927 Mad. 96 = 98 Ind. Cas. 176 ; but see A. I. R. 
1924 Bom. 452=48 B. 541 = 26 Bom. L. R. 672=83 Ind. Cas. 45. If the latter suit 
was not of a small cause nature, a decree for money made in a previous suit instituted 
in the Small Cause Court, does not operate as res judicata nor does the decision of 
the H'«gh Court refusing to interfere with that decree in revision. 28 C. W. N. 
271 = 39 C. L. J 532 = 80 Ind. Cas. 210. Civil Court decree in a suit for profit can- 
not operate as res judicata and for the suit which is suit for profits only tenable by a 
Revenue Court under the Tenancy Act. A. I, R. 1927 All. 397 — 65 Ind. Cas. 530. The 
trial of an issue by a Court which had no jurisdiction to try the subsequent suit can 
never be regarded as operating as res judicata when the same issue arises in such 
subsequent suit. 40 C- W. N. 174 ; see also A. I. R. 1936 Cal. 629 ; 156 Ind. Cas. 
1031. Where property in two suits is identical, the mere fact that its value has 
arisen in the interval between the two suits and the subsequent suit is, therefore, 
beyond the jurisdiction of the former Court, cannot affect the question, of res judicata, 
A. I. R. 1936 Lah. 998 ; see also A. I. R. 1936 Mad. 95i=”7i M. L. J. 619—44 
L. W. 530=1936 M. W. N. 1086. 

There is no question of tes judicata where the judgment has been delivered by a Court 
not competent to deliver it affecting the subject-matter of the suit A. I. R. 1935 Rag. 
517* There is a distinction between the inherent want of jurisdiction in a Court 
and want of jurisdiction on grounds which have to be determined by the Court 
itself. The first makes the decree a nullity which can be ignored and need 
not be set aside. The second does not make the decree a nullity but only 
voidable ; such a decree can be set aside by adopting the proper pro- 
cedure, but cannot be collaterally impeached. A. 1. R. 1935 Mad. 835—69 M. L. 
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J. 196:342 L. W. 446-1935 M. W. N. 677=157 Ind. Cas. 917. Where the previous 
suit relates to only a portion of the property which is the subject-matter in the 
subsequent suit, if the other conditions under s. ii are satisfied, the finding 
in the previous suit that property therein is ancestral will be res judicata as re- 
gards that portion of the properly which is the subject-matter in the subsequent 
suit. A. I. R. 1936 Lah. 391. Judgment of Court which had no jurisdiction to try 
latter suit is not ns judicata, A. 1. R. 1934 Pat. 270 ; see also A. 1. R. 1934 Cal. 192. 
As regards question of title decision of Small Cause Court cannot act as ns judi- 
cata. A. 1. R. 1934 Lah 324. 

D^ision of Revenue Court.— The decision of a Revenue Court in matt ers 
in which it has exclusive jurisdiction is res judicata in a subsequent suit in Civil 
Court. A. I. R. 1929 Lah. 589=11 Lah. L. J. 248=30 P. L. R. 427=121 Ind. Cas. 
507 ; see also A. I. R. 1927 All. 613 = 102 Ind. Cas. 887 ; A. I. R. 1927 All. 717*25 
A. L. J. 387 = 49 A. 606= 1 01 Ind. Cas. 501. So the decision of the Revenue Court, 
in a matter with the exclusive cognizance of that Court is binding on the Civil 
Courts. A. I. R. 1927 All 189=99 Ind. Cas. 299 ; see also A. I. R. 1924 All. 10= 2 c 
A, L. J. 330=72 Ind. Cas. 15. Decision of a Revenue Court on the status 
of tenant cannot be re-opened in a subsequent Civil suit. A. 1. R. 1923 Cal. 433 
= 5oC. 79=71 Ind. Cas. 307; see also A. I. R. 1922 All. 336=43 A. 724 
= 20 A. L. J. 606=77 Ind. Cas. 139; 42 A. 191 = 18 A. L. J. 1030=58 Ind. 
Cas. 772. Decision passed by Revenue Couit on question whether a land 
is an estate or not, will not be res judicata in a suit in a Civil Court for a 
declaration that the lands do not form an estate. 14 L. W. 251=69 Ind. Cas. 
938. The decision in a question of proprietory title by Revenue Court under ss. 199 
and 201 of the Agra Tenancy Act operates as res judicata in subsequent Civil suit. 
A. I. R. 1922 All. 95 = 20 A. L. J. 340 = 66 Ind. Cas 915. Where a Revenue Court 
decides a suit brought before it, holding that it has jurisdiction and the parties 
accept the decree and it becomes final, one of them afterguards cannot ask 
a Civil Court to set aside the decree of the Revenue Court. 52 Ind. Cas. 
98=52 Ind. Cas. 98 ; see also A. I. R. 1928 All. 343=118 Ind. Cas. 171 ; A. I. 
R. 1929 Oudh 362 = 4 Luck. 220=115 Ind. Cas. 837. Where plaintiff was 
recorded as owner of certain shares and defendants thereupon sued for correction 
of Record under s. 106, B. T, Act, plaintiff’s suit for declaration of title and recovery 
of possession is not barred. A. I. R. 1927 Cal. 216=54 C. 114 = 44 C. L. J. 467=103 
Ind. Cas. 293. Whereon an application under s. 105, B. T. Act, the Revenue 
officer had jurisdiction to decide whether or not the applicants were joint landlords, 
and he did decide the question and his decision on this point was not questioned 
by appeal : Held that the applicants cannot challenge it subsequently by separate 
suit. A. I. R. 1926 Cal. 1180=30 C. W. N. 974=97 Ind. Cas. 702. 

Dispute settled definitely by Revenue Court in partition proceedings, silting as 
a Civil Court cannot be re-opened in a Civil Court. A. I. R. 1926 Oudh 72=12 
O. L. J. 638=2 O. W. N. 539=89 Ind. Cas. 221. Revenue Court’s decision in 
redemption proceedings bars Civil suit for redemption later on. A. 1. R. 1924 Oudh. 
245 =ioO. L. J. 606=80 Ind. Cas. 698. Dispute between rival claimants once 
decided by Revenue Court cannot be re-opened in Civil Court. 78 Ind. Cas. 1008= 
A. I. R. 1924 All. 609; see also 77 Ind. Cas. 638=A. 1. R. 1923 All. 527. But a 
Rent Court passing a decision on a question of tenancy in a previous suit for rent 
is not res }udicata in a subsequent suit in the Civil Couns for a declaration of title. 
A. 1. R. 1924 All 163 = 21 A. L. J. 476=L. R. 4 A. 428. Question decided by 
Settlement Court in previous suit is res judicata. A I. K. 1921 P. C. 131=230, C. 
291 = 18 A L. J. 1057 = 39 M. L. J. 115 = 28 M. L. T. 334=7 O. L. J. 439=25 C. W. 
N. 170 (P. C.)=57 Ind. Cas. 397. The decision by a Revenue Court on a question 
of title is no bar to the same question being litigated in a Civil Court. 45 P. R. 
1918=77 P. W. R. 1918=84 P. L. R. 1918=46 Ind. Cas. 13. A decree by a Settle- 
ment Court passed with jurisdiction, and, in accordance with the directions contained 
in the Settlement circulars of the time, declaring the nature of a grant made by 
iht Crown \s not ultra vires and operates as res judicata in a subsequent Civil 
suit between the parties. A. 1. R. 1936 Oudh 225= 1936 O. W. N. 100= 161 Ind. 
Cas. 158. 

Decision of a probate Court. — Decision of a probate Court as to the 
genuJoeness of a Will is binding on Courts exercising other than testimentary 
jurisdiction in the country. A. 1 . R. 1916 P. C. 78=43 C. 694=43 LA. 91 = 14 A. 
U 466=20 C.W. N. 738-18 Bom. L. R. 397*23 C. L. J. 621 = (1916) 1 M. W. 
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N. 419*20 M. L. T. i=«3i M. L. J. 77=3^ Ind. Cas. 914 ; see also A. I. R. 1930 
Oudh 29 ; A. I. R. 1936 Pesh. 39. In probate proceeaings an adjudication as 10 
distribution of estate is not binding on parlies in subsequent liiigaiion. A. I. R. 
1923 Rang. 9*11 L. B. 331 = 68 Ind. Cas. 671. When a question of relationship of 
parties had been decided in a previous probate proceeding a subsequent suit 
between the same parties involving the same question is barred. A. I. R. 1930 P. C. 
22= (1930) A. L. J. 750 = 51 C. L. J. 142 = 34 C. W. N. 201 = 58 M. L. J. 171 = 32 
Bom. L. R. 505 = 57 Ind. Cas. 24 ; see also 31 C. W. N. 898 ; A. I. R. 1936 Rang. 
401. Decision in letters of Administration case does not operate as res judicata in a 
suit for possession. 49 P. R. 1918 = 43 1. C. 723. 

Adminietration Suit. — Directions given in an Administration suit, bind all 
parties, determine the construction to which the Will gives effect and is final and 
conclusive. A. I. R. 1922 P. C. 253 = 20 A. L. J 625 = 43 M. L. J. 116=24 Bom. 
L. R- 937= 16 L. W. 963 = 49 I. A. 100 = 49 C. 459=27 C. W. N. 174=36 C. L. J. 
57 (P. C ) = 67 Ind. Cas. 561. Where in an administration suit, a declaratory 
decree is passed, another suit praying that the shares declared by the pievious 
decree be distributed is not barred by res judicata, 64 Ind. Cas. 813= 1 1 1-. B. R. 
60. Where in an administration suit it is found that the plaintiff's claim against 
the administrator fora share in the estate is excluded by limitation the determination 
of that case is res judicata as regards an application by the same plaint iff for a 
revocation of the grant of administration. 12 Bur. L. T. 114 = 9 L. B. R. 273 = 
51 Ind. Cas. 355. 

Land Acquisition proceedings. — Decision as to liile and apportionment of 
compensation l)eiween rival claimants operates as res judicata in subsequent suit 
between parties i.oi by leason of s. ii but by general principle of res judicata, A. 
I. R. 1922 P. C. 80=45 320 = 43 M L. J. 78 = 24 Bom. L. K. 963=16 L. W. I = 
(1922) M. W. N. 359=20 A. L. J. 684=35 C L. J. 545 = 3o M. L. T. 154 = 26 C. W. 
N. 713 = 49 1. A. 129 (P. C.) = 67 Jnd. Cas. 40S. A prior decision in land acquisition 
case, though between the same parties and in respect of adjacent land, is not res 
judicata it land is acquired under different rotificaiion. A. I. R. 1928 Lah. 263=172 
Ind. Cas. 797. The doctrine of constiu:tive res jumcata cannot apply to any person 
who is not a party to the land acquisition proceedings just as it could not apply to a 
person who is not a party to a civil suit. The Land Acquisition Act cannot go 
further than the Civil Procedure Code. A. I. R. 1936 Pesh, 29=160 Ind. 
Cas 1010. 

Parties and their representatives. — The whole policy of the Code is that 
if the proceeding originally instituted is right and proper any decision obtained 
therein is binding on all persons on whom the interest or right may devolve pending 
the disposal of the proceedings. A. I. R. 1928 Mad. 246=1927 M. W. N. 743=108 
Ind Cas. 401. A party is privy to decree and is bound by it irrespective of notice. 
53 Ind. Cas. 143. But a judgment not inter partes does not operate as res judicata 
in subsequent suit. A. 1. K. 1921 Mad. 246=41 M. L. J. 223 = 44 M. 778=67 Ind, 
Cas. 971. Where the very question raised in the suit was raised in a previous suit 
to which the predecessors-in-intcrest were parties, and a decision was given therein 
that decision will operate as res judicata. 44 M. L. J. 443 = A. I. R. 1923 Mad. 
519=72. Ind. Cas. 582. Persons, who were parlies to a suit, but omitted in formal 
order by oversight are barred from suing again. A. 1. R. 1930 P. C. 22=58 M. L. J. 
171 = 51 C.L. J. 142 = 34 C W. N. 201 = 32 Bom. L. R. 505=121 Ind. Cas. 200 (P, C.). 
If a deceased person’s estate is represented sufficiently for an effective decree to be 
made against it, that decree will bind all the deceased’s legal representatives in their 
capacity as such, whether they are on the record of the proceedings or not. A. !. R. 
1928 Mad. 1199=117 Ind. Cas. 138. A suit which is dismissed on the ground that 
plaintiff has no right to continue the suit cannot operate as res judicata in favour of 
the sons of the plaintiff A. I. R. 1929 All. 9io-(i929) A. L. J. 1100= 121 Ind. Cas. 
102. Decision as to predecessor’s title arrived at after the title had vested in the 
successor does not bind the successor. A. I. R. 1928 Mad. 635=110 Ind. Cas, 548. 
Where former suit was contested as daughter of her mother subsequent suit as 
sister of her brother is not barred by res judicata, A. I. R 1934 Bom. 36. A decree 
between lessee and third person does not operate as res judicata in a subsequent 
suit by a lessor against that person. 155 Ind. Cas. 1087=1935 O, W. N. 674= A. 
I. R. 1935 Oudh 394. A decree-holder is a representative of the judgment-debtor 
so a decree against the judgment-debtor binds the future decree-holder and execu- 
tion purchasen 1935 A. L. J. 1001 = A. I. R. 1935 All. 888 = 1935 A. W. R. 959* To 
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operate as res judicata^ identity of parties is necessary. 1936 R. D. 345. Executors 
of a deceased person are not representatives of his heirs. A. I. R. 1936 Cal. 585. 
The decision in a previous suit in which the plaintiffs of the subsequent 
suit were merely proforma defendants and in which no issues were decided 
between them and the plaintiff of that suit or between them and other defendants 
of that suit does net operate as res judicata in the subsequent suit. 40 C. W. N. 
1208=64 C. L. J. 3 ; see also 40 C. W. N. 1205=165 Ind. Cas. 662. Where 
in a suit against mortgagor relating to mortgaged property, mortgagee is not 
impleaded, the mortgagee is not bound by the decision. A. I. R. 1931 Pat. 64 = 
II P. L. T. 900=10 Pat. 234=130 Ind. Cas. 257 ; 91 Ind. Cas. ioi5 = A. I. R. 1926 
Oudh 6 ; see also A. I. R. 1935 Mad. 414 = 41 L. W. 600. Findings in a mortgage 
suit may be said to be binding on the auction-purchaser purchasing property in 
execution of the mortgage-decree though he is not a party to the mortgage suit as 
he in a sense represents the mortgagor and the mortgagee and so claims under the 
judgment-debtor. 119 Ind. Cas. 222 = A. I. R. 1929 Rang. 183. 

If in a litigation a decision, fair and square, is obtained against the adoptive 
mother, to the effect that she possessed no authority to adopt, that decision must 
.be considered to be binding upon the adopted son by virtue of Expl. 6, s. ii. A. I. 
R. 1928 Oudh 155=1 Luck. 733 = icS Ind. Cas. 817. Plaintid' sued the first 
defendant and purchasers through him for setting aside a sale in favour of first 
defendant. The sale-deed was held valid as between first defendant and plaintiff 
and the suit was dismissed. In appeal plaintiff joined the subsequent purchasers 
as respondents but not th<* defendant No. 1. It was held that the finding as to 
validity of sale-deed was tes judicata as between plaintiff and defendant No. i and 
also as against the subsequent purcharsers A. 1 . R. 1927 P. C. 252 = 32 C. W. N. 
281 =30 Bom. L. R. 220=26 A. L J. 371 = 54 M. L J. 88 (P. C.)= 107 Ind. Cas. 237. 
The judgment against a creditor who sought to attach the property cannot operate 
as res judicata as against the judgment-debtor in a suit brought by him against the 
claimant. A. I. R. 1928 C. 130=55 C. 448 = 32 C. W. N. 248=105 Ind. Cas. 647. 
Where a mortgagor dies and his property devolves upon an insolvent over whose 
estate a receiver has been appointed, a decree for foreclosure in favour of the 
mortgagee in a suit to which the receiver has not been made a party, is not res 
judicata against him, even though he has been heard on petitions and objections 
against the decree. 31 C. W. N. 74t=A I. R. 1927 P. C. 108=52 M. L. J. 734 = 54 C. 
595=54 A. 190=29 Bom L R. 882 = 45 C. L. J. 544 = 25 A. L J. 621. A previous 
decision in a suit by the lessee against a third person cannot operate as res judicata 
in a subsequent suit by the lessor against the same person. A. 1 . R. 1927 Bom. 270 
= 29 Bom. L. R. 274 = 101 Ind. Cas. 340. Where some new parties are added to a 
subsequent suit in addition to all the parties 10 the prior suit, the decision in the 
previous suit is not ;W/Vrt/a. A. I. R. 1927 Lah. 259=100 Ind. Cas. 849. An 
execution purchaser is the representative of the judgmetu-debior so as to bring him 
within the rule of estoppel and the principle of res judicata, A. I. R. 1926 Pat. 478 
S1926 Pat. 249=97 Ind. Cas. 205. 

A suit brought by widow in possession of the whole estate holding as widow’s 
estate to challenge an alleged adoption is a representative suit and all persons having 
a common interest (namely the reversioners in the case) must be deemed to have 
been represented through her under s. ii, Expl. VI. A. I. R. 1925 All. 79=46 A. 
637 = 22 A. L J. 690 = 87 Ind. Cas 938; see also 73 Ind. Cas. 284=18 L. W. 491. 
Dismissal of suit by certain reversioners for setting aside alienation by sonless 
proprietor bars another suit for the same purpose by other reversioners who had been 
co-defendants in previous suit. A I R. 1925 Lah. 89=5 Lah. 421 = 84 Ind. Cas. 477. 
A decision in a suit by a widow or a limited owner, in respect of and for the protec- 
tion of her own righs in certain property, bars a subsequent suit by reversioners in 
respect of that property even though such a suit may not be of a representative 
character. A. I. R. 1936 All. 422 ; see also A. I. R. 1924 P. C. 247 ; 42 I. A. 125. 
A lessee who claims under a title previously created by a lessor is not bound by 
subsequent finding between the lessor and third parties. A. I. R. 1924 Mad. 576= 
19 L. W. 3^=34 M. L. T. i6o=(i 924) M. W. N. 378 = 83 Ind. Cas. 965, Decision 
against insolvent after insolvency is no bar as against Official Assignee who is not 
made a party. A. 1 . R. 1924 Mad. 689=20 L. W. 63*(i924) M. W. N. 491 = 47 
M. 633 = 83 Ind. Cas. 960. In a proceeding by or against the benamidar the person 
beneficially entitled is fully affected by the rule of res judicata, A. I. R. 1924 Lah. 
702= 7S Ind. Cas. 1048. A decree passed against the widow as representing the 
estate ia previous suit operates as res Judicata against the reversioners in a subse- 
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quent suit. A. I. R. 1922 M. 233-43 M. L. J. 95“3> M. L. T. 129=70 Ind. Cas. 
387. But widovir's suit for recovery of possession of property in her own right on 
being dispossessed does not bar subsequent suit by reversioner. A. I. R. 1923 Cal. 
204—35 C. L. J. 348 = 68 Ind Cas. 322. A decision against one reversioner does not 
operate as against another. 19A. L.J. 514 = 43 A. 558 = 63 Ind. Cas. 

524. A lessor as surh is not a person claiming under lessee within the meaning of 
s. II. A. I. R. 1921 Mad. 306=44 M. 514=41 M. L. J. 288 = 63 Ind. Cas. 205. 
Permanent lessee nr mortgagee is not bound by adjudication against owner after 
creation of mortgage or lease unless party to suit. 28 C. L. J. 223 = 22 C. W. N. 
721 — 47 Ind. Cas. 315 ; 24 C. W. N. 746 (P. C.). A decision in a suit by or against 
a benawidar is res judicata against the real owner. 46 C. 566—28 C. W. N. 521 — 36 
M. L. J.68 (P. C.). 

Personal decree in mortgage suit.— No doubt a mortgagee is entitled in 
his original suit on a mortgage to aslc for a personal decree against the mortgagor, but 
where a claim for a personal decree is made but is rejected upon its merits, the 
decision whether right or viTong operates as res judicata and is binding on the 
parties to the suit, when, it being open to the party aggrieved to object to or appeal 
against the portion of the decree refusing a personal decree against the mortgagor, 
it does not do so. A. I. R 1937 All. 54= 1936 A. L. J. 1228 ; see also A. I. R. 1 937 
Lab. 6. 

Minor — Where it was not shown that a guardian ad litem acted in fraud of the 
minoi’s interest or that his or her interest was adverse to the minor, the minor is 
bound by the decree in the prior suit. 51 Ind. Cas. 724 = 25 M. L. T. I54 = 9 L. W. 
479; see also 41 Ind. Cas. 479= 13 P. R. 1918 *, A. 1. R. 1925 Oudh 633=87 Ind. 
Cas. 238 ; 53 Ind Cas. 412 ; A. I. R. 1927 Oudh 354 = 40. VV. N. 748=105 Ind. 
Cas 59. Where there ^^as no proper appointment of a guardian ad litem^^n^ 
therefore, the minor was not properly represented in the former suit, the decree 
passed in the suit does not operate as res judicata, A. I. R. 1928 All. 447 — 26 A. 
L- j 777= 1 14 Ind. Cas. 743. When one of the defendants in the previous suit 
was a minor, and Ivs guardian ad litem was grossly negligent in that she did not 
produce the document supporting the minor’s title to the property in dispute, which 
It was jjlainly her duty to do, the decree in the prior suit would be of no effect and 
would not operate as so as to bar a subsequent suit by the minor to 

enforce his just rights, 40 L. W. 823 = 67 M. L. J. 927. 

Bes judicata between Co- defendants .—A’rr judicata as between parties 
arrayed on same side does not arise in the absence of active controversy between 
them and oI the necessity for adjudication between them for granting relief 10 
plaintiff. 80 Ind. Cas. 389= 20 N. L. R. 197 ; 79 Ind. Cas. 22 = A. 1. R. I9?4 Nag. 
168. A judgment can operate as res judicata betw'een co-defendants whose interests 
are onflicting. 57 Incl. Cas. 594 ; 62 Ind. Cas. 665 = A. I. R. 1921 Lah. 47 = 2 Lah. 
88 = 3 Lah. L. J. 223 = 72 P. L. R. 1921 ; 49 Ind. Cas. 369=8 L. W. 473 ; 35 C. L. J. 
173 = 64 Ind. Cas. 603 ; 67 Ind. Cas. 881 = 3 Lah. L. J. 295 -, 7o Ind. Cas. 769=31 
M, L. T, 370 ; 77 Ind. Cas. 862. W’hcre there is no conflict between co-defendants 
and the point is not necessary for disposal of plaintifl’s suit, the decision on the point 
is not tes judicata between co-defendants. A. I R. 1924 Mad. 711 = 34 M. L. T. 147 
— 47 M. L. J. 20=78 Ind. Cas. 1055 ; see also A. 1. R. 1924 Nag. 142 = 78 Ind. Cas. 
987 ; A. I. R. IC24 Mad. 604 = 46 M. L. J. 298 = 34 M. L. T. 301=78 Ind. Cas. 921 
73 Ind. Cas. 912 = 47 B. 534 = 25 Bom, L. R. 268 = A I R. 1923 B. 203 ; A. 1. R. 
1922 A. 19 = 44 A. 334=20 A. L, J. 193 = 67 Ind. Cas. 523 ; 50 Ind. Cas. 802 ; 
41 Ind. Cas. 468-2 P. L. W. 108 ; A. 1. R. 1931 H. C. 1 14 = 35 C. W. N. 661 P. C. ; 
88 Ind. Cas. 130= A. I. R. 1925 All. 546 = 47 A 778= 23 A. L. J. 45^ ; 5* C. 997 = 84 
Ind. Cas 846 ; 46 A. 220=22 A. L. J. 91 = 79 Ind. Cas 803; 40 B. 210=17 Bom. 
L. R. 1106-33 Ind. Cas 423 ; 21 C. W. N. 693-34 Ind. Cas. 929 ; A. I. R. 1926 
Pat. 578. Decision between co-defendanis colliisively or fraudulently obtained is not 
res judicata. A. I. R. 1930 Cal. 787 = 34 C. W, N. 1129=53 C. L. J. 91 = 130 Ind. Cas. 
369* If a plaintiff cannot get at bis right without trying and deciding a case between 
co-defendants, the Court will try and decide that case, and the co defendants will 
be bound. But if the relief given to the plaintiff does not require or involve a 
decision of any case between co-defendants, the co-defendants will not be bound as 
between each other by any proceeding which may be necessary only to the decree 
the plaintiff obtains Three conditions are necessary for the .applicability of the rule 
of res judicata between co- defendants : (i) there must be a conflict of interest 
between the defendants concerned, (2) it roust be necessary to decide this conflict 
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in order to give the plaintiff the relief he claims^ and (3) the question between the 
defendants must have been finally decided. Per Lord Russel of Killowen in 59 I. A. 
247*10 Rang. 322 = 36 C. W. N. 726=34 Bom, L. R. 1040=1932 A. L. J. 735*63 

M. L. J. 64- A. I. R. 1932 P. C. i6i = A. L. R. 1932 P. C. 260 (P. C.) ; A. I. R. 1933 
Lah. 274*34 P- L. R. 313= M Lah. 31 ; A. I. R. 1933 Pat. 146 ; see also 59 C. 636- 
35 C. W. N. 1203 = A. I. R. 1932 Cal. 271 ; 1932 A. L. J. io63=A. I R. 1932 A. 5*o; 
A. I. R. 1933 All. 206 ; A. I. R. 1933 Lah. 325 •, A. I. R. 1933 Rang. 255. There is no 
principle or authority which justifies the contention that the doctrine of res judtcata 
cannot apply as between co-defendants to a previous suit, if no relief had been 
granted to the plaintiff in that suit. The adjudiraiion would not any less be an ad- 
judication because its consequence was the dismissal of the suit than it would have 
been if its tenor had been the other way. 10 Rang. 322= 55 C. L. J, 403=36 C. W. 

N. 726=33 P. L. R. 519**37 Ind. Cas. 328=34 Bom. L. R. 1040-59 1 . A. 247* A. 
1 . R. 1932 P. C 161. 

Where in a suit there were two sets of defendants one set being merely impleaded 
pro forma and no question fell to be determined between the two sets of defendants, 
no matter raised in a subsequent suit between the descendants can be res judicata 
A. I. R. 1928 Pat. 603=7 Pat. 566=109 Ind. Cas. 287. An issue raised by a 
defendant which i<s not strictly appropriate to the pleadings in the plaint cannot he 
held to have been a matter substantially in issue so as to operate as res judicata 
between that defendant and another defendant who elected to rtmain ex parte after 
perusal ofthe plaint alone. A. I. R. 1928 Mad. 63C = (i928) M. W. N. 321 = 110 
Ind Cas. 596. The principle of constructive res judicata is not applicable between 
co-defendarts jointly defending plaintiffs case. A. I R. 1926 Cal. 568 = 44 

C. L. J. 399 * 39 C \V. N. 415 = 94 Ind. Cas. 235. Where a suit is dismissed, 
findings in judgment as between co-defendants not embodied r.or implied in decree 
res judtcata wox appealable. A. I. R. 1924 Mad. 858 = 47 .M. L. J. 612 = 
(1924) M. W. N. 867 = 22 L VV. 384*85 Ind. Cas. 868. 

In a partition suit all the parties who are interested in the property to be partioned 
occupy much the position whether they are plaintiffs or defendants and a party 
claiming or resisting partition whether he is plaintiff or defendant is bound by 
the decision of the Court. A. I. R, 1923 Bom. 203 = 25 Bom. L. R. 268 = 47 B. 534 
= 73 Ind. Cas. 912 ; see also A. I. R 1931 All. 29 = ^1930) A. L. -J. 1281 = 130 Ind. 
Cas 382 ; 22 O. C. 300 = 6 O. L. J. 5 ^ 9*54 l*^d. Ctis. 325. But decision would not 
operate as res judicata where the quesion was not expressly decided in the pre- 
vious suit. 20 C. W. N. 1177 = 39 Ind Cas. 259 ; see also 43 Ind. Cas. 860 = 33 M. 
L. ]. 740. Decision of an issue incidentally raised in a previous suit cannot be 
treated as res judicata when the question is directly and substantially in issue be- 
tween co-defendants in a subsequent suit. 96 Ind. Cas. 625. If there is a conflict 
of interests amongst the co-defendants and the judgment, defines their real rights 
and obligations z/i/er Je, the decision is w between them. A. I. R. 1926 
Sind 282 = 96 Ind. Cas. 406 ; see also A. 1 . R. 1927 Nag. 369=103 Ind. Cas. 701 ; 
A. I. R. 1928 Oudh 155=1 Luck C. 733*108 Ind. Cas. 817 ; A. I. R. 1926 Oudh 
281 = 29 O. C. 336=13 O. L. J. 303 = 3 O. W. N. 304= I Luck. 367 = 98 Ind. Cas. 542. 

The general rule is (hat necessary issues should not be determined after the 
plaintiff's suit has been dismissed. A. I. R. 1927 Rang. 156=6 Bur. L. J. 
52=101 Ind. Cas. 637. Notwithstanding the dismissal of the plaintiffs suit, the 
decision can be held to operate as judicata as between co-defen ianis if it was 
final an J necessary to decide on the conflict between co*defendints. A. I. R. 1926 
Cal. 568=44 C. L. J. 399*30 C, W. N. 415 = 94 Ind. Cas. 235. If the decision was 
not necessary to give relief to the plaintiff in former suit, it would not operate as 
res judicata A. I. R. 1926 Rang. 71 = 4 Bur. L, J. 250 = 93 Ind. Cas. 197. 

In order to see whether the rights of part t ion between co-defendants amongst 
themselves have not been determir4ed the nature of the partition suit should be 
considered. A L R. 1926 Sind 282 — 96 Ind. Cas. 406, Where in prior suit for 
partition certain parties were arrangyed as co-defendants and that suit did not 
decide any question of partition amongst them ititer se, that decision does not 
operate as res judicata, A. I. R. 1926 Cal. 568 = 44 C. L. J. 399*30 C. W. N. 415 
isQ4lnd. Cas. 235. “If a plaintiff cannot get at his right without trying and de- 
ciding a case between the co-defendants ; the Court will try and decide the case 
and the co-defendants will be bound by the decision But if the relief given to 
the plaintiff docs not require or involve a decision of any case between the co-defen- 
dants, the co-defendants will not be bound as between each other by any proceed- 
ing which may be necessary only to the decree, the plaintiff obtains.*’ CoUingham 
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V. Earl of Shrewsbury^ 3 Have, 627*" IS L. J. Ch. 441 ; A. I. R. 1932 P, C. i6i*»i37 
Ind. Cas. 329«S9 A. 247*10 Rang. 322 (P.C.) “In such a case” said Sir George 
Lowndey ‘'therefore three conditions are requisite : (i) there must be a conflict of 
interest between the defendants concerned ; (2) it must be necessary to decide 
this conflict in order to give the plaintiff the relief he claims ; and (3) the ques- 
tion between the defendants must have been finally decided.** 53 A. 103 = A. 1. R. 
1931 P. C. 114*132 Ind. Cas. 598«58I. A. m8; see also 164 Ind. Cas. 468 sA. 

I. R. 1936 Rang. 308 •, 14 Pat. 611 = 16 Pat. L. T. 5^9"* 152 Ind. Cas. 4^5*42 L. W. 
279*37 P. L. R. 624*37 Bom. L. R. 794=“ 1935 A. L J. 1 147 = 1935 M. W. N. 841* 
39 C. W. N. ii24*A. I. R. 1935 P. C. 139 ; 37 P- L. R. 274 = A. I. R. 1935 Lah. 544 ; 
A. I. R. 193$ Mad. 649 ; A. I. R. 1936 Lah. 605*37 P. L. R. 89. A. I. R. 1934 
Lah. 688 ; A. I. R. 1934 Oudh. 437*11 A. W. N. 1180; 36 Bom. L. R. 694SA. I. 
R. 1934 Bom 329 ; 58 B. 544*A. 1. R. 1934 Bom. 313*36 Bom. L. R. 612 •, 4 O. 
L. W. 823 ; 67 M. L. J. 927 ; 1932 A. L. J. 605* A. I. R. 1932 All. 643 ; A. 

1. R. 1933 Oudh. 415^10 O. W. N. 988 ; 1936 O. W. N. 982. But in order that 
a decision may operate as res judicata between co-defendants, it is not ne- 
cessary that there should first be a decision of the conflict between the co-defen- 
dants inter se before deciding the plea of the plaintiff. Although the plea by the 
main contesting defendant and that of the plaintiff is identical, if there is really 
a conflict between the co-defendants and there is a decision of the conflict, the 
decision would operate as between the co-defendants. A. I. R. 1935 

Lah. 102= 157 Ind. Cas. 771* Finding recorded against a co-defendant is not res 
judicata as against non-appearing defendant. A. I. R. 1935 All. 678. Where par- 
ties in present suit were arranged as respondents in previous suit in which same issue 
was finally decided, present suit is barred by res judicata. A. I. R. 1934 Pat. 270. 

Besjudicata between oo-plaintiffs.— The conditions which are necessary 
to give rise to the plea of res judicata between co-defendants are also necessary to 
bar a suit by res Judicata between the cc-pla in tiffs, ii B. 216 ; 21 M. 8 ; 36 B. 
207 ; 8 A. L. J. 807 ; 38 Ind. Cas. 213 ; A. I. R. I933 Lah. 569 ; 57 B. 488*145 
Ind. Cas. 262*35 Bom. L. R. 4i8 = A. I. R. 1933 B. 287 ; 90 Ind. Cas. I24*A. I. R. 
1925 Mad. 645. Where there is no conflict of interest between co-plaintiffs, the 
decision cannot be held binding as res judicata on \\it\r successors. A. I. R. 1921 
Pat. 218*70 Ind. Cas. 232. The decree passed in a partition suit in which for 
giving relief to plaintiff, if a question has to be decided as between the different 
parties, whether as plaintiff or defendant, must be binding on all. A. I. R. 1930 All. 
287*1979 A. L. J. 883*118 Ind. Cas, 175. 

Litigating under same title — The word litigating under the same title 
means that the demand should have been of the same quality in the second suit as in 
the first. 33 C. W. N. 876= 57 C. 258* 124 Ind. Cas. 161. When personnel of plaintiff 
in two suits are different the principle of res judicata is not applicable. A. I. R. 1931 
Lah. 161 ; 117 Ind. Cas. 167* A. I. R. 1929 Pat. i73- .The term ‘title* refers to the 
capacity or interest of a party, personal representative or a combination of the two. 
li has nothing to do with the particular cause of action on which he sues or is sued. 
A. 1. R. 1929 All. 400= 116 Ind. Cas. 738 Where relief claimed by plaintiffs in the 
previous suit was based on a right inherited by them from their father, but the title 
upon which the plaintiffs insiiiudcd the second suit was a reversionary heirs of the 
last full owner : Held the principle of res judicata cannot apply. 89 Ind. Cas. 
207* A. 1. R. 1925 Cal. 1195*29 C. W. N. 861. Different capacities ol the persons 
suing in the two suits renders section inapplicable though cause of action is the same. 
A. I. R. 1924 All. 355*46 A, 230*78 Ind. Cas. 4o2 ; 130 Ind. Cas. 13*1930 A. L. J. 
254-A I. R. 1931 All. 21. Previous suit in private capacity, does not bar a second 
suit by the same person in representative capacity under s. 92. A. 1. R. 1922 Mad. 
43=16 L. W. 122*31 M. L. T. 125*43 M. L. J. 418*69 Ind. Cas. 15 ; 69 Ind. Cas. 
528* A. I. R. 1924 Lah. 275 ; see also 24 C. W. N. 690*47 C. 866*58 Ind. Cas. 
"^05 ; 31 C. L. J. 163-55 Ind. Cas. 767. 

Suit as reversioner does not bar a suit as owner, the two titles being quite differ- 
ent. A. I. R. 1930 Lah. 384*120 Ind. Cas. 532- Where prior suit is contested in 
private capacity and subsequent suit in public capacity, decision is not res judicata, 
A. I. R. 1926 Oudh 528*3 O. W. N. 645 = 1 Luck. 489*1.3 O- L. J. 696*97 Ind. 
Cas. 853. Suit for redemption as donee ol mortgagor if dismissed does not bar a 
subsequent suit for redemption by the same plaintiff as heir of mortgagor. A. I. R. 
1927 Bom. 87*28 Bom. L. R. 1507*99 Ind. Cas. 8if Where the plea is one of 
juitertiU decision thereon is not res judicata since it is generally raised merely as 

C. P. Code.— 7 
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defence. A. I. R. 1927 Mad. 844 = 50 M. 877** 26 L. W. ii5«53 M. L. W. 864SI04 
Ind. Cas. 468. The decree in favour of a reversioner in a former suit operates as 
in the subsequent suit brought by other reversioners against the same 
defendants if they have a right in common arising out of the same cause of action. 
A. I. R. 1928 Lah. 371 = 110 Ind. Cas. 725. Where a Muhammadan widow was 
in possession of her husband’s estate in lieu of dower and a suit was brought by the 
nephew for possession of his share and was decreed on payment of a certain sum 
within certain time and on his failure to pay anything, he was kept out of possession, 
a subsequent suit by the daughter of the deceased nephew claiming her share of the 
property is not barred by res judicata, A. I. R. 1927 All. 39=48 A. 803 = 24 A. L. J. 
910=98 Ind. Cas. 928. 

Former suit brought to establish personal right and dismissed is not a bar to 
subsequent suit on behalf of guild. 18 A. L J. 150=76 Ind. Cas. 673. Former 
suit on the basis of gift does not bar a second suit on the basis of heirship. 43 Ind. 
Cas. 395. Where a person is not litigating under the same title in both the cases, 
judgment in the prior suit does not bind him in the subsequent suit as res judicata, 
37 Ind. Cas. 881 ; see also 151 P. W, R. 1915 = 68 W R. 1915 = 3^ Ind. Cas. 159 ; A. 
1. R. 1923 Lah. 16=84 Ind. Cas. 257 ; A. I. R. 1924 Pat 624=2 Pat. L. R. 125 
= 6P. L. R. 303=83 Ir.d. Cas. 951; 71 Ind. Cas. 8o8 = A. I. R. 1923 Nag. 
177 ; A. I. R. 1921 Lah. 17 = 3 Lah. L. J. 215 = 63 Ind. Cas. 717 ; 42 Ind. Cas. 895 ; 
A. L R. 1922 Lah. 44 = 4 Lah. L. J. 400 = 67 Ind. Cas. 485. 

"Same title” means same capacity. When a party occupies different positions in 
the two suits, the decision in the prior suit will not operate as res judicata, 153 
Ind. Cas. 585=1? O. W. N. 1571 = A. I. R. 1935 Oudh. 121 ; see also A. I. K. 1935 
Nag. 61 = 31 N. L. R. 165=156 Ind. Cas. 180 ; A. I. R. 1936 Nag. 71 = 31 N. L. R. 
Sup. 202= 163 Ind. Cas. 179 ; 1936 M. W. N. 1154 = 71 M. L. J. 823. 

Applicaton of the doctrine in insolvency proceedings —General 
{principles underlying rule of res judicata can be invoked owing to insolvency proceed- 
ings, although section ii does not in terms apply. A. I. R. 1937 Lah. 4=163 Ind. 
Cas. 515 = 38 P.L. R. 761. Decision of Insolvency Court on a question of fraudulent 
transfer cannot be re-opened in a suit in Civil Court. 16 N. L. R. 201 = 57 Ind. Cas, 
612 ; see also 41 A. 378= 17 A. L. J. 374 = 49 Ind. Cas. 540. 

Explanation /. — The rule of res judicata so far as relates to the itial of an 
issue refers, “not to the date of the commencement of the litigation but to the 
date when the Judge is called upon to decide the issue.’’ A. I. R. 1927 All. 189= 
99 Ind. Cas. 299. 

Explanation II — The competency of Court for the purposes of s. ii is to be 
determined irrespective of any provision as to right of appeal from the decision 
of such. A. 1. R. 1927 All. 189=99 Ind. Cas. 299 ; see also 32 A. 67 = 3 Ind. Cas. 707 
= 6A. L. J. 991. 

Explantion IV, — Where a matter which ought to have been made a ground 
of defence in the previous suit was not made, it must be presumed that the matter 
was constructively in issue in that case and as such is res judicata in the subsequent 
suit. II Lah. L J. 97= 117 Ind, Cas. 805. Where a question has been necessarily 
decided in effect though not in express terms between the parties to a suit they 
cannot raise the same question as between themselves in any other suit in any 
other from. 24 C. W. N. 223=54 Ind. Cas. 952. Point ought to have been raised 
in previous suit is res judicata. A. I. R. 1927 Mad. 120=24 L. W. 812 = 99 Ind. Cas. 
525. A ground of attack which must have been but was not referred to in plaint 
cannot be the basis of another suit. A. 1. R. 1925 P. C. 55 = 48 M. L. J. 64=52 I. A. 
100=47 A. 158=27 O. C 334 = 27 Bom. L. R. 725 = 29 C. W. N. 749=23 A. L- J. 
739=91 Ind. Cas. 280 ; A. 1. R. 1923 Lah. 560=5 Lah. L. J, 163 = 74 Ind. Cas. 577. 
Explanation IV, cannot be given effect to bar a suit, unless all the requisite 
conditions laid down in the body of the section are also fulfilled. A. I. R. 1930 Mad. 
264=127 Ind. Cas. 139. Whether a particular matter should have been made a 
ground of defence or attack mu::t depend upon the particular facts of each case. 
A. 1. R. 1928 Oudh 411 = 112 Ind. Cas. 266=5 O. W. N. 653. Explanation IV would 
not apply to a point which the Court may or may not decide in its discretion. A. 1. 
R. 1927 Mad. 120=24 L. W. 812 = 99 Ind. Cas. 525. Where it is not certain that a 
matter would have affected the result of the suit it cannot be said that it ought to 
have been made aground of attack within s. 11. 46 Ind. Cas. 929. In legard to 
execution proceedings what is binding upon the parties is the point actually decided. 
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The principle of Eiplanaiion IV of s. ii has no direct application but in determiniu^r 
the exact effect of the point decided on the subsequent proceedings the principle 
cannot be altogether ignored. Where point of limitation was not raised in previous 
proceeding : Held it could not be raised in another proceeding on same application. 
A. I. R 1924 Bom. 495=48 B. 638 = 26 Bom. L. R. 8i7*83 Ind. Cas. 155 ; see also 
A. I. R. 1936 Rang. 218=9 R. R. 43 = 163 Ind. Cas. 671. The principle of res 
judicata^ in s. ii, Explanation IV applies to interlocutory proceedings in the same 
suit. A. I. R. 1930 Bom. 431 = 54 B. 696=32 Bom. L. R. 389. A subsequent suit 
based on a claim of title, which the plaintiff owing to want of knowledge of it, could not 
put forth as a ground of attack in a prior suit, is not barred under Explanation IV of 
s. II, C. P. Code and under Order II, r. 2. 94 P. R. 1916 = 37 Ind. Cas. 119. Where 
in an appeal by the plaintiffs from a suit which has been dismissed, although it is 
open to the defendants to support the order of dismissal on the ground of res 
judicata y they do not do so and the suit is rendered to be passed on merits they 
are precluded from raising the plea of res judicata subsequently. A. 1. R. 1936 
Cal. 4S4> In a case where a person fails to appear in the original suit or if he 
appears fails to raise the issue of jurisdiction, the decision of the Court will be 
binding upon him as res judicata^ and it wdl not be open to him to reagitate the 
same point in another suit. A. I. R. 1936 Sind 34*161 Ind. Cas. 324. Explanation 
IV to s. II, C. P. Code, embodying the rule of constructive res judicata applies to 
execution proceedings as well. A. I. R. 1936 Nag. 123=19 N. L. J. 129=165 Ind. 
Cas. 948. To sustain a plea of w on the basis of Explanation IV, it must 

not only be shown that on the ground of attack or defence taken in the subsequent 
suit might or ought to have been raised in the prior suit but also that the parties 
were liiigaiing under the same title. A. I. R. 1935 Cal. 753=156 Ind. Cas. 543 ; 
see also 62 C. L. J. 153; A. I. R. 1935 Mad. 786; A. I. R. 1935 Lah. 487 = 37 
P. L. R, 65 (consent decree) ; A. I. R. 1935 Lah. 825. Where the defendant in 
an earlier suit against him was not bound to counter-claim, the mere mention by 
him in his wriitien statement of a debt due to him by the plaintiff without 
attempting to convert the matter into a counter-claim cannot operate as res 
jud/idta so as to bar a separate suit by him to recover the debt. 1935 A. L. J. 37, 

Might and ought.— constructive resjudiciata.— Where subject-matter is 
rot the same in both the suits, doctrine of constructive res judicata does not apply. 
A. I. R. 1029 Cal. 201 = 116 Ind. Cas. 657. The refusal of a Court to try extraneus 
issues in a case is not a bar to a subsequent suit. A verdict between parlies upon 
one question does not bind them in an issue on another, unless the point in issue was 
flearly the same in both cases The two questions should not simply be allied but 
should be identical. 36 Ind. Cas. 650. Where the present plaintiffs were defendants 
in the original suit in the sense that they were members of the firm, the matter is 
res judicata if the plea now taken could have been *taken by their respective fathers 
and grandfathers whose names were shown in the plaint. A. 1. R. 1924 Lah. 26 = 43 
P. L. R. 1922 = 69 Ind. Cas. 783. 

Might and ought— alternative claims and reliefs.— The question as to 
whether a plaint. ff can or cannot bring a second suit depends upon whther : (i) he 
could have based his former suit upon the same cause of action, and (2] whether he 
ought to have so based it. In the first case he can escape from the operation of s. 
II and from Order IT, i. 2, if he can show that he was, when he instituted the first 
suit, actually unaware of his second cause of action. In the second case he can 
tiimilarly escape from the operation of those sections if he can show that he could 
not unite his two causes of action in a single suit without inconsistency and 
confusion. 71 Ind. Cas. 1009. A person is not bound to sue on an alternative cause 
of action and failure to so sue in the former suit does not bar subsequent suit. A. 1. 
R. 1927 Nag. 322=103 Ind. Cas. 888. In a pre-emption suit plaintiff is not bound 
to plead alternatively that he is the sole owner of the property. Decision on his 
failure to do so will not operate as res judicata. An alternative cause of action for 
an alternative relief is not a matter which should be made a ground of attack within 
the meaning of Explanation IV. A. I. R. 1926 Oudh 545 = 96 Ind. Cas. 71. Where 
title by purchase is raised and negatived, subsequent suit on title by heirship is 
barred. 46M. 135— 17 L. W. i88 = (i922) M. W. N. 845 = 72 Ind. Cas. 207 ; see 
also A. I. R. 1923 Rang. 122 = 2 Bur. L J. 34= ii L. B. R. 451 = 72 Ind. Cas. 14, 
Where a person failed to assert in the aUernaiion a claim to share and his claim for 
the whole is dismissed he or his heirs are precluded from claiming the share. 47 
M. L. J. 20=78 Ind. Cas. 1055 =(1924) M. iV. N. 569= A. I. R. 1924 Mad, 711. If 
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the effect of the decision in a former suit is necessarily inconsistent with the 
defence that ought to have been raised but has not been raised, the defence must 
be deemed to have been finally decided against the person who ought to have raised 
it. A. I. R. 1923 Rang. 239—2 Bur. L. J. 109976 Ind. Cas. 612. Dismissal of prior 
suit for damages for non-de!iverv bars a suit for delivery of goods. 22 A L. T. 745— 

83 Ind. Cas. 969. 

Might or ought — relief not claimed.— Relief claimable in prior suit but 
not claimed cannot be claimed in a subsequent suit. A. I. R. 1925 P. C. 280=24 
A. L. J. 33=5 Pat. 135=7 P. L. T. 97«28 Bom. L. R. 1126=30 C. W. N. 482-52 
I. A. 418— 42 C. L. J. 592 = 50 M. L. J. I (P. C.) — 91 Ind. Cas. 1033; see also A. I. 
R. 1930 P. C. 177 = 34 C. VV. N. 653 =(i93o) A. L. J. 873-126 Ind. Cas. 430. 
Omission to claim personal decree will bar mortgagee for suing therefor afterwards. 
A. I. R. 1922 Pat. 45 < 5 =i Pat. 506 = 3 P. L. T. 709=66 Ind. Cas. 945. When a 
mortgage has ripened all claims relating to the mortgage between parties thereto, 
must be determined in one suit whether for sale, foreclosure or redemption. Where 
in a mortgage suit, the defendants omits to put ibrword a counter'Claim due to him 
by the mortgagee, arising out of the mortgage transaction a separate suit for such 
recovery is barred. 12 L VV. 173 = 60 Ind. Cas. 226. Where the suit is for mere 
declaration, subsequent suit for possession is barred. A. I. R. 1922 Nag. 129-4 
N. L. J. 192 = 21 N. L. R. 124 — 65 Ind. Cas. 194. Where previous suit was confined 
to a particular right, plea claiming general right in subsequent suit is barred. A. I. 
R. 1930 Mad. 701 = (1930) M. W. N. 520=58 M. L. J. 703=125 Ind. Cas. 554. 
Exi^lanation IV applies even where the matter in dispute was not heard and finally 
decided^ in the former suit. The question whether the person ought to have raised 
a point in a suit so that his failure to raise it should preclude him from raising it in 
a subsequent suit is a question of fact. 56 Ind. Cas. 193. All grounds of attack or 
defence which can be joined without embarrassment must be put forward. (1916) 

I M. \V. N. 286 = 34 Ind. Cas. 456 ; see also 43 Ind. Cas. 221 ; A. I. R. 1931 Lah. 
217=32 P. L. R. 214. 

Might or ought — OmiBsiozi to plead —Plea that ought to have been raised 
barred. A. I. R. 1927 Rang. 333=6 Bur. L. J. 26=101 Ind. Cas. 327 ; 24 Bom. L. R. 
1281-70 Ind. Cas. I03 = A. I. R. 1923 Bom. 145. Pleas if raised would have been 
fatal to the prior suit cannot be raised in the subsequent suit. 5 Lah. L. J. 251 = 24 
P. W. R. 1923=72 Ind. Cas. 91. Omission 10 plead in previous suit bars subsequent 
suit. A. I. R. 1923 All. 115 = 79 Ind. Cas. 486. Where a matter which ought to 
have been raised was not raised it must be held to be a matter which also must have 
been heard and finally decided in the previous suit. A. I. R. 1925 Cal. 427 = 40 
C. L. J. 507 — 29 C. W. N. 253 = 85 Ind. Cas, 123. Section ii creates what may be 
called a statutory waiver of the objection to jurisdiction so far as it relates to the 
place of suing and where there was no consequent failure of justice the validity 
of a decree passed in such suit cannot be challenged by a separate suit. A. 1 - R. 
1929 Lah. 449—11 Lah. L. J. 306=120 Ind. Cas. 279. The failure by a defendant 
to raise a ground of defence which he cannot lawfully raise in a particular suit does 
not debar him from subsequently suing on that ground. A. 1 . R 1925 Oudh 719 — 

87 Ind. Cas. 1017. The fact that plaintiffs might have raised a certain pica in the 
alternation in a former suit but which cannot be said they ought to have so raised, 
does not preclude a fresh suit in respect of the pica. A. I. R. 1921 Lah. 17=3 Lah. 

L. J. 215 = 63 Ind. Cas. 717- 

Might or ought — Partition suit.— Partition suit is not a bar to suit for share 
of gifted property. 4 o Ind. Cas. 255 = 121 P. L. R. 1917=87 P. W. R. 1917. Plea 
not raised in partition proceedings cannot be raised in a subsequent suit between 
the same parties. 42A. 91 = 17 A. L. J. 1072 = 52 I. C. 779. A separate suit is 
not maintainable if the claim in respect of which the suit was filed is a matter which 
should have been dealt with in partition proceedings. A. 1 . R. 1922 Bom. 1 19= 

46 B. 327=23 Bom. L. R. 1171 = 64 Ind. Cas. 995, VVbere suit for possession 
was brought by a co-sharcr on the allegation of partition but the allegation 
was not proved, a subsequent suit for partition is not barred. A. 1 . R. 1921 
L. B. 13=11 L. B* R. 1 = 64 Ind. Cas. 174. Where first suit for partition 
was brought for partition of some items of family properties a subsequent suit for 
other items is not maintainable even if properties lay in different jurisdictions. 72 
Ind. Cas. 430-44 M. L. J. 652=17 L. W. 74 o-(i 923 ) M. W. N. 294. But where 
properties not included in the first suit were not known to )he plaintiff, a subsequent 
suit for partition of omitted properties is not barred. A. I. R. 1927 Mad. 213-38 
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M. L. T. 82 = 98 Ind. Cas. 538. Members of a joint-family partitioned part of the 
property among themselves in 1875 and kept undivided two pieces of land which 
were left in the possession of defendants, one in that of defendants 1 to 4 and other 
in that of 5 to 6 . Defendants i to 4 sued plaintiffs and defendants 5 to 6 for parti- 
tion of the piece of land in possession of defendants 5 and 6. The plaintiffs raised 
a plea of inclusion of the other piece of land. The point left undecided. Then 
subsequently a suit was brought by the plaintiffs to recover their shares in the land 
in possession of defendants 1 to 4 : Held that the suit was not barred by rei 
/W/rn/a under s. 11 (4) for the plaintiffs could not be said to have been to bring 
the land in suit for partition in the previous suit in as much as that 
suit was brought by one tenant in common to recover his proportionate 
share of the property. A. I. R. 1929 Bom. 323 = 318. 640=119 Ind. Cas. 779. 
Where a co-sharer has been in possession of a plot of land under an irredeemable 
mortgage it is incumbent on him during the course of partition proceedings to 
set up his prorietory rights with regard to the plot and if he does not raise such a 
title then it is no more open to him to gain it in a Civil Court after the partition 
proceedings have become complete and final. A. 1 . R. 1926 Oudh. 509=1 Luck. 
210=13 O. L. J. 260 = 96 Ind. Cas. 75. Where in a suit for partition the defendants 
pleaded an independent right and the suit was dismissed without a definite finding 
as to their rights inter se : Held in a subsequent suit for partition among co-defen- 
dants that the decision in the prior suit did not operate as res judicata, A. I. R. 
1929 Rang. 162 = 117 Ind. Cas. 587. In a prior suit for partition in 1904 a house 
mortgaged to the family by one S was not included. Court ordered in 1910 that 
S*s house on possession being taken should be de\ided half and half. Plaintiff 
sued in 1922 to recover a half portion of the house recovered from the debtor : 
Held that the suit was not barred by res judicata. A. I. R. 1928 Bom. 365 = 30 Bom. 
L. R. 912=113 Ind. Cas. 173. A prior suit by the plaintiff for partition under a 
partition deed and a Will was dismissed. The plaintiff brought the present suit 
after the death of his father for partition of joint-family property : HeldihdiXiht 
plaintiff’s subsequent suit was not barred by res judicata because the cause of action 
in the prior suit was the partition deed executed by his father and there was no 
obligation on him to sue in the alternative for a partition of the property as joint- 
family property, though he certainly might have done so if he liked. A. I. R. 1923 
Bom. 467 = 25 Bom. L. R. 797 = 77 Ind. Cas. 92. 

Might and ought— Mortgage suit.— In case of two mortgages over same 
property, suit on one only is no bar to suit for redemption. A. 1 . R 1930 Rang. 
197=127 Ind. Cas. 477. Omission by sub-mortgagee to claim amount due on, 
sub-mortgage does not bar fresh suit. A. I. R. 1929 Oudh 456 = 6 O. W. N 851 = 124 
Ind. Cas. 353. Where prior mortgagee was made party to suit by puisne mortgagee 
question of res judicata cannot arise in subsequent suit unless prior mortgagee’s 
right is attacked and adjudicated upon adversely with reference to prior mortgagee 
A. ). R. 1930 All. 163=124 Ind. Cas. 27 ; see also A. 1 . R. 1920 P. C. 81=47 C. 
662 = 47 I. A. 11 = 38 M. L. J. 424 = 25 C. W. N. 417 = 22 Bom. L. R. 557 = 55 Ind, 
Cas. 959= (1920) M. W. N. 308 (F. C.). As a genera! rule a paramount title cannot 
be drawn in controversy in a mortgage action. But if a defendant in a mortgage 
suit sets up a paramount title and without objection goes to trial upon that issue, 
neither parly can afterwards say that the issue was irrelevant. A. I. R. 1929 Pat. 
678 = 10 P. L. T. 645= 121 Ind. Cas. 353. Subsequent incumbrancer in a mortgage 
suit is not bound to set up a prior title. A. 1 . R. 1929 Pat. 678= 10 P. L. T. 645 = 121 
Ind. Cas. 353. The plea of res judicata in respect of a paramount title cannot be 
set up against a person who happens to be a party in a mortgage suit in a different 
capacity unless the paramount title has been expressly the subject of controversy 
and there has been an actual decision in respect of it. A. I. R. 1930 Oudh 97 = 7 
O.W.N. 25=121 Ind. Cas. 277 ; A. I. R. 1929 Cal. 622 = 33 C.W. N. 659=122 
Ind. Cas. 215; 78 Ind. Cas. ii8=A. I. R. 1924 Nag. 408. To raise the plea of 
fts judicata against prior mortgage it is necessary for subsequent mortgagee as 
plaintiff in the former suit to allege a distinct claim in the plaint in derogation of 
the prior mortgage. 117 Ind. Cas. 820. Where a prior mortgagee who is also 
puisne mortgagee was impleaded in suit by mesne mortgagee as subsequent mort- 
gagee. There was no contest as to prior mortgage. Prior mortgagee’s rights are not 
barred by res iudicata, A. 1 . R. 1929 Oudh. 463=4 Luck. 250=6 O. W. N. 1=115 
Ind. Cas. 833. 

A person claiming adversely to the mortgagor and mortgagee is not a necessary 
party to a mortgage suit but if he is made a party, the Court has discretion whether 
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to adjudicate on his title or not and therefore, if such party fails to assert his title 
he is not barred by s. it, Explanation IV from doing so in a subsequent suit. A. I. 
R. 1927 Mad 301 = 52 M.L.J 52 = 25 L. W. 238 = 38 M. L. T. 20=99 Ind. Cas. 
468; see also A. I. R. 1927 Mad. 945=106 Ind. Cas. 574. Where in a suit on a 
mortgage certain persons who hand purchased the mortgaged property in execution 
of a single money decree, and who happened to be also the heirs and legal represen- 
tatives of the mortgagor, were made parties as such heirs and failed to plead their 
purchase, held that they cannot subsequently claim to redeem the properties by a 
separate suit subsequently. A. I. R. 1922 All. 463 = 20 A. L. J. 641 = 73 Ind. Cas. 
920, If the prior mortgagee is impleaded in a suit by puisne mortgagee without 
his priority being recognised, he is bound to set up his prior charge as a ground of 
defence under Explanation IV. A. I. R. 1924 All. 927 = 75 Ind. Cas. 108 ; see also 
4 Pat. L. T. 108 = 2 Pat. 435 = 71 Ind. Cas. 948. Unless relief is claimed against 
the prior mortgagee, the latter need not set up his prior mortgage and his subsequent 
suit on the prior mortgage will not be barred under s. ii. i Pat. L. T. 629=58 
Ind. Cas. 33. 

A subsequent mortgagee need not set up his right of redemption as 
defence in a suit for ejectment. He can rely upon liis right of redemp- 

tion in a subsequent suit for possession. 54 Ind. Cas. 276. If a mortgagor 
admits as a fact in proceedings under s. 84 of the T. P. Act that the deposit was of 
the full amount due on the date it was made, but refuses to receive it on some other 
ground, he cannot in a suit on the mortgage subsequently, be heard to say that 
the deposit was insufficient. A. I. R. 1922 Nag. 174 = 67 Ind. Cas. 324. Ordinarily 
a redemption suit by a mortgagor is not barred by res judicata by a previous suit by 
a second mortgagee to redeem the first. 36 Ind. Cas. 551=4 L. W. 184. A subse- 
quent mortgagee claiming title as owner of a portion in a prior mortgage suit may 
set up his title in a separate suit as the question cannot be raised in the former suit. 
16 A. L. J. 639 = 4oA. 584=46 Ind Cas. 559. Under the Explanation of Order 34, 
Rule I, Civil Procedure Code, it is not necessary for a puisne mortgagee to implead a 
prior mortgagee and he may without impugning such a mortgagee claim to'sell the 
property subject to such a mortgage. Consequently a person who has taken a sub- 
sequent mortgage and also possesses prior mortgagee's rights by satisfaction of the 
decree on the prior mortgage has a dual capacity ; he is a necessary party in his 
capacity as a subsequent transferee but not necessary party in his capacity as a prior 
mortgagee or as possessing prior mortgagee’s rights. If, therefor, the validity of the 
prior mortgage is admitted in the plaint and he has been professedly impleaded as 
a subsequent transferee there is no reason to require that such subsequent mort- 
gagee must of necessity appear in Court and set up rights under the prior mort- 
gage which is not disputed by the plaintiff. And in the circumstances a decree in 
such a suit exparie against such subsequent mortgagee does not operate as res 
judicata in a suit on the basis of the prior mortgagee's rights as such by satisfaction 
of the prior mortgage-decree. A. I. R. 1936 All. 576=1936 A. L. J. 774 (F- B.). 

Where a mortgagee in possession resists the right of the mortgagor to get release 
of the mortgaged property and to eive up possession even after invalid tender made 
by the latter has been refused by the former or a deposit made by the latter under 
s. 83 has not been accepted by the former and the mortgagee refused to withdraw 
the same, the suit which the mortgagor has to institute is a suit for redemption, and 
the mortgagor must include in such a claim his claim for over payments to the mort - 
gagee or excess profits received bp him ; and if he does not include the said claim 
he would be debarred from claiming the same in a subsequent suit. A. I. R. 1936 
Cal. 200=40 C. W. N. 627. 

Might and ought — Me^ne profits —In a suit for possession and mesne pro- 
fits, where the decree is silent as to mesne profits, subsequent suit for mesne pro- 
fits is not barred. A. I. k. 1929 Cal. 566=33 C. W. N. 945= 124 Ind. Cas. 65; see 
also (1915) II. U. 1). R. 81 = 31. * Relief is one which has accrued at the date of 

suit. Therefore, suit for mesne profits from the date of suit to the date of delivery 
of possession is not barred by a previous decision awarding past mesne profits but 
being silent as to future wMntf profits. 41 M. 188=22 M. L. T. 484=33 M. L. J. 
697 = 6 L. W. 784-(»9»7) M. W. N. 847 (F. B.) ; see also A. I. R. 1925 Pat. 145«6 
P. L T. 78*80 Ind. Cas. 710. Omission to sue for profits prior to the date 

of the suit where plaintiffs sue for possession of immovable property does not bar 
the second suit against the same defendants for those mesne profits. A. I. R. 1924 
BO0. 368*26 Boro. L. R. 288=80 Ind. Cas. 259. Where in a prior suit for posses- 
sion and future mesne profits the Court did not purport to decide the question of 
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future mesne a subsequent suit for mesne profits pendente Hie is not barred. i6 A. L. 
J. 1^2 3=40 A. 292=^44 Ind. Cas. 88. When claim for partition and possession is made 
and decree is silent as to the claim of future mesne profits it will be taken to have 
been refused and a separate suit will be barred by the Explanation IV to s. 11 of the 
Code. 58 fnd. Cas. 419 — 44 B. 954^22 Bom. L. R. 982. Mesne profits from the date 
subsequent to the decree when the money is paid into Court by the mortgagor can- 
not be had in the redemption suit itself. When in a redemption suit, a claim for 
mesne profits is withdrawn a subsequent suit for mesne profits from the date of pay- 
ment after the decree up to the date of delivery of possession is not barred by Order 
XXIII, r. I, or Order VI, r. i , or s. ii of the Civil Procedure Code. A. 1 . R. 1926 Cal. 
i 78»8$ Ind Cas. 547. 

Might and ought — Defence. — Defendant in possession must resist claim on 
all possible grounds. A. I. R. 1926 Lah. 162^7 hah. 40^27 P. L. R. 209=94 Ind. 
Cas. 27. Exparte in prior suit in which no issue was raised as to the rate 

at which the rent was p.iyable by defendant and there was no decision with regard 
to such rate do not operate as res judicata in favour of the plaintiffs' landlords. 65 
Ind. Cas. 581. Where prior suit for possession on basis of gift decreed, 
subsequent suit questioning donor's right to make gift is barred. A. I. R. 
1927 Oudh 234=1 Luck. Cas. 78=101 Ind. Cas. 812. But where the law forbids a 
certain thing being done in suit, no amount of failure by a defendant in previous suit 
to plead the positive bar creattd by Legislature will prevent its being 
taken up in a subsequent suit. A. I. R. 1927 All. 505 = 49 A. 918 — 25 A. L. J. 582 = 
L. R. 8 A. 225 Rev.= 103 Ind. Cas 379 Where the plaintiff sued the judgment- 
debtor for specific performance of the contract to sell it, it was open to the latter 
to plead that the agreement was void because the properly was under attachment 
or in the hands of the Collector at the time. Explanation IV of s. ii of the Civil 
J^rocedure Code will bar him from taking that plea in a subsequent suit and it will 
tqually bar the appellant who claims under him and is litigating under the same 
title. A. I. R. 1922 Nag. 81 = 66 Ind. Cas. 850. Where the want of jurisdiction is 
net apparent on the face of the prcccedings but the absence of jurisdiction depends 
on a fact in the knowledge of a party, then, if he does not bring the fact forward 
but allows the Court to proceed with the judgment he ought not to be permitted 
to impeach the jurisdiction in any collateral proceeding. A. I. R. 1922 Pat. 322 = 67 
Ind. Cas. 686. 

Might and ought— set ofT.^ Where a person who could put forward a counter 
claim or plead an equitable set off does not do so, his subsequent suit for such a 
claim, or claim to set off would not be barred by reason o! his not having put for- 
ward in the suit against him. A. I. R. 1926 Mad. 1020 = 24 L. W. 282 — 97 Ind. Cas. 
488. The fact that a defendant omitted to claim a set off in a suit brought against 
him by the plaintiff would not bar his claim in a subsequent suit as he was under 
no ouligaiion to avail himself of the right to claim a set off in the former suit. 74 
P. R. 1919=52 Ind. Cas, 850. 

Explanation V, — To support a plea of res judicata it is not enough that the 
parties to both the suits are the same and that the same matter is in issue. The 
matter must have been heard and finally decided in the previous suit. Where a 
declaration of title in a suit is claimed merely as a step towards the decree sought, 
namely, a decree for possession, and the suit with regard to the relief for possession 
is dismissed on the ground of limitation and no finding is given on the question of 
title, the mere fact that the relief as to declaration has not been granted will not, 
under Exp. V to s. 11 operate to render the question of title res judicata ’xn 3. 
subsequent suit. Nripendra v. Basanta, 89 Ind. Cas. 207 = 29 C. W. N. 861. 
Explanation V apparently has a reference to what has been adjudicated by the Court 
and not to the result arrived at by a compromise, in which the parties have omitted 
to settle a part of their dispute. A. I. R. 1930 All. 619=12) Ind. Cas. 448. An 
application under Order 34, rule 6, Civil Procedure Code is not an application in 
execution but substantive original application for a new decree in the suit. The 
procedure applying to this application would be governed by s. 141, Civil Pioceduie 
Code. Where therefore, a definite application had been made for a decree under 
Order 34, rule 6 and no prayer were granted by the Court for passing of a personal 
decree, the provisions of Explanation 5, s. ii. Civil Procedure Code, would apply 
with the result that the relief which was not expressly granted shall be deemed to 
have been refused. A. I. R. 1936 Lah. 388= 163 Ind. Cas. 119=38 P. L. R. 700. 
Where the right of the plaintiff to obtain a personal decree has been decided, the 
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parties will be bound by such decision. But where there has been no decision on 
the point, even though plaintid had claimed for such a relief in the plaint, the 
piainiifT is not barred from claiming it under Expalanatioa V, s. il. Explanation 
V would not apply unless the relief claimed was such as it was obligatory on a Court 
to grant. A. 1 . R. 1935 All. 41 * = i 935 A. L. J. 279* I 57 Ind. Cas. 533. 

Bizpl. VI — Bepresentative suit. — Findings in a representative suit enure for 
the benefit of the entire family. They arc res judicata. A. I. R. 1929 All. 775 122 Ind. 

Cas. 673. Application of £xpl. VI, implies a community of interest claimed and 
the claim should be made in good faith. A. I. R. 1925 Oudh 7 S «77 Ind. Cas. 1028 ; 
75 Ind. Cas. 626= 10 O. L. J. 555 = 26 O. C. 133. In the absence of fraud and collusion 
the decree in a suit in the interest of the whole estate and for the benefit of all 
persons operates as res judicata in a subsequent suit. A. I. R. 1923 All. 338*75 Ind. 
Cas. 593. A decision against a managing member of a Hindu family is binding on 
all members of the family in subsequent suit. 42 A. 359= 18 A. L. J. 326* 55 Ind. 
Cas. 846. A decree fairly and properly obtained against a Hindu widow in possession 
of her husband’s estate is in the absence of fraud or collusion, binding on the 
reversionary heir. A. 1 . R. 1918 P. C. 87 = 40 A. 593*28 C. L. J. 519*23 C. W. N. 
326*36 M. L. J. 597 = 21 Bom. L. R. 511*45 I- A. 168*48 Ind. Cas. 553. The 
expression “private right claimed in common” in Explanation VI is not merely con- 
fined to the rights of joint Hindu family, etc , but extends to village communal rights. 
31 M. L. J. 26*35 Cas. 1 16. Decision in a winding up proceeding of a company 
against the ofhnal liquidator representing the debenture-holders and creditors is 
binding on all. A. I. R. 1920 P. C. 56*43 M. 550*47 I. A. 33*38 M. L. J. 444*22 
Bom. L. R. 568=18 A. L. J 4?9* 56 Ind. Cas. 163. A decision against a karnavan 
when he has litigated in good faith is binding on iarward. A. 1 . R. 1921 Mad. 520 
*40 M. L. J. 338 = 62 Ird. Cas. 598. Decision in a suit by some reversioners in the 
interest of the i^hole body is binding on the entire reversionary body. 7 O. L, J. 
342 = 23 O. C. 238=57 Ind. Cas. 541 •, see also 64 Ind. Cas. 980 = 49 C. 45 = 33 C. L. 
J. 421*25 C. VV. N. 585 ; 64 Ind. Cas 248= 19 A. L. J. 749 (F B.) = 44 A. I9- Ex- 
planation Vi to s. 1 1 is not confined only to cases when leave of the Court has been 
granted under Order I, rule 8. A 1 . R. 1924 Mad. 88*18 L. \V. 177 = (1923) M. W. 
N. 545*75 Ind. Cas. 336 ; A. I. R. 1928 M. 77=51 M. 128 (F. B ). A decree passed 
in a suit under s. 92 is binding also on all the worshippers at the temple. A. I. R. 
1925 Mad. 1070. Bonafide litigation implies every attempt to bring all interested 
persons before the Court. A. 1 . R. 1927 Mad. 645*52 M. L. J. 641*110 Ind. Cas. 
58. Unless the cause-title shows that the suit is brought in a representative capacity 
the suit cannot be treated as one brought in a representative capacity. A. 1 . R. 1929 
Mad. 445* 54 M. L. J. 587*27 L. W. 769*109 Ind. Cas. 199. The plaintiffs in a 
second representative suit relating to the same right cannot avoid the bar of res 
judicata except by proving fraud or collusion on the part of the former plaintiffs, as 
under s. 44 of the Evidence Act, or their v ant of Mere negligence or 

gross negligence is not fraud or collusion and the principles of section 44 of the 
Evidence Act cannot be extended thereto. Omission to produce certain evidence or 
to place certain other evidence before the appellate Court, though it may amount 
to gross negligence, cannot establish collusion or want of in the absence 

of proof of that there was intentional suppression. Talweri v. Thadi Kanda^ 41 C. 
\V. N. 257 (R. C) = A I. R. 19^6 P. C. I. The expression “claimed in common for 
themselves and others” in Explanition VI does not also govern a claim in respect 
of public right. With regard to such public right if the litigation is honafide on 
the part of the plaintilf the decision would be res judicata against others who claim 
to be entitled to the right. A. I. R. 1937 Lah. 70. Explanation VI is applicable 
where there is a community of interest claimed on common title and where the claim 
is in good faith for enforcing or defending that common interest. Such commoo 
interest may have been vested in a joint-family which may form its basis or it may 
rest on joint title obtai<^ned in some other way. 4 U. P. L. R. (O. C) 47. In the 
absence of fraud and collusion a de/'ision against the jf foA.int of a Jfut/ operates 
as res judicata against his successor. A. 1 . R. 1935 All. 255* 157 Ind. Cas 1092 In a 
representative suit, instituted under Order i, rule 8, the decision in a former suit does 
no* operate as res judicata, unless the former suit was instituted in compliance with 
this rule, vfj., by permission of the Court, the Court giving notice to all persons 
interested. An exception to this principle is where the former suit having been 
litigated honafide on behalf of the pUintifT and others was a common right, the 
omission to comply with rule has been inadvertent and no injury therefore has been 
susuined by the plaintiff in the second suit. A. 1 . R. 1936 Lah. 965. Explanation 
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VI applies to those suits only which are instituted in a representative capacity. 157 
Ind. Cas. 1006* A. I. R. 1935 Lah. 537. Where the parties are different in two 
suits the findings in the previous suit cannot be res judicata in the subsequent suit 
unless it is shown that the plaintiffs in the subsequent suit are claiming under the 
plaintiffs in the previous suit and the plaintiffs in the previous suit had claimed the 
right in common for themselves and for the plaintiffs in the subsequent suit. A. 1. 
R. 1935 Lah. 391. 

Fraud and collusion. — It is always open to a party to a suit to show that 
a judgment was obtained by fraud or collusion or that there was want of juris- 
diction and in such cases s. 11 would not apply. No doubt in the case of a joint 
Hindu family, it is impossible to allow each member of the family to litigate the 
same point oyerandoveragainands.il, Explanation 6 applies, but where there 
is a finding in the subsequent suit that the feather in a joint Hindu family who 
was a party to the previous suit was in collusion with the opposite party, s. ii. 
Explanation (6) would not apply and his son is not bound by the decision in the 
previous suit. Parhati w, Gajraj hA, W, 1937 All. 28= 1936 A. L. J. 1162. Judg- 
rnent set up as res judicata can be impeached on the ground of fraud and collu- 
sion in the same suit. Separate suit is not necessary. A. 1. R. 1929 Cal. 685 => 
lU lnd. Cas. 407. Where ihe question of alleged fraud has been in effect ad- 
judicated upon an attempt to re-open the case cannot be allowed. A. 1. R. 1923 
Rang. 82 = 1 Bur. L. J. 129-74 Ind. Cas. 278. 

Execution proceedings.— The principle of construtive res judicata applies to 
orders in execution. A. I. R. 1928 Mad. 746 = 28 L. W 895=114 Ind. Cas. 545 ; see 
also A. I. R. 1930 Oudh 305 = 7 O. W. N. 363=123 Ind. Cas. 881 ; 121 Ind. Cas. 702 
= A. I. R. 1930 All. 628 ; 47 A. 86 = 22 A. L. J. 928 = 80 Ind. Cas. 722 ; 24 Bom. L. 
R. 1291 = A. I. R. 1923 Bom. 36 = 76 Ind. Cas. 148 ; A. I. R. 1924 Pat. 265 = 2 Pat. 
771 = 5 P. L. T. 7 = 74 Ind. Cas. 781. A decision in the course of execution procee- 
diiu’s is final between the parties, though as to the some of the parties it was 
based on agreement and as to others on an adjudication. 47 C. 446=30 C. L. J. 
496=24 C, W. N. 269=55 ind. Cas. 189. Where a decision of the Executing 
Court is that no property of the judgment-debtor can be attached, that decision 
is final. 4 Pat. L. W. 279=44 Ind. Cas. 654. A judgment-debtor is barred by res 
judicata from contending in the course of execution proceeding, that a particular 
person is not the legal representative of a deceased plaintiff while at his instance 
the particular legal representation was recorded as such and final decree passed. 
45 Ind. Cas. 657. Objection to application for execution proceedings once dismis- 
sed operates as A. I. R. 1930 Oudh 65=124 Ind. Cas. 445. Order 

passed in execution proceedings and not appealed against is final. A. I. R. 1922 
F. C. 341 =*-31 M. L. T. 219=21 A. L. J, 195 = 27 C. W. N. 279 (P. C.) =73 Ind. Cas. 
882. Decree- holder applied for partial execution but subsequently applied for 
amendment for executing the whole decree. The judgment-debtor objected to the 
amendment but his objection was overruled. No appeal was made by the judgment- 
debtor. The decision operates as res judicata. A. I. R. 1926 Cal. 1019=53 C. 582 
= 43 C. L. J. 596=96 Ind. Cas. 562. Where in a prior execution case of the same 
decree the Judge dismissed the objection by A, an attorney of B on the ground 
that it was vague but did not raise the question whether A was authorized to 
appear for B in his personal capacity and when A subsequently made an appli- 
cation to have his order reviewed, the application was dismissed on] the ground 
that it was incompetent, A having no power to represent B personally : Held 
that the decision could not operate as res judicata in the subsequent execution 
case. A. I. R. 1937 Lah. 21, The principle of res judicata applies to execution 
proceeding. A. 1. R, 1928 AH. 527 = 51 A. 346= 26 A. L. J. 1 160= 1 12 Ind. Cas. 534. 
But the special rules laid down in the explanation to that section which go 
beyond the ordinary doctrine of res judicata ought not to be applied generally 
in execution cases. A. I. R, 1922 Pat, 289=3 P. L. T. 403 = * Pat. 593 = 67 Ind. Cas. 
656; see also A. I. R. 1923 Rang. 1 19 (2)= 70 Ind. Cas. 530. A prior order under 
Order XXI, rule 23 for execution is not res judicata but is vacated by a sub- 
sequent Order of dismissal of execution application under rule 57. To be a bar 
the previous order must be in force. 2 L. W. 1055 = 31 Ind. Cas. 293. The prin- 
ciple of res judicata must be applied wherever it is relevent, and a decision 
between the parties in execution proceedings operates as res judicata in a sub- 
sequent suit between them. 37 Bom. L. R. 123= A. 1. R. i935 I^om. 174=158 Ind. 

C. P. Code— 8 
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Cas, 1059 ; see also A. I. R. 1935 Lah. 966 ; A. 1 . R. 1935 Lah. 949 ; 1935 A. L. J. 1 189 
(F. B;=i935 A. W. R. 1371. 

Execution proceedings— Decision when binding.— Decision in execu- 
tion proceedings that certain property is liable for payment of decree cannot 
operate as w juaicaia when the liability of another property is under considera- 
tion. A. I. R. 1926 All. 22 o= 48A. 345 = 24 A. L. J. 273 = 91 Ind. Cas 785. Order ultra 
vires does not operate as tes judicata in same proceeding. A. I. R. 1925 Pat. 
807 = 4 Pat. 440=7 P. L. T. 456=93 Ind Cas. 257. Decision that order on appli- 
cation to set aside execution sale is under s. 47 is binding. 26 Bom. L. R. 817 
= 48 B. 638 = 83 Ind. Cas. 155. Earlier order not deciding the point raised in the 
latter application is not res judteata. A. I. R. 1924 Mad. 145=18!.. W. 652 = 33 
M. L..T. 64 = 76 Ind. Cas. 761. An erroneous decision in prior execution proceed- 
ings \%oo\. res judicata in subsequent proceedings in exerution. 45 Ind. Cas. 2or. 
The judgment-debtor is not debaired in a subsequent execution application from 
objecting 10 amount claimed in a previous application, if no opportunity was given 
to object in the first application. 34 Ind. Cas. 144. Plea decided against impliedly 
in suit cannot be raised again in execution proceedings. A, I. R. 1923 Bom. 
36=24 Bom. L. R. 1291=76 Ind. Cas. 148. Decision that former execution peti- 
tion was invalid is res judicata, 40 M. L. J. 556= A. I. R. 1921 Mad. 315=13 L. 
W. 529=63 Ind. Cas. 189. Where an order of attachment is intended to be at- 
tacked on the ground that certain pleas were not taken originally the propriety 
of the order can be questioned only in subsequent proceedings other than those 
in which it was passed. 35 M. L J. 312 = (1918) M. W. N. 143 -44 Ind. Cas. 4. On 
an application for execution by sale of properties the Court inspite of the judgment- 
debtor’s objections to such an execution ordered issue of sale proclamation but 
did not in express terms pass by order for sale or decide that execution couM be 
so enforced : Held^ that the orders of the Court would not operate as res judicata. 
45C. 73 = 41 Ind. Cas. 73. Order of attachment before judgment does not operate 

res judicata. A. I. R. 1934 Lah. 153 Decision under Order 22, rule 5, docs nut 
operate as res judicata, but should be considered and due weight should be given 
to it in subsequent title suit. A. I. R. 1934 Cal. 60. 

Execution proceedings— Exparte Orders —Order is not res judicata unless 
passed after notice to panics. A. I, R. 1921 Mad. 532=13 L. W. 289 = 62 Ind. Cas. 
480. Exparte order is not res judicata on the f oir.t that application for execution 
was time-barred. 54 Ind. Cas. 933. If alter notice to the other party the execution 
Court passes an order for sale and the order is not appealed against any subsequent 
application 10 reconsider the order is time-barred. 113 Ind. Cas. 93 (Mad). 

Execution proceedings— Heard and finally decided.— Execution Court has 
no jurisdiction 10 entertain a second application of objection to the attachment and 
sale, when one has failed though grounds are different, A. I. R. 1929 Lah. 470 = 

1 17 Ind. Cas. 816. Dismissal of a former objection to attachment is a bar to fresh 
objection. A. I. R. 1927 Lah. 872 = 26 P. L. R 151 = 105 Ind. Cas. 693. Objection 
once decided cannot be again raised in execution of the same decree. A. I. R. 
1927 Lah. 179=99 Ind. Cas. 1006. Where an objection petition in an execution 
proceeding is dismissed for non-prosecution there is no adjud caiion on the merits 
and hence it cannot be res judicata. A I. R. 1923 Cal. 287 = 67 Ind. Cas. 663. If an 
executing Court expressly decides a point inter parties that becomes final according 
to the general principles of law, though the question whe.hcr the law of res judicata 
applies would be irrelevant. A. I. R. 1922 All. 4 13 = 44 A. 159=19 A. L. J. 954 = 65 
Ind. Cas. 377. An order passed in execution of decree, against a parly without 
notice, is not b:ndir.gon that party. 31 C. L. J. 382 = 56 Ind. Cas. 801. Order made 
at ore stage of the execution proceedings to which the judgment-debtor is a party 
is binding in all subsequent stages. 48 Ind. Cas. 226 = 8 L. \V. 519 = (1918) M. W, N. 
748=24 M. L. T. 483. 

An order delivering possession of properly on an execution application is an adjudi- 
cation that the application is in time and judgment-debtor cannot question the legality 
of that order in proceedings on a subsequent execution. 54 Ind. Cas. 924. Where a 
Court executing a decree passes an order after notice to the panics, that decision is 
unless set aside on appeal, binding upon the panics, i Pat. L. R. 145 = 73 Ind. Cas. 
359. Executing Court’s decision as to title of one of rival claimants is res judicata 
and bars suit for po.ssession by ouc of the claimants on the ground of his subsequent 
purchase from the municipality. A f. R. 1927 Lah. 112*26 P. L. R. 171=7 Lah. 
L. J. 198=92 Ind. Cas. 131. Where at one stage of an execution proceeding an order 
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is made disallowing the objections of the judgment-debtor, the order is binding in 
all subsequent stages of the same execution. 64 Ind. Cas. 724. Where the judgment- 
debtor does not object to the first application for execution of a decree on the ground 
of illegalities in relation to the execution proceedings, he cannot raise such an 
objection when a subsequent application for execution is made. 5 Pat. L. J. 639=* 

I P. L. T. 504 = 57 Ind. Cas. 707. Once a judgment-debtor’s application to set aside 
a sale on the ground of fraud is rejected by the executing Court, the decision bars 
the plea of fraud in subsequent proceedings. 38 Ind. Cas. 47. The conclusive 
character of the adjudication in a former execution proceedings as to a party’s right 
to execute the decree cannot be affected by the subsequent dismissal of that appli- 
cation for default. 3 L. W. 339 = (*9i6) 2 M. W. N. 64 = 33 Ind. Cas. 443. A rfar- 
disposed of for default of appearance as the plaintiff’s pleader was absent can- 
not be said to have been heard and decided on merits. It does not operate as w 
juduata, A. I. R. 1929 Horn. 217 = 31 Bom. L. R. 400=118 Ind. Cas. 700. Where 
point as to whether anything is still due under a decree not raised and decided by 
an appealable or judicial order in an exeruiion proceed ng, mere order passed on an 
application to bid at the same execution proceedings is not rri judicata. A. I. R. 
1929 Mad. 903=122 Ind. Cas. 16 1. But matter decided in prior application cannot 
be re opened. A. I. R. 1924 All 34 = 45 A. 735 = 21 A. L. J. 641 = 74 Ind. Cas. 513. 
Where an order releasing property from attachment is not appealed against, the 
order becomes final and so fresh appli{:aiion for the attachment of the same property 
does not lie. A. I. R. 1927 Lab. 85 = 28 P. L. R. 6:7 = 9 Lah. L. J. 193=100 Ind. 
Cas. 23. The quesin^n at issue in a prior execution petition and appeal to High 
Court being only about the re-opening of a partition and not as to whether there 
or was not a decision of particular items of property, a subsequent execution 
peiiiion for decision of the same item is not barred. (1916) 2 M. W. N. 118 = 4 L- W. 
101 = 37 Ind. Cas. 354. An order made at an earlier stage of the execution proceed- 
ings cannot be questioned at a later stage unless the party to be bound has had no 
notice of the proceedings. 21 C. W. N. 945 = 26 C. L. J. 109 = 37 Ind. Cas. 66 ; see 
also 38 A. 2?9=i4 A. L. J. 370 = 35 Ind. Cas. 234 ; 93 Ind. Cas. 833 = A. I. R. 1926 
Oi iili 291 = 1 Luck. 171 = 13 O. L, J. 11 1 = 3 O. W. N. 241 ; 65 Ind. Cas. 295=19 
A. J. 923 = 44 A. 130. But a party aggrieved may challenge by an appeal against 
the final order the propriety of the interlocutory orders made in the course of the 
proceedings. A. I. R. 1927 Lah. 232 = 100 Ind. Cas. 653. 

Execution proceedings— might and ought have.— Omission to object to 
execution application being not in accordance with law operates as 
A. I. R. 1928 Cal. 861=32 C. W. N. 1107 = 118 Ind. Cas. 337 •, see also A. 1. R. 
1929 Bom. 279=31 Bom. L. K. 320=118 Ind. Cas. 694 ; A I. R. 1926 Nag. 164 = 
89 Ind. Cas. 1009 ; 72 Ind. Cas. 397 = A. 1. R. 1923 Mad. 649=45 M. L. J. 71 = 17 
M. L W. 566; A. 1. R. 1922 All 27 = 44 A. 350=20 A. L. J. 170=65 Ind. Cas. 
759; 4 Rat. L. J. 213 = 48 Ind. Cas. 245. Omis^ion to object in prior execution 
proctedings to execui.ibiltty of the decree precludes J. D. from objecting that the 
decree is inexecutable when a subsequent application for e.xecution is made though 
the subsequent application relates to different items of property. A I. R. 1923 Mad. 
640 = 45 M. L. J. 71 = 72 Ind. Cas. 397. Failure to raise an objection on the ground 
of limitation operates as res Judicata. 45 Ind. Cas. 404 = 3 P. L. ^\^ 218. Omission 
to raise an objection to the non-lransferabiliiy of a holding in execution proceeding 
in which the holding is attached is a bar to its being raised in a subsequent execu- 
tion proceedings in execution of the same decree. 47 Ind. Cas, 790. 

In some of the cases it w.as hfkl that the doctrine of coosiTuctlve res judicata 
should be carefully applied to execution proceedings. 40 M. 1016=38 Ind. Cas. 
627 ; see also 40 M. 780=5 L. W. 267 = 38 Ind. Cas. 806 ; 21 Bom. L. R. 344=50 
Ind. Cas. 972. Objection as to amount of decree though not raised in previous 
proceedings can be raised in subsequent proce<*dings. A I. R. 1929 Mad. 903 = 122 
Ind. Cas. 161 ; see also 32 Ind. Cas. 754=20 L. }.6ii. Failure to object at one 
stage of execution proceedings does not bar objection at laier stage. A. 1. R. 1924 
Mad. 518=32 M. L. T. 118 = 70 Ind. Cas. 329 ; see also A. I. U. 1923 Mad, 212 = 43 
M. L. J. 293 = 69 Ind. Cas. 465 ; 91 Ind. Cas. 772 = A. I. R. 1925 Lah. 552 = 7 Lah. 
L- J. 343 ; A. 1. R. 1925 Pat. 588. But point raised at one stage of execution pro- 
ceedings and decided against J. D. after notice can not be objected at a later stage. 
A. I. R. 1926 All. 71-48 All. 201 = 24 A. L. J. 9' = 90 Ind. Cas. 83 •, see also 91 Ind. 
Cas. 443 — A. I. R. 1926 Mad. 12 = 49 M. L. J. 40. Where surety was ordered to be 
arrested but asked for lime for settlement, he cannot later plead his non-liability 
to decree-holder under the decree. A. 1 . R^ i93o l-ah. 80=129 Ind. Cas. 689. The 



60 


THB CODE OF CIVIL PROCEDURE. 


[S. li. 


doctrine of constructive res judicata applies In execution proceedings. A. I. R. 
1936 Lab. 167 ; see also A. I. R. 1936 Lah. 942 ; i6s Ind. Cas. 59^1936 M. W. N. 
1037=44 L. W. 460a A. I. R. 1936 Mad. 812*71 M. L. J. 317 ; A. I. R. 1936 Lah. 
246=38 P- L. R. 723* 163 Ind. Cas. 97. The principle of constructive res judicata 
as embodied in Explanation IV to section 11 of the C. P. Code also applies to 
execution proceedings. 15 Lah. 869*155 Ind. Cas. 286* A. I. R. 1935 Lah. 200 ; 
A. 1 . R. 1935 Pat. 485. Omission to object as regards jurisdiction does not operate 
as res judicata, 15S Ind. Cas. 811*1935 M. W. N. 1116*42 L. W. 856*A. I. R. 
1935 Mad. 935=69 M. L. J. 466. 

Execution prooeedings— parties and representatives.— Where matter in 
execution is myWira/fi against Hindu father the plea of r^r judicata is effective 
against son. A. I. R. 1930 Mad. 257*(i929) M. W. N. 776*120 Ind. Cas. 375. Official 
Assignee is not the representative of a judgment-debtor who has been adjudged 
insolvent. A. I. R. 1925 Mad. 688*48 M. L. J. 530*88 Ind. Cas. 85. An order 
refusing an application in execution proceedings for substitution under Order XXII 
does not operate as res judicata as against an application for execution under 
Order XXI, r. 1. A. I. R. 1925 Oudh 417=2 O. W. N. 352* 10 O. L. J. 538*29 
O. C. 98*88 Ind. Cas. 1016. Decision in execution proceedings binds the assignee 
of the decree-holder. A. I. R. 1926 Nag. 200=21 N. L. R. 159*92 Ind. Cas. 47. 
A widow of a judgment-debtor who has been brought on record after the death of 
her husband can extend that property against which execution was sought was 
gifted to her by judgment-debtor. A. I. R. 1931 Mad. 303 = (i93i) M. W. N.48 = 
33 L. W. 359=131 Ind. Cas. 610. Judgment-debtor not a party to prior pro- 
ceedings is not precluded from showing that the said proceedings were barred by 
limitation. A. I. R. 1923 Cal. 322*67 Ind. Cas. 878. 

Execution proceedings— Sale-proclaimation.— Decision under Order XXI, 
r. 66 is not res judicata in a later suit. A. 1 . R. 1924 All. 480*78 Ind. Cas. 582 ; 
88 Ind. Cas. 332*4 Pat. 731*6 P. L. T. 843*3 P^I* L. R. 118. But decision that 
notice under Order XXI, r. 66 is not necessary to party bars a plea of want of notice 
even after sale. A. 1 . R- 1924 Pat. 628*92 Ind. Cas. 326. Omission to appear to 
settle terms does not bar plea that property was not liable to attachment. A. I. R. 
1924 Mad. 1=46 M, 768*(i923) M. W. N. 571*18 L. W. 757 = 45 M. L. J. 346*74 
Ind. Cas. 155. Where settlement of sale proclamation is made after notice, Court 
cannot go behind the subsequent proceedings. A. I. R. 1923 Pat. 134*1 Pat. L. R. 
52*72 Ind. Cas. 863. A party who is sought to be affected by the bar of res judicata 
should have notice of the point which is likely to be decided against him and should 
have an opportunity of putting forward his contention against such a decision. 
Where a question of want of attachment is available to the judgment-debtor, the 
notice of settlement of proclamation gives him the opportunity of putting forward 
that grouted, and that he must put it forward then, if he wants to do so and should 
not be allowed to reserve it for later occasion because if the objection succeeds 
it makes further execution proceedings fertile. Sashayya v. Sattiraya, A. 1 . R. 1930 
Mad. 414=120 Ind. Cas. 863 ; see also A. I. R. 1922 Nag. 320*21 N. L. R. 23*88 
Ind. Cas. 831. 

Exeoution proceedings— lizntation.— Where the plea of limitation was 
raised inter alia in the defence to an execution application and the application was 
granted the plea was barred although the judgment did not expressly refer to it. 
A. I. R. 1921 P. C. 23=48 Ind. Cas. 45* 19 A. L. J. 168*23 Bom. L. R. 701 = 13 
C. L. J. 218*25 C. W. N. 581*40 M. L. j. 197*29 M. L. T. 345 (P. C.)*59 Ind. 
Cas. 880; see also 63 Ind. Cas. 844*468. 269*23 Bom. L. R. 1013; A. I. R. 
1927 Oudh 488*1 Luck. Cas. 543*105 Ind. Cas. 545. Question of bar of limitation 
for execution of a decree, arises when (1) notice requiring the judgment-debtor 
to show cause why the decree should not be executed against him has been served 
on him ; and (2) he has thus been in a position to raise that plea of limitation, 
and (3) that a Court has expressly or impliedly decided by its order the question of 
limitation in favour of the decree-holder. 33 Ind. Cas. 663. It is only when the 
point of limitation is concluded by proceedings in a previous execution that the 
judgment-debtor is not allowed to take that objection in a subsequent execution. 
53 Ind. Cas. 85*1920 Pat. 109. Point of limitation cannot be raised after sale. 
A. 1 . R. 1921 Cal. 606 = 34 C. L. J. 163*64 Ind. Cas. 594. Where intermediate 
execution proclamation was ordered on notice to the judgment-debtor, he cannot 
on a subsequent execution application plead that the intermediate application 
was time-barred and therefore the subsequent application was also barred, as Bom. 
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L. R. 1389=45 453—59 Cas. 747. Even in an application for transfer of a 

decree the judgment-debtor can and ought to plead limitation. If he fails the 
point is barred. A. I. R. 1924 Mad. 673*47 M. L. J. 4=19 L- W. 65 = 47 M. 641 = 
(1924) M. VV, N. 527 = 80 Iiid. Cas. 103. Failure to plead bar of limitation when 
execution was proceeded with bars the plea at a subsequent stage. A. 1 . R. 1926 
Oudh 261 = 1 Luck. 171 = 93 Ind. Cas. 833=13 O. L. J. 111 = 3 O, W. N. 291. 

Order allowing execution to issue operates as res judicata on the question of 
limitation. Subsequent dismissal of execution application does not imply that the 
order has become inefifective. A. I. R. 1928 Mad. 1052=116 Ind. Cas. 363 ; see also 
A.I.R. 1922 Oudh. 117-25 O C. 13 = 68 Ind. Cas. 267 ; 74 Ind. Cas. 130=2 Pat. 759 ; 
but see A. I. R. 1928 Pat. 471. Dismissal of an application for execution as out of 
time does not prevent the executing plaintiff from filing another darkhast and 
seeking to bring it within limitation on new grounds. A. I. R. 1922 Bom. 238 = 24 
Bom. L. R. 97 = 46 B. 467 — 66 Ind. Cas. 940. Where notice was issued to the 
judgment-debtor and the judgment-debtor did not raise the plea that the execution 
of the decree was debarred : that the decision is res judicata, 113 Ind. Cas. 

92. Plea that a previous execution was time-barred and hence the subsequent 
application was not valid should be raised at the earliest opportunity. A. I. R. 1926 
Mad. 77 = 22 L. W. 747 = (i 926) M. W. N. 53—91 Ind. Cas. 1017. 

Execution Proceedings.— Whether decree is executable.— An order of 
a Court directing execution of a barred decree to proceed after due notice to the 
judgment-debtor precludes the judgment-debtor from raising the same objection 
in a subsequent execution. 3 P.L. W. 13 = 41 Ind. Cas. 675. An order in execu- 
tion to the effect that the decree is not executable is res judic'tta, 4 Pat. L. J. 330 = 

5 Pat. L. W. 208 = 47 Ind Cas. 154. The fact that execution has been ordered as 
regards a certain sum does not operate as res judicata with regard to the amount 
due under the decree. A. I. R. 1926 Rang. 172=120 Ind. Cas. 664. Waiver of 
objection as to cxecutability of a decree, by judgment-debtor creates res judicata. 
A.I.R. 1928 Mad. 203 = 27 L. W. 20=1928 M. W. N. 67=109 Ind. Cas. 866. 
Judgment-debtor raising objections as regards the cxecutability of the dccreeon 
application to transfer it for execution the proper Court to decide such objections is 
the Court which transfers the decree and not the transferee Court. A. I. R. 1929 Mad. 
199=29 L, W. 246 =(i 929) M. W. N. 36—116 Ind. Cas. 113. Older erroneously 
made operates as res judicata. 44 B. 227 = 22 Born. L. R. 76 = 55 Ind. Cas. 32^ A 
previous exparte order for execution passed on service of proper notice to the judg- 
ment-debtor, which raised a question about the cxecutability of the decree operates 

res judicata, A. 1 . R. 1927 Lah. 149=98 Ind. Cas. 702; 59 Ind. Cas. 161=12 
L. W. 34 ; A. I. R. 1927 Mad. 813=26 L. W. 481. Judgment-debtor can plead at 
a later stage non cxecutability though not previously pleaded where assignee of 
decree-holder was benamidar oi judgment-debtor. A. 1 . R. 1924 Mad. 189=18 M. 
L. W. 453— 75 Ind. Cas. 845 ; sec also 17 L. W. 319—73 Ind. Cas. 213. Where a 
preliminary decree under Order XXXIV, r. 4 is, as such, incaprable of execution 
unless tnade absolute under Order XXIV, r. 5 but the judgment-debtor fails to raise 
suf h objection at the first application lor execution he cannot raise it later on. 
A. I. R. 1925 Lah. 640 = 7 Lah. L. J. 397 = 26 P. L. R. 784 = 92 Ind. Cas. 254. 

Execution proceedings — separate suit. — Where objection that lard of 
judgment-debtor could not be attached as he was agriculturist dismissed, no 
separate suit lies for declaration that judgment-debtor is agriculturist. A. 1 . R. 1930 
Lah. 628=31 P. L. R. 191 = 127 Ind. Cas. 858. But an order passed in execution 
proceeding as to the nature of land which is sought to be sold is not final and sepa- 
rate suit lies. A. I. R. 1931 Oudh 62 — 7 O. W. N. 1162= 130 Ind. Cas. 115. Against 
order allowing legal representative to execute decree an appeal lies but separate 
suit is barred. A. I. R. 1926 Mad. 536=92 Ind. Cas. 377. 

Execution proceedings — Dismieal for default —The doctrine of res judi- 
cata to execution proceedings does not rest on s. if, C. P. Code and dis- 

tinction are sometimes made between positive decisions and mere dismissal for 
default. A. 1 . R. 1936 Pat. 616 =163 Ind. Cas. 38 ; see also A. I. R. 1936 Pesh. 41 
= 160 Ind. Cas. 835 ; 1936 M. W. N. 840=71 M. L. J. 49 o =44 L. W. 565 ; 39 
C. W. N. 12o6=A. I. R. 1935 Cal. 664 ; A. I. R. 1935 238= 1935 A. L. J. 278 = 

153 Ind. Cas. 508. 


12. [New.] Where a plaintiff is precluded by rules from instituting a 
R»«. further suit in respect of any particular cause 

to further suit. action* he shall not be entitled to institute 
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a suit in respect of such cause of action in any Court to which this Code 
applies. 

Notes. — A decree against a supposed legal representative does not bar a fresh 
suit on the same cause of action against the real one. A. 1. R. 1928 Pat. 362=108 
Ind. Cas. 558 = 9 Pat. L. T. 807. 


13 [S. 14.] A foreign judgment shall be conclusive as to any matter 
. . . , , thereby directly adjudicated upon between the 

eSusi/r'®"-"^ ® 

they or any of them claim litigating under the 


same title except — 

(a) where it has not been pronounced by a Court of competent 
jurisdiction ; 

(b) where it has not been given on the merits of the case ; 

(c) where it appears on the face of the proceedings to be founded on an 
incorrect view of international law. or a refusal to recognise the law of LBritish 
India] in cases in which such law is applicable ; 

(d) where the proceedings in which the judgment was obtained are 
opposed to natural justice ; 

(e) where it has been obtained by fraud ; 

(f) where it sustains a claim founded on a breach of any law in force 
in [British India]. 


Amendment in Burma.— For words within brackets, substitute “British 
Burma” in Burma. 


Scope. — This section applies to plaintiffs as well as defendants. A. I. R. 
1928 Rang. 319 = 6 Rang. 552=116 Ind. Cas 465 ; A. I. R 1928 Mad. 327=51 M. 
720*=54 M. L J. 479- Section 13 refers to cases where for one reason or another, 
the controversy raised in the action has not been the subject of direct adjudication 
by the Court. 40 M- 1 12 = 44 1- A. 6 = 32 M. L. J. 35 = A. L. J. 92=19 Bom. L. R. 
206=21 C. W. N. 358 P. C. A judgment of a foreign Court granting probate of a 
Will is conclusive evidence that the instrument passed was testamentary according 
to the law of the foreign country. It proves nothing else. A. 1. R. 1936 Mad. 197 = 
1936 M. W. N. 82 = 43 L. W. 75. 

Clause (a).— Decision of a foreign Court under the authority of the state on .a 
subject-matter of w is conclusive. A. I. R. 1928 P. C. 83 = 47 C. L. j. 263 = 
30 Bom. L. R. 753 (P. C.) = io7 Ind. Cas. 352. Foreign judgment in connection with 
the land outside the jurisdiction of the Court are not binding on the British Indian 
Courts. A. I. R. 1929 Lah. 627=119 Ind. Cas. 482. Foreign judgment passed 
without jurisdiction is not binding. 144 Ind. Cas. 557=1933 M. W. N. 657=37 L. 
W. 410= A. 1. R, 1933 Mad. 393 = 64 M. L. J. 531. A foreign Court clearly has no 
jurisdiction to pass a decree against a defendant in a personal action for money 
where the defendant on the date of the suit is not a resident of the foreign state 
at all, but a resident of British India. 59 M. 918 = 162 Ind. Cas. 904=1936 M. W. 
N. 478=43 L. W. 6o7 = A. I. R. 1936 Mad. 552 = 71 M L. J. 93 ; see also Chonnal 
v. KasCute, 63 C. 1033 = 63 C. L. J. 175 = 40 C. W. N. 591. A question under 
section 13 (a) of the C. P. Code as to whether the foreign Court was a Court of 
rompetent jurisdiction must be determined in regard to the personal actions, not 
by the territorial law of the foreign state but by the rules of Private International 
law. In a personal action, a foreign Court has jurisdiction in an international 
sense ; if (/) the defendant is the subject of the foreign country in which the 
judgment has been delivered ; or {//) he was a resident in that foreign country 
when the action began ; or (/V/) he, in the character of a plaintiff, has selected the 
forum in which he is afterwards sued ; or {w) he had voluntarily appeared in 
that Court and submitted to its jurisdiction ; or (v) he had contracted to submit 
himself to the foreign forum in which the judgment is obtained ; or (vi) (stmpie ) — 
he has real estate within the foreign jurisdiction in respect of which the cause of 
action arose while he was within that jurisdiction. 63 C. 1033 = 63 C. L, J. 175 = 
40 C. W. N. 591 ; see also 158 Ind. Cas. 24. A foreign judgment to be valid cause 
of action for a suit tipon it in British India must be final and conclusive in the Court 
in which it is passed. 158. Ind. Cas. 547=A. 1 . R. 1935 Rang. 284. Foreign 
judgmients stand upon a different footing and the considerations which apply to the 
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judgments of ordinary Courts in British India, do not apply to them in their 

enlirety. Therefore the executing Court can enter into the question. Whether 

the foreign Court had jurisdiction to pass a decree against the judgment-debtors 
and if it finds that the judgment-debtor was not amenable to the jurisdiction of 
that foreign Court, the decree passed against him is not pronounced by the Court of 
competent jurisdiction. A. I. R. 1935 Lah. 551 = 37 P. L. R. 240=158 Ind. Cas. 
232. The concluding words of s. 44 namely, “as if they had been passed by the 
Court cf British India** do not in any way control the operation of the provisions of 
s. clause {a). Ibid. It is not open to the Court trying the suit on foreign judgment 
to decide whether the decision of the foreign Court on the materials put before it 
is right or not. The duty of the Court is merely to see that the foreign Court has 
applied its minds to the facts and the law on the point. A. I. R. 1934 Bom. 

390 = 36 Bom. L. R. 844. A person whose interest was in conflict with that of a 

minor was appointed a guardian ad ItUm in a suit against the minor in a foreign 
Court. That Court decided against the minor and upon this decision the minor 
sued the plaintiff in a British Court ; Held that since that person was not a fit 
person to be appointed a guardian and that the foreign Court did not follow the 
rules and procedure under order 33 or the rules of natural justice in appointing 
him a guardian, the minor was not properly represented in the suit in the foreign 
Court, and the appointment has prejudicial to the defence of the minor there, and 
the foreign Court decree against the minor was not binding on the minor and did 
not avail the plaintiff. Ibid. 

Clause (b). — In Derby v. Martin^ 62 C. 682 = 39 C. W. N. 557 = 61 C. L. J. 29, 
Cunltif /. observed : “Section 13 deals with the principles of res judicata in relation 
to a foreign judgment ; hut whilst giving general effect to the principle, the section 

contains six provisos in the form of cxcepiions Section (b) has been the subject of 

considerable judicial interpretation. The leading case in this regard is the decision 
of the Privy Council in Reyvier v. Visvanathavi Rcddi^ (L. R. 44 1. A. 6 = 40 M. 112 = 
21 C \V. N. 35S,'.... Endeavouring to deduce tne principles contained in this body 
of d(j isioiis, it seems to me that they deal with three different categories of case. 
Firstly^ there is the category in which the defence is put in, but is stiuck out ani 
judgment is artificially given by default without any judicial consideration of the 
plain i.ff’s evidence at all. Secondly ^ there is the class of case where no defence has 
ever been on the file and again there is no consideration of the plaintiff’s evidence 
l)y the Coiiit, judgment being given by default under summary procedure. Thirdly^ 
we have the position in which there is no defence again, but where the phintiflf’s 
evidence is considered in some manner or another. The case before me now is 
clearly within the second category and in my opinion is also cleaily within the 
ambit of Rcymer v. Visvanatham (44 I. A. 6 = 40 112 = 21 C. W. N. 358) ... 
If the "^uery had been put to me, I should have said that, in my view, primarily, this 
sub-sc.:tion was not meant to British Courts at all. I should have argued that it was 
a sub-section of a special nature deliberately inseiied as a proviso to the ordinary 
lilies of res judicata in the Code, for the purpose of protecting persons in India from 
ui. fair and unrneritorious judgments cf Courts outside the British Empire where 
procedure and principles where followed in no way compatible with ideas of British 
justice.” Foreign judgment is not binding on the British Indian Courts if it was 
not decided on merits. A. I. R. 1930 Mad. 146=123 Ind. Cas. 6co. An exparte 
decree of a foreign Court is not a decree on merits and as such not binding on the 
British Indian Courts. A. I. R. 1930 Mad. 149=57 M. L. J. 459= 123 Ind. Cas. 
579 ; A. 1. R. 1928 Mad. 133 = 26 L. W 803=107 Ind. Cas. 810 ; 82 Ind. Cas. 425 
= 47 M. 877 = 47 M. L. J. 356 ; but ste 92 Ind. Cas. 491 = A. I. R. 1926 Mad. 259=22 
L. W. 820. 

Exparte judgment of foreign Court passed only on plaintiff’s pleading is no judg- 
ment on metits. A. 1. R. 1928 Rang. 3i9«-6 Rang. 552=116 Ind. Cas. 465 ; A. 1. R. 
1927 Mad. 265=52 M. L, J. 240=50 M. 261 = 100 Ind. Cas. 555. A. 1. R. 1933 Mad. 
544=38 L. W. 232. Decision of a foreign Court is conclusive if the defendant filed 
his written statement but his solicitor reported no further instruction, ii L. VV. 609* 
57 Ind. Cas. 742 ; 17 A. L. J. 501 = 50 Ind. Cas. 780. Judgment is a judgment on 
merits if evidence is taken although there is default. A. I. R. 1925 Mad. 788 = 21 L. 
W. 330=86 Ind. Cas. 492 ; see also A. I. R. 1935 Rang. 284=158 Ind. Cas. 547. An 
exparte decree is none the less a decree on the merits, when the defendant, after 
proper service fails to appear. Such default of appearance amounts to admission 
of the plaintiff’s claim. 16 Lab. 768=158 Ind. Cas. 113 = A. I. R. 1935 Lah. 396=37 
P. L. R. 852. But decision against a party due to default on bis part is not judgment 
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given on merits of the case. A. I. R. 1Q27 AU. 5io»^25 A. L. * J. 887«aio5 Ind. Cas. 
186 ; sec also 140 Ind. Cas. 82 » A. I. R. 1932 Lah. 649’” A. I. R. 1932 Lah. 689. 

Clause (o).— International law governs rules of jurisdiction of foreign Courts. 
Submission to jurisdiction of foreign Court creates jurisdiction. A. I. R. 1925 Mad. 
788«2i L, W. 330=86 Ind. Cas. 492. Execution of power of attorney in favour of 
another empowering him to conduct litigation in foreign Court amounts to submission 
to its jurisdiction. A. I. R. 1925 Mad. 155=47 M. L. J. 356-47 M. 877-20 L. W. 
677=82 Ind. Cas. 425 ; A. I. R. 1926 Mad. 259=92 Ind. Cas. 491. Section 13 should 
be determined by the International Law and not by the law of the country. 39 M, 
733=3 L. W. 90=19 M. L. T. 68=30 M. L. J. m8=(i9i 6) M. W. N. 83=32 Ind. 
Cas. 597. Where the Supreme Court of Penang in the inquiry before it refuses to 
recognize the law of British India applicable to deceased’s immovable properly in 
India, the judgment of the Supreme Court is not one on which the plaintiff can 
successfully sje in India- 148 Ind. Cas. 297 = 1934 M. W. N. 658 = 39 L. W. 58 — 
A. I. R. 1934 Mad. 145 = 66 M. L. J. 207. 

Clause (d).— Proceedings against minor defendant without appointing guardian 
ad litem are opposed to natural justice. A. I. R. 1927 Lab. 2co=8 Lah. 54=102 Ind. 
Cas. 523, Suits based on foreign judgments should not he dismissed although they 
are merely contrary to natural justice. 13 P. W. R. 1916=34 Ind. Cas. 255. Mistake 
of law in a foreign judgment does not vitiate it unless the procedure is opposed to 
natural justice. 41 M. 205 = 34 M. L. J. 295=45 Ind. Cas. 703* 

Clause (e). — Vide A. I. R. 1922 Lah. 175. 

Clause (f). — Foreign judgment cannot be challenged even if opposed to Indian 
law. 9 Bur. L. T. 106=35 ^nd. Cas. 741. 

British India. — For meaning of British India in its application to British Burma. 
Burma General Clauses Act of 1898, s. 2 (5) given under s. 29 of this book. 

Objection to jurisdiction when can be taken.— Objection as to jurisdic- 
tion of foreign Court can be raised even in execution proceeding. A 1. R. 1925 Cal. 
955 = 89 Ind. Cas. 347 = 41 C. L. J. 503=30 C. W. N. 785 = 98 Ind. Ca^. 740 ; see 
also A. I. R. 1925 Mad. 788 = 21 L. W. 330 = 86 Ind. Cas. 492. A Court which 
entertains a suit on a foreign judgment cannot Institute an enquiry into the merits 
of the original action or the propriety of the decision. A. I. R. 1924 All. 161=46 
A. 119=21 A. L. J. 890=79 Ind. Cas. 332. 

Submission. — What is submission is a question of some nicety. Submission 
need not be by some overt act in Court. Part payment towards decree is an impor- 
tant circumstance from which submission may be inferred. (193O A. L. J. 653. 
If a non-resident defendant appears in a foreign Court, and pleads that that Court has 
no jurisdiction, and also pleads to the merits, he submits to the jurisdiction of that 
Court voluntarily. Chormal v. Kaituri^ 40 C. W. N. 59* =63 C. 1033 = 63 C. L. J. 
175. A person who has filed suits in a Court having jurisdiction to try them can- 
not thereby by implication be taken to submit to the jurisdiction of the same Court in 
cases when the Court has no jurisdiction. Oomer v. Thirce^ A. I. R. 1936 Mad. 552 
= 1936 M. W. N. 478=59 M. 918=162 Ind. Cas. 904 = 43 1- W. 607 = 7* M. L. J. 
93 ; see also 1936 M. W. N. 1165 = 44 L. W. 75^ = 7* M. L. J. 858. The British 
Courts will not recognise the judgment of the Courts of a foreign country passed 
in an action in persenam against a British subject, not resident in that country at 
the date of the action, who has neither appeared in the suit nor submitted to the 
jurisdiction of the foreign Court. 63 M L. J. 761 = 1932 M. W. N. 1314=36 L. W. 
756= 140 Ind. Cas. 588. The effect of the decision of the Judicial Committee in 
Sirdar Gurdyal Sin^h v. The Raja of Faridkote, (1894) A. C. 670 is that the mere 
fact that a person enters into a contract in a foreign country, does not lead to the 
inference that he agrees to be bound by the decisions of that Courts cf that country. 
63. M. L. J. 761 = 1932 M. W. N. 1314=36 L. W. 756=140 Ind. Cas. 588. 

14. [S. 13, Exp. IV.] The Court shall presume, upon the production 
_ , . of any document purporting to be a certified 

Presumption as to foreign of a foreign judgment, that such judgment 

ju gmenis. pronounced by a Court of competent juris* 

diction, unless the contrary appears on the record ; but such presumption 
may be displaced by proving want of jurisdiction. 
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Notes. — In a suit on foreign judgment every presumption is made in favour of 
foreign judgment. 24 M. L. T. 244=49 Ind. Cas. 202. The jurisdiction of the Court 
tiying the previously instituted suit depends upon allegations made in a plaint. 43 C. 
144=33 In^l* ^ judgment of a foreign Court obtained against a defendant 

cannot be enforced in British India where he at the time of the commencement of 
the suit was not a subject of, nor resident in, the country in which the judgment 
was obtained. A. I. R. 1927 All. 510=25 A. L. J. 887- 105 Ind. Cas. 186. 


Place of Suing. 


Court in which suits to be 
instituted. 


15. [S. 15.] Every suit shall be instituted 
in the Court of the lowest grade competent to 
try it. 


Scope of the section. — This section is a proviso to ss. 19 and 20 of the 
Bengal Civil Courts Act. The word '*shair^ in this section is Imperative on the 
suiior and not upon the Court for whose benefit it is intended. 7 A. 23o = A. W. N. 
1S85, I (F. 13.) per Pciheram C, /. This section is a rule of procedure and not of 
jurisdiction. Ibid ; per Brodhurst and Mahmood /. A subordinate Judge trying a 
Munsifif’s Court suii does not act without jurisdiction; and his decree cannot be 
reversed on appeal on the ground of want of jurisdiction. 7 A. 230 (F. B.) = A. \V. 
N. 18S5, I ; see also 15 M. 241 ; 17 C. 155. 

Even where two Courts have concurrent jurisdiction to try the same suit, in view 
of the imperative wording of s. 15, C. P. Code, every suit must be instituted in the 
Court of the lowest grade having jurisdiction to try the same. 4 S. L. R. 264 ; but 
see 184 P. R. 1888. The trial of the suit by a Court of higher grade is merely an 
irregularity. A. I. R. 1927 Mad. 568=52 M. L. J. 323 = 24 L. W. 367. The Sub- 
Judge should not have returned the plaint to the Court of Munsiff even if it was 
afterwards found that the value of the subject-matter was below Rs. 5,000. (1930) 

A. L. J. 386= 122 Ind. Cas. 187. Prtma facie the plaintiffs claim determines the 
jurisdiction unless some other principles come into operation to prevent such a 
result. A. I. R. 19H Cal. 783=51 C. 737 = 28 C. W. N. 710 = 78 Ind. Cas. 747 *• see 
also A. I R. 1933 Pa". 246=145 li d. Cas. 294. The party should file his suit in 
li e Court of lowest grade. The higher Court can try a suit triable by the Court of 
lower gra le. A. I. R. 1925 Rang. 278 = 4 Bur. L. J. 104 = 90 Ind. Cas. 728. Date 
of presentation to the proper Court is the date of institution of the suit. A. I. R. 
1028 Bom. 421 = 52 Bom. 548 = 30 Bom. L. R. 970. The section is exhausted once 
tlie iiisirution takes place in accordance with its provision. 54 Ind. Cas. 655. The 
value put by a plainiiflf prima facie determines jurisdiction. 9 S. L. R. 164 = 32 
III 1. Cas. 029. Where a Judge receives plaints for distributing to proper Courts, 
he acts n.. nislerially. His discretion overrides the provisions of s. 15, in so far as 
he can ilirect a suit which might be tried by a Court of lower jurisdiction to be 
ried by a Court of higher jurisdiction. But a suit is barred by the provision of 
this «;ection. iio Ind. Cas. 293= A. I. R. 1928 Lah. 484. Section 15 is not one of the 
section-: excepted by s. 120 but clearly it cannot apply to the High Court in the 
exercise of its original civil jurisdiction. A. I. R. 1935 Rang. 517. In the case of 
under valuation of relief it is the duty of the Court on the motion of either party or 
Ex pfoprio inotu to order that the plaint be returned for presentation in the proper 
Court. 3 A. W. R. 405. 

16. [S. 16.] Subject to the pecuniary or 
Suits to be instituted where other limitations prescribed by any law, suits— 
subject-matter situate. ^ / .r 1 


( oi) for the recovery of immovable property with or without rent or 
profits, 

(A) for ihe partition of immovable property, 

(c) for foreclosure, sale or redemption in the case of a mortgage of or 
charge upon immovable property, 

{d) for the determination of any other right to or interest in immovable 
propeity, 

(<?) for compensation for wrong to immovable property, 

(/) for the recovery of movable property actually under distraint or 
attachment, 

C. P. Code— 9 
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shall be instituted in the Court within the local limits of whose jurisdiction 
the property is situate : 

Provided that a suit to obtain relief respecting, or compensation for wrong 
to, immovable property held by or on behalf of the defendant may, where the 
relief sought can be entirely obtained through his personal obedience, be in- 
stituted either in the Court within the local limits of whose jurisdiction the 
property is situate, or in the Court within the local limits of whose jurisdic- 
tion the defendant actually and voluntarily resides, or carries on business, or 
personally works for gain. 

Explanation. — In ihis section “property” means property situate in British 
India. 

Scope of the section. — Non-compliance with provisions of ss. i6 to 20 is not 
fatal to jurisdiction of Court and does not render decree passed by Court of com- 
petent jurisdiction mere nullity and the executing Court cannot refuse to execute it. 
A. I. R. 1931 Sind 47= 131 Ind. Cas. 182. Once the Court has seisin of the case it has 
jurisdiction to try it to its conrlusion unless there is any reason for holding that that 
jurisdiction has been removed. A. I. R. 1925 Mad. 117 = 47 M. L. J. 448. A suit 
for a declaration that the probate proceedings shall not affect the plaintiffs and for 
the administration of the estate left by ihe testator, does not fall under s. 16. A. I. 
R. 1926 Lah. 456=94 Ind. Cas. 1046. Where the properties are situate in different 
jurisdictions these sections are no bar to parties bringing successive suits. 32 Iml. 
Cas. 423=* (191 6) I M. W. N. 146=3 L. W. 107. Section 16 applies only to suits 
determining rights in immovable property. A. I. R 1923 Mac). 109= 16 L. W. 
78^3=43 M. L. J. 615 = 72 Ind. Cas. 920. An agent of plaintiff's firm at Delhi obtain- 
ed an order from the defendant who had a shop in Nasik District. The parties had 
agreed that all claims should be settled at Dclh-. Further ihe goods were sent hy 
rail from Delhi : Held that both Courts had jurisdiction, that the Delhi Court had 
jurisdiction as the goods were made over to radway company in Delhi and that 
section 39, Sale of Goods Act, would apply. A. I. R. 1934 Lahore 44-144 Ind. Cas. 
828. The Province of Berar is a foreign territory and a british Indian Court has no 
jurisdiction to pass a decree upon a mortgage for sale of property situate in Berar. 
A. 1 . R. 1935 Nag. 250=159 Ind. Cas. 739 (F. B.) ; see aUo A. !. R. 1935 Nag. 192 ; 
4 N. L. R. 61. In suit relating to movable property a Court, within whose jurisdic- 
tion the movable property is kept, has jurisdict on to try the case. A. I. R. 1934 
Ail. 226=47 Ind. Cas. 591 = A. L. R. 1934 All. 721 = 3 A. W. H. ir. The Courts in 
India like the English Courts have a limited jurisdiction to entertain suits relating 
to foreign immovable property. These Courts have power to exercise a jurisdic- 
tion in personam^ in respect of foreign immovables against person locally within 
the jurisdiction, in case where there is an equity between the parties arising from 
contracts, fraud or trust provided that the decision of title be not directly involved. 
But such an equity must be of a peisonal nature, />. , there must be either a fiduciary 
relationship or privity of some other kind between the paities. A. 1 . R. 1934 Sind 
123 = 28 S. L. R. 54. 

Clause (a).— The object of the detailed provisions of s. 16, C. P. Code, 1882, is 
to limit jurisdiction in respect of claims to immovable property to Court within 
whose local jurisdiction such property may be situated ; and as a rule, Indian Courts 
have no power to decide on rights and interests in immovable property lying out- 
side the iccal jurisdiction. 23 B. 22. A suit for rent can be brought where pro- 
perty is Situate or where the tenant resides. But a suit fer ejectment can be brought 
only where property is situate. A. 1 . R. 1923 Cal. 619=27 C. W. N. 542 = 77 Ind. 
Cas. 253. Suit for administration of the estate of the deceased is cogniz ible by the 
Court in the jurisdiction of which a portion of the immovable property is situate. 
A. I. R. 1926 Lah. 503 = 27 P. L. R. 398 = 96 Ind. Cas. 691. Ss. 16 and 17 apply both 
to movable and immovable properties the latter must be situate wholly 
or in part within the jurisdiction of the Court. A. I. R. 1926 Lab. 506=27 P. L. R. 
398 = 96 Ind. Cas. 691. Courts in British India cannot entertiin a suit with respect 
to property outside its jurisdiction. A. I. R. 1928 Nag. 295 = 24 N. L. K. 95=111 
Ind. Cas. 135. A suit for specific performance of contract to sell land is a suit for 
land under this section. 143 Ind. Cas. 759*=A. 1 . R. 1933 Mad. 436. A suit for 
setting aside the Boards’ decision under the Madras Religious Endowment Act that 
a temple is a public temple lies only In the Court where the temple is situate. A, I. 
R. 1928 Mad. 1272=28 L. W. 535=55 M. L. J. 605 = 116 Ind. Cas. 561. A suit for 
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declaring ihat.a Will set up is a forgery and for its cancellation can be instituted 
under s. 20 (c) in a Court having jurisdiction over any pirt of the properties dealt 
with by the Will. A I. R. 1023 Mad. 109=43 M. L. J. 6i5 = (i922) M. W. N. 834 = 
16 L. W. 785 = 72 Ind. Cas. 920. 

Clause (b). — Where the property in respect of which a partition suit is filed* 
consists of both movable and immovables, the immovable property being outside 
the jurisdiction of the Court and the movable within jurisdiction, the Court may 
grant relief so far as movable property is concerned, but must decline jurisdiction 
with regard to immovable property. 25 S. L. R. 275 = A. I R. 1931 Sind 50=131 
Ind. Cas. 186. 

Clause fo).— This section does not apply to a suit for declaration, that a mort* 
gage-decree in respect of pioperiies at Patna passed l.y the Court at Benares is in 
operation against the plainiiff. A I. R. 1924 Pat 831=75 Ind. Cas. 469. 

Clause (d).— Section 16 (d) includes a charge on imirovable property, A. I. R. 
1931 Sind 47= 1 31 Ind. Cas. 182. A suit for maintenance with a prayer for a charge 
on property within jurisdiciitm cf a Court is cognisable by the Court. 18 Bom. L. R 
67 = 40 B. 337 = 32 Ind. Cas. 985. A suit for s| ecific peifoimance is not a suit fo. 
land or for the deteiininaiion tf any right to or interest in immovable propertyr 

9 Bur. L. T. 119=36 Ind. Cas 431. A suit to enforce a charge created of the land, 
can be instituted in the Couil where the land is situated. 29 M. L. J. 639 = 42 M. 
795; = 2 L. W. 1046= 18 M. L. T. 464 = 31 Ind. Cas. 255. A suit on a promissory- 
iiotc and also f<ir declaration that the decretal amount is a charge on a certain pio- 
jicrty mortgaged as security fer payment of the amount on promissory-note falls 
under danse ( i). A. I. R. 1926 Lah. 660 = 96 Ind. Cas. 752. A suit for accounts 
cannot be considered to be a suit in respect of an interest in immovable property 
w.ibin the meaning of s. 16 (d), C. P. Code, merely because the accounts relate to a 
f.sctcry. 52 P. L. R. 464. Where to a suit for maintenance by a Hindu widow 
js added a fuilher claim for a declaration that the past and future maintenance due 

10 tlie idaintifTand costs of the suit are a charge on a certain immovable properties 
in ilie nands of the defendant, the suit falls within the purview of s. 16 (d), C. P. 
Code. A. I. R. 1935 Mad. 1043-= 158 Ind. Cas. 1012=1935 M. W. N. 1135 = 42 L. 
W. 647. Where the dispute suLmiued to aibilralion involves the determination of 
a right to or interest in immovable properties situated outside the jurisdiction of 
the Coun, the Court would have no jurisdiction to file the award. A. I. R. 1934 
Sind 1^3. 

Clause (f;.— Court in whose jurisdiction movable property is kept haa jurisdic- 
tion to try suit relating to movable property. A. I. R. 1934 All. 226=1934 A. L. J. 
- 34 ^'* 1^7 Ind. Cas. 441* 

Proviso. — The Court cannot in the case of immovable property situate without 
the jurisdiction, give relief /« still it can entertain a suit in respect of it when 
die relief sought can be entirely obtained through the defendant's obedience. (1885) 

A. W. N. 195. A suit for dissolution of partnership can he instituted in the Court 
within whose jurisdiction the parties reside or the cause of action arises. 17 A. L. J. 
567 = 50 Ind. Cas. 156. A suit that the defendant should execute and register a 
deed of surrender of the occupancy holding or should pay back to the plaintiffs the 
consideration of his promise, is triable in a Court within whose jurisdiction the 
defendant resides. A. I. R. 1926 Nag, 313*93 Ind. Cas. 103. When business is 
carried on in two places, Court in both places can entertain a suit for dissolution of 
partnership. A, I, R. 1926 Mad. 427=50 M. L, J. 298=23 L. W. 361. “DefendaiU’* 
means “all the defendants.” A. I. R. 1924 Cal. 443 = 73 Ind. Cas. 405. A suit for 
mesne profits of land situate outside British India can be instituted in British India 
if the decree can be executed by the personal obedience of the defendant. A. J. R. 
*9.22 Boro. 188 = 46 B. 108=23 Bom. L. R. 903 = 68 Ind. Cas. 510. In administration- 
suit. where property is partly outside jurisdiction, the Court cannot order delivery of 
such property to administrator but can order person in possession to account for the 
portion as condition to his obtaining his share, if any, in the estate. A. I. R. 1921 L. 

B. 82 = 11 L. B. R. 188 = 66 Ind. Cas. 530. A British Indian Court will not adjudicate 
on questions relating to the title to, or the right to the possession of, immovable 
properly out of British India. But the Code does not forbid the institution of a suit 
for mesne profits of immovable propery outside British India where the decree of 
the Court can be effectively enforced by the personal obedience of the defendant 
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within the jurisdiction. A. I. R. 1928 Nag. 56=10 N, L. J. 232 = 23 N. L. R. 170— 
106 Ind. Cas. 7. 


17. [S. 19.] Where a suit is to obtain relief respecting, or compensation 

for wrong to, immovable property situate within 
the jurisdiction of different Courts, the suit may 
be instituted in any Court within the local limits 
of whose jurisdiction any portion of the property 
is situate : 


Suits for immovable pro- 
perty situate within jurisdic- 
tion of different Courts. 


Provided that, in respect of the value of the subject-matter of the suit, the 
entire claim is cognizable by such Court. 


Scope. — Under this section, the plaintiff’s right is absolute to institute his suit in 
any of the districts, in which his property is situate, without gelling the sanction of 
a Superior Court. lo P. R. 1891 ; see also A. W. N. 1894, 4. “Courts" means 
Courts to which C. P. Code applies. 51 Ind Cas. i85«A. I. R. 1919 P. C. 150. Suiis 
for price of goods sold lie at the place where part of cause of action arose. A. I. R. 
1924* Mad. 789 = 46 M. L. J. 371 = 19 U. W. 499 = 34. M. L. T. 116 = (1924) M. VV. N. 
536=84 Ind. Cas. 691. Suit for price of goods sold lies at the place where it was 
agreed lobe paid. A. I. R. 1922 Lah. 56=3 Lah. L. J. 499=69 Ind. Cas. 424. The 
words “a suit to obtain relief respecting immovable property” covers suits for fore- 
closure, sale or redemption but the words in s. 17 “within the jurisdiction of the 
different Courts", must mean within the jurisdiction of different Courts to which the 
Code applies. British Indian Courts have no jurisdiction to try a suit on mortgage 
so far as it relates to property situate outside British India. A. I. R. 1930 P. C. 
185 = 59 M. L. J. 379=57 I- A. 194 = 34 C. W. N. 854 (P. C.)=126 Ind. Cas. 417. 
A Court having jurisdiction to try the question as to who the successor of the wakt 
is, has jurisdiction also to decide as to tne mutwaliship of the property A. 1. R. 
1928 Oudh 67= 109 Ind. Cas. 835. Jurisdiction once vested cannot be taken away 
even though the portion of the property which gave it the jurisdiction does not 
belong to the plaintiff unless its inclusion was not honnfide. A. 1. R. 1930 Nag. 1S9 
= 26 N. L. R. 103= 124 Ind. Cas. 703. There is no jurisdiction for bringing the 
suit in respect of the trust property elsewhere than in the Court of the district where 
the property is situate such justification cannot be found in s. 17. 59 I. A. 268 = 7 
Luck. 324 = 36 L. W. 146=1932 A. L. J. 691 = 137 Ind. Cas. 539=56 C. L. J. 36 = 36 
C. W. N. 937 = 34 Bom. L. R. 1299=63 M. L. J. 336= A. I. R. 1932 P. C. I72 = A. L.. 
R. 1932 P. C. 322 (P. C.). The Courts in British India have no jurisdiction over 
immovable property outside British India, and the assumption of jurisdiction by a 
British Indian Court over such property cannot be justified by virtue of the provision 
of s. 17 of the Code even if a part of the property in suit be situated in British India. 
A. I. R. 1931 Rang. 252=9 Rang. 480 (F. B.) ; see also 42 M. 813 (P. C.). Immovable 
property in a suit which confines distinct causes of action against different defendants, 
if situate within jurisdiction of different Courts, suit may be instituted under s. 17. 
37 M. L. W. 681. Where mortgaged property is situate in Native State, a Sub- 
Judge cannont order sale, even if mortgage is valid, because the Code cannot apply 
to such sales. 142 Ind. Cas, 130=57 B. 234 = 34 Bom. L. R. 1384 = A. I. R. 1932 
Bom. 642. The choice given by s. 17 can be utilised only if the Code applies to 
both the Courts. A. I. R. 1936 P. C. 189; A. I. R. 1919 P. C. 150. The Civil 
Procedure Code including s. 17, extends to Courts established under Bengal, Agra 
and Assam Civil Courts Act. 15 Pat. 567=163 Ind. Cas. 49=71 M. L. J. 60 (P. C.) = 
40 C. W. N. 1061 = 38 Bom. L. R. 768=44 L. W. 88=17 Pat. L. T. 461 = 63 C. L. 
J. 476 (P. C.). Wheic lands are situate both in the Santal Parganas and in the 
Gaya District the plaintiff by reason of s. 17, Civil Procedure Code, could elect 
to bring his action in the Gaya Court or in the Court of the Sub- Judge of the 
Santa! Parganas. The Gaya Court has jurisdiction (but for s. 5 of the Regulation of 
1872; within the meaning of s. 3(a) of the Regulation of 1872. A. I. R. 1934 Pat. 
292=^15 P. L. T. 237*13 Bat. 486=152 Ind. Cas. 301. 


18. [S. 16 A.] ( 1 ) Where it is alleged to be uncertain within the local 
, , . . c limits of the jurisdiction of which two or 

Place of institution of suit Courts any immovable property is situate, 

any one of those Courts may, if satisfied that 
there is ground for the alleged uDcertainty, 


where local limits of jurisdic 
tion of Courts are uncertain. 
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record a statement to that eflfect and thereupon proceed to entertain 
and dispose of any suit, relating to that property, and its decree in the 
suit shall have the same effect as if the property were situate within the 
local limits of its jurisdiction : 

Provided that the suit is one with respect to which the Court is compe- 
tent as regards the nature and value of the suit to exercise jurisdiction. 

(2) Where a statement has not been recorded under sub-section (i), and 
an objection is taken before an appellate or revisional Court that a decree or 
order in a suit relating to such property was made by a Court not having 
jurisdiction where the property is situate, the appellate or revisional Court 
shall not allow the objection unless in its opinion there was, at the time of 
the institution of the suit, no reasonable ground for uncertainty as to the Court 
having jurisdiction with respect thereto and there has been a consequent fail- 
ure of justice. 

Scope.— In a suit Ly ihe proprietors of village B in the Musaffarna^rah dis- 
trict for a declaration that certain land awarded to the proprietors of village K, in 
the Multan District by the Settlement Authorities in a boundary dispute, belongs 
to them, and should be included in their village, the Munsiff of Muzaffarnagrah^ 
in whose Court the suit wsls filed, not being certain whether he had jurisdiction 
to try the case, determined the question before the merits were gone into, and de- 
cided that he possessed jurisdiction. The Divisional Judge on appeal set aside 
the decree passed by the Munsiff ; Held that the Divisional Judge wis wrong in 
setting aside the decree passed by the Munsiif for want of jurisdiction ignoring the 
provision of this section. 25 P. L. R. 1901 = 1 P. L. R. 1901. 


19. [S. 18.] Where a suit is for compensation for wrong done to the 

person or to movable property, if the wrong was 


Suits for compensation 
\N ’•ong to person or movables. 


done within the local limits of the jurisdiction of 
one Court and the defendant resides, or carries 
on business, or personally works for gain, within the local limits of the juris- 
diction of another Court, the suit may be instituted at the option of the plain- 
tiff in either of the said Courts. 


Illustratians. 

(a) A, residing in Delhi, beats B in Calcutta, B may sue A either in Calcutta 
or in Delhi. 

(^) A, residing in Delhi, publishes in Calcutta statements defamatory of B. B. 
may sue A either in Calcutta or in Delhi. 

Scope.— Persons may be sued at the place where he carries on business though 
the muse of action arose at a different place. A. I. R. 1926 P. C. 88 = 1926 M. W. 

592 = 31 C. W. N. 174 (P. C.). In this section the term “business” means com- 
mercial business. A. I. R. 1927 Mad. 689= 50 M. 449= 53 hf. L. J. 355 = 39 M. L. 
T. 301 = 26 L, VV. 558= 105 Iiid. Cas. 576. The place where the cause of action 
aiises must be determined with reference to the terms of the original contract. 
65 Ind. Cas. 65 = A. I. R. 1922 Nag. 127. This was suit for damages for wrongful 
seizure of two cargo boats of the plaintiff alleged to be seized in Rangoon by order 
of a Magistrate of some other place, where all the defendants resided. The ques- 
tion to be decided was, whether on the allegations in the plaint, “the wrong was 
done’* in Rangoon so as to bring the suit within the jurisdiction of the Chief 
Court ; Held that the seizure of the boats having been made at Rangoon, it was 
the place, where the * wrong was done’ within the meaning of this section and the 
Chief Court of Rangoon, consequently was competent to entertain the suit, 3 L. B. 
K. 164. Where the plaintiff has the option to hlc suit at two places, institution 
of suit at one of such places does not affect the question of jurisdiction of plaintiffs 
bona fide, A. I. R. 1933 Lab. 264. 

Seotions 19 and 20 . — If a person wrongfully converts a bill and receives 
the amount, the owner of the bill may either ^ue in tort or may waive the tort 
and recover the money as received to his use in which case the jutisdiction to 
try the suit would be determined by s. 20. Where he does not so elect but bases 
his suit on tort the jurisdiction would be determined by s. 19* An owner of a 
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Shahjog humU residing at K transmitted it to the drawee at B. The hundi was 
stolen at H before reaching drawee and was negligently received by a Shahjog 
Behari, who got it cashed from the drawee. The owner did not elect to base his 
suit on money had and received but based it on tort : Held that as the tort 
was committed by B, s. 19 applied and therefore K Court had no jurisdiction to try 
the suit. 30 S. L. R. 182 = A. I. R. 1936 Sind 229. 


Other suits to be instituted 
where defendants reside or 
cause of action arises. 


20. [S. 17.] Subject to the limitations 

aforesaid, every suit shall be instituted in a 
Court within the local limits of whose juris- 
diction — 

(a) the defendant, or each of the defendants where there are more than 
one, at the time of the commencement of the suit, actually and voluntarily 
resides, or carries on business, or personally works for gain ; or 

[b) any of the defendants, where there are more than one, at the time 
of the commencement of the suit, actually and voluntarily resides, or carries 
on business, or personally works for gain, provided that in such case either 
the leave of the Court is given, or the defendants who do not reside or carry 
on business, or personally work for gain, as aforesaid, acquiesce in such ins- 
titution : or 


(c) the cause of action wholly or in part, arises. 

Explanation Where a person has a permanent dwelling at one place 
and also a temporary residence at another place, he shall be deemed to reside 
at both places in respect of any cause of action arising at the place where he 
has such temporary residence. 

Explanation I L — A corporation shall be deemed to carry on business at 
its sole or principal office in [British India] or, in respect of any cause of action 
arising at any place where it has also a subordinate office, at such place. 


Illustrations. 

(a) A is a tradesman in Calcutta. B carries on business in Delhi. B, by his 
agent in Calcutta, buys goods of A and requests A to deliver them to the East 
Indian Railway Company. A delivers the goods accordingly in Calcutta. A may 
sue B for the price of the goods either in Calcutta, where the cause of action has 
arisen, or in Delhi, where B carries on business. 

(b) A resides at Simla, B at Calcutta and C at Delhi. A, B and C being 
together at Benares, B and C make a joint prumissory-noie payable on demand, 
and deliver it to A. A may sue B and C at Benares, where the cause of action 
arose. He may also sue them at Calcutta, where B resides, or at Delhi where C 
resides ; but in each of these cases, if the non-resident defendant objects, the suit 
cannot proceed without the leave of the Court. 

Amendment in Burma. — For the words '^British India" substitute ''British 
Burma” in Burma. — Vide G. B. Order of 1937. 

Scope of the Section. — Prima facie the question of jurisdiction must be 
decided on the averments contained in the plaint. 114 Ind. Cas. 507 = A. I. R. 1929 
Oudh 91—4 Luck. 347; see also 151 Ind. Cas. 726 = 36 P. L. K 6* A. I. R. 1934 Lah. 
803 = A. L. R. 1934 Lah 834. British Indian Courts cannot pass a pariiiion decree 
with regard to the movable property with a defendant living out of British India. 
A. I. R. 1928. Nag. 295 = 24 N. L. K. 95=111 Ind. Cas. 135. 

Actually or vofuntarily resides. — The words ''actually and voluntarily 
resides” refer only to natural persons and not to legal entitles such as Limited Com- 
panies and Government, A. I. R. 1930 Lah. 818= 12O Ind. Cas. 514. A person is 
deemed to reside at the place where he actually and voluntarily resides and carries 
4on business ; he cannot be said to reside at a place where he has the family home 
and which he only occasionally visits. 2 Bom. L. R. 604 ; see also 34 P. L. R. 658 = 
A. 1 . R. 19.13 Lah. 831. But a defendant who has a permanent dwejling at one place 
and a temporary residence at another and where cause of action arose at the place of 
his temporary residence, he can be sued at both places. 143 Ind. Cas. 357 = 34 P. L. 
K, 1 . R. i 933 120. The Court within whose jurisdiction plaintiff ordi- 

narily resides has jurisdiction to try a suit to set aside slu ep parU fraudulent decree 
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obtained against plaintiff in another Court by suppressing summons. 41 Ind. Cas. 
i6r. In a suit by a husband against his wife for restitution of conjugal rights the 
cause of action arises from the wife absenting herself from the husband’s residence. 
The Court, within whose Iccal jurisdiction such residence is situate, is competent to 
try such suit. 54 Ind. Cas. 120. The mere fact that the ancestral home of persons, 
who are really residing outside the jurisdiction, was within the jurisdiction, does not 
give jurisdiction, A. I. R. 1921 All. 193*19 A. L. J. 822*64 Ind. Cas. 688. Suit 
instituted in Court within whose jurisdiction defendant has permanent residence is 
properly instituted though he resides for business elsewhere. A. 1. R. 1930 Cal. 347 
*57 C. 65*125 Ind. Cas. 320; see also 12 Bur. L. T. 120*54 Ind. cas. 65; 
A. I. R. 1936 Lah. 853. 

Carries on business. — The moaning of the term "business" is commercial 
business and not the business of Government. A. I. R. 1930 Lah. 818 = 126 Ind. Cas. 
514. The test of carrying on business is not the continuity or intermitlency of the 
business but the fact of owning interest in the business and receiving profits. The 
expression "carrying on business’* is used as distinct from personally working •, it 
does not necessarily involve personal presence or personal effort. It only means 
having an interest in a business, at that place, a voice in what it is done, a share 
in the gain or loss, and some control, if not ovtr the actual method of working, at 
any rate upon the existence of the business. 28 N. L. R. it 8= A. I. R. 1932 Nag. 

1 14= 140 Ind. Cas. 63 ■, sec also 19 A. L. J. 696* 3 U. P. L. R. 18 = 65 Ind. Cas. 93. 
A person can be sued at a place where he carries on business through an agent. 

5 Bom. L. R. 494. Where a partnership was entered into to carry on business at a 
certain plare a suit for its dissolution can be brought only at the place of business 
and not at any other place where capital for the concern might have been subscribed. 
A2 P. R. 1916=98 P. W. R. 1916=33 Inch Cas. 953. li is doubtful whether the mere 
letting of bouse property through an agent can be said to be carrying on businrs*. 
A. I. R. 1922 Lab. 164 = 66 Ind. Cas. 865. The term residence is naturally a flexible 
one, but in the case of trader, carrying on business it is manifestly the place where 
they have a living and do their daily work. A. I. K. 1924 All. 669=22 A. L. J. 457 = 
79 Ind. Cas. 566. A firm having an office at a place at which a partner or manager 
IS in control of the businesss carried on can be considered to carry on business at 
tha; place. 29 .S. L. R. 292* 164 Ind. Cas. ioi5 = A. I. R. 1936 Sind 121. A firm 
rarfits on businees at a place where accounts are kept. 160 Ind. Cas. 353 = A. I. R. 
193^’ Pat. 6. 

Leave of the Court. — Clause (3) piovides that a suit may be instituted within 
tl e local limits of whose jurisdiction each of the defendants, where there are more 
than one, at the lime of the ccininencemeiit of the suit, actually catries on business, 
and secondly in the alternative, within the limits of whose jurisdiction any of the 
dehndani at the time of the commencement of the suit, carries on business, provided 
tha: in such a case either the leave of the Court is given or a defendant who does 
I'iOt carry on business acquiesces in the suit being brought. A. I. R. 1922 All. 397 — 
19 A. L. J. 696 = 65 Ind. Cas. 93. Where leave granted without notice under s. 20 (3), 
Court can hear objection urder s. 151 and pass necessary orders. A. I. R. 1933 
Lah. 266. An application under this section can be made after the decision of the 
preliminary issue regarding jurisdiction. 145 Ind. Cas. 706 = 27 S. L. R. 232 = A. I. 
R* 1933 Sind 179. Discretion used under this sub-scciion should not be lightly 
iitated by the appellate Court. A. I. R. 1934 Sind I79=U5 Cas. 706. Leave 
to sue may be granted without previous notice 10 the defendant, ii L. B. R. 26= 
64 Ind. Cas. 794. 

Acquiescence in such institution.— Not applying for stay of proceedings is 
acquiescence. 6 M. 344 ; 30 B. 81 = 7 Bom. L. R. 289. W’here some defendants 
lived outside jurisdiction and leave to sue was refused by Court, the suit cannot go 
on unless outside defendan s acquiesced. A. I. R. 1922 Bom. 152 = 46 Bom. 229*23 
Bom. L. R. 1086*64 Ind. Cas. 919. 

Cause of action.— Cause of action includes every fact necessary to be proved 
in order lo enable plaintiff to sustain his action. Bonafide voluntary assignment 
affords cause of action. A,. I. R. 1933 Sind 179*145 Ind. Cas. 706=27 S. L. R. 230 ; 
Beed v. Brown, (t88g) 22 Q. B. D. 128 ; see also 57 B. 306*143 Ind. Cas. 335 *=35 
Bom. L. R. i68*A I. R. 1933 Bom. 179 ; A. I. R. 1921 Mad. 664* 14 L. W. 31 1 = 
70 Ind. Cas. 284 •, 65 Ind. Cas. 452 = A. I. R. 1922 Oudh 109 ; 39 A. 506*41 Ind. 
Cas. 233 ; 34 P. L. R. 771 -A. I. R. I933 Lah. 940 ; A. I. R. 1934 Cal. 175 5 M7 
Ind. Cas. 591* A. I. R. 1934 All. 226*147 Ind. Cas. 591 ; A. I. R. 1936 Sind 
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229*30 S. L, R. 182. Cause of action must be antecedent to the suit and 
so DO cause of action can be founded on any allegations made in the 
proceedings. A. I. R. 1929 Cal. 830=* 50 C. L. J. 328«I25 Ind. Cas. 289. 
A subsequent aggravation of damage caused by a tort without any act 
or omission on the part of the defendants does not furnish a cause of action. 
A. I. R. 1930 Pat. 528=11 P. L. T. 384=122 Ind. Cas. 153. The term 
“cause of action*’ means the cause of action as it was at the time when the right to 
sue arose for the first time. 31 M. L. J. 316=5 L. VV. 246=37 Ind. Cas. 681. The 
cause of action has no relation to the defence set up or to the character of the relief 
prayed for in the plaint but refers to the media upon which the plaintiff asks the 
Court to arrive at a conclusion in his favour. 46 Ind. Cas. 913. "Cause of action” 
means all facts which plaintiff must prove for his relief. A. 1 . R. 1934 All. 226. 

Cause of action in suits on contracts.— “Cause of action” is correctly 
defined as meaning all the congeries of facts which is necessary for the plainiiff 
to establish before he can ask the Court to grant the relief which he claims in the 
suit. 61 C. 1023=155 Ind. Cas. 882 = 39 C. \V. N. 293=A. I. R. 1935 
The words “cause of action” are not limited as 10 mean the whole cause of action 
but includes any material fact of it, not necessarily all the facts constituting the 
right to sue. 25 A. 48s=A W. N. 1902, 79. Where a plaintiff sues the drawer, 
acceptor and subsequent endorsers of a hundi^ the cause of action arises out of the 
original contract, /. e., hundi^ in the place where ii was made and payable, though 
the hundi might have been endorsed to him by some of the defendants at a different 
place. 57 P. R. 1900. Where a deed covenanting a contract of service provided 
that the service was to be performed at suit but was silent as to the place at which 
the salary was to be paid, the salary was held impliedly payable at the place where 
ihe plaintiff worked and resided. 2 Pom L. R, 514. A place of suing is the place 
where the contract is to be performed. 7 C. W. N. 912 ; see also 145 Ind. Cas. 
464 = A. I. R. 1933 Lah. 599 ; 143 Ind. Cas. 335=57 B. 306=35 Bom. L. R. 168 = 

A. I. R. 1933 Bom. 179; A. I. R. 1930 Kang. 216=127 Ind. Cas. 466. 

In a suit for damages for breach of a contract the cause of action consists 
of the making of the contract and of its breaches ; so that the suit 
may be filed either at the place where it should have been performed and, 
not being performed, the breach occurred. 26 S. L. R 167=139 Ind. Cas. 114 = 

A. 1 . R. 1932 Sind 9= A. L. R, 1932 Sind 248. The cause of action for a 

contract, may arise wholly within jurisdiction, though in proving the terms of 
the contract it may be necessary to give evidence of some facts occurring 
outside the jurisdiction. 56 B. 324 = 34 Bom. L. R. 236=137 Ind. Cas. 381= A. I. R. 
1932 Bom. 291= A. L. R. 1932 Bom. 498. If a contract is made by means of letters 
between the parties, part of the cause of action arises where some of the letters are 
written or sent and a suit can therefore be instituted at that place. 39 C. W. N. 174. 
Where the proposal and acceptance are made by letters, the contract is made 
at the time when and at the place where the Ie!ierJ)f acceptance is posted. A I. R. 
1934 Mad. 581 = 67 M. L. J. 296 = 40 L, W, 498. Although the goods are sent p,‘r 
V. P. P. the contract is intended to be performed at the place where the goods are 
to be received and that Court has jurtsdiciion 10 try the suit. Ibid If the panics 
10 a contract for supply of goods agree that the delivery is to be made at a particular 
place, a cause of action would arise there in pan at least because under the terms 
of the contra«.t it is the place where a part of the contract is to be performed. 
1934 A. L. J. 1 093 = A. 1 . R. 1934 All. 740 A suit by the lessor fer the premium 
due can be instituted at the place where the lessor lives, since part of 
I he cause of action arises there, though the lands may be situate and 
the lessee may reside in a different place. 18 R. D. 403. Where it cannot 
be said that payment under a contract was agreed or intended to be made at .1 
particular place, the common law rule applies that the debtor must seek the creditor 
and pay him. and therefore the creditor can maintain a suit at the place where he 
resides. 32 P. L R. 737. Where actual contract for despatch of goods was entered 
in Native State, but first item of performance namely, the entrusting of the goods by 
the consignor to the consignees was performed in British territory, the British 
Court has jurisdiction. A. I. R. 1931 Mad. ii5 = (i93o) M. W. N. 816=130 Ind. Cas. 
658. In suits on contracts the making of the contract is part of the cause of action. 
126 Ind. Cas. 62 = A. I. R. 1929 S'nd 227 ; see also A. I. R. 1930 Nag. 30= 12 N. L. 
J. 177*121 Ind. Cas. 667 ; A. I. R. 1929 All. 236=117 Ind. Cas. 824 ; A. I. R. 1928 
Bom. 548=30 Bom. L. R. 1391 = 112 Ind. Cas. 734; 108 Ind. Cas 51. An action for the 
recovery of the price of goods despatched by plaintiff by railway from Delhi to the 
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defendant at Meerut is triable at Delhi where the goods were delivered to railway, as 
delivery to the Railway Company as a carrer has the same effect as delivery to the 
buyer. A. I. R. 1925 Lab. 555-26 P. L. R. 498*7 Lah. L. J. 395-89 Ind. Cas. 751. A 
suit for damages for the breach of a contract to supply goods can be brought at the 
place where the price is made payable under the terms of the contract. A. f. R. 
1925 Nag. 408 = 89 Ind. Cas. 181. The cause of action in suits arising out of a con- 
tract aries at the place where the contract was made or the place where the contract 
was to be performed or performance completed or at the place where in performance 
of the contract any money to which the suit relates was expressly or impliedly 
payable. 7 'N. L. J. 25 = 83 Ind. Cas. 309. In a suit for damages on a breach of 
contract the cause of action consists of the making of the contract and of its breach 
in a place where it ought to have been performed ; thus where the contract was 
to be completed at Karachi though made at Lyallpur, suit for damages can lie in 
Karachi. A I. R. 1925 Sind 132=819 S. L. R. 207 = 29 Ind. Cas. 30. Where a 
breach of a contract takes place outside a certain place still if the contract is to be 
performed or its performance is completed within that place or money is payable 
in that place in performance of the contract, a suit for recovery of damages for 
breach of that contract will be filed in a Court within the jurisdiction of which that 
place is situated. A. I. R. 1924 Sind 64 = 76 Ind. Cas. 353. Delivery by the seller 
of the goods sold to the Railway Company to be despatched to the buyer operates 
as delivery to the buyer under s. 9i» Contract Act and a suit for breach of contract 
to deliver goods by the buyer would lie at the place where the goods were delivered 
to the Railway Company. A. I. R. 1922 Lah. 474 = 67 Ind. Cas. 888. Where the 
contract was made in Rengal and the goods were to be sent to Bengal and the only 
thing done in Azamgarh was that the goods were despatched from Azamgarh, it 
cannot be said that the cause of action wholly or in part arose in Azamgarh. A. I. R. 
1922 All. 448 = 66 Ind. Cas. 501. The place where the cause of action arise in respect 
of a pledge must be determined with reference to the terms of the original contract 
and not by subsequent negotiations thereafter. A. I. R. 1922 Nag. 127 = 65 Ind. 
Cas. 65. In a suit upon a contract the offer is a part of the cause of action and 
the suit can be instituted in the Court within whose jurisdiction the offer is made 
finally. 10 L. W. 44= 54 Ind. Cas. 260. Where the proposal and acceptance are 
made by letters, the contract is made at the time and at the place where the letter 
of acceptance is posted, though the contract is revocable before the acceptance 
reaches the proposer. Jurisdiction is determined by the place where the contract 
is made or in other words, where the cause of action arises. 17 N. L. R. 1 = 57 Ind. 
Cas 636. In a contract for the sale of goods, payment for, and delivery of the 
goods, was to be made at a place other than the place where the purchaser was 
effected. It was held that a suit on account of non-delivery of a portion of the goods 
may be brought in a Court having jurisdiction over the place where delivery and 
payment were to be made. 42 A. 480=18 A. L. J. 566=56 Ind. Cas. 192. A 
contract is made when it is accepted and the buyer at Agra cannot sue at Agra 
for breach of a coniract to sell goods concluded by acceptance at Delhi. 41 A. 
6 o2=i 7A. L. J. 718=14 P. L. R. (H.C.) 120=51 Ind. Cas. 331. In the case of a 
proposal made from Karachi and accepted at Calcutta, the cause of action for 
breach of the contract arises at Calcutta. 12 S. L. R. 93. An action for damages 
for breach of coniract for carriage of goods by a railway can be brought either 
where the breach was committed or where the coniract was made. 43 P. W. R. 
1919-^50 Ind. Cas. 139 

The defendant a Raja wrote a letter from S to plaintiff at F calling upon him 
to go to S to treat the Raja. After plaintiff's arrival at S, agreement regarding the 
fees, payment, etc., was arrived at Sand plaintiff was to be paid at S. Plaintiff 
sued for the fee fixed at F : J/c/ii that the cause of action arose at S as the whole 
coniract was made at S. A. I. R. 1934 All. 549=148 Ind. Cas. 875. Where a suit 
for prompt dower by a Mahamedan wife against her husband is instituted in the 
Court, with whose jurisdiction the wife resides, the place of performance must be 
taken to be the place where the plaintiff resides and the Court has jurisdiction to 
entertain the suit. Tus/iman v. Adduly A. I. R. 1936 Cal. 97 — 40 C. W. N. 392 = 
63 C. 726=161 Ind. Cas. 427. 

Commission agent.— The suit against a commission agent must be instituted 
at the place where the commission agent carries on his business and not at a place, 
from where the principal sent his order. A. L. R ( 1932) A. 143 Civ. The cause of 
actioS'mrises at the place where the coniract of agency business is made or at the 
place, where the money due are to be paid. 56 B. 324=34 Bom. L. R 236= 137 Ind. 

C. P. Code— 10 
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Cas. 381 « A.. 1. R. 1932 Bom. 291 = A. L. R. 1932 Bom. 498 ; A. 1. R. 1928 Lah. 297 
= 9 Lah. Lah. L. J. 87 — 29 P. L. R. 496=" 109 Ind. Cas. 28. A Court 

having jurisdiction at the place where in compliance wiih the orders of the prin- 
cipal, the commission agent works, is competent to entertain a suit for balance of 
accounts by the agent against his principal. 92 Ind. Cas. 273 = A. I. R. 1926 Lah. 
287 ; see also 88 Ind. Cas. 950=26 P. L. R. 335- A. l.R. 1925 Lah. 387 = 6 Lah. 
153=7 Lah. L. J. 562. In the case of a commission agency business, a suit by the 
principal against the agent can be instituted under clause (c) of section 20, either 
where the contract was made or where the accounts are to be rendered and pay- 
ment is to be made. A. I. R. 1936 Rang. 251 = 9 R. R. 9= 163 Ind. Cas 397. 

Suit against Insurance Company.— A suit against an Insurance Com- 
pany can be brought in a place where the insurer died, because there can be no 
claim unless the death has taken place. 34 Bom. L. R. 81 5 = A. 1. R. 1932 Bom. 
392 = 140 Ind. Cas. 262 = A. L. R. 1932 Bom. 779 ; A. I. R. 1934 Sind 76 = 28 S. L. 
R. 192 = A. L. R. 1934 Sind 76 Where a Life Assurance Company has agency in 
Madras, but the Agency acts as a post-office not having any discretion in the 
matter either 10 conclude contracts or to vary ihtm or to enter into them, it does 
not carry on business in Madras. A. I. R. 1929 Mad. 547 = 56 M. L. J. 299=29 L. 
W. 628=121 Ind. Cas. 155. The death of the assured being a part of the plainiifl’s 
cause of action in a suit on an insurance policy the suit is maintainable at the place 
of his death. 22 C. W. N. 517 = 44 Ind. Cas. 694 •. 41 Ind. Cas. 392. For the pur- 
poses of s. 20 of the Code, the words “cause of action” in cases based on contract 
of insurance, do not include the loss or damage of the property insured, which is 
merely a cause of the cause, and is not even a proximate cause since the real cause 
of action is the failure to pay the money due under the contract and the primary 
cause of that cause is the contract itself ; the destruction of the property being only 
a secondary cause which is purely accidental being due merely to the nature of the 
particular kind of contract under consideration. A. l.R. 1924 Rang. 2 = 76 Ind. 
Cas. 482 

Suit against non-resident foreigner.— The Civil Procedure Code empowers 
a British Court to pass judgment against a non-resident foreigner, provided that 
the cause of action has arisen within the jurisdiction of the Court j)ronouncnig the 
judgment. 3 Bom. L R. 82 = 25 B. 528; A. l.R. 1927 All. 413 = 49 A. 669=25 A. 
L. J. 356=101 Ind Cas 673 ; see also A 1. R. 1934 All. 740=1934 A. L. J. 1093. 
The Court cannot pass a decree against a person, subject to foreign Government 
which cannot be enforced against him by that Court. A. I. R. 1927 Sind 160 = 23 
S. L. R. 46= loi Ind. Cas. 438. 

Suit for restitution of Conjugal rights.— In a suit for restitution of conjugal 
rights the mere fact that the plaintiff has his home within the territorial jurisdiction of 
a certain Court, is not sufficient to give that Court jurisdiction and where the defen- 
dant does not reside within the jurisdiction of such Court and if the parlies have 
never lived together there within such jurisdiction, the cause of action does nut 
arise within jurisdiction and the Court therefore has no jurisd ction to try the suit. 
149 Ind. Cas. 1199=1934 M. W. N. 1035 = A I. R. 1934 Mad. 407^67 M L. J.271 ; 
but see 59 Mad. 392=161 InJ. Cas. 4^5 = 43 L. W. 307 = 1936 M. W. N. 19= A. I. 
R. 1936 Mad. 288 = 70 M. L. J. 288. 

Suit between principal and agent —In a suit for accounts based upon 
agency for collection of dues, it is the general contract of agency with liability to 
account and refund the balance which is the cause of action. A. I. R. 1930 Bom. 
150—32 Bom. L. R. 171 = 54 B. 192=129 Ind. Cas. 586. Suit for accounts for 
agency is cognizable by Court having jurisdiction at a place where agency was or 
was not to be carried on. A. I. R. 1929 Lah. 605=11 Lah. L. J. 282 = 119 Ind. Cas. 
481 ; see also A. 1. R. 1935 bah. 68=152 Ind. Cas. 802. In a suit between principal 
and agent the cause of action arises where the contract of agency is made or 
where it was to be performed, and where the refusal to account takes place. 94 
Ind. Cas. 287= A. I. R. 1926 Sind 238 ; see also A. I. R. 1929 Sind. 227=126 Ind. 
Cas. 62 ; 80 Ind, Cas. 661=46 A. 465. Plaintiff was employed by the defendant 
to sale his goods at M, the defendant was not to sale the goods in the area allotted 
to the plaintiff. Defendant sold goods at M in contravention of the terms. M 
Court has jurisdiction to try a suit for damages. A. I. R. 1927 Mad. 1150=103 Ind. 
Cas. 37* When the plaint alleged that on account of defendant’s dishonesty or 
negligent conduct and dereliction of his duty as agent, the plaintiff has sufU^ a 
losSf it was held that the cause of action accrued at the placo where the conduct com- 
plained of ocenrred. A. I. R. 1924 Sind 22=76 Ind. Cas, 197. As a rule the princi- 
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pal cannot, where agent carries on business elsewhere call upon him to render 

account at his own place of business on the ground that the money or goods 
were sent to the agent from such place. A. I. R. 1924 Lah. 593 = 75 Ind. Cas. 849. 
The cause of action in a suit for accounts against an agent arises at the place 
where the contract of agency took place or where it was to be performed and where 
account was refused. 12 Bur. L. T. 198=55 Ind. Cas. 266. 

Suit for money borrowed.— Ordinarily where money is borrowed, the 
repayment of the money must be presumed to have been agreed to be made at the 
place of residence of the lender. A. I. R. 1929 Lah. 868=118 Ind. Cas. 898 ; 48 A. 
510 = 24 A. L. J. 291=92 Ind. Cas. 492 ; see also 59 B. 365 = 37 Bom. L. R. 357 = 
A. I. K. 1935 Bom 283 ; A. I. R. 1935 Nag. 144. A suit based on hundi can be 
brought in the High Court in whose jurisdiction the hundi was endorsed and pay- 
ment was made after default, because an endorsement on the hundi is a part of the 
cause of action. A. I R. 1928 Sind 86 = 22 S. L R. 305=107 Ind. Cas 218. Where 
the creditor resided at P and the debtor had a permanent family house at P, but the 
loan was borrowed at B, where the debtor had a temporary residence, Court at P 
had jurisdiction to try the suit in respect of the loan. A. I. R. 1926 Mad. 1207 =24 
L. VV. 576=97 In I Cas. 1027. Where the loan was borrowed at S but the defend- 
ants were residents of H and the loan was a'so repayable at H, the Court at S has 
no jurisdiction to entertain a suit for recovery of the loan. A. I. R. 1925 P. C. 290 = 
49 M. L. J. 806=23 L. W. 3=43 C. L J. 1=24 A. L. J. 48 = 27 Pat. L. R. 1 = 53 C. 
88 = 28 Bom, L. K. 211 = 531. A. 58 = 300. W.N. 577 (B. C.) = 92 Ind. Cas. 760 
Ordinarily if goods are purchased, or money is borrowed, the payment for the goods 
rr re-payment of money must be presumed to have been agreed to be made at the 
place ol the residence of the seller or the lender as the case may be. A. I. R. 1923 
All. 465 = 71 Ind. Cas. 431. Where money on a pro-note was intended to be paid in 
jdace A, the Court at A has jurisdiction to entertain a suit on the pro-note under 
this section. 20 P. R. 1916=10 P. W. R. 1916 = 31 Ind, Cas. 698. A suit on a hundi 
dishonoured after acceptance against the drawer and acceptor is brought in the 
proper foium if instituted in the Court having jurisdiction at the place of drawing. 
% O, L. J. 132 = 34 Ind. Cas. igi The ordinary rule is that a debtor must seek his 
ciedilor to pay him. 1 5 A. L. J. 653 = 41 Ind. Cas. 890. If there is nothing as to 
the p‘ ice where the money under a bond is payable, the Court must be guided by 
the intention of the parlies and where this cannot be determined, a presumption as 
to the place may be drawn. 49 Ind. Cas. 950. 

Other cases. — Where a person purchased a ticket for journey by railway at 
Agr.i but fell out of the train and was injured owing to the neglect of the Rail- 
way Company at B, the cause of action for a suit for damages arises at B and 
not at Agra. 41 A. 488=17 A. L. J. 506=50 Ind. Cas. 130. Defendants from Cawn- 
pore srnt a bale of cotton to the plaintiff at Jhami without an order or direction from 
the latter. I’laintiff accepted to hold the goods on behalf of the defendant at 
defendant’s risk. In a suit for recovery of charges the cause of action was held 
to arise at /hansi, 15 A. L, J. 513 = 41 Ind. Cas. 904. Discovery of the fraud is no 
part of the cause of action. The cause of action is the fraud. A. I. R. 1923 Mad. 272. 
= (1922) M. W. N. 811 = 72 Ind. Cas. 983. Where exparte decree obtained in one 
Court sent for execution to another Court, the latter Court can entertain a suit to set 
aside the decree on the ground of fraud. A. I. R. 1928 Oudh 88=3 Luck. 142 = 
4 O. W. N. 1103= ind. Cas. 541 ; see also A. I. R. 1927 Lah. 778= 100 Ind. Cas. 
^64 ; 27 P. L. R. 5I7 = A. 1 . R. 1926 Lah, 277. Where defendant is ordinarily a 
resident in the Punjab but carried on business at Quetta he can be sued in Quetta 
though the cause of action took place in Persia. 31 C. W. N. 174 = A. I. R. 1926 
P. C. 88 = 96 Ind. Cas. 887. The proper course to set aside a decree is to get it 
set aside by the Court that granted the decree. A. I. R. 1924 Pat. 831 = 75 Ind. 
Cas. 469. In a suit for damages for breach of contract to marry, part of the 
cause of action arises at the place where the marriage is to take place, though 
the agreement to marry is entered at another place. 65 Ind. Cas. 812. An as- 
signment of a claim whether voluntary or by virtue of adjudication of the per- 
son in whom that claim resides form a part of the cause of action in a suit 
in respect of that claim and the Court within whose limits the said as- 
signment takes place can entertain the suit. A. I. R. 1926 Sind 31 = 208. L. R. 
209. In a suit for refund of over-charge demanded from a consignee by a foreign 
railway the cause of action arises in part at the place where the contract for 
carrying was made and so the Court at the latter place has jurisdiction to try 
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the suit. A. I. R. 1925 All. 823= L. R. 6 A. 39S = 88 Ind. Cas. 575. Where a thing 
is purchased at C and the property passes to the vendee, but part of the purchase 
money is paid at D, to which place the article is sent, a Court at D, has jurisdic- 
tion to try suit by vendee for return of purchase money on the ground of breach 
of warranty by the vendor. A. I. R. 1926 Cal. 100 = 86 Ind. Cas. 1046. Where 
payment was according to the contract to be made in one place but was made in 
• another owing to the plaintiff's own default, advantage can not be taken of the 
fact to give him a choice of jurisdiction. A. I. R. 1921 Lah. 213=17 P. L. R. 1922 
= 64 Ind. Cas. 387. If the plaintiff and defendant are within the jurisdiction 
of the Court the plaintiff can file a suit against the defendant for dissolution 
of partnership, even though that partnership commenced and was carried on in 
foreign territory. A. 1 . R. 1921 Bom. 460=45 B. 1228 = 23 Bom. L. R. 543=63 Ind. 
Cas. 959. Where payment for goods purchased by the plaintiff or on his behalf by 
somebody else, was to be made at place J by bills drawn against and presented to 
the plaintiff at place T, new part of the cause of action arose at T and therefore, 
a suit for an amount due for short fall in goods ordered and for damages on 
account of inferiority of quality of those goods lies in the Court in the jurisdiction 
of which place T is situated. A. I. R. 1935 Mad. 663 = 68 M. L. J. 504 (F. B.) = 4i 
L. W. 519=1935 M. W. N. 554=156 Ind. Cas. 1041. In the absence of an agree- 
ment that account should be taken elsewhere, a suit for the taking of the accounts 
of a partnership should be institued in the Court within whose jurisdiction the 
business of the partnership was carried on. 17 A. L. J. 1015=52 Ind. Cas. 655. 
In a suit on fire insurance, part of the cause of action arises where fire occurs and 
the suit is maintainable at that place. A. 1 . R. 1928 Nag 305=11 N. L. J. 184 = 
1 13 Ind. Cas. 896. In a suit for damages for conversion of land it Is open to the 
plaintiffs to proceed ag.iinst any one or more of the joint tort-feasors as they may 

elect. Therefore a suit started against one of the (tort-feasors), who resides in 

Calcutta, can be properly maintained in Calcutta High Court cither with previous 
leave of the Court or with the acquiescence of other tort-feasors. A. I. R. 1928 
Cal. 887 = 32 C. W. N, 208=116 Ind. Cas. 727. Where the cause of action indubi- 
tably arises within the jurisdiction of the Court no leave under s. 20 (b) is necessary. 
A. 1 . R. 1929 Sind 170 = 23 S. L. R. 365 = 117 Ind. Cas. 150. A Court, where a suit 
was originally rightly instituted, continues to have jurisdiction over the suit even 
if the place where the cause of action arises ceases to be situate within its juris- 
diction. A. I. R. 1928 Mad, 746 = 28 L. W. 885=114 Ind. Cas. 545. No hard ami 

fast lule as to revision can be laid down in case of decisions as to jurisdiction 
under s. 2 and each case must be decided on its own merits. A. I. R. 1923 Lah. 
565 = 77 Ind. Cas. 764. Where in order to bring a suit within the jurisdiction of a 
Court of a particular locality , the plaintiff makes false statements knowing them 
to be false that is fraud on the Court and cannot give the Court jurisdiction which it 
originally had not. A. I. R. 1923 All. 137 = 45 A. 193 = 71 Ind. Cas. 411. 

Explanation IL — A corporation resides wherever it carries on its business, 
irrespective of the location of its head office and if a corporation such as Bank has 
50 branch offices it has fifty separate and distinct jurisdictions, and a suit can be 
brought in any one of such Courts for the enforcement of a right in respect of 
which a cause of action exists within the limits of each independent jurisdiction. 

4 Pat. L. J. 141 =(1919) Pat. 155 = 48 Ind. Cas. 943. The whole of the Punjab Pro- 
vince cannot be said to be a single place for the purpose of Explanation 11 and 
so it cannot be claimed that the Punjab Government can be sued at any place with- 
in the limits of that Province. A. I. R. 1930 Lah. 818=126 Ind. Cas. 514. 


[Mew.] No objection as to the place of suing shall be allowed by any 
appellate or revisional Court unless such objec- 
tion was taken in the Court of first instance 


21 . 


Objections to jurisdiction. 


at the earliest possible opportunity and in all cases where issues are settled 
at or before such settlement, and unless there has been a consequent failure 
of justice. 

Scope. — ^This section has no application in case of inherent incompetency in a 
Court 10 deal with a cause which afiects immovable properly outside its jurisdic- 
tion. A. I. R. 1935 Nag. 250 (F. B.)= 18 N. L J. 295 ; see also 76 C. 193 ; A. I. R. 
1930 P. C. 188 ; A. I. R. 1919 P. C. 150. Section 21 refers only to an objection made 
as to the place of suing and not as to the nature of the Court in which the suit has 
been filed. A. L R. 1931 All. 406. Where a decree has been passed by a Court 
having no territorial jurisdiction over the matter in controversy and no objec|^on was i 
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taken as to the place of suing, an independent suit for its avoidance is not barred by 
s. 21 and it is not legitimate to extend the bar of the section. 1931 A. L. J. 240= A. 
I. R. (1931) A. 454=13* Ind. Cas. 248. Section 21 does not apply to the Chartered 
High Courts in the exercise of their original jurisdiction. It does not also apply to a 
case where the objection is not one to the place of suing, but one which goes to the 
root of the whole suit, such as an objection to the jurisdiction of the Court, which 
can be taken at any stage of the proceedings, even at the hearing of the suit and an 
appeal. 33 Bom. L. R. 1364 = A. 1. R. 1932 Bom. 42=155 Ind. Cas. 170. Where the 
point taken in the written statement related only to the want of jurisdiction based 
on the pecuniary value of the subject-matter of the suit, an objection, raised in appeal 
to the place of suing, on the ground that the defendant resided outside the jurisdic- 
tion of the trial Court, cannot be entertained, as the point was not specifically raised 
at the earliest possible opportunity. 33 Bom. L. R. 1437. This section is inapplicable 
to High Court in its ordinary original civil jurisdiction. ^6 B. 324 = 34 Bom. L. R. 
236=137 Ind. Cas. 381 = A. I. R. 1932 Bom. 291 = A. L. R. 1932 B. 498. Where there 
is no competency at all in the oristinal Court to hear a case, objection to jurisdiction 
before the appellate Court is not barred by s. 21. 16 R. H 279= 12 U. D 348. Where 
the Court has no jurisdiction over the subject-matter of the suit, mutual consent of the 
parties cannot confer jurisdiction. A I. R. 1933. Mad. 471 = 38 L. W. 896= 146 Ind. 
Cas. 204 ; A. I. R 1933 Lah. 425. A Court cannot also acquire jurisdiciion by the 
acquiescence of the parties. A. I. R. 1933 Mad. 346=1933 M. W. N. 208=142 Ind. 
Cas. 613. The principles underlying this section applies to proceedings other than 
original suits. 29 N. L. R. 342 = A. I. R. 1933 Nag. 3t8 In a case under this section 
the defendant must prove that the land is within ihc territorial jurisdiction of another 
Court as well as there was no ground of uncertainty about the matter and that there 
lias been a failure of justice thereby. A. I. R. 1933 Fat. 555. Initial jurisdiciion should 
be determined only from allegations in the plaint. A. I. R. 1933 All. 298=141 Ind. 
Cas. 25. If the High Court in its original side has no jurisdiction under clause 12 of 
the Letters Patent, the mere fact that objection as to the place of suing, as con- 
templated by s. 21, C. P. Code, was not taken at the earliest possible opportunity 
canr."5-. confer on the Court that jurisdiction which it does not possess. 40 C. W. N. 
65- 164 Ind. Cas. 907 ; see also A. I. R. 1935 Rang. 517. It is an established principle 
of law that in a case which the Court is competent to try, if the parties without ob- 
jection join issue and go to trial, the defendant cannot subsequently dispute its juris- 
diction upon the ground that there were irregularities in the initial procedure which 
if objected to at the lime would have led to the dismissal of the suit. S. 21, C. P. Code 
applies to such a case. Bui section 21, biis no application to a case in which a Court 
which has no jurisdiction over the subject-matter of the action passes a decree which 
is wholly void and the maxim applies that consent cannot give jurisdiction, A. I. R. 
1936 Nag. 1 = 31 N. L. R. (Sup.) 57=161 Ind Cas. 877. Question of jurisdiciion can 
be aIlo.> ed 10 be raised on completion of proceedings if questions depend upon 
decisii.n of some fact or point of law. 142 Ind. Cas. 113=12 Pat. *17=13 P- L. T. 
737= A. I. R. 1933 Pat. 104. Questions of jurisdiction must be decided first. 17 R. D. 
147= 10 O. W. N. 143 = A. I. R. 1933 Oudh 191. Question of jurisdiction cannot 
be raised collaterally except when there is absolute lick of jurisdiciion in Court 
passing decree. 142 Ind. Cas. 113=12 Pat. 117=13 P. L. T. 737 = A. 1. R. 1933 Pat. 
104 ; see also 34 C. W. N. 999= A. I. R. 1931 Cal. 327 = 131 Ind. Cas. 396. An 
objection as to the place of suing cannot be raised for the first time in appeal or 
second appeal. A. I. R. 1931 Oudh 136=7 O. W. N. 1079=129 hid. Cas. 331; 
see also A. 1. R. 1930 Mad. 541 = 126 Ind. Cas. 730; 48 Ind. Cas. 465; 41 Ind. 
Cas. 161. 

Order in a mortgage suit for sale of land in a scheduled district can be set aside. 
Section 21 does not apply to such a caso. 42 M. 813=46 I- A. 151 = 17 A.L. J. 694 = 57 
M. L. J. 11*21 Bom. L. R. 914 = 30 C. L. J. 209=23 C. W.N. 1033=51 Ind. Cas. 185. 
Section 12, Letters Patent (Calcutta) is not controlled by s. 21 of C. P. Code. A. I. K. 
1929 Cal. 358=49 C. L. J. 212 = 56 C. 940= 120 Ind. Cas. 577. Decree passed cannot 
be challenged by a separate suit if objection as to jurisdiction is waived. A. I. R. 
1929 Lah. 449=11 Lah. L. J. 306=120 Ind. Cas. 279- Section 21 applies also to an 
application for setting aside an exparie decree. A. 1. R. 1930 All. 873 = (1930) A. L. J. 
997 = 52 A. 947=132 Ind. Cas. 35 ; see also 37 M.L.J. 349=26 M.L. T. 186= to L. W. 
293=(I9I9)M. W. N. 636=53 Ind. Cas. 463. Section 21 applies to execution 
proceedings also. 43 M. 135= ii L, W. 232 = 37 M. L. J 442=26 M. L. T. 271 = 53 
Ind. Cas. 579 ; con/ra ; 27 C.W. N. 542= A.I.R. 1923 Cal. 619=77 Ind. Cas. 253 ; see 
also A. I. R. 1928 Mad. 746=28 L. W. 885=114 Ind. Cas. 545 (where it has been held 
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that the principle is applicable). This section does not apply to suit in British Indian 
Court against anon-resident foreigner on a cause of action which arose wholly outside 
British territory. A. I. R. 1928 Lah. 297 = 9 Lah. 455 = 29 P. L. R. 406=10 Lah. L. J. 
87= 109 Ind. Cas. 28. This section also has no application to cases of foreign 
judgments sought under the provisions of s. 44 to be executed in British Indian 
Courts. A. I. R. 1925 Mad. 788=21 L. W. 330 = 86 Ind Cas. 492. Waiver of a 
right to object to jurisdiction before the passing of the final decree in a mortgage 
suit will not imply a waiver of the right to object in execution proceedings to a sale 
of the properly. A. 1 . R. 1927 Mad. 627 = 50 M. 882=52 M. L. J. 605 = 38 M. L. T. 
35 I = 103 Ind. Cas. 245. All conditions under s. 21 must be fulfilled for setting aside 
decree. 96 Ind. Cas. 544* This section can be applied to cases which do not siricily 
fall within its terms. A. I.R. 19:6 Mad. 421 = 49 M. 746=50 M.L. J. 161 = 95 Ind. Cas. 

' 12. This section does not preclude the objection about jurisdiction being raised in a 
fresh suit. A. I. R. 1926 Boin. 481 = 28 Bom. L. R. 879=98 Ind. Cas. 341. Section 
21 governs all cases of want of territorial jurisdiction. A. I. R. 1924 Mad. 697 = 31 
M. L. T. 275=20 L. W. 467 = 87 Ind. Cas. 341. Objection as 10 jurisdiction Ciannot 
be raised in any subsequent proceeding if its absence was dependent upon a fact 
within the knowledge of the party. A. I. R. 1922 Pat. 322 = 67 Ind. Cas. 686. Party 
not objecting to irregularities in institution of suit cannot subsequently dispute 
jurisdiction of Court on ground of such irregularities. A. I. R. 1934 Sind i. 
Question of jurisdiction can be considered by the appellate Court from a Revenue 
Court even though a plea of want of jurisdiction is not raised in the trial Court. A. I. 
R. 1934 All 139. Question reg.irding Court’s jurisdiction to try suit should be 
decided by aid of Civil Procedure Code. A. I. R. 1934 All. 226. 

The preliminary point that a suit will not lie in a British Indian Court can be 
raised at any stage of the suit notwithstanding s. 21 of the C. P. Code. A. I. R. 
1934 Sind 123 = 28 S. L. R. 54. In appellate Court upheld the decision of the 
lower Court passed without jurisdiction in the absence of prejudice to the defen- 
dants. A. I. R. 1934 Lah. 233 = 36 P. L. R. 99«i49 Ind. Cas. 1050. Section 21 
only lays down that a defect as to territorial jurisdiction cannot be questioned on 
appeal or revision except in certain circumstances. A. I. R. 1934 Lah. 652 = 35 
P. L. R. 482 = A. L. R, 1934 Lah. 610=152 Ind. Cas. 135. The general principle 
underlying this section applies to execution proceedings although the section itself 
is no: applicable to execution proceedings. 152 Ind. Cas. 891 = 1934 M. W. N. 
878=A. 1. R. 1934 Mad. 573 = 4o L. W. 284. 

Appellate Court when can Interfere. — The question of jurisdiction should 
be raised in the Court of first instance and the appellate Court can hear it if preju- 
dice is caused by the trial in the first Court. A. 1 . R. 1925 Mad. 171=79 Ind. Cas. 
857 ; see also A. I. R. 1924 Pat. 527 = 2 Pat. L. R. 74 Civ. = 80 Ind. Cas. 745 I * 3 ^^ 
Ind. Cas. 17 = 32 P. L R. 874 = A. I. R. 1932 Lah. 135. Appellate or reversional 
Court cannot entertain objections as to place of suing unless there has been a con- 
sequent failure of justice. A. I. R. 1931 Lah. 142 = 32 P. L. R. 50=131 Ind. Cas. 276 ; 
128 Ind. Cas. 4g6 = A. I. R. 1930 Lah. 1016, 1 . R. 1929 All. 236=117 Ind. Cas. 

824 ; 32 P. L. R. 874 ; A. I. R. (193O A. 556=131 Ind. Cas. 603 ; 136 Ind. Cas. 17= 

32 P. L. R. 874 = A. I. R. 1932 Lah. 135 = 1 R. 1932 L. 193; 108 Ind. Cas. 321 = 

A. 1 . R. 1928 Pat. 324 = 7 Pat. 216=9 h. T. 789 ; A. I. R. 1922 Oudh 124 ; 62 Ind. 
Cas. 399=A. I. R. 1921 A. 66= 19 A. L. J. 305 ; 52 Ind. Cas. 801=42 A. 74 = 7 A. 
L. J. 1034 , 49 Ind. Cas. 441 =21 P. W. R. 1919=47 Ind. Cas. 764 = (i9i 8) M. W. N 
661 ; 22 C. W. N. 517 =44 Ind. Cas. 694 ; 93 P. R, 1916=37 Ind. Cas. 114 ; 9 Bur. 

L.T. 119=36 Ind. Cas. 431; 128 Ind. Cas. 496 = 31 P. L. R. 6i6 = A. I. R. 1930 

Lah. 1016. 

Objection to jurisdiction taken in lower Court at a later stage must be entenained 
in revision. A. I. R 1930 All. 873 = 52 A. 947=132 Ind. Cas. 35 = 1930 A. L. J. 997 ; 
see also A. I. R. 193^ Pat. 160=16 Pat. L, T. 103=14 Pat. 4*4- The principle 
underlying s. 21 is that the objection to territorial jurisdiction is cured not merely 
for the purpose of the appellate and revisional Court, but cured entirely and for all 
purposes. A. 1 . R. 1925 Mad. 117=47 M. L. J. 441 = 87 Ind. Cas. 152. An objection 
as to territorial jurisdiction raised bei^ore appellate Court must be determined on 
merits. A. 1 . R. 1921 All. 66=19 A. L. J. 305 = 62 Ind. Cas. 399. Appellate Court 
need interfere even in case of absence of jurisdiction where there was no failure of 
justice within the meaning of section 21. 15S ind. Cas. 252 = A. 1 . R. 1935 
Mad. $74- 



s. 22.] 


THE CODE OP CIVIL PROCEDURE. 


79 


22. [S. 22.] Where a suit may b« instituted in any one of two or more 
r L- 1 . Courts and is instituted in one of such Courts, 

Power to transfer suits which defendant, after notice to the other parties, 

the earliest possible opportunity and in 
° * all cases where issues are settled at or before 


such settlement! apply to have the suit transferred to another Court, and the 
Court to which such application is made, after considering the objections of the 
other parties (if any), shall determine in which of the several Courts having 
jurisdiction the suit shall proceed. 


Scope. — It is only when a suit may be brought in one or other of two Courts, 
both of which have jurisdiction, that an application may be made for transfer. Where 
the jurisdiction of one cf the Courts is denied an application cannot lie. 71 Ind 
Cas. 268 = A. 1. R. 1923 Lah. 288. An application under section 22 not presented at 
the earliest oppcrtunity must be rejected. A. I. R. 1925 Lah. 322=7 L. L. J. 93 = 26 
V. L. R. 465 — 88 Ind. Cas. 531. Provisions being mandatory application must be 
made upon settlement of issue. A. I. R. 1925 Lah. 175 = 78 Ind. Cas. 608 ; 35 Ind. 
Cas. 616=11 P. R. 1917=150 P.W R. 1916= 16 P. L. R. 1917. Ss. 22 and 23 do 
rot apply where transfer to the oiiginal side of a High Court from a Court sub- 
ordinate to another High Court is desired. A. I. R. 1924 Lah. 306 = 69 Ind. Cas. 
772. In the absence of bias fer or against any party mere taking erroneous view is 
not sufficient for transfer. A. I R 1934 All. 37= 1933. A. L. J. 1573= 146 Ind. Cas. 
791. In a suit pending befoie the original side of the High Court an application to 
transfer the case to the Court where the suit ought to be tried should be made under 
s. 22 on the original side of the H gh Court which has seisin of the case. A. I. R. 
1934 Rang. 265= 12 Rang. 548=151 Ind. Cas. 573 = 7 R. R- 88. Although the 
plaintiff has a right to choose the locus for the decision of his suit and the exercise 
of his light should be restricted except for cogent reasons, yet where two suits 
between the parties are instituted at two diffirent phees and the interests of the 
majority of the parties aie such that the balince of convenience is undoubtedly 
that the two suits should be tried in the same place and the trial of the suit in the 
other place would cause so much inconvenience as would amount to an abuse of the 
pro< ess of the Court, an application for transfer of suit from such place to the place 
where the trial of both the suits would be more convenient should be allowed. 


A. I. R. 1936 Pesh. 5. When an application for transfer of a case under s. 22 does 
not cnallenge the jurisdiction of the Court in which the suit is pending, such 
application is maintainable. A. I. R. 1935 All. 979=1935 A. L. J. 1093= 159 Ind. 
Cas. 644* 


Notice.— Provisions as to not'ce, not being merely directory, bar application for 
lian^fer if not complied with. 107 Ind Cas. 593. The words “after notice to other 
parties' mean notice pricr to application. 11 P. R. 1917= 1 50 P. W. R. 1916= 16 
P. L. R. 1917 = 35 Ind. Cas. 616. It is doul.t'’ul whether absence of notice contem- 
plated >»y s. 22 is fatal to an application under s. 23. A. I. R. 1934 All. 14=1933 
A. L. j 1201 ; A. I. R. 1935 All. 979= io 5 A- L. J. 1093. 


Matters to be considered in granting relief. — Where the law allows a 
person to institute a suit in two different Conns, it is tho plaintiff who has the right to 
choose his forum ai^d his choice will not be interfered with by Court e.\cept under 
special circun stances. A. 1. R. 1928 Lab. 183. In application for transfer of suits 
the defendants n.iist show that coiisidcration of convenience outweigh the plaintiff’s 
light as arbiter ti/es and one should rather look to the allegation of the plaintiff than 
that of ihe defendant in considering such applications. A. 1. R. 19 28 Mad. 15 = 39 
M. L. T. 401 — (1927) M. W. N. 607 ; see also A. 1. R. 1928 Lah. 159=106 Ind. Cas. 
896; A. I. R. 1927 Lah. 14 = 27 P. L. R. 831 = 8 L. L. J. 578 = 97 Ind. Cas. 390. 
Whether sufficient grounds exist depends upon the facts of each case, mere con- 
venience is not sufficient ground for transfer. A. 1. R. 1924 bah. 304=69 Ind. Cas. 
239 ; A. 1. R. 1924 Lah. 249=73 Ind. Cas. 860. Defendants are, by showing clear 
b.)lance of advantage in the way of convenience and expense entitled to have the 
case transferred to another Court. A. I. R. i 924 Oudh 410= 11 O. L. J. 377 = 86 Ind. 
Cas. 495 ; see also 72 Ind. Cas. 592 = A. I. R. 1923 Lah. 383 ; 48 C. 53 = A. 1. R. 1921 
Cal. 210 = 62 Ind. Cas 115 ; 3 O. L. J. 200 = 34 Ind. Cas. 636. Where the application 
is merely an attempt to get an order from the Court which would enable the 
petitioner to evade the question of jurisdiction decided against him, ilie application 
should not be allowed. A, 1. R. 1927 Lah. 183 = 100 Ind. Cas. 67< Where it was 
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established that almost all the evidence would be available only at the place to 
which the transfer is applied for. the transfer should be allowed. Application for 
transfer should be made as early as possible. A. I. R. 1924 Lah. 304 <*69 Ind. Cas. 
239; but see 167 P. R. 1919= 54 Ind. Cas. 935. Fact that defendant’s witnesses 
will be put to inconvenience is no ground for transferring a case. 21 O. C. 217*48 
Ind. Cas. 1C5. In an application for transfer under ss. 22 and 23 the question of 
want of jurisdiction of trying Court could not be raised, i Pat. L. T. 2778*56 Ind. 
Cas. 920. In an application for transfer under s. 22 the convenience of the parlies 
alone should not be considered, but the locality of the circumstances should indicate 
that a suit should proceed in a Court different from the Court chosen by the 
plaintiffs. A. 1. R. 1935 All. 979=^935 A. L. J. 1093*1935 A. W. R. 1125. 

23. [Ss. 22 — 24.] (1) Where the several Courts having jurisdiction are 
. subordinate to the same appellate Court, an 
To what Court apphcaiion application under section 22 shall be made to the 

appellate Court. 

(2) Where such Courts are subordinate to different appellate Courts but 
to the same High Court, the application shall be made to the said High 
Court. 

(3) Where such Courts are subordinate to different High Courts, the appli- 
cation shall be made to the High Court within the local limits of whose juris- 
diction the Court in which the suit is brought is situate. 

Amendment in Burma.— In sub-section (2) omit “but to the same High 
Courr and “said.” Omit section (3)— G. B. Order, April, 1937. 

Scope — For the purpose of transfer of a case, original side is subordinate to the 
High Court. A. I R. 1928 Lah. 183 ; A. 1. R. 1923 Rang. 22=1 Bur. L. J. 194=11 
L. B. R. 446=77 Ind. Cas. 403 ; but see A. I. R. 1927 Cal. 290=45 C. L. J. 71 = 100 
Ind. Cas. 331. Where it has been held that a Judge of the original side not being 
subordinate to the High Court an application for the transfer of a suit pending 
before him will not lie before a bench of the same High Court. High Court can 
direct case to be tried by Court subordinate to High Court other than making such 
direction A I. R. 1928 Pat. 640= 1 10 Ind. Cas. 693. Application to a High Court 
to transfer a suit pending in a subordinate Court to another High Court falls under 
s. 23 (3) of the Code. S 24 does not lay down any provision for the transfer of suits 
from and to the Courts subordinate to difurent High Courts. The High Court can, 
however, determine whether the suit shall proceed ^^hich order shall be final. A suit 
can be transferred only upon two grounds, viz, (a) that there will not be an impar- 
tial trial by the trying Court or (b) that there is a manifest preponderance of con- 
venience to the petitioner if the suit is transferred to the other Court. The 
convenience of the plaintiffs and their witnesses has also to be considered, i Pat. 
L. T. 277=(i92o) Pat. 235=56 Ind. Cas. 920. The mere fact that it w'ould be more 
convenient to the applicant to have the action tried elsewhere is no sufficient 
reason to force the plaintiffs summarily out of the Court in which they are entitled 
to sue and to deprive them of the substantial sum expended by them on Court-fees 
by the application of inherent powers not utilized in practice except for the purpose 
of preventing or remedying grave abuse. A. I. R. 1924 Lah. 306=69 Ind. Cas. 
772. Under sub-section (3) High Court has jurisdiciion to order the transfer of a 
suit even to a Court, outside its appellate jurisdiction. A. 1. R. 1927 Bom 79=51 
B. 26=28 Bom. L R. 1442=100 Ind. Cas. 154 A case can be transferred from 
one Court to another, only when the Court is satisfied that the proceedings in the 
trying Court institute an abuse of the process of the Court. It is doubtful whether 
under s. 23 (3) a '^ase can be transferred from the Purnea Court to (he original 
side of the Calcutta High Court. 57 Ind. Cas. 649= i Pat. L. T. 389. The Chief 
Court of Oudh is a High Couit within the meaning of this section. 4 O. W. N. 

1 114= A. 1. R. 1928 Oudh 89; see also A. 1. R. 1934 All. 14. Wiiere an ixparU 
decree was passed by the Calcut.a Small Cause Court and the action was souglit 
at Surat Court and a suit for declaring the decree null and void was brought in 
Surat Court : that an application ought to be made under s. 23 (3) for an 

order that the suit should be transferred to the Calcutta High Court. 51 B. 26* 
100 Ind. Cas. 154=28 Bom. L. R. I442 = A. 1. R. 1927 Bom. 79 Ss. 22 and 23 have 
DO application where the only question is whether a suit should be tried by a sub- 
ordinate Court or a High Court or a Chief Court. But the High couit can exercise 
powers similar to those as contemplated by ss. 22 and 23 1933 A. L. J. 1507. A 
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Court of Small Causes is not competent to make a reference in a case under s. 23. 
Cl. (3) if the Court has no jurisdiction to hear the suit. And the Chief Court will not 
order transfer of the suit, when no great inconvenience will be caused to the 
defendant by the trial of the suit in the Court in which it is filed. 77 P. L. R. 1909. 
The Original side of a High Court is not subordinate to the Appellate side of the 
High Court within the meaning of sub-section (3). A. I. R. 1934 Rang. 265 = 7 
R. R. 88 ei2 Rang. 548 == 1 5 * Ind. Cas. 573. 

24. [S. 25.] (1) On the application of any of the parties and after 

notice to the parties and after hearing such 
General powers of transfer desire to be heard, or of its own 

and withdrawal. motion without such notice, the High Court 

or the District Court may at any stage — 

(a) transfer any suit, appeal or other proceeding pending before it for 
trial or disposal to any Court subordinate to it and competent to try or dispose 
of the same, or 

(^) withdraw any suit, appeal or other proceeding pending in any Court 
subordinate to it, and 

(f) try or dispose of the same ; or 

(//) transfer the same for trial or disposal to any Court subordinate to it 
and competent to try or dispose of the same ; or 

(w) retransfer the same for trial or disposal to the Court from which it 
was withdrawn. 

( 2 ) Where any suit or proceeding has been transferred or withdrawn 
under sub-section (i), the Court which thereafter tries such suit may, subject 
to any special directions in the case of an order of transfer, either retry it 
or proceed from the point at which it was transferred 01 withdrawn. 

(3) For the purposes of this section, Courts of Additional and Assistant 
Judges shall be deemed to be subordinate to the District Court. 

( 4 ) The Court trying any suit transferred or withdrawn under this section 
fro.'ii a Court of Small Causes, shall, for the purposes of such suit, be deemed 
to be a Court of Small Causes. 

Scop© — Where original Court finds that it has no jurisdiction to hear a suit the 
District Judge has no jurisdiction under s. 24 for that section contemplates only a 
iransler from one competent Court to another to transfer the suit. A. I R. 1930 
Lah. 195 = »25 Ind. Cas, 334. The power of transfer vested in the High Court or the 
District Court by s. 24 is untrammelled by any conditions. Section 24 is general in 
its terms, and the power of transfer and withdrawal defined by that section can be 
exercised even wiih respect to suits which can be entertained by one Court alone ; 
all ti lt is necessary to bring into play the jurisdiction of the High Court or the 
Dist* .ct Court to exercise the power of transfer and withdraw'al given under s. 24 is 
that the suit, appeal or other proceeding sought to be transferred should be ‘‘pending 
before it* or “pending in any Court subordinate to it”. The mere fact, that the suit, 
a])l>eal or other proceeding is pending in a Court not having jurisdiction to dispose 
of the same, cannot oust the jurisdiction of the High Court or the District Court to 
withdraw or transfer that suit, appeal or other proceeding from the Court in which 
it is pending to some other Court competent to try the same. A. I. R. 1934 All. 
569- J934 A. L. J. 345-3 A. W. R. 690= A. L. R. 1934 All. 412=150 Ind. Cas. 942. 
It is competent to the Senior Subordinate Judge to make an administration order 
transferring a case from one of the Subordinate Judges attached to that Court to 
another. But when once a Judge has taken cognizance of a suit, any order removing 
the suit from his file is an order of transfer. It may be no serious inconvenience is 
occasioned by such an order if the Judge has not commenced to hear the evidence ; 
but that is not the point. If the order is an order for transfer, it can only 
be made by the District Judge or the High Court, and once a Judge has taken 
cognizance of a suit, any order removing the suit from his file is an order of transfer, 
ami cannot be regarded as a mere administrative redistribution of business. A. I. 
R. 1935 Bom. 286—37 Bom. L. R. 255—59 B. 466=158 Ind. Cas. 382. Two suits 
raising same issue instituted in two different Courts may be ordered to be tried 
together. A. I. R. 1926 Cal. 326=87 Ind. Cas. 170. No Court has jurisdiction to 
transfer a suit from one Court to another unless both Courts are subordinate to it 

C. P. Code— 11. 
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and even a High Court has no power to compel its institution in any Court beyond 
its jurisdiction. This power is entirely different from that of an order returning 
plaint to be presented in the proper Court. 13 N. L. R. 81^40 Ind. Cas. 393. Trans- 
ferring an application for review to a Court other than that which decide the case is 
illegal. 50 Ind. Cas. 910 ; see also 45 Ind. Cas. 910 ; see also 45 Ind. Cas. 13^ 
(1918) M. W. N. 291 = 24 M. L. T. 32 = 8 L. W. 259. Where a suit has been institu- 
ted in Court not having jurisdiction, the District Judge has no jurisdiction to transfer 
case so as to confer jurisdiction upon another Court. (1919) Pat. 409=53 Ind. Cas. 
892 ; see also 5 P. L. J. 588 = (iQ2o) Pat. 274= i Pat. L. T. 637=57 Ind. Cas. 522. 
Under s. 24, District Court to which an appeal has been remanded by the High Court 
has power to transfer it unless the High Court’s order discloses a clear intention of 
limiting the powers. A. I. R. 1922 All. 3S»44 A. 211 =20 A. L. j. 44=66 Ind. Cas. 
317* No Court can direct a transfer from one Court to another unless both Courts 
are subordinate to it. High Courts should not except under most exceptional cir- 
cumstances transfer suit instituted in a Court subordinate to itself to another Court 
which is beyond its territorial jurisdiction even if the High Court is presumed to have 
such power. A. I. R. 1924 Nag. 152 = 75 Ind. Cas. 548. A Court which really had 
no territorial jurisdiction went into the case made local inspections and recorded 
evidence fully, when the defect was found out. The plaint was then returned to be 
presented to the proper Court : Held that under s. 24, the High Court should send 
it for disposal to the first Court itself. A. I. R. 1923 All. 249=21 A. L. J. 86=73 
Cas. 495- 

Application for transfer of suit by defendant raising issue as to jurisdiction of 
Court in which suit is pending is not maintainable. 26 S. L. R. 277 = 139 Ind. 
Cas. 496=A. I. R. 1932 Sind 2I5 = A. L. R. 1932 Sind 241. District Judge can 
transfer suit remanded to one Court by Additional District Judge, to another Couit 
of equal or competent jurisdiction under his control. 140 Ind. Cas. 238 = 33 P. L. R. 
1015=13 Lah. 806= A. I. R. 1933 Lah. 29. It is no doubt true that proceedings on 
remand under Order 4», rule 25, C. P. Code were proceedings in appeal, which 
remained pending in the Court of the Additional District Judge, but this circums- 
tance does not affect the power of the District Judge under s. 24, C. P. Code to 
transfer any suit, appeal or civil proceedings from one subordinate Court to another 
Court of equal or competent jurisdiction. 140 Ind. Cas. 238=1. R. 1932 Lah. 638. 

Where applicant for transfer has not engaged any pleader and opposite party has 
engaged pleaders and paid them fees, the case should be transferred 10 another Court 
in the same place and it would be unjust to transfer it to another place. A I R. 1924 
Oudh 372 = 80 Ind. Cas. 826=11 O. L. J. 337 = 270. C. 401. Or’ginal Mde of the 
High Court has no power to transfer Insolvency proceedings from one Couit to the 
other. A. I. R. 1927 Rang. 105 = 4 Rang. 554=100 Ind. Cas. 265 ; see also A. I. R. 
1925 Bom. 543 = 49 B, 788 = 27 Bom. L. R. 1207 = 91 Ind. Cas. 160. 

Application. — An application to transfer an insolvency petition from the file 
of Subordinate Judge to the original side of the High Court for trial and disposal is 
not maintainable. A. I. R. 1928 Mad 1091 = 55 M. L. J. 671 = 28 L. W. 369=52 M. 
57=fi4 Ind. Cas. 352. Where numerous suits are sought to be transferred an appli- 
tion should be made in respect of each separately. 4 Pat. L. J. 13=49 Ind. Cas. 208. 

After notice to the parties — In case of application by one parly for transfer 
of case, notice to opposite party is necessary. Transfer without notice in such case 
is tainted with material irregularity. 136 Ind. Cas. 381=1931 A, L. J. 1061 = 53 A. 
9 i6 =A. I. R. 1933 = 78* ; see also 74 Ind. Cas. 249 = A. I. R. 1923 Oudh 240 ; A. 
I. R. 1926 All. 17=23 A. L. J. 918=90 Ind. Ca«5. 287 ; A. 1. R. 1923 Oudh 240=26 
O. C. 62=74 Ind. Cas. 249 J >37 Ind. Cas. 430 = A. I. R. 1932 Cal. 265 = A. I. R. 1932 
Cal. 302. 

An order of transfer made without notice to the other party can be set aside in 
revision and on the application of one party. A. I. R. 1925 Lah. 189=78 Ind. Cas. 
614. Where District J«dge transfers case on his own mot. on, he can do so without 
notice to the parties, but if the transfer is applied for by a party he must issue notice 
before ordinary transfer under s. 24. 18 A. L. J. 351 = 0. P. L. R. (All.) 83=58 

Ind. Cas. 560. It is illegal to transfer suit without notice to parties. 33 P. W. R. 1917 
= 40 Ind. Cas. I ii ; see also 13 N. L. R. 203 = 42 Ind. Cas. 746. In the absence of a 
notice informing parties of the transfer of case a party may well plead that he did 
not know in what Court he had to appear. A. J. R. 1923 Lab. 444 = 84 Ind. Cas. 238. 
Notice to plaintiff’s pleader in original Court is not sufficient. A. I. R. (1932) Lah. 668. 
No notice before institution is necessary. A. I. R. 1933 Lah. 635 = 146 Ind. Cas. 38. 
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At any stage.— Where High Court refuses to transfer a case on its own motion, 
it can still transfer the case at a subsequent stage on plaintiff s application and after 
notice to defendant. A. I. R. 1923 All. 153s* 20 A. L. J. 97=70 Ind. Cas. 942. No 
order for transfer should be made when not only the evidence for the parties have 
been closed, but even the arguments have been heard. A. I. R. 1934 Lab. 593=35 
P. L. R. 574= A. L. R. 1934 Lah. 442. 

Suit, appeal, eto. — Suit includes execution proceedings and so execution 
proceedings can be transferred under this section. A. I. R. 1925 All. 276=47 A. 57 
= 85 Ind. Cas. 746 ; A. I. R. 1926 Lab. 345 = 95 Ind. Cas. 243 ; A. I. R. 1926 Mad. 
421=49 M. 746=50 M. L. J. i6i = 9S Ind. Cas. 12. The word “proceeding” covers 
only those proceedings which were contemplated at the time of the passing of the C. 
P. Code. 25 A. L. J. 433 = A. I. R. 1927 All. 469=49 A. 460=101 Ind. Cas. 247. 
Where a Judge has already expressed an opinion when deciding an appeal, it is 
desirable in the interests of justice, that the other appeal should be heard and decided 
by another Court. A. I. R. 1934 Lah. 539=35 P. L. R. 468 = 152 Ind. Cas. 696. 
The Hiyh Court may not exercise the power of transferring appeals in its discretion. 
A. I. R. 1936 Pat. 345= *63 Ind. Cas. 962. It is not epen to a District Judge in 
whose Court an appe^il under s. 476R, Cr. P. Code is pending to transfer the appeal 
to the Court of Subordinate Judge. A. I. R. 1935 All. 440=i935 A. L. J. 473. 

Any Court Subordinate to it. — Divisional Court not being subordinate to 
High Court, latter cannot transfer petition for alimony to Divisional Court. 40 B. 
109=17 Born. L. R. 948 = 31 Ind. Cas. 331. District Judge can transfer case from 
Munsiff to Sub- Judge having Small Cause Jurisdiction, though thereby party is 
deprived of his right of appeal. 36 Ind Cas. 881. A Sub-Judge cannot exercise 
the powers under s. 24 unless the same are delegated to him by the District Judge 
under ss. 37 and 44, Punjab Courts Act. 33 P. W. R 1917. A District Judge can 
delegate power of transfer but when so delegated it can only be exercised in cases 
pending in a Court subordinate to to the Court exercising the power. 52 Ind. Cas. 

352. 

Competent to try.— The word “competent** refers to pecuniary jurisdiction 
only. 143 Ind Cas. 75 = 54 A. 824= 1932 A. L. J. 984=7 A. 1. R. 1932 All. 660. Court, 
not possesaing both pecuniary and territorial jurisdiction is not competent. 136 Ind. 
Cas. .104=1931 A. L. J. 1061 = 53 A. gi6=A. I. R. 1933 All. 178. Proper construc- 
tion to be pm on the word is to bold that Court is competent when it can as regards 
nature and subject-matter of case and as regards pecuniary value, entertain 
transferred .suit. Word does not include competence from point of view of 
terriiorinl jurisdiction. 10 O. W. N. 443 = A. I. R. 1933 Oudh 154=144 Ind. Cas. 
578 = 6 Luck. 347 *'Compeieni*’ means of jurisdiction competent to try, 55 M. 960= 
J932 M. W. N. 763 = 36 L. W. 476= 139 Ind. Cas. 477 M ; 63 M. L. J. 689= A. I. R. 
1932 683= A. L. R. 1932 M, 1213. A transfer cannot be made from one Court 

to another, unless the original Court has jurisdiction such one order, if made is 
void. A. 1. R. 1928 Mad, 405 = 54 M. L. J. 145*27 L. W. 609=108 Ind. Cas. 413- 

Gro inds for transfer.— W’here the Judge has expressed his opinion, the case 
should be better transferred to another Court. 109 Ind. Cas. 402 (Lah). Applicant 
under s. 24 must make out strong case for transfer. Court should not interfere 
unless expense and difficulties are so great as would lead to injustice. A. I. R. 
1930 Lah. 944= 130 Ind. Cas. 523. The fact that a Judge has decided a point of 
law arising in a previous case is not a good ground for transferring from his Court 
another case involving the same point. A. 1. R. 1930 Lab. 176=124 Ind. Cas. 687 ; 
A. I. R. 1926 Lah. 343 = 94 Ind. Cas. 394 ; 78 P. L. R. 1922 = 67 Ind. Cas. 228=1921 
Lah. 357. The burden always lies on the applicant to make out a strong case for 
transfer. Mere balance of convenience would not be a sufficient ground, unles.s the 
expense and difficulties of the trial would be so great as to lead to injustice, or the 
forum was deliberately chosen for the purpose of working injustice. A.l. R. 1931 Lah. 
1*5 = 31 P. L. K. 920=130 Ind. Cas. 523. The onus of establishing sufficient 
ground for transfer lies heavily on the applicant. He must prove that he has a 
reasonable apprehension that he might not gat justice in the Court in which the 
suit is pending. Incidents said to have ta&n place between a party’s pleader 
and the Judge do not justify transfer of the case from the Judge. A. I. R. 1934 
Lah. 593=35 P. L. R. 574 = A. L. R. 1934 Lah. 442. Even in a case of a communal 
or ^»ai/-communal nature, it is not open to a person belonging to one community 
to obtain the transfer of the case from a Court presided over by a Judge belonging 
to the rival community. A. 1. R. 1934 Lah. 762=150 Ind. Cas. 334=36 P. L. R. 29. 
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The High Court has no jurisdic(ion to transfer the matter if the matter sought 
transferred is not one within the jurisdiction of the Court. A. I, R. 1 934 95“ 

150 Ind. Cas, 839. Defendant having influence in the town is no ground for transfer. 
A. 1. R. 1927 Lah. 80 = 98 Ind. Cas. 859. Prejudice of Judge against parly’s pleader 
cannot be presumed to operate against the party and hence it is no ground for 
transfer unless it is likely to affect judicial attitude of Judge towards the party or 
his case. 91 Ind. Cas. 559. The reasonable apprehension on the part of the litigant 
should no doubt receive consideration, but the apprehension must be such as a 
reasonable man might reasonably be expected to have. A. I. R. 1923 Lah. 564=77 
Ind. Cas. 762. Transfer of case without looking to convenience of parties and 
without hearing defendants is illegal. 23 C. L. J. 295 = 33 Ind. Cas. 797. Rurden 
of proof of balance of convenience as ground for transfer is on applicant. 14 A. L. 
J. 242 = 32 Ind. Cas. 613. Removal of suit against plaintiff’s will from Court vhere 
plaintiff brought it, must be supjwrted by good cause. i7 A. L. J. 371*41 A- 38 = 
50 Ind. Cas. 368. The convenience of the parties in the conduct of litigation is 
certainly a relevant consideration, and it is perhaps not too much to say 
that it is the basis of nearly all statutory jurisdiction on the civil side. 135 
Ind. Cas. 402 = 27 N. L. R. 307 = A. I. R. 1932 Nag. 49=A. L. R. 1932 Nag. 
15 ; see also A. I. R. 1933 Lah, 635=146 Ind. Cas. 38. Where a judgment- 
debtor is justified in thinking the Subordinate Judge is prejudiced against 
him, the case should be transferred to some other Court. A. I. R. i933 Lah. 
915. Mere fact that a Subordinate Judge is subordinate to Commissioner 
in his executive capacity is no ground for transfer of suit, where the person 
applying transfer has been dismissed from the office of Ghatwal and the 
suit is a declatory suit relating to that office. A. I. R. 1933 33®* ^Vhere 

District Judge decided appeal on entire evidence including additional evidence 
admitted by himself and his decree was set aside and the case was remanded, it was 
held on application of transfer by party that it was a proper case for transfer. 10 
O. W. N. 443 = A. I. R. 1933 Oudh 154 = 8 Luck. 347. An order for transfer by the 
High Court is competent where two appeals are pending involving the same 
questions in the District Court and the High Court respectively. A. I. R. 1933 Lah. 
1033. Close relationship of the Judge to one of the parties is a ground for transfer. 
A. 1. R. 1932 Sind 206. Merc balance of convenience is not sufficient ground for 
transfer, though it may be a relevant consideration. A. I. R. 1931 Lab. ii 5. Where in 
some prior proceedings the Judge has expressed an opinion very definitely as to the 
nature and value of the plaintiffs’ account books and the sanic books have to be 
considered in the subsequent suit, it is desirable to transfer the case in the interest of 
justice. 32 P. L. R. 388. In ordering transfer convenience of the parties is not merely 
a relevant but also a material consideration, and such convenience is at the basis of 
all the arrangement for statutory jurisdiction on the civil side. Where in a paniiion 
suit the greater part of the property is situated in H District, that is a reason why it 
should be advantageous to both parlies to have the suit tried in that district. The 
mere fact that the majority of the parties reside there, is not very weighty consi- 
deration in favour of transfer. That a party has engaged a counsel with heavy fees 
is a circumstance to be considered when ordering transfer. A. I. R. 1927 Nag. 
219=10 N. L. J. 67=101 Ind. Cas, 723. 

Sub-eection (2) — Under s. 24 (2), the District Judge can transfer a Small 
Cause suit from the Court of Small Causes to another Court not exercising Small 
Cause Court powers. 147 Ind. Cas. 334. The word “suit” when occurs for the 
second time in sub-section (2} must be taken to include proceeding : otherewise parts 
of sub-section would be quite meaningless. A. 1. R. 1936 Pesh. 56=161 Ind. 
Cas. 54. 

Sub-Bection (4).— The expression “Court of Small Causes” includes a Court 
vested with the powers of a Court of Small Causes as well as Courts constituted 
under Act IX of 1887, and where a suit is transferred under that sub-section pro- 
cedure for trial is governed by the Provincial Small Cause Courts Act and no appeal 
lies from the decision. A. I. R. 1929 Cal. 354=49 C. L. J. 237= 56 C. 588=120 Ind. 
Cas. 589 ; A. I.R. 1923 Pat. 49 = 4 PaL. L. T. 259=69 Ind. Cas. 717; U A. L. J. 705 ; 
38 A. 425 = 14 A. L. J. 549=34 Ind. Cas. 113 ;39.A. 214= 15A. L. J. 69=37 lud. Cas. 
809 ; 38M. 25 = 23 M. L. J. 373=(i9i2) M. W. N. 1086= 17 Ind. Cas . 425 ; A. 1. 
R. 1928 All. 609=26 A. L. J. 839=110 Ind. Cas. 493; 46 Ind. Cas. 893=4oA. 
525=16 A. L. J. 548 ; 1931 A. L. J. 953 ; 12 A. L. J. 853=26 Ind. Cas. 56 ; 
27 C. L.J. 461 = 44 Ind. Cas. 881 ; A. I. R. 1929 Cal, 354=49 C, L. J. 237=56 
C. 588=120 Ind. Cas. 5^9 ; 43 lod. Cas. 314=20 O. C. 35 o- Section 24 ( 4 ) does 
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not apply to cases transferred from Small Causes Court to Honorary Munsiff's Court. 
Decrees passed by latter Court are therefore appealable, i U. P. L. R. (H. C.) 
27 ; 54 Ind. Cas. 435* Section 16, Small Cause Courts Act is no bar to the exercise 
of powers of transfer of the District Judge under s. 24* C. P. Code. A. I. R. 1934 
Lah. 901 ; see also 151 lad. Cas. 385 = A. I. R. 1934 All. 530, Where Small Cause 
Court finding question of title involved, sends a case to District Judge and the 
latter transfers the same to a Munsiff, the District Judge's order of transfer 
is under s. 23, Provincial Small Cause Courts Act and not under s. 24, C. P, 
Code. An appeal therefore, lay from the decision. 64 Ind. Cas. 335 ; see also 115 
Ind. Cas. 127^26 A. L.J. 772 = 5oA. 810= A. 1. R 1929 A. 50. The Small Cause Court 
does not cease to exist if at any time theie should be no Judge to preside over it. 
A. I. R. 1925 Lah. 561 = 26 P. L. R. 308=88 Ind. Cas. 139. Where a suit instituted in 
the Court of Small Cause is transferred to the regular side, the Judge trying the suit 
has the same powers as the .Small Cause Court possessed in the matter of awarding 
compensation under s. 35A. A. I. R. 1930 Nag. 133=120 Ind. Cas. 412. Order of 
transfer passed under sub-clause (4) cannot invest Court not having Small Cause 
jurisdiction with such jurisdiction nor could such an order enable a Judge having 
Small Cause jurisdiction up to a particular limit to try suit exceeding that limit as a 
.Small Cause suit. A. I R. 1929 Mad. 513=56 M. L. J. 649 = 29 L. W. 810 = 121 Ind. 
Cas. 481. Where a Small Cause suit is transferred to a Court which is not invested 
with any Small Cause jurisdiction, the latter Court is to be deemed for the purpose 
of the transferred suit to be a Court of Small Causes. 55 M. 960=1932 M. W. N. 
763 = 36 L. W. 479=63 M. L. J. 689 = 139 Ind. Cas. 477 = A. I. R. 1932 Mad. 683 = 
A. L. R. 1932 Mad. 1213 ; 135 Ind. Cas. 402 = 27 N. L. R. 307 = A. I. R. 1932 Nag. 
49=A. L. R. 1932 Nag. 15-, 1933 A. L J. ii96 = A. I. R. 1933 All. 662=145 Ind. 
Cas. 701 ; A. I. R. I935 All. 690=1935 A. L. J. 511 = 157 Ind. Cas 210 ; A. I. R, 
1935 All. 765 ; A I. R. 1935 N.ag. 42 = 31 N. L R. 170 ; A. I. R. 1936 Lah. 883. 
Section 24 (4) makes no reference to the Court t.i which a case is transferred from 
a Small Cause Court being invested with Small Cause powers upto any particular 
extent or indeed with Small Cause Court powers at all. The terms of the section 
appear rather to be intended to confer the powers of a Small Cause Court upon the 
trying Court for that particular case irrespective of the powers with which the Court 
is invested. Sub-section (4) gives the power to transfer a suit from a Small Cause 
Court to a regular Court irrespective of ihe Small Cause Court powers of the Court 
to which the suit is transferred, provided the suit to be transferred is within the 
limits of the pecuniary jurisdiction of the Court to which the transfer is to be made. 
Per Baker /, in 56 B. 387 = 34 Bom. L. R. 931 = 139 Ind. Cas. 194=* A. 1. R. 1932 
Bom. 486 = A. L. K. 1933 Bom. 681. Sub-clause (4) does not deal with transfers to 
a Court already invested with Small Cause powers. The word “deemed’* seems to 
indicate that it deals with transfers to a Court without such jjowers. Therefore where 
a suit is tiansfcrred to a Small Cause Court, there is nothing in the sub-section 
which requires that suits of higher value when transferred should be tried as Small 
Cause suits or that there shall be no appeal therefrom. 55 M. 960= 1932 M. W. N. 
763 = 36 L. W. 479=63 M. L. J. 68g= 139 Ind. Cas. 477 = A 1. R. 1932 Mad. 683 = 
A. L. R. 1932 Mad. 1213. Obviously s. 24 contemplates the transfer of a case from 
one existing Court to another existing Court. If therefore, a Court of Small Causes 
has ceased to exist or the officer invested with Small Cause Court powers has been 
transferred from the District and there is no other officer possessing such power 
there would be no Court from which the District Court can under s. 24 transfer the 
case to a ordinary Civil Court. The contingency where no Court or officer invested 
with Small Cause Court powers exists is provided for in s. 35 of the Provincial Small 
Cause Courts Act. 54 A. 171 = A. 1. R. I93< All. 574=136 Ind. Cas. 357=i93i A. 
L- J.953 (F. b.). 

BeviBion.— High Court in its general powers of superintendence can direct 
transfer of a case where District Judge has refused to exercise that power under s. 
24. A. I. R. 1926 Cal. 326 = 87 Ind. Cas. 170 ; A. I. R. 1927 Pat. 383= 8 P. L. T. 777 
= 103 Ind. Cas. 456. The High Court in revision has authority to retransfer a case 
to the original Court without the formality of first having the plaint filed in the 
Court to which the case is transferred. A. 1. R. 1933 All. 249 = 21 A. L. J. 86 = 73 
Ind. Cas. 495. The High Court has jurisdiction to make an order of transfer under 
s. 24 and not being a 'judgment* either under the Code or under any other “e.\press 
enactment*' an order of transfer made under s. 24 is not subject to appeal. A. I. 
R. 1935 Rang. 267 (F. B.}-13 Rang. 457 = 157 Ind. Cas. 1107. 
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25. [Ss. 20 — 21.] (1) Where any party to a suiti appeal or other 

Power of Governor-General Proceeding pending in a High Court presided 
in Council to transfer suits. objects to ite being heard 

by him and the Judge is satisfied that there are 
reasonable grounds for the objection, he shall make a report to the '‘Provincial 
Government,”* who may, by notification in the official Gazette* transfer such 
suit, appeal or proceeding to any other High Court. 

(2) The law applicable to any suit, appeal or proceeding so transferred 
shall be the law which the Court in which the suit, appeal or proceeding was 
originally instituted ought to have applied to such case : 

"Provided that no suit, appeal or proceeding shall be transferred to a 
High Court without the consent of the Provincial Government of the Province 
in which that High Court has its principal seat'’.t 

Scope. —Where Governor-General in Council transfers a case to High Court 
on its original s'de, appeal lies to appellate side of the High Court. A. I. R. 1921 
Mad. 687 = (1922) M. W. N. 830. 

Amendment in Burma. — This section has been omitted in Burma by G. B. 
order of 1937. 


INSTITUTION OF SUITS. 

26. [S. 48.] Every suit shall be instituted by the presentation of a 

, . . , plaint or in such other manner as may be 

Institution of suits. prescribed. 

Scope.— Suit is presented when the plaint was filed in Court and not on the date 
when it was ordered to be registered. A. I. R. 1921 Cal. 227 = 34 C. L. J. 465 = 66 
Ind. Cas. 923 ; A. I. R. 1929 Mad. 480=113 Ind. Cas. 550 ; 17 S. L. R. 223 = 85 Ind. 
Cas. 893. VVherea suit is instituted in Court without jurisdiction the second suit in 
proper Court is not continuation of former. A. I. R. 1929 P. C. 103= 56 C. 1048 = 56 
1. A. 128= (1929) A. L. J 254 = 33 C. W. N. 485 = 29 L. W. 682=56 M. L. J. 614 = 6 
O. W. N. 473=49 C. L. J. 462 = 31 Bom. L. R. 741 = 1 15 Ind. Cas. 550 (P.C.). The 
presentation of a plaint after the usual Court hours at the private residence of the 
Judge is valid though the Judge is not obliged to do so. A. 1. R. 1922 Nag. 167 = 
19 N. L. R, 23—65 Ind. Cas. 674 ; see also 34 A. 482 (F. B.)=9 A. L. J. 743= I4 Ind. 
Cas. 744. Where plaintiffs servant signed and presented plaint and also signed 
Vakil patra^ and the plaintiff did not make effort to show that servant was his recog- 
nized agent, it was held that the plaint was not properly presented. A. I. R. 1922 
Bom. 113 = 46 B. 150=23 Bom. L. R. 91 1. Section 26 merely provides that every suit 
shall be instituted by the presentation of the plaint or in such other manner as may 
be prescribed. It does not say that the presentation should be by the plaintiff or his 
duly authorized agent. (1931) A L. J, 777 = A. I. R. (1931) All. 507. Section 26 enacts 
that “every suit shall be instituted by the presentation of a plaint or in such other 
manner as may be prescribed.*' No other manner of instituting a suit has so far 
been prescribed. It may, therefore, be stated as a general proposition that, unless 
there is a special provision to the contrary, a proceeding that does not commence 
with a plaint cannot be held to be a suit. 13 L. 672= 137 Ind. Cas. 266=33 P. L. K. 
508 = A. 1. R. 1932 Lah. 374=1- R. 1932 Lah. 314. 

SUMMONS AND DISCOVBRY. 


27. [S. 64.] Where a suit has 
Summons to defendants. 


__ _ been duly instituted, a summons may 

be issued to the defendant to appear and answer 
the claim and may be served in manner pres- 
cribed. 


Scope. — A suit was instituted on the last day for filing the suit under the Limi- 
tation Act. The plaint was insufficiently stamped and the deficit Court-fees not 
having been put in within the time fixed by the Court, the suit was dismissed. There- 
after on an application for review, the order of dismissal was set aside without any 


* Substituted by G. I. Order of ist April, 1937. 
t Inserted by G. 1. Order dated i. 4. 37. 
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notice to the defendant and time was granted for putting in the deficit Court-fee : 
HeldiYiZX. at the time the order of dismissal was set aside, there was no opposite party 
on whom the notice could be served, as the summons in the suit had not yet been 
issued on the defendant and as until the suit was registered, the suit could not 
be said to have been duly instituted. The order of dismissal passed at that stage 
of case can be reviewed without notice to the defendant. 26 C. W. N. 391 = A. 1 . R. 
1922 Cal 234* * 69 Ind. Cas. 43. 

^ , 28. [S. 85.1 (1) A summons may be 

defendant “restrsT^noS 

Prnvinrp End in such manner as may be prescribed by rules 

in force in that province. 

(2) The Court to which summons is sent shall, upon receipt thereof, 
proceed as if it had been issued by such Court and shall then return the 
summons to the Court of issue together with the record (if any) of its proceed- 
ings with regard thereto. 

Amendment in Burma. — This seciion has been omitted in Burma by Govern- 
ment of Burma {Adaptation of Laws) Ordt,r^ ^937» 

29. [S. 6S0A.] Summonses issued by any Civil or Revenue Court situate 

o • r / • beyond the limits of British India may be sent 

^Servceof foreign summon- Courts in British India and served as if 

they had been issued by such Courts : 

[India] “Provided that the Court issuing such summonses have been 
established or continued by the authority of Central Government or of the 
Crown Representative, or that the Provincial Government by whose Courts a 
summons is to be served has by notification in the official Gazette declared 
the provisions of this seciion to apply to Courts of the Province.*** 

[Burma! “Provided that the Governor has by notification in the Gazette 
declared the provisions of this section to apply to such Courts.”t 

Notes — Where a witness in a Native State fails to appear he should be examin- 
ed 'm commission. 144 Ind, Cas. 983=10 O. W. N. 173 = A. I. R. 1933 Oudh 128. 

British India.— ‘‘British India” shall mean as respects the period before 
the ^ommencemei.t of the Government of Burma Act, i 935 » all territories and 
places with His Majesty’s Dominions which were for the time being governed 
by Hi? Majesty through the Governor- General of India or through any Governor 
or officer subordinate to the Governor-General of India, and as repects any period 
after that date shall have the same meaning as in the Government of India Act, 
Burma General Clauses Act, s 2(5). 

30 . Subject to such conditions and limitations as may be pres- 

^ , j- j cribed, the Court may, at Lny time, either 

the like. ^ ^ ^ discovery and motion or on the application of any 

party,— 

{a) make such orders as may be necessary or reasonable in all matters 
relating to the delivery and answering of interrogatories, the admission of 
documents and facts, and the discovery, inspection, production, impounding 
and return of documents or other material objects producible as evidence ; 

(^) issue summonses to persons whose attendance is required either to 
give evidence or to produce documents or such other objects as aforesaid ; 

(c) order any fact to be proved by affidavit. 

31. [New] The provisions in sections 27, 28 and 29 shall apply to 

c summonses to give evidence, or to produce docu- 

Summons to witness. other material objects. 

82. [New.] The Court may compel the attendance of any person to 
Penalty for default whom a summons has been issued under section 

^ 30 and for that purpose may — 

* Has been substitiued in India by G. I. Order 1-4-37. 

t Has been substituted in Burma by G. B. Order, 
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(a) issue a warrant for his arrest ; 

{b) attach and sell his property ; 

(c) impose a fine upon him not exceeding five hundred rupees ; 

(d) order him to furnish security for his appearance and in default com- 
mit him to the civil prison. 

Scope. — This section does not apply to the case of a parly who fails to produce 
documents which he has been ordered to produce. 5 Pat. L J. 550*1 Pat. L. T. 
668*58 Ind. Cas. 281. No fine will be imposed on person who fails to attend on the 
day for which he was summoned, if he is not subsequently required to give evidence 
and has not been called upon to appear on subsequent date. A. I. R. 1929 All. 850* 
1929 A. L. J. 1216=123 Ind. Cas. 97. Jurisdiction to impose fine vested by s. 32 has 
to be exercised only in the manner laid down by Order XVI. /bid. 

JUDGMENT AND DECREE. 

33. [S. 1 98. 1 The Court, after the case has been heard, shall pronounce 

, , ^ , judgment, and on such judgment a decree shall 

Judgment and decree. follow. 

Scope. — Decree drawn up by the Court must be in accordance with judgment. 
A. 1. R. 1924 All. 818*22 A L. J. 791=46 A. 864-82 Ind. Cas. 184. Court’s 
omission to daw up decree following judgment does not deprive party of his right to 
appeal. 66 P. R. 1919= 52 Ind. Cas 479. A party is not required to c'tpply to dr.iw 
up decree nor is he required to apply for copy of a decree until it is drawn up. 
Hence parly’s failure so to applv does not affect right to appeal. A. 1. R. 1924 Nag. 
271 = 20 N. L. R. 131 = 78 Ind. Cas. 996. The judgment having been p onourced a 
decree must be prepared in accordance with it and the Court cannot direct the 
stoppage of the preparation of the decree, ii P. 532= 13 P. L T. 304= 137 Ind. Cas. 
855 = A. 1. R. 1932 228 = 1. R. 1032 P. 195. 

Interest. 

34. [S. 209 1 ( 1 ) Where and in so far as a decree is for the payment of 

money, the Court may, in the decree, order in- 
Interest. terest at such rate as the Court deems reason ible 

to be paid on the principal sum adjudged, from the date of the suit to the date 
of the decree, in addition to any interest adjudged on such principal sum for 
any period prior to the institution of the suit, with further interest at such rate 
as the Court deems reasonable on the aggregate sum so adjudged, from the 
date of the decree to the date of payment, or to such earlier date as the Court 
thinks fit. 

( 2 ) Where such a decree is silent with respect to the payment of further 
interest on such aggregate sum as aforesaid from the date of the decree to the 
dale of payment or other earlier date, the Court shall be deemed to have refused 
such interest, and a separate suit therefor shall not lie. 

Scope. — Section 34 or its principle is not intended to be used as a means for 
providing for compound interest but to relieve the debtor of a harder rate of interest. 
But an order allowing interest up to date of decree and compounding it with the 
principal or, the date of the decree and allowing interest thereon at the Court rate 
is sanctioned by s, 54 of the C. P. Code. 61 C. 711. The plaint iff cannot claim the 
contract rate of interest as a matter of right. 61 C. 71 1. The Court has discretion 
in awarding interest. A I. R. 1936 Rang. 141 = 8 R. R. 558=162 Ind. Cas 352. 
Rate of interest is a matter to be decided on the facts of each case. A. I. R. 1924 
Nag. 346=76 Ind. Cas. 131. Grant of interest is a matter within the discretion of 
Court. A. I. R. 1921 Lah. 954=29 L, R. 670=111 Ind. Cas. 354. High Court will 
not interfere with lower Court’s discretion in granting interest, unless exercised 
unreasonably. 13 O. L. J. 338 = 92 Ind. Cas. 679. Where lower Court does not con- 
sider question of interest, the appellate Court may grant it. A. I R. 1927 Lah. 679= 

9 Lah. L. J 347= *04 Ind. Cas. 146. Where compound and pos/ diem interest is 
clearly stated in the document, it should be allowed by the Court. A. I. R. 1931 Nag. 
91 = 13 N. L. J. 213=130 Ind. Cas, 817. Where money due to plaintififwas not paid 
and there was no stipulation for interest, interest may be allowed by way of damages. 
A L R. 1930 Cal. 357*^34 C. W, N. 121 = 57 C. 953=127 Ind. Cas. 76. Compound 
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interest at 2 per cent, should be allowed when it is stipulated. It is high but not extor- 
tionate. A. I. R. 193* Nag. 91 “*13 N. L. R. 212=5130 Ind. Cas. 817. The mortgagee 
cannot get any interest in excess of the rule of Damdupat for the period between the 
date of filing the suit and the date fixed for repayment in the preliminary decree. A. 
I. R. 1931 Nag. 88- 13 N. L J. 192- 130 Ind. Cas. 159. Where the rule of Damdupat 
applies, the contractual obligation as regards interest, comes to an end as soon as the 
maximum limit of interest is reached. When that obligation has come to an end 
before suit is filed, the Court has discretion to award interest from the date of the suit 
over and above the amount of interest allowed by the rule. A. I. R. 1929 Nag. 355 — 
121 Ind. Cas. 45. Where a lessee knowing that the lessor would not be able to put him 
in possession waits for three years and then institutes suit for recovery of possession, 
he cannot claim interest on the sum paid as premium or for amount of rent paid at 
the time of the loan. A. I. R. 1930 Cal. 385= 57 C. 1 14= 125 Ind. Cas. 607. Interest 
allowed as stipulated for mortgage-deed at Re. 1-8 as per cent, (com^owdi) pendente 
lite is not excessive. A. I. R. 1929 Nag. 6—113 Ind. Cas. 891. 

Interest on mesne profits is within discretion of Court. High Court will not 
interfere. A. I. R. 1Q21 Pat 430*2 Pat. L. T. 648 — 68 Ind. Cas. 903 ; A. I. R. 1921 
Pat. 367 — 2 P. L. T. 147 — 62 Ind. Cas. 116. S. 34 has no applicability to a suit 
brought by mortgagee to recover the amount due to him on foot of the mortgage 
as a mortgage decree until it reaches the stage shown by Order XXXIV, r. 6, Civil 
Procedure Code cannot be said to be decree for money. A. I R. 1927 Lab. 445 — 8 
Lah. 721—9 Lah. L. J. 301 = 28 P. L. R. 380—103 Ind. Cas. 437. In mortgage suits 
question of interest is determined not by s. 34 but by Order XXXIV. A. I. R. 1927 
P. C. 1 = 54 C. 161-25 A. L. J. 23 = 31 C. W. N. 390-52 M. L. J. 372-38 M. L. T. 
(P. C ) 53=54 I. A. 1=29 Bom. L. R. 752 = 45 C. L. J. 279=25 L W. 685 = 8 P. L. 
T. 173 = 99 Ind. Cas. 686 (P. C.) 5 8 Luck. 3i5=M4 Ind. Cas. 983-10 O. W. N. 173 
= A. I. R. 1933 Oudh 218 ; but see 63 I. A. 114= *5 Pat. 210 = 38 Bom. L. R. 349 
= 19360. W.N. 28-160 Ind. Cas. 285 = 43 L. W. 268=17 Pat. L. T. 89-1936 
A. L. J. 108=1936 M. W.N. 308 = 63 C. L. J. 154 = 40 C. W. N. 328-A. I. R. 1936 
P. C. 63-70 M. L. J 355 52 I- A. 418 (433)*5 Pat. 135*30 C. W 

N. 482, where it has been held that in such a case s. 34 does apply. High 
Courts in India being Court both of equity and of law, can award interest in 
cases which are not provided for by the Interest Act. It is impossible to say that 
equitable principles should not be applied in cases of contract. A question of equity 
must apply to all cases. A. I. R. 1927 Mad. 47 — 97 Ind. Cas. 453. The expression 
“decree for the payment of money” is very general and must be construed so as to 
include a claim to unliquidated damages. A. I. R. 1926 Mad. 1021 — 51 M. L. J. 243 — 
1926 M. W. N. 691-97 Ind. Cas. 871, Mortgage decree should give interest at 
contract rale till date fixed for repayment, and not at 6 per cent. 6 L. W. 296— 
33 M. L. J. 679—42 Ind. Cas. 349. Court-may allow post diem interest though not 
allowed in mortgage-deed. 3 O. L. J. 390 =-36 Ind. Cas. 685. Court's jurisdiction to 
gram further interest after period of grace allowed by preliminary decree is under 
s. 209 of the Code of 1882. The proper period for allowing such further interest is 
when necree absolute is made. 27 C.L.J. 576—46 Ind. Cas. 469. It is within competence 
of trial Court in a suit for arrears of rent .against an under-proprietor to award future 
interest at such rate as it considers reasonable. 6 C. L. J. 362 — 22 O. C. 287=52 
Ind. Cas. 865. AUhough 24 per cent, per annum is high rale. Small Cause Court 
has jurisdiction to grant it. A. 1. R. 1923 Cal. 650—37 C. L. J. 399=^7 C. W.N. 
549 = 74 Ind. Cas. 601. Interest need not be granted where co-sharer makes no de- 
mand for his share of profits. A. I. R. 1923 Nag. 197=19 N. L. R. 24— 73 Ind. Cas. 
142. In a suit for recovery of money representing depreciation in the value of 
goods supplied, no interest can be claimed during pendency of suit. 32 C. L. J. 239 
— 60 Ind. Cas. 288. The granting of interest, not specifically asked for in a suit 
for money, cannot be regarded as inconsistent relief and a Court has discretion to 
award interest subsequent to suit. A. I. R. 192* Lih. 125 — 2 Lah. 256—107 P. L. R. 
1921-64 Ind. Cas. 896 ; 34 Bom. L. R. 129= 136 Ind. Cas. 796-A.I.R. 1932 Bom. 319. 
Mere hardship would not justify a Court in disallowing contract rate of in- 
terest, unless evidence is that the lender has taken undue advantage of his posi- 
tion. 60 Ind. Cas. 733. Rata allowed by mortgage-bond being excessive is not 
sufficient reason to refuse contract rate of interest. 60 Ind. Cas. 693. Court can 
give compound interest under this section. A. I. R. 1934 Bom. 86 ; 61 C. 711. Section 
141 does not control the discretion passed by the Court under s. 34, Civil Proce- 
dure Code, to allow future interest at such rate as the Court deems reasonable. 
A. I. R. 1934 Oudh 239-11 O. W. N. 763-148 Ind. Cas. 1207. Where the delay 

C. P. Code.— 12 
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Interest pending euit— Interest between date of suit and decree beings discre- 
tionary wit/i Court can be granted at contractual rate. A, I R. 1930 Lah. 73J* 
i2«; Ind. Cas. 629 ; see also A. J. R. 1930 Mad. 721 = 55 bf. 47 S™ 3 ^ ^ t 43 ^ 

123 Ind. Cas. 7 ; A. I. R. 1930 Lah. 98$aBi29 Ind. Cas. 281. Award of interest pen- 
ding suit though discretionary should not be refused in the absence of proper reasons. 
A. I. R. 1926 Nag. io9»22 N. L. R 49»88 Ind. Cas. 699 ; sec also 18 N. L. J. 323 ; 
161 Ind. Cas. 862=A. I. R. 1936 Pat. 191. Court can award interest at contractual 
rate from date of institution to date of judgment. 96 Ind. Cas. 310. Where party 
delays ascertainment of damages for a long time, in erest should be allowed from 
date of suit. A. I. R. 1925 Bom. 547 **27 Bom L. R. 1168. It is within Court’s 
discretion to award interest on redemption money from date of suit. 87 Ind. Cas. 
7I9=A. 1. R. 1926 Bom. 362 = 27 Bom. L. R- 492. Unless rate of interest at mort- 
gage is excessive and transaction unfair, such rate should be allowed pendente lite. 
A. I. R. 1925 Cal. 268=29 C. W. N. 118=85 Ind. Cas. 218. Court has discretion to 
award interest on damages from date of the suit to date of the decree but the Court 
should state its reasons. A. I. R. 1924 Cal 637 = 39 C. L. J 77 = 80 Ind. Cas. 87. Even 
if money carried no interest ab initto or for any reason had ceased to carry interest 
from and after the date of the suit for some earlier date, the Court may in a 
proper case apply s 34 and grant interest. A. 1. R. 1924 Nag. 348=78 Ind. Cas. 
711. Court has discretion as to the rate of interest to be awarded a ter institu- 
tion of the suit till judgment and where Couit belo\v awarded 8 percent. Privy 
Council refused to interfere. A. I. R. 1922 P. C. 46=43 M. L. J. 46=26 C. W. N. 
737 = 24 Bom. L. R, 971 = 67 Ind. Cas. 423 (P. C.). Interest pending suit is discre- 
tionary. But it should be refused in absence of proper reasons. 23 C. W. N. 336 
= 5u Ind. Cas. 862. fn a suit for recovery of money representing depreciation in 
the value of goods supplied, no interest can be claimed during pendency of suit. 

42 A. 230= 18 A. L. J. 100=59 Ind. Cas. 20. Section 34 has no application to in- 
terest after the institution of the suit when discretions for calcula ions for this in- 
terest are contained in Order 34. Sch. 1, C. P. Code. A l.R. Nag. 161 ; 54 C. 161 
(P.C.). Where the trial Court in exercise of its discretion has refused to award interest 
after suit, the appellate Court wdll not interfere with the order. 33 Bom. L. R. 
122 o=A. I. R. 1931) Bom. 549=55 B. 657. In a pure case of damages, the Court 
cannot give interest before judgment. 33 Bom. L. R. 703 = A. I. R (1931) Bom. 
386=113 Ind Cas. 861. The Court has power under s. 34 of the Code to give 
interest after suit whether claimed specifically in the plaint or not. 33 Bom. L. 

R. 1220= A. l.R. (1931) Bom. 549=55 B. 657. Interest is not to be granted in 
the case of damages. 25 S. L. R. io4 = A. 1. R. (1931) Sind 121. Section 34* C. P. 
Code gives the Court no discretion to award interest for a period prior to the 
date 6xed in the rase of a decree based on a mortgage, to the provisions of 
which the rule of damdupat A. 1. R. 1931 Nag. 88= 130 Ind. Cas. 154. 

The award of future interest from date of institution of suit till realisation 
is discretionary with the Court. Such interest disallowed on ground of the long 
delay in bringing the suit and in the other circumstances of the case. 1932 (P. C ) L. 
833 = 33 P- 1- R- 19 = A. 1. R. 1932 Lah.3i2= A. L. R. 1932 Lah. 83 ; see also 156 Ind. 
Cas. 836= A. 1. R. 1935 Lah. 307 ; A. f* R- *935 Pesh. 58. Usually the contract 
rate should prevail till the decree. 143 Ind. Cas. 43= 14 Pat. L. T. 133= A. I. R. 1933 
Pat. 207. 

IntereBt from date of decree. — Auction-purchaser at Court sale paying off in 
good faith prior mortgage is entitled to claim interest on the amount paid. A. I. R. 
1930 Mad. 471 = 58 M. L. J. 343 = 31 L. W. 832=125 Ind. Cas. 247. In an action 
to dissolve and wind up the partnership affairs interest should only be allowed 
to the plaintiffs from the date of final decree and not from the date of the plaint. 
A. I. R. 1930 P- C. i85=(i93o) A. L. J. 868=34 C. W. N. 737 = 32 Bom. L. R. 1152 
— 59 M. L. J. 121 = 52 C. L. J. 10=32 L. W. 184=24 P. L. R. 328 (P. C.)=i24 Ind. 
Cas. 891. The decree for accounts and for partition does not fall under s. 34 and 
sub-section (2) does not apply. A. I. R. 1925 Bom. 406=49 B. 282 = 27 Bom. L. R. 
226=94 Ind. Cas. 688. Santhal Parganas Regulation does not limit the powers 
of a Court under s. 34 to award interest on the decretal amount until realization. 

A. 1. R. 1926 Pat. 359=5 Pat. 433=96 Ind. Cas. 627. Where interest charged at 24. 
per cent, interest after decree was not allowed. A. 1. R. 1928 Lah. 811 = 109 Ind 
Cas. 4t6. Future interest being discretionary with trial Court, appellate Court will 
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not interfere unless discretion ia improperly exercised. A. I. R. 192s Lah. 308—7 
Lah. L. J. i»86 Ind. Cas. 240. Where decree allowed interest until realization, it 
might be paid after sale and before confirmation of it. 17 A. L. J. 617s 50 Ind. Cas. 
772. In redemption suit, where mortgagee persists in unwarrantable claim, interest 
was disallowed from date of trial Court's decree. A. I. R. 1921 P. C. 100^24 C. W. 
N. 977»i4 L- W. 7io»=7 O. L. J. 350*23 O. C. 150=58 Ind. Cas. 891 = 69 Ind. Cas. 
65. The award of interest after the date of decree is in the discretion of the Court, 
it cannot be claimed as a matter of right. A. I. R. 1933 Lah. 352= 142 Ind. Cas. 408 
= 14 Lah. 591=34 P. L. R. 859. 12 per cent, interest after the date of the decree is 
excessive. Ordinarily 6 per cent, interest should be granted. A. I. R. 1933 Lah. 
101; A. 1. R 1933 Lah. 780= 144 Ind. Cas. 601. In case of which carries 

no interest, future interest should not be allowed. 145 Ind. Cas. 725 = A. 1. R. 1923 
Lah. 440. 

Sub section (2). — Where a decree is silent with respect to further interest from 
date of decree to the date of payment the Court must be deemed to have refused 
and a separate suit will not lie. 9 L. B. R. 78=11 Bur. L. T. 132 = 40 Ind. Cas. 858. 
Inspite of sub section ( 2 ) in the normal case it is highly desirable that the Judge 
should give his reason for disallowing future interest. A. I. R. 1928 Nag. 115=106 
Ind. Cas. 270. Court cannot under s. 15 1 award interest or damages in lieu of 
interest on decretal amount where no interest has been awarded by decree. A. I. R. 
1924 Rang. 275 = 3 L. J. 58 = 82 Ind. Cas. 427. Where judgment-debtor deposited 

decretal amount intending decree-holder to receive on condition of given security 
during pendency of appeal, but security was not given and consequently money was 
not paid, the decree-holder cannot claim interest from date of deposit. A. I. R. 1929 
Lah. 316= 120 Ind. Cas. 423 Where decree is silent as to interest, interest should 
be deemed to have been refused. A. 1. R. 1924 Mad. 102 = 45 M. L. J. 687=18 L. 
W. 686 = 33 M. L. T. 101 = 1923 M. W. N. 753=75 Ind. Cas. 566. The costs of the 
Privy Council do not carry interest, unless such interest is specially mentioned. A. 
I. R. 1934 Pat, 192=15 Pat. L. T. 513=13 Pat. 21= A. L. R. 1934 Pat. 103. 

Costs. 

35. [Ss. 218—221, Jud. Act, 1890, S. 5, R. S. C. 0. 45, p. I.] ( 1 ) 

Subject to such conditions and limitations as 
may be prescribed, and to the provisions of any 
law for the time being in force, the costs of and incident to all suits shall be 
in the discretion of the Court, and the Court shall have full power to determine 
by whom or out of what property and to what extent such costs are to be paid, 
and to give all necessary directions for the purposes aforesaid. The fact that 
the Court has no jurisdiction to try the suit shall be no bar to the exercise of 
such powers. 

(^) Where the Court directs that any costs shall not follow the event, the 
Court shall state its reasons in writing. 

(3) The Court may give interest on costs at any rate not exceeding six 
per cent, per annum, and such interest shall be added to the costs and shall 
be recoverable as such. 

Scope —The award of cost rests with the discretion of the Judge. Discrection 
means judical discretion, which must be exercised with established legal 
principles and not to be exercised capriciously. 24 C. W. N. 353 = 58 Ind. 
Cas. 421 ; A. I. R. 1937 Mad. 14;. This section does not give an absolute 
discrection but it can be interfered with if exercised wrongly and arbitrarily. 
18 M. L. T. 460=1915 M. W. N. 1021 = 31 Ind. Cas. 312; see also 35 Ind. Cas. 
529=156 P. L. R. 1916; A. I. R. 1925 Cal. 1085=42 C. L. J. 137 = 90 Ind. Cas. 
486 ; A. I. R. 1931 Oudh 9 = 7 O. W. N. J055 ; 145 Ind. Cas. 376 = A. I. R. 
<933 Rang. 160; 29 N. L. R. 8 = 14* Ind. Cas. 262 = A. I. R. 1933 Nag. 49; 
144 Ind. Cas. 76 ; 142 Ind. Cas. 656= A. 1. R. 1933 Mad. 224 v A. I. R. 1933 Oudh 
455= *0 O. W. N. 981 ; 35 Bom. L. R. 569=A. I. R. 1933 Bom. 304* The “costs 
incident to all suits” referred to in section 35 of the Civil Procedure Code does not 
only include costs from the institution of the suit to its termination but also includes 
costs incurred by a party before the institution of a suit, but naturally or intimately 
connected with the suit. 40 C. W. N. 762. Where the lower appellate Court acts 
in an arbitrary manner with the proper decision of the Court of first instance with 
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regard to costs, the High Court would interfere with the order of the lower appellate 
Court. A. I. R. 1931 Oudh 129 Ind. Cas. 165* Costs should not be allowed in 
suits on immoral contract. A. I. R. 1928 Sind 173*1 13 Ind. Cas. 366. The rule 
that costs should follow event may be departed from in a proper case. A. I. R. 
1926 Bom. 1893=28 Bom. L. R. 126=98 Ind. Cas. 358. No interference in appeal 
unless discretion is based on wrong ground. 22 C. W. N. 372 = 44 Ind. Cas. 870. 
The provision of this section is supplementary to s. 47. 35 C. L. J. 156=68 Ind. 
Cas. 600. Where defendant's conduct necessitates suit, he is disallowed cost even 
when successful. 63 M. L. J. 868==36 L. W. 833=1932 M. W. N. ioi7=A. I. R. 
1932 Mad. 779. Award of proportionate cost is proper where paity has succe^ed 
only on one issue and has failed on other important issue. 55 M. 636= A. 1. R. 1932 
Mad. 470. 

Party failing to cite authorities showing correct practice should be deprived of 
costs. A. I. R. 1926 Mad. 642=50 M L. J. 428 = 94 Ind. Cas. 306. A litigant who 
succeeds may be deprived of his costs for sufficient reason cannot be ordered to pay 
the costs of the other side except in exceptional cases. 40 Ind. Cas. 614 Where 
misconduct of defendent forces plaintiff into litigation defendant even if successful, 
IS not entitled to costs. 21 C. W. N. 1137 = 7 L. W. 133 (P. C.)=(i9i7) M. W. N. 
236 ; see also 43 C. 190=190- W. N. 880. Where suit is overvalued, plaintiff is 
entitled to costs on proper valuation. A. I R. 1925 Sind 275 = 87 Ind. Cas. 1002. 
Where the suit is not justifiable, the plaintiff should bear the cost. A. I R. 1923 Cal. 

C. 419=877 Ind, Cas. 910. Plaintiff coming to enforce a legal right with no 
misconduct, omission or neglect on his part is entitled to costs. A. I. R. 1921 Lali. 
104=62 Ind. Cas. 812. Where the suit was rendered inevitable by the gross mis- 
management of the trust estate by the appellant, the appellant should pay costs. 
A. I. R. 1923 Pat. 420 = 4 P. L. T. 326 = 71 Ind. Cas. 280. Bona/tWe mistake of temple 
committee in instituting proceedings should not be penalised. 5 L. W. 672 = 38 Ind. 
Cas, 695. Merc exaggeration of claim is no ground for disallowing costs. 3 O. L. 

J. 204 = 34 Ind. Cas. 69a, Where both parties make false allegations, costs not allow- 
ed to either side. 160 P. W. R. 1915 = 31 Ind. Cas. 862. Where litigation was not 
caused by either party, each party to bear its costs. 24 C. W. N. 189=30 C, L. J. 
270=53 Ind, Cas. 741. A suit for damages persued in vindictive spirit. Appellate 
Court ought not to interfere with the discretion of allowing costs unless some mis- 
apprehension of facts or violation of principle or absence of the exercise of the dis- 
cretion is apparent. 24 C. W. N. 352=58 Ind. Cas. 421 ; A. I. R. 1923 Mad. 485 = 

/ 7 L. W. 358=24 Cr. L. J. 585 = 73 Ind. Cas. 329. Where grounds of appeal was 
loosely drafted, appellant though successful was ordered to pay respondent’s cost. 
A. I. R. 1925 Oudh 561 = 28 O. C 203=85 Ind. Cas. 445* Where plaintiff claimed 
very high interest, costs were disallowed. A. I. R. 1923 Oudh 8 = 9 O. L. J. 442 = 69 
Ind. Cas. 657. Delay in disposal of suit due to laches of plaintiff cannot be con- 
sidered in deciding question of costs. 65 Ind. Cas. 709. Where defendant raises 
all possible pleas unsuccessfully, he w’as ordered to bear the cost personally. 

A. I. R. 1922 Lah. 229=4 Lah. L. J. 210=60 Ind. Cas. 362. Where Court holds 
that reference to arbitration is invalid it has jurisdiction to pass an order as to the 
costs of award. A. I. R. 1928 M. 370=54 M, L. J. 58o=(i928) M. W. N. 228=27 
803— 109 Ind. Cas. 175. Where costs of inierlocutary application has been 
ordered to be costs in cause, party obtaining general costs is entitled to the costs of 
application. Judge hearing case has no jurisdiction to interfere, with previous 
order of costs of application. A, I R. 1326 Bom. 596-50 B. 430=28 Bom. L. R. 
1283=97 Ind. Cas. 133 ; sec also A. I. R. 1924 Bom. 398 = 26 Bom. L. R. 282 = 80 
Ind. C^. 263. Court has power to award costs to a defendant out of the deceased 
plaintiff s estate even where suit abates by reason of the cause of action not 
surviving. 37 M. L. J 596= 10 L. W. 656=43 M. 284 = 54 Ind. Cas- 118. Where 
decree has been appealed against unsuccessfully trial Court has jurisdiction to deal 
wh taxation of costs under its decree. A. I. R. 1926 Bom. 367 = 28 Bom. L. R. 550. 
Where suit brought against two sets of defendants, claiming aiternative relief, two 
sets of costs can be awarded on the dismissal of the suit. A. I. R. 1933 All. 466= 
1933 A. L. J. 796= 144 Ind. Cas. 703. Where surviving appellant is not solvent to pay 
costs, costs can be ordered against the estate of deceased appellant. A. I. R. 1934 
All. 1=1933 A. L. J, 1933=55 A. 687. No doubt ordinarily costs are awarded to a 
mortgagee decree-holder in a mortgage suit or appeal, in the absence of any express 
direction to the contrary would be part of the mortgage amount decreed and would 
be a charge on the mortgaged property. But where costs are awarded to the mort- 
gagee m appeal by some defendants without any mention of other defendants, the 
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defendants appellants are liable to pay costs of appeal personally. A. I. R. 1934 
All. 89. In certain cases the Court is competent to make persons liable for costs 
who are not parties to the suit. A. I. R. 1934 Nag. 250. In a fit case a successful 
parly may also be depriveed of cost. A. I. R. 1934 Mad. 224=39 L. W. 147=- 148 
Ind. Cas. 523. On a dismissal of suit several defendants should not be awarded 
separate costs when they are represented by the same advocate and their case is 
practically identical. A. I. R. 1934 Rang. 259=7 R. R. 142=152 Ind. Cas. 71. 
In a mortgage suit the Court is competent to make the mortgagor personally liable 
for costs of the litigation. 40 L. W. 5^6=1934 M. W. N. 321. Where the remaining 
defendants are in no way responsible for the discharge of the other defendants who 
claimed to have no interest in the property, the costs of the latter should not be 
charged against the mortgaged estate but would be paid by the plaintiff. A. I. R. 
1934 Nag. 264 = 30 N. L. R. 331. Certain property was purchased subject to a 
mortgage. Subsequently the mortgagee brought a suit on his raorigage. The 
purchaser, who was in possession of the property, has tried to put off the mort- 
gagee and thus wanted to make as much money out of ihe delay as he could : 
//>/// that the purchaser should bear half the taxed costs of the suit. A. I. R. 1936 
Lah. 705 = 38 P. L. R. 896. A mortg.'^gee sued on his mortgage the mortgagor 
impleading therein the puisne mortgagees as defendants. The puisne mortgagees 
contested the claim of the prior mortgagee. In the decree passed in the above 
suit costs were passed against all the defendants. It was contended that as it 
was a mortgage suit costs could not be saddled on the puisne mortgagees : Held 
that s. 35, Civil Procedure Code, is clear that the Court has discretion in the matter 
of costs. A. 1. R. 1936 Lah. 607 = 38 P. L. R. 1024= 164 Ind. Cas. 841 = 17 Lah. 520. 

Where a person whose suit has been dismissed by the trial Court is successful 
in appeal and the appelhite Court remands the case for trial in accordance with law, 
he is entitled to his costs if he ultimately succeeds in the trial Court, but it is a 
fairer order to direct that the costs of appeal in the appellate Court should abide 
the final result of the suit. A. 1. R. 1936 Rang. 316 = 9 R. R. 59=164 Ind. Cas. 133. 
When the Judgment-debtor appellant was evading the satisfaction of the decree 
for a long time, inspite of his ability to pay. he was not allowed any costs even 
when successful. 148 Ind. Cas. 246 = A. I. R. 1934 Oudh io=ii O. W. N. 72. 

Where the action of the petitioning creditor in making the application for the 
winding up of a company and in insisting upon further proceedings in liquidation 
is not bonafide he should be saddled with the entire costs of the liquidation. And 
in ihe absence of a clear provision in the Companies Act dealing with a case of 
this kind, the matter is governed by s. 35, Civil Procedure Code, under which 
section the High Court can pass proper order in this behalf. A. 1. R. 1934 Lah. 
746. A plaintiflf appellant should be allowed the cost of appeal where a wrong 
decree has been passed by the trial Court through oversight. 11 O. W. N. 1165 = 
A. 1. R 1934 Oudh 449. 

The Court has power to order on unsuccessful infant plaintiff to pay the defen- 
dant’s costs and vice versa and such costs can be ordered to be paid out of the 
minor’s estate. Orders can be made on a next friend or guardian ad litem to pay the 
costs personally. A. 1 . R. 1934 Cal. 474=59 C. L. J.9 = 5 iC. 227= 151 Ind. Cas. 
399. But in considering the provisions of the Code relating to costs i. e, s. 35 or to 
damages for improper arrest or attachment before judgment, it is not right to deal 
with the general law where a minor’s estate is to be made liable in respect of the 
acts of a guardian. A. 1. R. I935 Mad. 866=42 L. W, 542=1933 M. W. N. 1055 = 
158 Ind. Cas. 831. 

CoBt should follow the result of the suit. — The ordinary rule is that a 
successful paty is entitled to the cost of the suit. 18 B. 474. But a successful party 
may be ordered to pay the cost of the suit because his conduct in the case does not 
appear to be creditable and straight-forward. 124 Ind. Cas. i4o = A. I. R. 1930 M. 
154 “ 58 M. L. J. 29-1929 M. W. N. 831=31 L. W. 97 ; 27 M. 341 ; 12 C. 18 (P. C.) ; 
54 M. L. J 603—110 Ind. Cas. 5- A. L R. 1928 Mad. 346. A party must produce all 
such material documents relating to the suit as may be in his possession, even though 
no application has been made for their production by the other party. Non-produc- 
tion would entail deprivation of costs. A. I. R. 1929 All. 134*1929 A. L. J. 262=112 
Ind. Cas. 791. Where party, tries to profit by his fraud, discretion in awarding costs 
should be used against him. A. I. R. 1930 Mad. 707—123 Ind, Cas. 39* Where 
a case was not properly presented in trial Court, but appeal was successful, the costs 
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in the trial Court was refused. A. I. R. 1930 Mad. 218^58 M. L. J. 210=21 L. W. 65 
= 53 M. 480 =122 Ind. Cas. 504; see also 104 Ind. Cas. 325 = A. I. R. 1927 Lah. 723 ; 
A. 1 . R. 1929 Lah. 246= 118 Ind. Cas. 533 ; A. I. R. 1930 Lah. 240=115 Ind. Cas. 23. 
In an application by plaintiff 10 revenue authorities for partition of land, the defendant 
set up exclusive title to the land and repeated it in the Civil Courts but failed. The 
plaintiff should be allowed the costs of the suit. A. 1 . R. 1930 Lah. 222= 116 Ind. Cas. 
717. >Vhere a point as to limitation was newly raised in application for review, the 
paity was allowed to raise it but was ordered to pay the costs of that application. 
A. I. R. 1928 P. C. 103 = 6 R. 302 = 30 Bom. L. R. 842 = 47 C. L. J. 510=26 C. L. J. 
657 = 32 C. W. N. 845 = 55 I- A. 161 = 28 L. W. 204=54 M. L. J. 696 (P. C.). Costs 
generally abide result. A. I. R. 1923 Lah. 513 = 77 Ind. Cas. 416 ; A. I. R. 1925 Cal. 
2971-40 A. L. J. 504=85 Ind. Cas. 127 ; A. I. R. 1921 Bom. 71 = 45 Bom. 1177 = 23 
Boin. L. R. 189=61 Ind. Cas. 271 ; A, I. R. 1923 B. 265 = 25 Bom. L. R. 323=47 B. 
637. Costs to successful party are given as compensation for probable expenses. In 
complicated cases, special costs may be given. A. I. R. 1921 Cal. 185 = 48 C. 427 = 
25 C. W. N. 297=60 Ind. Cas. 337. Wasting of Court's lime by false or unnecessary 
evidence justifies refusal of cost. A. I R. 1927 Mad. 474=100 Ind. Cas. 224- Absent 
defendant need not be necessarily exempted from payment of costs. Antecedent 
conduct of defendant leading up to necessity for institution of suit should be looked 
into. A. I. R. 1925 Cal. 569=29 C. W. N. 297 = 86 Ind. Cas. 321. Where trial Court 
decided case on generally accepted rulings which were subsequently explained or 
dissented from, the appellate Court in reversing the decision should not saddle the 
respondent with costs. A. I. R. 1930 All. 167=124 Ind. Cas. 23. In awarding costs, 
Court should not include the costs of witnesses who were summoned but were not exa- 
mined in Court. A. I. R. 1936 Lah. 681 = 164 Ind. Cas. 689=38 P. L R. 219. Where 
two sets of defendants, having the same defence appeared through different counsel, 
they are not entitled to two separate sets of costs. 1936 A. M. L. J. 63. A successful 
party may be deprived of cost, if he has rendered elucidation difficult by confusion of 
pleadings. 18 R. D. 510=15 L. R. 652 (Rev.). 

Sub- section ( 2 ).— Successful party is generally entitled to cost. 122 Ind. Cas. 
378 ; 54 M. L. J. 603*27 L. W. 841 = 110 Ind. Cas. 5 = A. I. R. 1928 Mad. 346. 
Sub-section (2) provides that where a Court directs that costs shall not follow the 
Court, the Court shall stale the reasons in writing. 16 R. D. 290=12 U. D. 336 ; 
A. 1 . R. 1928 Oudh 224=5 O. W. N. 35=107 Ind. Cas. 881 ; A. I R. 1925 Bom. 
527 = 27 Bom L. R. 422 ; A. I. R. 1923 Lah. 302 = 75 Ind. Cas. 64 ; 3 U. P. L. R. 
All. 55 = 64 Ind. Cas. 962; 24 C. W. N. 352 = 58 Ind. Cas. 421 ; 17 R. D 164 ; 
A. I. R. 1933 Nag. 49=29 N. L. R. 8 ; 1936 A. M. L. J. 63. Such discretion may be 
interfered with when there has been violence of any established principle, misappre- 
hension of farts and no real exercise of discretion. 3 U. P. L. R. All. 55 = 64 Ind. 
Cas. 962 ; 24 C. W. N. 352 = 58 Ind. Cas. 421. Reasons should be stated also when 
granting greater or less costs than are usually granted in a particular case . A. 1 . R. 
1928 Nag. 171 = 108 Ind. Cas. 740. Where Court's discretion results in costs follow- 
ing even, reasons need not be stated. 95 Ind. Cas 446 (Nag.). Where not only the 
reasons are not stated but there is no reason at all why any cost should not be 
allowed and the main expenditure in the case appears to have been due to the folly 
of the party against, when the decree has been passed, the full costs in the case 
should be allowed. 16 R. D. 290=12 U. D. 336. 

Appeal against order of cost. — The awarding of costs is a matter entirely 
within the discretion of trial Court and if the trial Court has exercised that jurisdic- 
tion in a judicial manner it is not open to the appellate Court to interfere with 
the discretion of the trial Court except for good reasons which are clear from the 
facts and circumstances in the case. Where the appellate Court interferes on wrong 
grounds, the High Court can interfere in the second appeal. A. I. R. 1934 Oudh 
259=11 O. W. N. 754=149 Ind. Cas. 901 ; see also A. I. R. 1931 Oudh 9=6 Luck. 
378. 

Appeal only against order of costs while accepting decisions on main point is 
not maintainable. A. I. R. 1930 Bom. 445 = 32 Bom. L. R. 406= 126 Ind. Cas. 334. 
Discretion exercised will not be interfered with unless the lower Court proceeds 
manifestly upon wrong ground. A.I.R. 1925 Oudh 699=2 O. W. N. 901 = 91 Ind. Cas. 
HI ; 72 Ind. Cas. 993= A. I. R. 1923 Bom. 37 ; 47 C. 67=56 Ind. Cas. 334 » 20 C. 
W. N. 929 = 23 C. L. J. 606=36 Ind. Cas. 655. Appeal is entertainable against a 
decision on the question of costs where a question of principle is involved. 21 C. W. 
N 339"* 39 327=20 Bom. L. R. 905= 
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47 Ind. Cas. 762 •, 2$ Bom. L. R. 242=47 B. 559-72 Ind. Cas. 324 • 40 A. 558-16 
A. L. J. 592-49 Ind. Cas. 478 ; A. I. R. 1921 U. H. R. 20-63 Ind. Cas. 811 ; 3 U. 
P. L. R. (A.) 55*64 Ind. Cas. 262 ; A. I. R. 1930 Lab. 234 ; 30 Bom. L.R 1622-53 B. 
178. Some order as to costs must be made, so failure to do so is appealable. A. 
I. R. 1929 Oudh 155-25 O. C. 385-10 O. L. J. 20-73 Ind. Cas 222. Second 
appeal lies on question of costs if question of law or principle is involved or discre- 
tion is exercised arbitrarily. 2 Lah. 332 — 27 P. L. R. 391-100 Ind. Cas. 598 ; 35 
C. L. J. 156-68 Ind. Cas. 60 ; 2 Lah. L. J. 310 ; 52 Ind. Cas. 961 ; 97 P. W. R. 
1918-45 Ind. Cas. 948 ; 56 Ind. Cas. 971 ; A. I. R. 1921 Cal. 156-34 C. L. J. 475 = 
66 Ind. Cas. 903 

Question of costs cannot be raised newly iri second appeal. A. I. R. 1923 All. 
334—75 Ind. Cas. 527. Second appeal does not lie on question of costs concurrently 
decided- A. I- R- 1926 All. 419— 93 Ind. Cas. 1008. No appeal lies against direction 
how costs are to be taxed. A. I. R. 1925 Bom. 432 = 27 Com. L. R. 692 — 89 Ind. Cas. 
211. Where trial Court orders parties to bear their own costs, and only one party 
appeals therefrom, such party cannot be ordered to pay costs of non-appealing party 
In trial Court. A I. R. 1929 Lah. 177 = 30 P. L. R. 600=118 Ind. Cas. 464. 

Interference by High Court. — High Court will not iitierfere unless question 
of principle is involved. A. I. R 1931 All. i26=(i93i)A. L. J. 16—129 Ind. Cas. 
551 ; A. I. R. 1929 Oudh 406—6 O. W, N. 689—119 Ind. Cas. 449 ; A. I. R. 1926 
Oudh 35*90 Ind. Cas. 577 ; 46 Ind. Cas. 544 ; 27 C. L. J. 78 = 45 Ind. Cas. 733 ; 32 
Ind. Cas. 579— 3 L. W. 109— 19 M. L T. 86. But the High Court can interfere 
where reason given by the lower Court is not supported by facts. 11 N. L. R. 
189—31 Ind. Cas. 880 Where trial Court had given good reasons for order as to 
costs, and the first appellate Court interfered without giving any reasons, the High 
Court interfered. A. 1 . R. 1923 Oudh 114 — 27 O. C. 64 — 9 6. L. J. 629— 74 Ind. 
Cas 369. The High Court can interfere in second appeal where question of principle 
is involved. 41 A. 254— 17 A. L. J. 169—49 Ind. Cas. 696. But there would be 
no interference where reasonable discretion has been exercised. 73 Ind. Cas. 
507 -A. I. R. 1924 Oudh 110. 

Appeal to Privy Council. — Where leave to appeal obtained but appeal not 
presented, appellant must pay costs of application. A. 1 . R. 1925 Bom. 471 — 27 Bom. 
L. R. 699— 89 Ind. Cas. 213. Where respondent lodged a case but did not appear 
at the hearing and the appeal was dismissed with costs, the costs should be paid to 
the respondent down to the lodging of the case. 47 A. 459=87 Ind. Cas. 292—41 
C. L. J. 450—27 Bom. L. R. 853 (P. C.) — 49 M. L. J. 238. 

Costs against legal practitioners.— High Court cannot order a legal 
practitioner to pay the costs of an application or suit personally except where s. 35 
can be made applicable. A. I. R. 1930 All. 225 — (1930) A. L. J. 402=52 A. 619=125 
Ind. Cas. 477 (F. B.). Section 35 has a wider scope and authorizes a Court 10 make 
an order as to costs, against a person who is not a party to the litigation but the 
section has nothing to do with the misconduct of Advocates. Cases of contempt 
of Court are not within the scope of the section. Ibid, 

Sub section ( 3 ). — There is no such thing as a "Court rale*' of interest. A rate 
of six per cent, per annum which is the max mum awardable on costs may be appro- 
priate rate of interest to allow for damages. A. I. R. 1926 Nag. 3^3 = 94 Ind. Cas. 
971- Interest should not be allowed until costs have been actually incurred. 60 
Ind. Cas. 345. Where judgment is silent as to costs, it can be included in decree. 
35 Ind. Cas. 218. 

Account suit **- Costs against unsuccessful party can be given in preliminary 
decree. A. 1 . R. 1930 All. 72-121 Ind. Cas. 550. Where defendants are largely 
responsible for litigation and hampering investigation they must pay full costs. 24 
C. W. N. 110—30 C. L. J. 417 — 54 Ind, Cas. 636 ; see also 20 C. W. N. 368—35 
Ind. Cas. 383. 

Costs In administration suit. — Where litigation is caused by act of deceased, 
estate should pay the cost. A. I. R. 1931 Sind 17 — 25 S. L. R. 72—129 Ind. Cas. 903. 
Costs of intervenor voluntarily coming in for future personal benefit should not be 
saddled on claimant. 24 C. W. N. 888 — 48 C. 352—59 Ind. Cas. 581. 

Cost of Commission. — Party taking out commission succeeding to any extent 
is entitled to costs. A. I. R, 1929 Cal, 719=33 C. W. N. 614=122 Ind. Cas. 220. 
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Cost against several defendants.— Where a decree /or cost has passed 
against several defendants, each is jointly and severally liable. A. 1. R. 1923 Pat. 
315 = 70 Ind. Cas. 782. Where the decree does not indicate the proportions in which 
the costs are to be borne by the defendants or respondents, the accepted rule is that 
such a decree inrtposes a joint and several liability on all the respondents. A. I. R. 
*933 Pat. 24*13 P. L. T. 619=140 Ind. Cas. 874 ; see also A. I. R. 1932 Lah. 
308=1932 P. C. L. 308 ; 1932 A. L. J. 411*A. 1. R. 1932 A. 383= A. L. R. 1932 
All. 641, 

Divorce suit.— Wife’s cost in a divorce suit should be paid by the husband 
irrespective of result. 66 Ind. Cas. 494= A. I. R. 1922 All. 243. 

Guardianship proceedings.^Philanthropic society unsuccessfully seeking 
to be made a guardian of a minor’s property cannot claim costs as they are not 
expenses either on account of necessaries or as having been incurred for the welfare 
of the minor or for the protection of his estate. A. I. R. 1930 Cal. 397*51 C. L. J. 
272^58 C. 15=126 Ind. Cas. 707. 

Income-tax reference.— Successful assessee is entitled to recover deposit. 
A. I. R. 193* All. 23=1930 A. L. J. 1548=52 A. 991 = 130 Ind. Cas. 634. 

InBolyency proceeding. — Costs on petitioning creditor on setting aside 
adjudication order cannot be set off against debt due. A. I. R. 1930 B. 516=32 Bom. 
L. R. 1076= 128 Ind. Cas. 34. Where simple order cost has been passed against 
official receiver, he is personally liable, he is entitled to be reimbursed on obtaining 
leave of Court. A. I. R. 1929 Mad. 105=55 M, L. J. 873 = 28 L. W. 719=114 Ind. 
Cas. 825. Official Receiver*^ or trustee in bankruptcy may be ordered to pay costs. 
A. I. R. 1929 Mad. 105 = 54 M. L. J. 873 = 28 L. W. 719=52 M. 263=114 Ind. 
Cas. 825. 

Judicial separation.— Section 35I does not empower Court to order costs in 
cases of judicial separation. A. 1. R. 1930 Cal. 558=57 C. 1089=34 C. W. N. 319 
= 127 Ind. Cas, 559. 

Maintenance suits. — In awarding costs in maintenance suits, Courts should 
see if claim was excessive or exaggerated. A. I. R. 1930 Mad. 479=59 M. L. ]. 531 
= 32 L. W. 729= 126 Ind. Cas. 597. Costs in proportion to success should be 
awarded. 10 L. W. 540= (1919) M. W. N. 878=53 Ind. Cas. 796 ; A. L. R. 1932 
Mad. 1203. Where widow claimed maintenance at a rate found to be excessive 
though being prevented from knowing the actual income of the family property 
and where the defendant put up vexatious pleas to defeat her claim, she is entitled 
her full costs. A. 1. R. 1928 Mad. 216=54 M. L. J. 530=28 L. W. 328=108 Ind. 
Cas. 712. 

Mortgage suit. — Personal decree for cost against party who is not mortgagor 
can be granted bjj Court. A. I. R. 1931 Mad. 272=33 L. W. 263=131 Ind. Cas. 151. 
Mortgagor is ordinarily entitled to costs in redemption suit. But where question of 
compensation is involved and where mortgagor failed even to deposit the mortgage 
amount in full mortgagee is entitled to his cost. (1917) M. W. N. 275 = 38 Ind. Cas. 
655. In a redemption suit where the mortgagee alleges the transaction to be a sale 
he is not entitled to cost. A. 1. R. 1924 Bom. 172 = 25 Bom. L. R. 1209. Claim for 
cost is not an independent claim, costs form part of entire decretal amount to be 
realized. A. I. R. 1925 C^l. 1135 = 41 C. L. J. 697 = 93 Ind. Cas. 364. In a suit by 
mortgagee to enforce his secuiity, the order as to costs may be to give him liberty to 
add his costs to his security. But there mu t be an order for payment of costs 
against mortgagor or receiver disputing validity of mortgage. A: I. R. 1930 Bom. 11 
= 31 Bom. L. R. 1199=122 Ind. Cas, 857. The transferee of the equity of redemption 
can be personally saddled with cost where he raises pleas for which there is no 
foundation. 34 F. L. R. i7i = A. 1. R. 1933 Lah. 329. A puisne mortgagee may 
also be liable for cost for bis own conduct, although ordinarily he is not so liable in 
a mortgage suit. A. I. R. 1933 Rang. 335. It is not illegal to award a personal 
decree for costs against a party to a suit who is not himself a mortgagor. A. I. R. 
1931 M. 272=131 Ind. Cas. 151 ; see also A. 1. R. 1931 Rang. 153=133 Ind. Cas. 
225=9 R* 186. 

Parties. — Guardian continuing as such after minor has attained majority, is 
liable for costs. A. 1. R. 1929 Mad. 782 = 1929 M. W. N. 545 = 123 Ind. Cas. 805. The 
worcte" *by whom” in s. 35 include next friends and guardians of minor plaintiffs and 
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defendants. A. I. R. 1929 Mad. 782 *(1929) M. W. N. 545 = 123 Ind. Cas. 805. Third 
party claiming through a party to a suit, against whom costs are awarded is liable. 
A. I. R. 1930 Mad. 577 = (*93o) M. W. N. 153=58 M. L. J. 318=31 L. W. 262=:53M. 
708=123 Ind. Cas. 47. Where several defendants raised various defences, 
separate costs can be awarded. 18 M. L. T. 46o=(i9i5) M. W. N. 1021 = 31 
Ind. Cas. 312; A. I. R. 1925 Bom. 432 = 27 Bom. L. R. 692 = 89 Ind. Cas. 211. 
In case of alternative relief against two sets of defendants unsuccessful 
defendant must bear costs of other defendant, ii S. L. R. 1=42 Ind. Cas. 636. 
Defendant against whom suit fails is entitled to costs. A. I. R. 1926 Mad. 1084=51 
M. L. J. 446=24 L. W. 378. Guardian ad litem a party can be made to pay 
costs. A. I. R. 1928 Mad. 590=1928 M. W. N. 318=110 Ind. Cas. 380. Co-plaintiff 
not appealing made respondent cannot get costs of appeal. A. I. R. 1923 All. iig= 
20 A L. J. 980 = 71 Ind. Cas. 424 ; A. I. R. 1929 Mad. 738 = 52 M. 845 = 30 L. W. 254 
= 57 M. L. J. 374=122 Ind. Cas. 167. Defendant against whom claim is not proved is 
entitled to costs. A. I. R. 1926 Lah. 464=26 P. L. R. 254=97 Ind. Cas. 795- Plain- 
tiff who had no just claim should pay defendant's costs. A. I. R. 1931 Cal. 76=52 
C. L. J. 357=58 C. 561 = 129 Ind. Cas. 860. Where parties are joined, unnecessarily 
the party at whose instance they were joined should pay cost. 129 Ind. Cas. 235 = 
A. I. R. 1930 Mad. 913=59 M. L. J. 524=23 L. W. 438. Costs cannot be granted 
against a party against whom no relief is sought. A. I. R. 193° Mad. 195 = 30 L. W. 
949=58 M. L. J. 118=124 Ind. Cas. 216. 

Damage suit. — In a claim for moral damages, it is hardly right to order propor- 
tionate costs. A. I. R. 1929 Mad. 493 = 29 L. W. 6o4 = (i929) M. W. N. 341 = 119 
Ind. Cas. 149. In a libel case where claim for damage was much higher than allowed 
the cost is at the discretion of the Court. 117 Ind. Cas. 884 = A. I. R. 1929 Lab. 129 
= 10 Lah. 816 ; see also 78 Ind. Cas. 573=4^ M. L. J. 366= A. I. R. 1924 Mad. 693 
= (1924) M. W.N. 373=20. L. W. 60. 

Partition suit. — In a suit for partition where the defendant pleaded but failed 
to prove partition, he can be directed to pay costs of suit. 35 C. W. N. 115. Ordi- 
narily in a patition suit, parties should bear their own costs. The institution fee 
should be borne proportionately by all. A. I. R. 1923 Bom. 464=77 Ind, Cas. 914. 
Where plaintiff's claim has not been contested, the costs up to preliminary decree 
cannoube awarded to the plaintiff. A. I. R. 1930 Pat. 336=11 Pat. L. T. 233 = 9 Pat. 
773=125 Ind. Cas. 129. Where neither party is guilty of unfair contention, costs 
till the preliminary decree, should come out of the estate. 11 L. W. 5 “54 I^^^* Cas. 
382. 

Will. — Where litigation was caused by vagueness of Will, costs should come out 
of estate. 78 Ind. Cas. 249= A. I. R. 1925 Sind 195=19 S. L. R. 220. 

Cost of witness.— Expenses incurred in procuring attendance of witnesses can 
be inrluded in the cost A. I. K. 1928 Lah. 800=10 Lab. L. J. 401 = 109 Ind. Cas. 
476. Non-resident witness whether party or not is entitled to his expenses when his 
evidence is material and necessary. A. I. R. 1930 Bom. 24=54 B. 62 = 31 Bom. L. 
R. 1020=122 Ind. Cas. 121. 


* |35A.] (1) If in any suit or other proceeding, not being an appeal, 

any party objects to the claim or defence on the 
ground that the claim or defence or any part of 
claims or d^e^nces it is, as against the objector, false or vexatious 

* to the knowledge of the party by whom it has 

been put forward, and if thereafter, as against the objector, such claim or 
defence is disallowed, abandoned or withdrawn in whole or in part, the Court, 
if the objection has been taken at the earliest opportunity and if it-is satisfied 
of the justice thereof, may, after recording its reasons for holding such claim 
or defence to be false or vexatious, make an order for the payment to the 
objector, by the party by whom such claim or defence has been put forward, 
of costs by way of compensation, 

(2) No Court shall make any such order for the payment of an amount 


* Section 35 A was inserted by s. 2 of the Civil Procedure (Amendment) Act, 
1922 (9 of 1922) which under section 1 (2) thereof may with the previous sanction of 
die Governor-General in Council be brought into force in a»y Province by the Local 
Government on any specified date. 

C.P.Code— 13. 
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exceeding one thousand rupees or exceeding the limits of its pecuniary juris- 
diction, whichever amount is less : 

Provided that where the pecuniary limits of the jurisdiction of any Court 
exercising the jurisdiction of a Court of Small Causes under the Provincial 
Small Cause Courts Act, 1887,* and not being a Court constituted under that 
Act, are less than two hundred and fifty rupees, the High Court may empower 
such Court to award as costs under this section any amount not exceeding 
two hundred and fifty rupees and not exceeding those limits by more than 
one hundred rupees : 

Provided, further, that the High Court may limit the amount which 
any Court or class of Courts is empowered to award as costs under this 
section. 

(3) No person against whom an order has been made under this section 
shall, by reason thereof, be exempted from any criminal liability in respect 
of any claim or defence made by him. 

(4) The amount of any compensation awarded under this section in 
respect of a false or vexatious claim or defence shall be taken into account 
in any subsequent suit for damages or compensation in respect of such claim 
or defence. 

Scope. — Costs under s. 35 A are compensatory and not penal. A. I. R. 19^1 
Lah. 509=131 Ind. Cas. 377. In a suit against father and minor sons with identi- 
cal interest in which the father alone h.is to bear the harassment and trouble it 
would be wrong to award costs under s. 35 A to both separately. Ibid, In case of 
harassment of the plaintiff by the defen.iant, punitive costs can be awarded under 
this section. 14 L. R. i5(Rev.)=i7 R. D. 227. Compensation can be awarded 
only after objection by the opposite party. A. I. R. 1926 Lah. 472 = 94 Ind. Cas. 
78. An order under this section can be passed against next friend of a minor. 52A. 
go7 = (i93o) A. L.J. 1295=128 Ind. Cas. 225. A suit insiiluied in the Court of 
Small Cause was subsequently ir.insferred to the regular side. Judge trying has 
same powers as the Small Cause Court in awarding compensation under s. 35 A. 
A. I. R. 1930 Nag. 133= 120 Ind. Cas. 412. Power of Small Cause Court to award 
costs under s. 35 A is conditional upon its having express authority from High 
Court so to do or having jurisdiction up to Rs. 250 A. I. R. 1926 All. 354 = 94 Ind. 
Cas. 790. Appeal against order of Small Cause Court awarding cost under s. 35 \ 
lies to District Judge. A. 1. R. 1927 All. 554= 94 Ind. Cas. 790. In appeal the 
Collector is not competent to award penal cost on the ground that the claim is 
false and vexatious. 15 L. R. 115 (Rev.). An Insolvency Court prissing an order 
awarding exemplary costs, has powers in the exercise of its original civil jurisdic- 
tion to apply s. 35A, Civil Procedure Code ; and whether that section was in 
existence or not when the Provincial Insolvency Act came into force is immaterial. 
A. I. R. 1935 Nag. 207=158 Ind. Cas. 394= 3* N. L. R. 365. 

PART II. 

EXECUIION. 


General. 


36. [Ngw.] The provisions of this Code relating to the execution of 
A I* decrees shall, so far as they are applicable, be 

Application to rder . deemed to apply to the execution of orders. 


Scope. — A subsequent order of Court in regard to pariicular costs is executable 
even though those particular costs are not shown in the decree. A. I. R. 1931 Sind 
13=15 S. 1-. R. 11 = 62 Ind. Cas. 507. An order directing the payment of an amount 
to Commissioner for work done is executable as decree an order 47 applies to such 
execution. A. I. R. 1925 Cal. 57 = 52 C. 269=40 C. L. J. 180 = 84 Ind. Cas. 724. An 
order under Order XX, rule ii (2) is executable as if decree. A. I. R. 1925 Rang. 
189=4 Bur. L J. 32 = 2 Rang. 673=85 Ind. Cas. 291. Judgment obtained on admis- 
sion under Order XII, rule 6. Plaintiff can enforce payment of amount awarded as 


IX of 1887. 



THB CODE OP CIVIL PROCEDURE. 


99 


S. S7.J 


an order in execution proceeding, without a decree being drawn up. A. I. R. 1926 
Sind 119=20 S. L. R. 216=92 Ind. Cas. 562. Section 36 is not limited to orders 
made only under the Code, but is applicable to all orders which could be included in 
the definition of the term “order** as defined in s. 2 (14). The order made on a notice 
of motion would be an order within the meaning of s. 2 (14) and could therefore 
be executed under s 36. Kila Chandv, Ajodhya Prasad, A. I. R. 1934 Bom. 452 = 
36 B jm. L. R. 992. 


37 . [S. 649, 2nd para ] 

Definition of Court which 
passed a decree. 


The expression “Court which passed a decree*', 
or words to that effect, shall, in relation to the 
execution of decrees, unless there is anything 
repugnant in the subject or context, be deemed 
to include — 


(fl) where the decree to be executed has been passed in the exercise of 
appellate jurisdiction, the Court of first instance, and 

{fi) where the Court of first instance has ceased to exist or to have 
jurisdiction to execute it, the Court which, if the suit wherein the decree was 
passed was instituted at the time of making the application for the execution 
of the decree, would have jurisdiction to try such suit. 

Scope.— This section has no reference to a Court to which a decree has been 
transferred for execution. 162 Ind. Cas. 865 = 8 R. R. 596 = A. I. R. 1936 Rang. 184. 

Clause (a). — As a general rule decree of final Court can be executed. A. I. R. 
1921 L. B. 37 = 11 L. B. R. 163. 


Clause (b) — Court passing decree is proper Court to execute it though it has lost 
territorial jurisdiction over property due to assignment to another Court, at the time 
of presentation of execution petition. 42 M. 821 = 37 M. L. J. 284 = 26 M. L. T, 
223 = (i 9I9) M. W. N. 640 = 11 L. W. 63 (F. B.) = 53 Ind. Cas. 213. Court abolished 
and then revived with some jurisdiction is the same Court. A. 1. R. 1926 Pat. 209= 
4 Pat. 688 = 7 P. L. T. 333 = 92 Ind. Cas. 900. Principle of s. 37 (b) is to be applied 
in interpreting the phrase “Court of first instance.*’ A. I. R. 1926 Mad. 813 =51 M. L. 
J. 161 = (1926) M, W. N. 395=95 Ind. Cas. 587. Court passing decree can alone 
execute decree though losing territorial jurisdiction over property subsequently. 
A. 1 R. 1928 M. 746=28 M. L. W. 885 = 114 Ind. Cas. 545 ; A. I R. 1921 Pat. 152 = 
6 P. L. J. 304 = (1921) Pat. 186 = 2 P. L. T. 374 = 62 Ind. Cas. 487. Territorial juris- 
diction IS a condition precedent to the execution of a decree. 31 M. L. J. 22 = 35 
Ind. Cas. 296. Where territorial jurisdition of the Court passing decree has been 
taken away between the date of the preliminary decree in mortgage suit and final 
decree and it passes final decree also, it has power to transmit execution to Court 
having territorial jurisdiction but has no power to sell property. A. I. R. 1927 Mad. 
627=50 M. 882 = 52 M. L. J. 605 = 38 M. L. T. 351 = 25 L. W. 671 =(1927) M. W. N. 
282-^ 103 Ind. Cas. 245. If subsequent to the passing of money decree the area in 
which ihe judgment-debtor lived was transferred from the jurisdiction of one Court 
to another Court, the latter Court can execute the decree. A. I. R. 1924 Mad. 32 = 
45 M. L. J. 21 o = (i 923) M. W. N. 406= 18 L. W. 17 = 73 Ind. Cas. 956 ; see also 49 
Ind. Cas. 958 ; 49 Ind. Cas. 94 ; 31 M. L. J. 90=20 M. L. T. 327 = 35 Ind. Cas. 237 ; 
A. I. R. 1922 Mad. 10 = 46 M. 1 = 42 M. L. J. 344 = 65 Ind. Cas. 727 •, 57 M. 995 = 
148 Ind. Cas. io88 = A. 1. R. 1934 Mad. 283 = 66 M. L. J. 492. Where a Court 
passing decree was abolished but subsequently was re-established it can execute 
the decree provided it would have jurisdiction to try the suit to which the decree 
relates if instituted at lime of execution. A. 1. R. 1926 Pat. 209=4 Pat, 688=7 P- L. 

333 = 92 Ind. Cas. 900. Mortgage decree passed without jurisdiction cannot be 
executed by Court having jurisdiction over subject-matter of mortgage except by 
transfer. 42 M. 461 = 36 M. L. J. 199=10 L. W. 370=51 Ind. Cas. 102. A prelimi- 
nary decree for nearly Rs. 2,000, was made in a mortgage suit by Munsift having 
power to try suits up to Rs. 2,000, his successor not having been vested wiih the same 
power, the final decree was made by the Sub- Judge. Munsif! in the mean ime was 
vested with jurisdiction. The Munsiff could execute decree under s. 150 but not 
under ss. 37 and 38. 24 C. W. N. 699= 57 Ind. Cas. 879 ; see also 1931 M. W. N. 
842. A decree of the Calcutta High Court in a suit which arose within the present 
Jurisdiction of the Patna High Court, will be executed under the supervision of the 
latter Court. 3 P. L. J. 435=48 Ind. Cas. 107. Where the notification does not 
purport to transfer business specifically or by general description from the Court 
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which passed the decree to the Court to which jurisdiction over the mortgaged 
property is transferred, the latter Court cannot execute the decree without trans- 
mission of the same from the Court which passed it. 55 M. 8oi=s62 M. L. }. 687 
35 L. W. 742=1932 M. W. N. 255=* 137 Ind. Cas. 3o5 = A. I. R. 1932 Mad. 4i8=A. 
L. R. 1932 Mad. 117 (F. B.). The Court ‘which passed the decree’ according to the 
explanation in. s. 37 (b) merely includes another Court in cases where the Court 
which originally passed the decree has ceased to have jurisdiction to execute it but 
does not exclude that latter Court. 35 C. W. N. 77 = A. I. R. 1931 Cal. 3*2 = 52 C. 
L. J. 569=132 Ind. Cas. 149=58 C. 832. Where a money suit is transferred from 
the Court where it was instituted to another Court beyond that jurisdiction, and a 
decree is obtained in that Court and then the second Court is abolished and its 
whole business is sent by an administrative order of Government under the Civil 
Courts Act, to a third Court, the third Court has jurisdiction to entertain a petition 
for sending the decree to the first Court and the petition for execution need not be 
presented in the first instance in the first Court. 1913 M. W. N. 842. A Court 
passing the decree, does not lose jurisdiction of executing it, on account of subse- 
quent curtailment of pecuniary jurisdiction. 37 C. W. N. 679= A. I. R. 1933 Cal. 684. 


Courts by which Decrees may'bb executed. 


38. [S. 223, 1st para.] 

Court by which decree may 
be executed. 


A decree may be executed either by the Court 
which passed it, or by the Court to which it 
is sent for execution. 


Scope. — This section confers jurisdiction for execution on either the Court which 
passed the decree or the Court to which it is sent for execution. 35 C. W. N. 77= 
A. I. R. (1931) Cal. 312=52 A. L. J. 569=132 Ind. Cas. 149=58 C. 832 ; see also 
15 Pat. 439=165 Ind. Cas. g59=rA. I. R. 1936 Pat. 615. Where mortgaged 
property is situate outside the territorial jurisdiction of the executing Court 
it can order the sale of the property so mortgaged. 14 Lah. 457= 143 Ind. Cas. 574 
*34 P. L, R. 815 = A. I. R. 1933 Lah. 687 ; see also 14 C. 65 i ; 15 C. 667 ; 21 C. 
639; 45 M. 746; 80 Ind. Cas. 901. Territorial jurisdiction is necessary to carry 
Qn execution. 35 C. W. N. 77 = A. I. R. 1931 Cal. 312 = 52 C. L. J. 569= 132 Ind. 
Cas, 149. 

Under this section a decree may be executed either by the Court which passed it 
or by the Court to which it is sent for execution and where the trial Court is not the 
Court to which the decree is sent for execution, section 38 prevents it form proceed- 
ing with the suit to set aside a sale as a matter in execution and executing the 
decree. 68 Ind. Cas. 693= A. I. R. 1922 Nag. 189. The Code does not prohibit 
concurrent execution. A. I. R, 1921 L, B. 25=11 L. B. R. 15 = 63 Ind. Cas. 809 ; 
34 Ind. Cas, 302 = 3 L. W. 336. Executing Court is to decide objection as to 
executability irrespective as to value of property. loi P. R. 191 5 = 19 P. W. R. 
1915 = 32 Ind. Cas. 43. Where the application for execution is not at all entertained 
by the Cou rt which alone had jurisdiction to entertain it, nor is it properly sent 
by that Court to another Court, other Court will not derive any jurisdiction by 
the mere filing of the application in that Court. A. L R. 1921 Pat. 152 = 2 P. L. T. 
374=6 P. L. J. 304= 1921 Pat. 186 = 62 Ind. Cas. 487. No Court can execute a 
decree in which the subject-matter of the suit or of the application of the suit 
is property entirely outside the local limits of its jurisdiction except in cases of 
decrees for sale of mortgaged properties. A. I. R. 1925 Par. 139=6 P. L. T. 
71 = 80 Ind. Cas. 901. 

This section is not exhaustive. If a suit instituted in Court A is transferred to 
Court B and Court B decided it, application for execution shall be presented to 
Court B and not to Court A. A. I. R. 1925 All. 276 = 47 A. 57 = 85 Ind. Cas. 746. 
Id all cases where original Court has lost jurisdiction over subject-matter of suit 
between passing of decree and executing it, it should send its decree to the Court 
which has territorial jurisdiction. A. I. R. IQ24 Mad. 457=46 M. L. J. 25o=(i924) 
M. W. N. 38 = 19 L. W. 16=79 Ind. Cas. 806 ; see also 74 Ind. Cas. 608. Court 
passing decree can entertain application for its execution and determine questions 
as to the executability but cannot order sale of properties not within its territorial 
jurisdiction. A. I. R. 1931 Cal. 312 = 35 C. W. N. 77 = 52 C. L. J. 569=132 
Ind. Cas. 149. Court passing decree can entertain application for execution so 
long as decree is not transferred for execution to another Court. A. 1 . R. 
1931 Cal. 3 * 2*35 C. W. N. 77=52 C. L. J. 569=132 Ind. Cas. 149- A 
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decreeing Court is not deprived of its jurisdiction by the mere fact of transfer 
of the darkast, h, I. R. 192Q Bom. 413=31 Bom. L. R. 1105 = 53 B. 844=123 
Ind. Cas. 507. High Court on its Original side can appoint a receiver by way of 
execution in respect of property situated outside its ordinary original jurisdiction 
in a proper case. A. I. R. 1930 Cal. 502 = 34 C. W. N. 238=51 C. L. J. 209=57 C. 
964=128 Ind. Cas. 97. Where a decree has been transferred to another Court 
an application to the parent Court to re-transfer it to a third Court is proper. A. 
I. R. 1928 Mad. 493= 1 10 Ind. Cas. 829. Jurisdiction to execute a decree can be 
exercised both by the Court which passes it, as well as by the Court to which the 
business of the former Court has been transferred. 107 Ind. Cas. 195. Issue of 
injunction to Court passing decree after transfer of decree for execution to Collector 
is futile. A. I. R. 1929 Oudh 235 = 4 Luck. 635 = 6 O. W. N. 226=117 Ind. Cas. 471. 
application made by decree-holder merely to issue notice to the judgment-debtor 
to pay the decretal amount, to the Court which passed the decree is not illegal or to 
an improper Court, although the judgment-debtor at the lime was residing outside 
that Court’s jurisdiction. A. I. R. 1929 Rang. 95=116 Ind. Cas. 474. 

39 . [S. 228, 2nd and 8rd paras.] (1) The Court which passed a 

Transfer of decree. may on the application of ihe decree- 

holder, send it for execution to another Court, — 

{a) if the person against whom the decree is passed actually and volun- 
tarily resides or carries on business, or personally works for gain, within the 
local limits of the jurisdiction of such other Court, or 

(6) if such person has not property within the local limits of the juris- 
diction of the Court which passed the decree sufficient to satisfy such decree 
and has property within the local limits of the jurisdiction of such other 
Court, or 

[c) if the decree directs the sale or delivery of immovable property 
situate outside the local limits of the jurisdiction of the Court which passed 
it, or 

(d) if the Court which passed the decree considers for any other reason, 
which it shall record in writing, that the decree should be executed by such 
other Court. 

(2) The Court which passed a decree may of its own motion send it for 
exvCution to any subordinate Court of competent jurisdiction. 

Scope of the section. — The word “may” in this section does not mean that 
it is in the discretion of the Court which pissed the decree either to execute the 
decree or to send the application for execution to another Court, when the property 
against which execution is sought, is situated outside the jurisdiction of the Court 
which passed the decree. The discretion given there indicates that the Court should 
send the application for execution to another Court where it thinks that the decree 
is executable in the way prayed for. 59C. 199 — 35C W. N. 1096= 136 Ind. Cas* 
533= A. I. R. 1932 Cal. 213 = 1. R. 1932 C. 213. Application for executing a decree 
and application for transferring a decree to another Court for execution are two dis- 
tinct .ipplications. Whether a particular application is an application or for transfer 
of a deciee :s to be decided on the nature of the prayer made, and not on the choice 
of a particular form. An application for transfer of a decree for execution cannot 
become an application for execution simpiv because the form of the latter has been 
adopted, ii P. 785 = 13 P. L. T. 498 = A. I. R. 1932 Pat. 309 (31 1). An application 
under this section need not be in any particular form. Id/d. An order of transfer 
takes effect from the date of the order of transfer. 56 M. 692 = 144 Ind. Cas 923 = 
65 M. L. J. 137 = A. I. R. 1933 Mad. 627=1933 M. W. N. 789=38 L. W. 133. After 
that date the Court to which the decree has been transferred can entertain an appli- 
cation for execution even in the absence of a copy of the decree, /did. Execution 
application in anticipation of the arrival of the decree to the transferee Court is in- 
competent. A. I. R. 1931 Mad. io3 = (i93o) M. W. N. 368 = 130 Ind. Cas. 458. Court 
in considering application under s. 39 must go into the question of limitation. 
A. I.R, 1929 Mad. 199=29 L. VV. 246=(i929) M. W. N. 36= 1 16 Ind. Cas. 113- 
Execution proceedings were started within 12 years and the rohkar in transferring 
execution under s. 39 considered issue of limitation as not to arise on transfer, held 
that the rohkar did not intend to decide that objection to limitation could not be 
taken in transferee Court, A. 1. R. 1930 Lah. 118=11 Lab. L. J. 501 = 125 Ind. 
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Cas. 55, Section 39 only contemplates that the endre decree and not a part of it is 
to be sent for execution to another Court or Courts. 38 C. W. N. 1053. Where a 
decree is transferred for execution the original Court is not wholly divested of its 
jurisdiction but can still reiiansfer the proceedings to itself or to some other Court. 
When however a decree is transferred without any limitation, the original Court has 
no longer the power to execute the decree until and unless the decree is returned 
by the transferee Court with a certificate of non-satisfaction. A. I. R. 1934 Lah. 
728^35 P* L- R- 751 ==*52 Ind. Cas. 128 ; see also A. I. R. 1916 P. C. 16 ; A. L. R. 
1933 Cal. 906 ; A. I. R. 1926 Lah. 113 ; 162 Ind. Cas 51= 1936 A. L. ]. 277 = A. I. R. 
1936 All. 655. In a case where execution is pending in a Court, the Court is not 
deprived of the power of issuing a certificate of non-satisfaction. But the Couit 
should before ordering transfers issue notice to the judgment-debtor, and after hearing 
I lie judgment-debtor’s objection, if any, as regards the order to be made, the Judge 
should proceed to consider whether sufficient cause has been made out justifying 
the issue of simultaneous execution. A. I. R. 1935 Cal. 268 = 89 C. W. N. 165. But 
the Madras High Court in a recent case has held that the act of transmitting a 
decree for execution to another Court is a ministerial act and can be made by an 
order passed parte 159 Ind. Cas. 762=1935 M. W. N. 1303 = 42 L. W. 943=69 
M. L. J. 862. 

Where the application for execution is filed in the transferring Court before 
transfer of the case it is not necessary to file a fresh application for that purpose in 
the transferee Court. A. I. R. 1931 Cal. 312 = 35 C. W. N. 77=52 C. L. J. 569=132 
Ind. Cas. 149. Order of transferring decree after hearing judgment-debtor’s objections 
is not ministerial. A. I. R, 1929 Mad. 199=29 L. W. 246=0929) M. W. N. 36=116 
Ind. Cas. 113. Transfer of decree for execution to another Court is not by itself an 
execution of the decree. A. I. R. 1929 All. 390 = (1929) A. L. J. 553= 115 Ind. Cas. 
865. Sale of property not within local limits of the jurisdiction of the Court which 
passed the decree can only be held by the Court within whose local limits 
property is situate, and an order of attachment before judgment does not make 
any difference. A. I. R. 1929 Cal. 818*33 C. W. N. 848=57 C. 67=126 Ind. Cas. 
43. Irrespective of the mode in which the decree is sought to be executed before a 
decree can be transferred to another Court within the jurisdiction of which judgment- 
debtor resides it is necessary for the decree-holder to satisfy the Court that the judg- 
ment-debtor has not sufficient property within the jurisdiction of the Court which 
passed the decree sufficient to satisfy the decree. A I. R. 1929 Cal. 529=33 C. W. N 
620= 56 C. 1 176. Order of transmission of a decree by one Court to another is a 
ministerial act and can be made ex parte. A. I. R. 1928 Nag. 40=5 Rang. 775*6 
Bur. L. J. 225=106 Ind. Cas. 857. 

A decree cannot be transferred to another Court for a limited purpose only, i P. 
L. W. 582 = 39 Ind. Cas. 737. A decree transmitted to another Court does not become 
a decree of that Court, though it can be executed as such. (1917) M. W. N. 498 = 6 
L. W. 361 = 33 L. J 539=40 Ind. Cas. 670. A Court cannot in execution sell 
property situate outside its territorial jurisdiction even though the decree under 
execution was transferred by a Court having jurisdiriion over that property. 38 M. 
L. J. 750=23 M. L, T. 24 = (1918) M. W. N. 132 = 43 Ind. Cas. 79. 

Transferee Court having like pecuniary jurisdiction has no jurisdiction to execute 
a decree of the transferring Couit, in excess of the pecuniary jurisdiction of that 
Court. 57 Ind. Cas. 722. Judgment-debtor’s death before a certificate of full satis- 
faction of decree is issued, does not divest Court of transfer of its jurisdiction over 
the execution proceedings, are merely suspended until the judgment-creditor has 
obtained an order from the Court which passes the decree for inserting the name of 
the legal representative A. I. R. 1930 Sind j6=ii 8 Ind. Cas. 221. Transfer of a 
portion of a decree to another Court for execution is irregular and if made without 
notice to the judgrnent-debior will not be binding upon him. 3 P. L. W. 247 = 43 
Ind. Cas. 186. Application for transfer of decree is not application for execution. 
A. I. R* 1926 All. 423 = 94 Ind. Cas, 482. A Court to which a decree is transferred 
for execution has no jurisdiction to entertain an application for bringing on the record 
the legal representative of a deceased decree-holder. The application must be made 
to the Court which pa^ssed the decree 55 Ind. Cas, 156. Where a Court has power 
to execute an award as if it were decree of that Court as under Bombay Co-operative 
Societies Act, s. 43 and rr. 31 and 34 thereunder, it can also transfer it under s. 39. 
A. I. R. 1922 Bom. 377-24 Bom. L. R. 909 = 46 B. 128=64 Ind. Cas. 337. If a Court 
has no pecuniary jurisdiction to entertain and try an original suit it is incompetent 
to execute the decree in that suit. The suit, therefore, can not be transferred to it 
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for execution under s. 39. A. I. R. 1922 Pat. i88«3 P. L. T. 422 = (ig22) Pat. 229^1 
Pat. 651. A certificate of transfer of a decree need not be signed by the Judge who 
passed it. 162 Ind. Cas. 489*38 P- L* R* 1101 = A. I. R. 1936 Lah. 369* 

Section 39 has no application to a decree under the Presidency Small Cause Court 
Act. A. I. R« 1928 Cal. 265. Order in execution of decree transferred by Small Cause 
Court to Munsiffs Court is appealable as if passed by Munsiff. A. I. R. 1927 All. 74o. 
Where property sought to be attached is bona fide without the jurisdiction of the 
original Court whose decree is sought to be enforced and is in the hands of a third 
party who is not amenable to or permanently residing within the jurisdiction of the 
executing Court, it must be transferred to the Court within the local limits of whose 
jurisdiction the property sought to be attached is for the time being. 4 Pat L. J. 141 
=1(1919) Pat* *55 = 4 ^ ^as‘ 943. A Court can execute a decree for sale of the 
mortgaged property, which is wholly out of its jurisdiction. A. I. R. 1925 Pat. 139*6 
P. L. T. 71 = 80 Ind. Cas. 901. Court which passes mortgage decree may even if the 
properly be outside its jurisdiction, bring it to sale. A. I. R. 1926 Mad. 421 = 49 M. 
746=50 M. L. J. 161. Transferring Court ceases to have jurisdiction till it receives 
a certificate under s. 41, and second transfer before such certificate is without jurisdic- 
tion. A. I. R. 1925 Ourh 428 = 12 O L J. 287 = 2 O. W. N. 313 = 290. C. 84. Where 
an application for execution has been made to the Court transferring the decree for 
execution, a second application to transferee Court is not necessary. A. I. R. 1924 
Pat. 120=5 P. L. T. 11 = 2 Pat. 909= (1923) Pat. 280. Decree transferred for execu- 
tion to another Court, an application to re-transfer the same for execution to a third 
Court, or to execute itself, can be made to the Court passing the decree. A. I. R. 
1927 Nag. 367=10 N.L.J. 24=101 Ind. Cas. 279. Jurisdiction of a Court trans- 
feriing decree for execution to another Court is not confined to cases in which there 
is no property within the jurisdiction of the Court which passed the decree sufficient 
to satisfy decree. A I. R. 1925 Oudh 481 = 28 O. C. 199. Sending of a certificate 
does not of itself put an end to the jurisdiction of the Court to execute the decree, 
and sending of a ceriificale intimating result of each application under executive 
orders of High Court, if any, cannot do so at all. A. I R. 1922 Nag. 210=18 N. L. R. 
178=68 Ind. Cas. 657. District Munsiff receiving by transfer a decree of a village 
Court or withdrawing execution of a decree to his own file has no jurisdiction to 
transfer it for execution to another District Munsiff’s Court. 46 M. 731 = 32 M. L. T. 
(H. C.) 403=18 L. W. 19 = 44 M. L. J. 643 = 73 Ind Cas. 792. Where decree has 
been transmi ted to Agent’s Court for execution if nothing more is said, it is presum- 
ably intended that it should be executed against those properties over which the 
Agf nt's Court has jurisdiction. A. I. R. 1924 M ad. 144= 18 L. W 747 = 76 Ind. Cas. 
269 Even after transfer of a decree, the transferring Court rt tains jurisdiction to 
deal with applications under Order 21, rules 16 and 22. 60 C. 1176=58 C L. J 

i92"37 C. W. N. ii67 = A. I. R. 1933 Cal. 906. Where the transfer is rrade under 
s. 39 (d) the transferee Court cannot question the power ( f the Iransferrirg Court to 
order the transfer. A. I. R. 1934 Mad. 266=1934 W. N. 1209= 149 Ind. Cas. 1212. 
An order for sending a decree to another Court for execution is not an order can be 
made without there being a formal application for execution. Therefore an execu- 
tion application on which such an order has been made will not help to save 
limitation in case of subsequent application for execution. A. I JR. 1935 Pat. 485 = 
157 Ind. Cas. 971. 

Simultaneous execution of decree.— A decree may be executed in more 
than one Court simultaneously whatever may be the case with regard to institu- 
tion of suit. A. I. R. 1929 Bom. 418=53 B. 844=31 Bom. L. R. 1105=123 Ind. Cas. 
507. This Code does not prohibit the sending of a decree for execution of two Courts 
at the same time. A. I. R. 1927 Rang. 258=5 Rang. 397=104 Ind. Cas. 133: Where a 
decree is transferred to another Court for execution, concurrent execution of it is 
permissible in the Court from which the decree has been transferred. 15 A. L. J. 
532 = 39 . 1 nd. Cas. 729. Where a Court transfers a decree for payment of money, on 
application of the decree-holder to another Court by grant of a certificate of non- 
salisfaction and the property is attached by transferee Court, the former Court does 
not lose jurisdiction to execute the decree and is competent to proceed with the 
execution except where the value of the property is gre.'iter than the amount of 
decree and dec.ee-holder is likely to realize the whole amount of its sale, when a 
further order for arrest of the judgment-debtor is not justified. A. I. R. 1930 Lab. 
159*121 Ind. Cas. 68 ; see also A. 1 . R. 1936 Cal. 267=162 Ind. Cas. 777. 
Simultaneous execution is permitted by the Court ; but in making an order for such 
execution care should be taken so that there may not be any hardship on the 
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judgment-debtor. The Court has jurisdiction to execute its decree and at the same- 
time send it to Another Court to execute it simultaneously. A. I. R. 1935 Cal. 268= • 
39 C. W. N. 165. 

Clause (b). — Where the condition justifying transfer is that set out in s. 
39, sub-section i (b), the intention to execute against the judgment-debtor 
who satisfies that condition. To hold that a judgment-creditor may obtain an order 
for transfer on the ground that one judgment-debtor has no property within the local 
limits of the Court which passed the decree, and has property within the local 
jurisdiction of another Court, and may then execute the decree through such other 
Court not against that judgment'debtor but against another judgment-debtor who 
does not fulfil that condition is absurd. A. I. R. 1936 Cal. ^21. But a decree-holder 
has always a right to apply, as of course to the Court which passed the decree for 
iis execution even if it be in respect of property outside the territorial jurisdiction of 
such Court can be no more than execution by transmission to another Court. A. 1. R. 
1936 Cal. 267= 162 Ind. Cas. 777. Where an application for execution is made to 
the Court which passed the decree, that Court will transmit the same to the Court 
where the immovable property sought to be sold is situate along with the other 
papers required by Order 21, r. 5 or 6, and then the latter Court will make an 
order for sale. It is not necessary in such a case to have a fresh application 
for execution before the Court where immovable property sought to be 
sold in execution is situate. Ibid. The Court has jurisdiction to execute its 
decree and at the same time send it to another Court to execute it simultaneously. 
It is not necessaiy for the Court to go through the process of sale in order to find 
out whether in point of fact, the proceeds cf the sale would be sufficient to cover the 
decree ; it would be enough if there are allegations made, supported by an affi- 
davit or some other evidence on which the Court can reasonably rely, which tends 
to show that there are circumstances present from which it can be safely inferred 
that the properties within the jurisdiction of the Court would not satisfy the decree. 
If such circumstances are proved to the satisfaction of the Court, it would be quite 
open to the Court having regard to the provision of clause (b) to make an order 
transferring the decree for execution to another Court. A. 1. R. 1935 Cal. 268 = 39 
C. W. N. 165. 

Whether application for transfer is a step in aid of execution.^A 
mere application to have a decree transferred to another Court though not an appli- 
cation for execution is a step-in-aid of execution. A. I. R. 1931 Cal. 312 = 52 C. L. j. 
569=35 C. W. N. 77=132 Ind. Cas. 149 ; 14 A. L. J. 415 = 33 Ind. Cas. 523. Where 
a decree is transferred for execution an application for execution in order to be a 
step-in-aid of execution has to be made to the Court to which the decree has been 
transferred and not to the Court which passed the decree. 39 M 640=31 M. L. J. 
300= 18 Bom. L. R. 909= 14 A. L. J. 1129=20 M. L. T. 472 = 24 C. L. J. 478=4 L. 
W. 558 =(i9i 6) 2. M. W, N. 541 = 21 C. W. N. 162 = 43 I. A. 238 (P. C.)* 36 Ind. 
Cas. 682. An application for a certificate is a step-in-aid of execution. Consequently 
where the decree-holder having obtained his order does not carry out the order 
which he has obtained and the decree is not in fact sent, the Court passing the 
decree does not lose jurisdiction. A. I. R. 1922 Pat. 301 = 3 P. L. T. 298= 1 Pat. 328 
= 65 Ind. Cas. 332. 

Clause (d). — Transferee Court cannot question transferor Court’s power to 
transfer. A. 1. R. 1934 Mad. 266. 

Provisions of clause (d). —S. 39 have not to be considered at all where the 
decree directing sale is to be executed not only by sale of properly but by removal 
of obstruction. A. I. R. 1936 Sind 11 = 161 Ind. Cas. 524 = 30 S. L. R. 290. 

Form of application.— An order for sending a decree to another Court for 
execution is not an order for execution. Such an order can be made without there- 
by a foimal application for execution. Therefore an execution application on which 
such an order has been made will not help to save limitation incase of a subse- 
quent application for execu'.ion. A. I. R. I935 4^5=157 971. 

Sub-section (2).— Under this sub-section, the subordinate Court to which a 
decree is transferred must be a Court which would be competent to execute the 
decree as an original Court ; in other words, it must be a Court having pecuniary 
jurisdiction to pass such a decree. 1935 A. M. L. J. 18. 
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' . 40. [JVew.] Where a decree is sent for execution in another province, 
„ - , j , . it shall be sent to such Court and executed in 

r" "T? “ ^ 

^ force in that province. 


Scope.— Where the decree pending in the “transferor*' Court has been completely 
withdrawn, transferee Court has no further jurisdiction. A. I, R. 1930 Lah. 508= 
126 Ind. Cas. 516. 


41. [S. 223, 4th para.] The Court to which a decree is sent for execu- 
tion shall certify to the Court which passed it 
the fact of such execution, or where the former 
Court fails to execute the same the circums- 
tances attending such failure. 


Result of execution proceed- 
ings to be certified. 


Scope. — The Court to which a decree is sent for execution retains its jurisdiction 
to execute the decree until the execution has been withdrawn from it, or until it has 
fully executed the decree and has certified the fact or uniil it has completely failed to 
execute the decree and has certified that fact to the Court which forwarded the decree. 
A. I. R. 1923 Bom. 396 = 25 Bom. L. R 453. For certifying the fact of execution all 
that the section requires is ihat the Court to which the decree is sent for execution 
should inform the Court which passed the decree what has happened in execution. 
A. I. R. 1023 Rom. 371 = 76 Ind. Cas. 549. The sending of a certificate does 
not of itself put an end to the jurisdiction of the Com t to execute the decree. 
68 Ind. Cas. 657 = A. I. R. 1922 Nag. 210 ; but see A. 1 . R. 1925 All. 179 = 
22 A. L. J. io 39 = L. R. 6 A. 28 Civ. Mere striking of application for execu- 
tion does not terminate jurisdiction it is only after certifying that the transferee 
Court ceases to have jurisdiction to execute 5 ^ 3 ^^- 398 = 7 F. L. T. 461 =(1926) 

Pat. 86 = 94. Ind. Cas. 36 ; 85 Ind. Cas. 390=A. I. R. 1955 All. 176 = 22 A. L. J. 
1039 = L. R. 6 A. 28. It is only when the Court to which Court the 
decree is sent has executed it or has failed to execute it and not merely on 
failure of an application that the Court is bound to send a certificate under 
?. 41. 25 Bom. L R. 453 = 74 Ind. Cas. 149. The original Court who has 
transferred its decree for execution to another Court can also bring 
the decree back. A. I. R. 1926 Bom. 271 = 50 B. 439 = 28 Bona L.R. 381=94 
Ind. Cas 146. Transferee Court has jurisdiction to decide objections relating 
to anything done in the course of its proceedings even after issue of certificate. A. I. 
R. 1929 Oudh. 76=5 O. W. N. 1053 = 4 Luck. 209=115 Ind. Cas. 444. Certifica- 
tion is a very important step when a decree has once been transferred to another 
Court, for with it the latter Court ceases to have jurisdiction to execute the decree. 
A. I. R. 1924 Bom. 359 = 26 Bom, L. R- 345 = 80 Ind. Cas. 752 ; A. I. R. 1933 Lah. 
149=143 Ind. Cas 636 = 1. K. 1933 Lah. 376. Where a Court has both Small Cause 
powers and original jurisdiction and a decree passed under the former is executed 
under the letter and an e ntry of satisfaction is made in the Small Cause Register 
there <5 sufficient camphance with s. 4t. 76 Ind. Cas. 549 = (i 923 ) Bam. 371 

The certificate prescribed by s. 41 from the Court of transfer is not a condition 
precedent to the jurisdiciian of the Court which passed the decree to entertain the 
application, it is not also necessary that the Court which passed the decree should, 
afier enienaining the application, slay its hard, until it receives certificate prescribed 
by s. 41 from the Court cf transfer. 63 M. L. J. 788 = 36 L. W. 750=140 Ind. Cas. 
591. Juiisdiciion to execute decree that Court has, until (i) the execution is with- 
drawn from it or (2) it fully executes the decree and certifies that fact to the Court 
which sent the decree or executes it so far as the Court is able to execute it within 
its jurisdiction ar.d certifies that fact to the Court which sent the decree or (3) it fails 
to execute the decree and certifies that fact to the Court which forwarded the decree. 
II P. 513= A. I. R. 1932 P. 286=139 Ind. Cas. 843=13 P. L. T. 623=A. L. R. 1932 
Pat. 672. 


42. [S. 228.] The Court executing a decree sent to it shall have the 
^ same powers in executing such decree as if it had 

tranlfe^ed decVeel” *‘®®**' A** ^“obeying 

or obstructing the execution of the decree shall 

be punishable by such Court in the same manner as if it had passed the decree. 


C. P. Code— 14 
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And its order in executing such decree shall be subject to the same rules in 
respect of apptel as if the decree had been passed by itself. 

Scope.— The expression “powers in execuiing such decree” in s. 42 means 
“powers in carrying out the purpose of execuiing such decree”. Although an order 
staying an execution may be passed while a Court is engaged in executing a decree, 
yet a power to order stay in execution cannot be held to be a power exercised to 
carry out execution of a decree. Power to stay execution is not included in s. 42. 
A. 1. R. 1936 Rang. 184— *62 Ind. Cas. 86$^ 8 R. R. 596. Court to which execution, 
has been transferred will exercise all the powers of the Court of first instance and 
will retain its jurisdi:tion to execute the decree even though there has been an appeal 
from the decree after such transfer and it has been affirmed in appeal, and the exe- 
cution cannot be defeated merely by the fact that no fresh order of transfer was 
made Ly the Court which transferred the decree after such affirmation in appeal. 
A. T. R. 1931 Pat. 27^9 Pat. 829^129 Ind. Cas. 138. This section is intended ro 
remove all questions arising out of the decree, such as those dealt with by s. 47 ^f tbe 
Code and the like, from the cognizance of the Court which made the transfer. A. 1. 
R. 1924 All. 700*46 A. 560*22 A. L. J. 439* L. R. 5 A. 380 Civ. *83 Ind Cas. 848. 
When a decree is transferred to a Court for execution the Court to which U is 
transferred has the power of attachment under Order XXI, rule 48 (1). A. 1. R. 19^7 
Oudh 112*1 Luck. 46*13 O L. J. I74 = 9' Ind. Cas. 1043. A Court executing a 
transferred decree cannot question legality or propriety of the order directing execu- 
tion. A. 1. R. 1930 Lah 143*123 Ind. Cas. 531. The executing Court can deter- 
mine the question under Order XXI, rule 50 (2) whether a person is a partner* A. 1. 
R. 1929 Lah. 228*115 Ind. Cas. 536 ; 134 Ind. Cas. 1026 = 33 P. L. R. 598* A. I. R. 
1931 Lah. 736. A Court to which a decree is transferred for execution cannot exe- 
cute it in absence of regular application for execution. A. I. R. 1924 Nag. 413^^^ 1* 
C. 59. An appeal lies from an order passed in execution of a Small Case decree 
which has been transferred to a Court where it is filed on origin il side. 14 A. L. ]. 
415 = 33 Ind. Cas. 523. Court to which a decree or order is transferred for execu- 
tion is competent to determine the question under Order XXI, rule 50 (2) whether a 
certain person is a member of a firm. A. I. R. 1921 All 19^=* 43 A. 394* 19 A. L. J. 
187 = 61 Ind. Cas. 401. If order for the transfer of a decree for execution is made 
but the decree is not actually sent to the transferee Court, the Court which passed 
the decree retains jurisdiction to execute it. A. I. R. 1922 Pat 301 = 1 Pat. 328 = 
3 Pat. L. T. 298 = 65 Ind. Cas. 332. Order in execution of a Small Cause Court decree 
transferred for execution to the ordinary Court is appealable in the same way as 
order made in execution of decrees passed by that Court. A. 1 R. 1921 
Cal. 242*34 C. L. J. 477*67 Ind. Cas. 6. A revenue officer in the execution 
of a decree by ejectment cannot execute such a decree in favour of anyone but 
the person named in it. A. I. R.T923 Nag. 195 = 71 Ind. Cas 409. The fact that in 
section 42 the transferee Court is given the same powers in executing such decree 
as vested from the start in the Court which passed the decree, does not divest 
the parent Court of the jurisdiction which it alone enjoys of making an order of re- 
transfer and the application for re-transfer to a second Court lies to the Court which 
passed the decree. A. I. R 1926 Lah. 113*89 Ind. Cas. 958. Even an application 
for the transfer of the decree again to another Court must be made in the first 
instance to the Court to which the decree has already been transferred. A. I. R. 
1922 Bom. 359=24 Bom. L. R. 798*47 B. 56 = 68 Ind. Cas. 506. Although the 
Court to which a decree is transferred for exeruiion has no power to entertain any 
objection regarding the legality or propriety of the order directing execution or the 
right of the person shown in the order as the person entitled to execute the decree 
yet it is the duty of the executing Court, on being acquainted with facts showing that 
the decree is no longer in existence to refuse to allow the sale to proceed A. I. R. 
1927 Rang. 104*4 Rang. 562*5 Bur. L. J. 239* 100 Ind. Cas. 285. Section 42 
applies to execution proceedings in the Madras Small Cause Court whether the 
decree sought to be executed was passed by the Madras Small Cause Court or trans- 
ferred to that Court from a Court in the Mofussil but not where Madras Small 
Cause Court decree is transferred to a Court in Mofussil, A. 1. R. 1925 Mad. 1179^ 
22 L. W. 455 = (i925) M. W. N. 713*49 M. L. J. 104*90 Ind. Cas. 509. In 43 A. 
394, s. 42 was construed in effect to mean that by going to the executing Court a 
litigant was entitled to obtain the same reliefs that he would be able to obtain if he 
bad been to the Court which passed the decree, that is to say, he is 
entitled to obtain in fact the same sort of relief which might have been obtained 
but was not in fact obtained before the Court which passed the decree, 
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This reasoning cannot be sustained, ii P. 580* A. I. R. 1932 P. 323=13 P, L. T, 
751 = A. L. R. 1932 P. 628. In the case of an application for leave to execute under 
s. 21, R. 50, C. P. Code if the Court finds that it is not called upon to execute the 
decree, but to decide whether a particular person whose name does not appear on 
the face of the decree is or is not liable under it, s. 42. C. P. Code has no application. 
A. I. R. 193* Sind 82=131 Ind. Cas. 712. A Court to which a decree has been 
transferred for execution must take the decree as it stands and is not entitled to 
question the validity of the decree upon the ground that the decretal Court had no 
jurisdiction, leriitorial, personal or pecuniary to pass it. A. I. R. IQ31 Rang. 252 = 9 
R. 480. The Imnsferee Court cannot act under Order 21, rule 16. A. I. R. 1931 Lah. 
690= 133 Ind. Cas. 643. The Court to which a decree has been transferred can stay 
execution of a decree under Order 2X, rule 29. 60 C. 1119 = 37 C. W. N. 846=57 C. 
L. J. 444. Court to whom decree is transferred can refuse to execute the decree 
being nullity. A. I. R. 1934 Lah. 217. According to s. 42, Civil Procedure 
Code the latter Court has generally the same powers as the former in the 
matter of execution of decrees and in the absence of any specific provision 
to the contrary it seems anomalous to hold that while the Court passing 
the decree is entitled to refuse to execute a decree which is a nullity, the Court to 
which the decree is transferred for execution cannot take notice of such an objection. 
A Court to which a decree is transferred for execution can entertain such an 
objection. A. I. R 1934 Lah. ii7 = A. L. R. 1934 Lah. 702 ; 152 Ind. Cas. 13;== 
35 P. L. R. 482 = A. 1. R. 1934 Lab. 652. Order 42 does not override the plain 
words of Order 21, rule 16. A. 1. R. 1934 Lah. 648. But it is only the Court which 
has passed the decree that is competent to grant a certificate of non-satisfaction 
to the decree-holder in another Court and the Court to which a decree is transferred 
for execution by means of a certificate of non-satisfaction is not competent to grant 
such a certificate. The Court can only execute the decree itself and cerii^y the 
result of execution befoie it to the original Court, A. I. R. 1934 Lah. 330= 150 
Ind. Cas. 905 = 36 P. L. R. 176. Section 42 does not empower the Court to which a 
decree is sent for execution to pass an order which has the effect of amending, 
altering, or vaiying the decree itself. An order for payment of a decree by instal- 
ments, which is made after the decree has been passed, undoubtedly has the effect 
of altering or varying the terms of the original decree, and consequently it is not 
within the competence of the transferee Court to make such an order. A. I. R. 1934 
Rang. 165=12 Rang. 320=151 Ind. Cas. 937 = 7 R* R. 130 = A. L. R. 1934 Rang. 
183. Although the executing Court to which a decree has been transferred for execution 
has jurisdiction to decide whether the application to it is barred by limitation or nor, 
it cannot, in considering the question of limitation, look further back than the order 
transforming the decree of the Court which passed the decree, for an order trans- 
forming a decree is a step-in-aid of execution and consequently provide a starting 
point for a period of limitation. A. I. R. 1936 Rang. 271 = 163 Ind. Cas. 403=14 
Rang. 550 = 9 R. R. 17. In execution of a decree of the Bombay High Court against 
a firm certain properties within the jurisdiction of the Karachi Court were sold and 
purchased by the decree-holder. The auction purchaser was, however, resisted in 
possession thereof. The decree was then sent for execution to the Karachi Court : 
Held that once it was proved that the removal of obstruction was part of the execu- 
tion of the decree, the High Court was not debarred from removing it merely 
because it did not pass the decree or sell the property. A. I. R. 1936 Sind 11 = 30 
S. L. R. 290=161 Ind. Cas. 290. 


Execution of decrees passed 
by British Courts in places to 
which this Part does not 
extend or in foreign territory. 


43. [S. 229.] Any decree passed by a Civil Court established in any part 

of British India to which the provisions relating 
to execution do not extend [or by any Court 
established or continued by the authority of the 
‘*the Central Government or the Crown Repre- 
sentative”* in the territories of any foreign 
Prince or State,] may, if it cannot be executed within the jurisdiction of the 
Court by which it was passed, be executed in manner herein provided within 
the jurisdiction of any Court in British India. 

Amendment in Burma. — The words within brackets have been omitted 
in British Burma by Government of Burma (Adaptation of Laws) Order, 1937. In 
Burma read “British Burma” for the words ‘ British India.*' 


*Substituted by the Government of India (Adaptation of Indiaq Lanrs) Order^ 1937 . 
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Soope. — The Court of the Political Agent at Sikkim is a Court established or 
continued by the authority of the Governor- General in Council within the meaning of 
this section and decree of that Court can be executed by the Court of the Subordi- 
nate Judge at Darjeeling. 15 C. W. N. 992 ; see also 34 C. 576=11 C. W. N. 622 = 
6 C. L. 30. But the Court of the Dewan Ahtlkar of Cooch Behar is not a Civil 
Court within any part of the territory of British India, and is not a Court esta- 
blished by the authority of the Governor-General of India in the territories of a 
foreign State, within the teims of s. 284 of Act VIII of i859(=s. 43) and consequently 
the Munsiff of Shahazadpoor has no jurisdiction to execute a decree of that Court. 
4 B. L. R. A. C. 134=13 W. R. 154. 

* “44. [229B.] 


Execution of decrees passed 
by Courts of Native States. 


The Provincial Government may, by notification in the 
official Gazette, declare that the decrees of any 
Civil or Revenue Courts in any Indian State, 
not being Courts established or continued by the 
authority of the Central Government or of the Crown Representative, or any 
class of such decrees, may be executed in the Province as if they had been 
passed by Courts of British India.” 

This section has been amended in Burma thus : — 


t44. The Governor* may, by notification in the Gazette, declare that the 
~ , , decrees of any Civil or Revenue Courts situate 

by Courirof Na't^riirtes' territories of any Native Prince or State in 

alliance with his Majesty, t or any class of such 
decrees, may be executed in British Burma as if they had been passed by the 
Courts o British Burma. 


Soope of the section. — Court to which a decree of a foreign Court is trans- 
ferred for execution can enquire into jurisdiction of Court passing the decree. A. I. 
R. 1925 Cal. 955 = 30 C. VV. N. 785 = 41 C. L. J. 508 = 89 Ind. Cas. 347 ; >931 A. L. J 
653 = A. I. R. 1931 All. 689. The words “as if they had been passed by the Courts 
in British India*’ in s. 44 relate only to the mode of execution and have not the effect 
of giving foreign judgment, all the incidents of a judgment of a British Court. 27 
M. L. J. 535r*6 L. T, 479 j A. I. R 1925 Mad. 788 = 21 L. \V. 330 = 86 Ind. Cas. 
492. A British Court executing a foreign decree has power to enquire whether the 
foreign Court had jurisdiction to pass the decree. 36 Ind. Cas. 363= 18 Bom. L. R. 
486=40 B. 551 ; A. I. R. 1925 Cal. 955 = 30 C. W. N. 785 = 41 C. L. }. 508 = 89 Ind. 
Cas. 347. Unless a decree, that is, produced for execution under provision of s. 44, 
is conclusive as to the matter directly thereby adjudicated it cannot and ought not 
to be executed. A. I. R, 1925 Mad. 788 = 21 L. W. 230=86 Ind. Cas. 492. A British 
Indian Court executing a foreign decree must of necessity issue notice to judgment- 
debtor before ordering execution. A. I. R. 1925 Mad 788 = 21 L. W. 330=86 Ind. 
Cas. 492. Section 21 has no application to cases of foreign judgment sought to be 
executed in British Indian Courts under s. 44. A. 1. R. 1925 Mad. 788 = 21 L. W. 330. 
British Indian Court has discretion to refuse execution which discretion is not 
limited to ss. 13 and 14 only. A. I. R. 1925 Mad. 788=86 Ind. Cas. 492. Presidency 
Small Cause Court Judge can execute foreign decree transmitted to it under s 44. 
C. P. Code. 40 Ind. Cas. 670=1917 M. W. N. 498 = 6 L. W. 361 = 33 M. L. J. 539. 
Transmission of British Indian decree to Native Slate, is not justifiable even by 
long practice. 32 M. L J. 487 = 5 L. W. 646 = 41 Ind. Cas. 41. Foreign decree 
transmitted under s. 44 to British Indian Court can be attacked in ihe latter Court on 
grounds given in s. 13. 39 M. 733 = 3 L. W. 90=19 M. L. T. 68 = 30 M. L. J. 148 = 
(1911) I M. W. N. 83-=32 Ind. Cas. 597. British Court executing a foreign decree 
can inquire into foreign Court’s jurisdiction. Exparte decree by foreign Court in 
a personal action against a non-resident foreigner is a nullity. 40 B. 551 = 18 Bom. 
L. R. 486=36 Ind. Cas. 363. Where a foreign decree is sought to be executed in 
British Indian Court under s. 44, C. P. Code, the law of limitation for such execuii'^n 
is the British Indian law in force and not that which prevailed when the decree was 
passed. 36 Ind. Cas. 369=40 B. 504=18 Bom. L. R. 481. Where in regard to the 
decree of any Native State, a notification has been issued under s. 44 of the Civil 
Procedure Code, the sole remedy of a decree-holder in a British Indian Court is 


* Substituted for the old section 44 by G. 1 . Order of 1937. 
t Certain words have been omitted by G. B. Order of 1937. 
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to apply for execution of the decree. 40 C. 591. The concluding words of s. 44. 
namely, ‘as if thay had been passed by the Court in British India” do not in any 
way control the operation of the provisions of s. 13, clause (a). A. 1 . R. 1935 Lah. 

551=37 P - L- R- 240- 


[44A. (1) Where a certified copy of a decree of any of the Superior 
r* Courts of the United Kingdom or any reci- 

by Courts in the United King- procating territory has been filed in a District 
dom and other reciprocating Court, the decree may be executed m British 
territory. India as if it had been passed by the District 

Court. 


(2) Together with the certified copy of the decree shall be filed a certi- 
ficate from such Superior Court stating the extent, if any, to which the decree 
has been satisfied or adjusted and such certificate shall, for the purposes of 
proceedings under this section, be conclusive proof of the extent of such 
satisfaction or adjustment. 

(3) The provisions of section 47 shall as from the filing of the certified 
copy of the decree apply to the proceedings of a District Court executing a 
decree under this section, and the District Court shall refuse execution of any 
such decree, if it is shown to the satisfaction of the Court that the decree falls 
within any of the exceptions specified in clauses (a) to (f) of section 13. 

Explanation /. — ‘Superior Courts’, with reference to the United Kingdom, 
means the High Court in England, the Court of Session in Scotland, the High 
Court in Northern Ireland, the Court of Chancery of the county Palatine of 
Lancaster and the Court of Chancery of the county Palatine of Durham. 

Explanation 2 , — ‘Reciprocating territory’ means any country, or territory, 
situated in any part of His Majesty’s Dominions or in India, which the 
[Central Government]* may, from time to time, by notification in the “official 
Gazette“t, declare to be reciprocating territory for the purposes of this 
section ; and ‘‘Superior Courts*’ with reference to any such territory, means 
such Courts as may be specified in the said notification. 

Explanation 3 . — ‘Decree* with reference to a Superior Court, means any 
decree or judgment of such Court under which a sum of money is payable, not 
being a sum payable in respect of taxes or other charges of a like nature or 
in respect of a fine or other penalty, and 

00 with reference to Superior Courts in the United Kingdom, includes 
judgments given and decrees made in any Court in appeal against such decrees 
or judgment, 


but 


ip) in no case includes an arbitration award event if such award is 
enforceable as a decree or judgment.]! 

Amendment in Burma.— Read "British Burma'’ for "British India”. 

Commencement. — This section will come into force on such date as the 
Cenlr d Government in British India may, by notification in the official Gazette 
appoint. Similarly it shall come into force in British Burma on such date as the 
Governor may by notification in the Gazette appoint. 

Object of the section. — ‘ On the 27th February, 1924, Government introduced 
a Bill further to amend the Code of Civil Procedure, 1908, tlie object of which was 
to provide for the enforcement in British India of judgments obtained in the United 
Kingdom and in other notified parts of His Majesty’s Dominions, as part of a 
reciprocal arrangement, the other part of which consisted of the extension to British 
India of the provisions of Part II of the Administration of Justice Act, 1920, under 
which the judgment of Superior Courts in India would become enforceable in the 
United Kingdom. The Select Committee to which the Bill was referred expressed 
the opinion that the Bill would not ensure a fair measure of reciprocity. The 


♦Substituted by G. I. Order, 1937. In Burma read ‘Governor”, vide G. 
B. Order of 1937. 

t Substituted by G. I. Order, 1937. In Burma read “Gazette”, vide G. of Burma 
Order of 1937. 

t Inserted by Act VIII of 1937. 
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difficulty arose from the fact that under the British Act reciprocity could not be 
applied to judgments of “Superior Courts” and most of the British Indian Courts 
of unlimited civil jurisdiction would not have come within the meaning of the term 
“Superior Courts*’ as used in that Act. No amendment of the Indian Bill conld 
have altered that position, and lor this teason it was decided to drop the Bill. 
The position has now been altered by the passing of the foreign judgments (Reci- 
procal Enforcement) Ac^, 1933, which provides for the ex'ension of Part 1 thereof 
to His Majesty's Dominions outside the United Kingdom by an order in Council, 
and also leaves it to the order in Council to specify the Courts which shall be deemed 
as “Superior** within the meaning of the Act. The Government of India have 
ascertained that the Lord Chancellor has no objection to the Act being applied to all 
Indian Courts possessing unlimited original ovil jurisdiction. This removes the 
obstacle which stood i.i the way of legislation in 1925, and the present Bill subs- 
tantially embodies the provisions of the old Bill with some modifications mainly 
necessitated by the terms of the new English Act .** — Sititemeni of objects and Reasons 
to Bill No. 10 of 1935. 


•45. [S. 229A.] 


Execution of decrees 
foreign territory. 


So much of the foregoing 
empowers a Court to 


sections of this Part as 
send a decree for execu- 
tion to another Court shall be construed as 
empowering a Court in any Province to send a 
decree for execution to any Court established or continued by the authority 
of the Central Government or of the Crown Represent itive in the territories of 
any foreign Prince or State lo which the Provincial Government has, by 
notification in the official Gazette, declared this section to apply. 

Amendment in Burma — Th's section has been omitted in Burma, vide 
G. B. order of 1937. 


Scope— -This secti in contemplates Courts in the Native Indian States that are 
in aliance with the British Givernment. A. I. R. 1929 Sind 45 *>23 S. L. R. 205 «n4 
Ind. Cas. 98. An order of aitachment before judgment issue 1 by British Indian 
Court against the partnership property in Dutch territory is not consistent with the 
supremacy of the Du ch Government and theiefore the mandate issued lO the 
British consul therein was illegal. A. I. R. 1929 Sind 45 = 23 S. L. R. 205=114 
Ind. Cas, 98. Where application for transmission of British Indian decree to 
Travancore Court for execution, has been made, such transmission is not transfer of 
decree as provided in section 39, C. P. Code. 40 M. 1069=33 M, L. J 130=6 L. W. 
203 = 22 M. L. T. I39=(i9i7) M. W. N. 712 (F. B.) = 42 Ind. Cas. 294. 

46- {New.\ (1) Upon the application of the decree-holder the Court 
Precepts which passed the decree may, whenever it 

^ ' thinks fit, issue a precept to any other Court 

which would be competent to execute such decree to attach any property 
belonging to the judgment-debtor and specified in the precept. 

(2) The Court to which a precept is sent shall proceed to attach the 
property in the manner prescribed in regard to the attachment of property 
in execution of a decree : 


Provided that no attachment under a precept shall continue for more than 
two months unless the period of attachment is extended by an order of the 
Court which passed the decree or unless before the determination of such 
attachment the decree has been transferred to the Court by which the attach- 
ment has been made and the decree-holder has applied for an order for the 
sale of such property. 

Scope. — The object of s. 46 is to attach property of the judgment-debtor in 
another Court in order to prevent the judgment-debtor from alienating or otherwise 
dealing with it to the detriment of the decree-holder till proper proceedings for the 
sale of the property in pursuance of an applicat on for execution can be taken, and 
it is for this reason that the effect of an aitachment in pursuance of a precept is 
limited to two months and power is given to the Court which passed the decree to 
extend this period of two months in order to meet coiingencies which may arise 
due to the delay in transferring the decree to the Court to which passed the decree 


* Substituted by G, I. Order of 1937. 
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to end this period of the months in order to meet contingencies which may arise 
due to the delay in transferring the decree to the Court to which the precept has 
been sent. An indefinite order slating that the attachment is made permanently 
is not contemplated by s. 46. A. I. R. 1936 Lah. 486-163 Ind. Cas. 374. When 
money is attached in execution of a decree it cannot be paid over to another decree- 
holder who subsetjuently attaches it, hut when money is not attached in execution 
of a decree but it is attached in pursuance of a precept under s. 46, C. P. Code, the 
effect of which is limited only for two months after which period the attachment no 
longer exists, the money attached under a precept can be paid over to another 
decree-holder who subsequently attaches it. A. 1. R. 1936 Lah. 486^163 Ind. Cas. 
374. When a receipt is received for the attachment of property in the custody of 
the Court, the attachment takes effect from the date when it is received by the 
Court holding the property ; and the refusal of the presiding officer to acknowledge 
the attachment can not affect the validity of an attachment which would be other- 
wise good. A. I. R. 1935 Lah. 914. Under s 46, C. P. Code, an attachment under 
precept is not invalidated by the fact that the order extending the statutory period of 
two months during which the attachment will remain in force is passed after the 
expiry of the said period, provided that the application for extension of time is put 
in before the expiry of the said two months. In such a case the order relates back to 
the date of the petition and has retrospective effect. 3 L. W. 336 = 34 Ind. Cas. 302. 
The Court to which the precept has issued has no jurisdiction to question the validity 
of the precept. The Couit to which it is sent has only to carry it out. The issuing 
Court alone can vary it and not the Court to which it is sent. A. 1. R. 1927 Cal. 581 » 
31 C. W. N. 653=102 Ind Cas. 513. A Court to which precept is issued has no power 
t ) do anything not warranted thereby. But it has inherent powers to deal with matters 
ii'cidentally arisen in connection with proceedings for attachment. The Court to 
which precept is sent has therefore jurisdiction to accept money or security. A. 
I. R. 1926 Lah. 43^ = 8 Lah. L. J. 164 = 27 P. L. R. 757 = 94 Ind. Cas. ii9. “The 
Court which passed the decree’* and not the Court to which a decree is trans- 
ferred for execution is competent to issue precept. A. I. R. 1926 Sind 157=92 
Ind. Cas. 621. An application for an attachment under s. 46 cannot be treated 
as an application lor execution. A. 1. R. 1926 Cal. 249. Even after transfer 
of a decree for execution, the Court which passed it retains jurisdiction for issue 
an attachment when there is ground to apprehend that the decree-holder 

may otherwise be deprived of the fruits of his decree. A. I. R. 1927 
Cal. 581=31 C. W. N. 653. Extension order passed after expiry, of statutory 
pcrl.id has retrospective effect if application has been made beiore the expiry 
3 L. W. 336=34 Ind. Cas. 302. Two applications for attachment of different 
properties can proceed simultaneously in the same Court in execution of. 
the same decree, because this concurrent execution by the same Court 
is not different in principle from that provided by the new section 46 
relating to precepts by which the parent Court and the transferee Court concur- 
rently execute the same decree, and because besides section 46 there are other 
sections which indicate that the present Code does not view with disfavour con- 
current execution A.I.R. 1923 Pat. 224=2 Pat 328=4 P. L. T. 99= (1923) Pat. 61 = 71 
Ind. Cas. 741. A Court has jurisdiction to order attachment before judgment of pro- 
perties situate outside its jurisdiction and it has also powers to order the raising of 
the aiiachmeni effected in pursuance thereof A. I. R. 1931 Rang. 279. A precept 
can be issued asking another Court to attach propeity within its jurisdiction. 
It cannot itself attach such prop erty. 1933 A. L. J 902= A. 1. K. 1933 All. 844. 


QUESTIONS TO BE DETERMINED BY COURT EXECUTING DECREE. 


47 . [S. 244.] (1) All questions arising between the parties to the suit 

in which the decree was passed, or their represen- 
tatives, and relating to the execution, discharge 
or satisfaction of the decree, shall be determined 
by the Court executing the decree and not by a separate suit. 


Questions .0 be determined 
by ihe Court executing decree. 


( 2 ) The Court may, subject to any objection as to limitation or jurisdiction, 
treat a proceeding under this section as a suit or a suit as a proceeding and 
may, if necessary, order payment of any additional Court-fee. 

(3) Where a question arises as to whether any person is or is not the 
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representative of a party, such question shalh for the purposes of this section, 
be determined by the Court. 

Explanation. — For the purposes of this section, a plaintiff ^hose suit has 
been dismissed and a defendant against whom a suit has been dismissed, are 
parties to the suit. 

Object of numbering section.—The object of numbering separately sub-sec- 
tions is to make several sub-sections independent of each other. 20 C. W. N. 
679^32 Ind. Cas. 524. 

Conetruction of S. 47- — Section 47 should be construed liberally and the 
decree-holder should get his relief as expeditiously as possible. 15 Pa\ 545”” 1^2. 
Ind. Cas. 830 = 17 Pat. L. T. 434 = A. 1. R. 1936 Pat. 289 ; see also 19 C. 683 (P. C ). 

Object and scope of the section,— The intention of the Legislature appears 
to be to dispose, in a single litigation, of all questions in reference to the subject- 
matter of that litigation arising between the parties once properly brought before the 
Court. 17 B. 49. All objections to execution sales should be disposed of as speedily 
and as cheaply as possible. 19 A. 613 (P. C.) ; sec also 32 C. 1032 ; 9 C. W. N. 
134 ; 27 C. 810 ; 4 C. W. N. 698. The provision of this section is mandatory and 
the matter which falls under sub-section (i) must be decided by the Court in execu- 
tion. 38 L. W. 714=1933 M. W. N. 1 182 = A. I. R. 1933 Mad. 825 ; 56 M. 447. In 
order to see whether this section is applicable, the application should be examined. 
140 Ind Cas 779= A. I.R. 1933 Mad 130. Question whether certain person was party 
at time of decree is within this section, i Pat. L. W. 282 = 2 Pat. L. J. 192. Question 
between parlies but in different capacities is not under this section. A. 1. R. 1923 
Nag. 149=6 N. L- J. 25 = 69 Ind. Cas. 500. Question between representatives of 
assignor and assignee of a decree wh le they are dead can be decided under this 
section. A. I. R. 1927 Mad. 903=26 L. W. 308=39 M. L. T. 176=53 M. L. J. 568 = 
105 Ind. Cas. 405 ; see also A. I. R. 1922 Lah. 396 = 4 Lah. L.J. 2 59= 79 Ind. Cas. 546. 
Questions between defendants inter se are covered by s. 47. A. I. R. 1924 Mad. 3^5 
= 45 M. L. J. 478 = (ig23) M. \V. N. 662 = 77 Ind. Cas. 148. An order in question 
arising between judgment-debtor and repteseniaiive of the decree-holder is decree. 
30 M. L. J. 366= ig M L. T. 235 = (i9i6) M. W. N. 155 = 3 L. W. 236=33 Ind. Cas. 
739- Question forming basis for independent action cannot be introduced 
under s. 47. A. I. R. 1922 P. C. 304 = 31 M. L. T. 131 = 49 I. A. 220 = 43 M. L. 
J. 589= I Pat. 581 = 24 Bom. L. R. 1251 = 27 C. W. N. 29=36 C. L, J. 542 = 20 A. L. 
J. 988 = 68 Ind. Cas 973. Order under s 47 should conclusively and finally determine 
rights of parties and should not be contingent upon future events. A. I R. 1925 
Rarg. 271 = 3 Rang. 132 = 89 Ind. Cas. 300 Order of dismissal of execution case 
made on account of niuiual mistake, may by consent be re-opened. Order of proceed- 
ing cannot be re-opened on ground of unilateral mistake of fact. A. I. R. 1929 Cal. 
670=33 C. W. N, 730= 124 Ind. Cas. 79. The words “shall be determined by the 
Court executing the decree’’ in s. 47 do not mean merely that the Couit will he l^und 
to determine the questions mentioned therein if they are raised but that the execu- 
ting Court has exclusive juris'iiciion to determine such question?. The f ict that they 
are not raised in the execution proceedings will not give the party a right to raise 
them in a separate suit except in cases of fraud of the decree- holder A. 1 R. 1931 
Nag. 27=130 Ind. Cas. 154. Where the judgment-debtor fails to object the descrip- 
tion of properly sold at the time, he cannot come in under s. 47 to contest the descrip- 
tion after the sale is complete. fi9;,i) A. L. J 49= A. 1. R. (1930) A. 865. An order 
passed by the Court on an application for amending a scheme of management 
is not an order passed is execution proceedings under s 47 of the Civil Procedure 
Code, and is not appeahble as a decree. 33 Bom. L. R. 520=. A. 1. R. 1931 Bom. 
391 = '33 Ind Cas. 740 = 55 B. 414 ; (i930 A. L. J. I07I = A. I. R. (1931) A. 765 = 133 
Ind. Cas. 401. The question whether the Court has a discretion to decide the 
order in which the mortgaged items should be sold or whether the decree-holder can 
dictate in disregard of the rights of subsequent transferees involves adjudication of 
rights of parties and is a decree appealable under s, 47 read with section 2 (2). 
(1931) A. L. J. 108. Where the decree is a nullity this section has no application 
for such a decree is not a decree at all. 148 Ind. Cas. 418=11 O. W. N. 416= A. 

1. R. 1934 Oudh 167. Whether irrespective of any question of the representative 
character of the auction purchaser, s. 47 should apply to this case where the question 
raised is one relating to the execution, discharge and satisfaction of the decree and 
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is one in which ihe decree-holder and the judgment-debtor are adversely interested. 
A. I. R. 1934 Lah. 105 = 148 Ind. Cas. Qoi. A decision of a dispute between two sets 
of persons who are claiming to be the heirs of the deceased judgment-debtor is not 
at all a dispute between the decree-holder on the one side and the judgment- 
debtor on the other. Hence section 47 has no application in such a case. A. 1. 
R. 1934 All. 730=4 A. W. R. 456=151 Ind. Cas. 473 The question of rateable 
distribution when between the parties to the suit comes within s. 47. A. I. R. 
1034 Pat. 350=150 Ind. Cas. 970. Section 47 draws no distinction between 
the functions of a Court executing a simple money-decree and one executing 
a decree under order 34. A. I. R. IQ34 Lah. 438. But there is a difference between 
a decree which leaves the manner of its execution to be decided by the executing 
Court and one which specifies certain property and unconditionally directs its sale 
for the satisfaction of the decree. Ibid. An objection or application by a judgment- 
debtor that his property is not liable to attachment and sale under s. 60 is an objec- 
tion under s. 47. A. I. R. 1934 Nag. 82=148 Ind. Cas. 200=30 N. L. R. 135. The 
question to be decided in an application under s. 173 (3) of the Bengal Tenancy Act, 
to set aside a sale is a question relating to the execution and satisfaction of the 
decree, as between the parties to the suit and falls under s. 47, C. P. Code. 60 C. L. 

j 36. 

Question of priority of heirs in execution proceedings can be determined in exe- 
cution proceeding under s. 47 which bars a separate suit. A. 1. R. 1935 Bom. 298 = 
59 B. 417 = 157 Ind. Cas. 658=37 Bom. L. R. 150. Where a person who has been 
impleaded as the leg<al representative of a defendant or a judgment debtor claims 
certain properties attached as the property of the judgment-debtor as his own, his 
remedy is by an application under s. 47 and not by an application under Order 2r^ 
rule 58. A. 1. R. 1935 Mad. 923=1935 M. W. N. 785=158 Ind. Cas. 410. It is not 
open to a decree-holder to re-open proceedings in execution of his decree, after 
satisfaction has entered by an applicatian in Court, on a proper case being made out. 
A. I. R. 1935 Cal. 645 = 158 Ind. Cas. 585. 

This section does not confer upon a decree-holder any right to proceed in execu- 
tion against persons who are not judgment-debtors themselves. A. 1. R. 1936 Mad. 
870=71 M. L. J 385=1936 M. W. N. 1028. Disputes between rival decree-holders 
seeking to attach the simple property or claiming against each other in the distribu- 
tion of the assets or disputes between joint decree holders inter se are not within the 
purvic A of s. 47. A. 1. R. 1936 Oudh 277= 1936 O. W. N. 559. Where under a 
contract of surrender between the last surviving of three Hindu daughters and the 
next reversioners, the latter take the estate on undertaking to pay the dues under 
rent decrees obtained against the daughters and their debts, the decree-holder, 
ihough a stranger to the contract, can without recourse to a separate suit, enforce 
the liabi'iiy in execu tion and proceed against the estate in the hands of reversioners. 
4 o C. W. N. 601=63 C. L. J. 25 = A. I. R. 1956 Cal. 67. A puisne mortgagee against 
wh^ma personal decree has been passed, behind his back, when there was no 
prayer for a personal decree in the plaint, can in execution take an objection 10 the 
execLtabllity of such a decree under s 47, within 30 days if the sale of the property 
of the puisne mortgagee, and relief cannot be refused to him. A. I. R. 1936 Pat. 303=“ 
162 Ind. Cas. 867. 

Parties to suit.— Section 47 does not apply unless the question arises between 
the parlies to the suit in which the decree was passed or their representaiives and 
relates to execution, satisfaction or discharge of the decree. A defendant who was 
not a necessary party would not be a party to the suit within the meaning of s. 47 if 
he is exonerated without his claim being adjudicaiad upon. A. I. R. 1937 Ma4. 268 ; 
see also A. I. R. 1930 Mad. 817. This section is not necessarily confined to decree- 
holders on one side and judgment-debtors, on the other, and is wide enough to 
cover a dispute between co-defendants who may be parties in a partition suit. 
1932 A L. J. 1036= A. L. R 1933 A. 27. In order to attract the provisions of s. 47, 
it is necessary that the dispute must be between parlies who are opposed to each 
other in the suit. If the legal representatives of the deceased decree-holder are 
disputing ns regards the shares to which they are entitled in the inheritance of the 
deceased decree-holder, they ought to settle the point in a regular suit and they 
cannot do so by way of application for execution of the decree. 13 P* L. T. 557=* A. 
I. R. 1932 P. 329=140 Ind. Cas. 97 = A. L. R. 1932 P. 732. “Parties to the suit*’ 
means parlies who are opposed to each other in the suit, thought not necessarily as 
plaintiff and defendant. The nature of the suit and the contentions between the 
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parties ought to be considered, and, if their rights conflict, the question is one within 
the meaning of s. 47. 59 C. 117 (i23)=»35C. W. N. 877=138 Ind. Cas. I77 = A. I. R. 
1932 Cal. 126s A. L. R. 1932 Cal. 450 ; A. I. R. 1934 Pat. 627*152 Ind. Cas. 776. As 
the interest of auction purchaser and judgment-debtor is adverse, hence any question 
arising between them should be decided under this section. 56M . 808*1933 M. W. 
N. 1031*143 Ind. Cas. 854 = 38 L. W. 138*A. I. R. 1933. Mad. 598*65 M. L. J. 
253. This section is not applicable when one of the persons is not a party to the 
decree. 143 Ind. Cas. 843=10 O. W. N. 52* A. I. R. 1933 Oudh 146. All questions 
between the parties to the suit must be decided under the section. 1933 M. W. N. 
152*37 L. W. 346= A. I. R. 1933 Mad. 340. Suit for declaration are clearly outside 
the purview of s. 47 and a prayer therefore is not barred by that section. 35 C. W. N. 
877. Person not party to suit or execution proceedings cannot plead bar to suit. A. 
I. R. 1929 Mad. 85 o*(i 929) M. W. N. 718=120 Ind. Cas. 565. “Parties’* in section 
47 refers to parties ranged on opposite sides and not as co-decree-holders. A. I. R. 
1925 Nag. 186=21 N. L. R. 34=82 Ind. Cas. 734 ; A. I. K. 1924 Mad. 518 = 32 M. L. 
T. 118 = 70 Ind. Cas. 329. Decree-holder purchaser cannot sue separately for poss- 
ession. A. I. R. 1925 Sind 171 = 18 S. L. R. 34*78 Ind. Cas. 930. Party impleaded 
is party for all purposes. A. I. R. 1927 Mad. 1043=51 M. 46=53 M. L. J. 824=26 

L. W. 775 = 106 Ind. Cas. 230. This section applies not only to the dispute between 
parties who are opposed to each other but also to disputes between parties on the 
s.ame side. A. I. R. 1927 Rang. 45 = 99 Ind. Cas 418. “Between parties" means, 
parties on same or opposite sides. 20 L W. 742= 85 Ind. Cas. 209. Question between 
purchaser and attaching creditor of a decree is under s. 47. 20 C. W. N. 679 = 32 
Ind. Cas. 524. Parties include representatives in interest. 5 Pat. L. W. 141 = 
(1918) Pat. 243 = 46 Ind. Cas. 465 ; see also 65 Ind. Cas. 467 ; A. I. R. 1923 Bom. 450 
= 25 Bom. L. R. 494 = 73 Ind. Cas. 402. A person is not parly whose property is 
wrongfully attached must bring suit. 9 S. L. R. 2132.34 Ind. Cas. 492. 

The question whether or not a person is a legal representative must be decided 
by executing Court and not by a separate suit. 92 Ind. Cas. 575 ; 1 17 Ind. Cas 
122. Legal representative claiming property proceeded against in execution as his 
own cannot bring suit. 48 C. L. J. 551 = 115 Ind. Cas. 353 ; A. I. R. 1922 Pat. 572 = 3 
P, L. T. 613=68 Ind. Cas. 369 ; 27 C. L. J. 572 = 46 Ind. Cas. 458. 

In case of conflict between judgment-debtors this section is rot applicable. A. I. R. 
1929 All. 291 = 5 iA. 752=-(i929) A. L. J. 757=119 Ind. Cas. 440 ; 31 M. L. J. 44 
= 35 Ind. Cas. 179. This section has no application to disputes between rival decree- 
holders. 1 13 Ind. Cas. 776 ; A. I. R. 1927 Pat. 288 = 6 Pat. 386*103 Ind. Cas. 724. 
Question between assignee of decree and purchaser of property included in decree is 
not one under s. 47< A. I. R. 1927 Mad. 240=98 Ind. Cas. 856. Question between 
rival decree-holders in different suits is not under section 47. A. 1. R. 1926 Mad. 
1104=51 M. L. J. 436= 1926 M. W. N. 683 = 47 Ind. Cas. 1020. Decree-holder who 
purchases property of the judgmeot-debtor is still party to the suit in which the 
decree was passed. A. I. R. 1928 Oudh 199 = 3 Luck. 182 = 5 O. W. N. 108=110 Ind. 
Cas. 83 ; A. I. R. 1927 Cal. 57 = 97 Ind. Cas. 697. 

Defendant discharged as not liable is party to suit. A. 1. R. 1929 Nag. 179=123 
Ind. Cas. 432 ; A. I. R. 1929 Pat. 472 = 10 P. L. T. 563=115 Ind. Cas. 691 ; 1928 M. 
W. N. 601 = 113 Ind. Cas. 547. A. I. R. 1926 Mad. 687=50 M. L. J. 307 = 23 L. W. 
533=1926 M. W. N. 409=94 Ind. Cas. 123 ; see also 94 Ind. Cas. 265.= 50 M. L. J. 
205=1927 M. W. N. 251* A. 1. R. 1926 Mad. 484 ; A. I. R. 1925 Pat. 482 = 6 P. L. T. 
725 = 87 Ind. Cas. 743 ; A. 1. R. 1933 Nag. 246 ; 91 Ind. Cas. 181 ; 37 Ind. Cas. 673 = 
1917 hL W. N. 93 ; 34 C. L. J. 477 = 67 Ind. Cas. 6 ; A. I. R. 1933 Mad. 435= 143 Ind. 
Cas. 476=37 L* W. 582. A proforma defendant is a party to the suit. A. 1. R. 
1934 Lih. 105=148 Ind. Cas. 901. Where a suit has been dismissed against a 
person as having no concern in suit, such person dees not remain a party to the 
suit for the purposes of this section, whether his name remains on record or not. 
A. I. R. 1930 Mad. 817=54 M. 81 = 59 M. L. J. 932=127 Ind. Cas. 805; A. I. R. 
1927 Rang. 137=5 Rang, no ; A. I. R. 1926 Lah. 202 = 27 P. L. R. i94=93 Ind. 
Cas. 921 ; A. I. R. 1921 Mad. 559=1921 M. W. N. 698=66 Ind. Cas. 722. Whether 
a particular defendant against whom suit has been dismissed is or is not party to 
suit should be determined by the Court looking into decree, judgment and pleadings. 
A. I. R. 1930 Mad. 817-54 M. 81*59 M. L. J. 932*127 Ind. Cas. 805. 
Exonerated defendant is a party. 41 M. 418=22 M. L. T. 532 = 34 M. L. J. I7«=(i9i8) 

M. W. N. 23=42 Ind. Cas. 936. 
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This section has no application where question arises between judgment-debtor 
and his partner who was not a party. 36 Ind. Gas. 681. Purchaser from decree- 
holder auction purchaser is representative and cannot bring separate suit unless 
judgment-debtor is holding as licensee from decree-holder. A. I. R. 1930 Cal. 
586351 C. L. J. 560334 C. W. N. 10593 128 Ind. Gas. 244. Vendee from judgment- 
debtor before attachment does not become his representative and is not bound by 
any proceedings against the judgment-debtor subsequent to date of sale. A. 1 . K. 

1927 Mad. 450399 Ind. Gas. 989. 

Surety is a party and can raise plea of fraud in execution. A. 1 . R. 1925 Lah. 
61837 Lah. L. J. 457326 P. L. R. 561392 Ind. Gas. 259 ; A. I. R. 1925 All. 344 
323 A. L. J. 59386 Ind. Gas. 105; A. 1 . R. 1930 Lah. 3093 123 Ind. Gas. 126. 
Where objection by putsne mortgagee to execution sale is dismissed, this section 
does not apply. 2 i’at. L. J. 21933 Pat. L. W. 422339 Ind. Gas. 656 : see also 
A. 1 . R. 1*926 All. 475=48 A. 574. A transferee pendente lite is not a representative 
of the transferor. A. I. R. 1928 Bom. 65=52 B. 208 = 30 Bom. L. R. 102=108 Ind. 
Gas. 17 ; 66 Ind. Gas. 722 = A. I. R. 1921 Mad. 559. 

Decree. — Decree in money suit creating charge on immovable property can be 
executed without separate suit. A. I. R. 1930 Nag. 17 = 120 Ind. Gas. 218 ; A. I. R. 
1929 Bom. 227331 Bom. L. R. 439= 119 Ind. Gas. 186. Validity of compromise 
decree cannot be questioned in executing Court. A. I. R. 1922 (L. B.) 22 = 10 L. B. 
R. 349=13 Bur. L. T. 170 = 64 Ind. Gas. 391. Where decree provides for injunction 
and fcr damages in case defendants sold goods to third parties, tho paying of 
damages by defendants on breach of condition does not satisfy decree. A. I. R. 

1928 P. C. 27 = 55 C. 238=55 I. A. 58 = 47 C. L. J. 162=54 M. L. J. 122 = 30 Bom. 
L. R. 243 = 33 C. W. N. 509=27 M. L. J. 655 = 26 A. L. J. 667 = 24 N. L. R. 17 = 107 
Ind. Gas. 25. Execution of foreign decree in British India can be objected to. A. 1 . K. 
1925 Mad. 788 = 21 L. W. 330=86 Ind. Gas. 492. The true test to be applied in 
deteirnining the appealability of an order is wheiher the order is a decree within the 
meaning oi s. 2 (2} A determination made under s. 47, in order that it would be 
tantamount to an order which amounts to a decree within the meaning oi s. 2 (2), must 
affect the rights of parties with regard to all or any of the matters in controversy. 
A. I. R. 1937 Rang 157. 

Defence to a suit.— Question relating to execution, etc., can be raised in defence 
of suit. A. I. R. 1921 Mad. 279=41 M, L. J. 261 = 14 L. W. 424 = (i92i) M. W. N. 
536 -70 Ind. Gas. 303. Objection not available as plaintiff under s. 47 can bo made 
ground of defence in suit by another. A. I. R. 1922 Cal. 311=38 C. L. J. 17 = 27 C. 
W. N. 280=71 Ind. Gas. 328. Person successfully opposing application under s. 47 
on ground that that section did not apply, cannot subsequently resile and say suit is 
barred. A. 1 R. 1929 Nag. 79=117 Ind. Gas. 285. 

QueBtions relating to execution sale.— Executing Court can set aside sale 
on application under s. 47. 19 M. L. T. 357 = 3 L. W. 504 = 30 M. L. J. 611 = 34 Ind. 

Gas. 829 ; 37 Ind. Gas. 827= 10 Bur. L. T. 249 ; 48 Ind. Gas. 39=^ 5 O. L. J. 551. But 
application to set aside execution sale under Order XXI, rule 90 and s. 12 A, Chota 
Nagpur Encumbered Estates Act is to be decided under s. 47. A. I. R. 1931 Pat. 97 
= 131 Ind. Gas. 533. Question whether there was suppression of sale processes can 
be raised under s. 47. A. 1 R. 1926 Cal. 1219=44 C. L. J. 167 = 98 Ind. Cas. 206. But 
judgment-debtor not objecting to description cannot do so by application or suit after 
sale is held. A. 1 . R. 1930 All. 865 = (i93i) A. L. J. 49=125 Ind. Cas. 765. Objection 
as to want of or defect in attachment can be raised under this section. 77 Ind. Cas. 
368 = A.I,R. 1924 Rang. 124. Where the execution sale is impeached on the ground 
of fraud, the plea of purchaser without notice is not available. A. I. R. 1923 Gal. 
538=27 C. W. N. 587 = 37 C. L. J. 145. Purchase by decree-holder without obtaining 
leave to bid or inspite of refusal of leve is not void but voidable. A. I. R, 1922 P. C. 
336=3 P. L. T. 529=44 M. L. J. 718 = 37 C. L. J. 430 = 31 M. L. T. 209=16 L. W. 
190 = 25 Bom. L. R. 680=49 I. A. 312 = 1 Pat. 733=21 A. L. J. 23=27 C. W. N. 
294=67 Ind. Gas 914. Where the sale has been duly confirmed and made absolute 
by Order XXI, rule 92, the remedy to set it aside is by suit. A. I. R. 1922 Mad. 63 = 
(*922) M. W. N. 121 = 15 L. W. 272 = 70 Ind. Cas, 569. Objection that notice under 
Order XXI, rule 22 was not issued is not under s. 47. A. I R. 1924 Pat. 11 =(1923) 
Pat. 283 = 2 Pat. 916=4 P. L. T. 721 = 74 Ind. Cas. 383. Question of want of notice 
under Order XXI, rule 66, can be decided under s. 47- A. I. R. 1930 Mad. 489—127 
Ind. Cas. 142. Modification of permission to bid in decree-holder’s absence is 
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material irregularl ty and sale can be set aside under s. 47. A. I. R. 192S Oudh 381 == 
12 O. L. J. 32182 0. W. N. 297 = 87 Ind. Cas. 997. Where execution was attacked 
before sale, sale can be challenged under s. 47. A. I. R. 1924 Pat. 67^(19^3) 

298=5 P. L.T 61. 

Bar of suit. — Fresh suit relating to execution is barred under s. 47 where plaintiff 
^ and defendant have been parties in former suit. A. 1. R. 1931 Bom. 114=32 Bom. L. 
R. 1473=^129 Ind. Cas. 737 ; see also 60 C. L. J. 251; 60 Cal. 1467=149 Ind, Cas. 221 
*A. I. R. 1934 Cal. 327 ., 38 C. W. N. 996 ; A. I. R. 1934 Lah. 535 = 35 P. L. R. 408. 
Suit by legal representative for declaring that he holds a charge is barred. A. 

I. R. 1929 Lah. 762=127 Ind. Cas. 12. Suit to declare that plaintiff is real owner 
of decree obtained by agent is not barred. A. 1. R. 1931 Rang. 24=130 Ind. Cas. 366. 
Suit is barred if objection to attachment under s. 10 is dismissed. A. 1. R. 1930 Lah. 
628=31 P. L. R. 191 = 127 Ind. Cas. 858. If the profits are not ascertained, a fresh 
suit to ascertain their amount is maintainable. 33 Ind. Cas. 83. Purchaser obtaining 
symbolical possession against judgment-debtor can sue for actual possession after 
confirmation. 20 C. W. N. 675 = 23 C.L.J. 587. Suit against assignee of decree-holder 
for damages for breach of contract is not barred. (1917) M. W. N. 359=40 Ind. 
Cas. 549. Where decree is barred by time, a subsequent suit on same 
cause of action does not lie. 41 M. 641 = 7 L. W. 143 = 34 M. L. J. 167 = 23 M. L. T. 
I56 =(i9i 8) M. W. N. 205 = 49 Ind. Cas. 110. Section 47 does not bar suit by a per- 
son against whom decree has been passed without proper representation. 17 A. L. 

J. 257 = 50 Ind. Cas. 109. Suit by stranger to decree not claiming as representative 

lies. 1919 Pat. 465=53 Ind. Cas. 20. Party-purchaser can not bring a suit on grounds 
which he could not take in execution. A. I. R. 1923 All. 1 15 = 79 Ind. Cas. 486. 
Where decree is fraudulent} injunction restraining execution is remedy. A. I. R. 
1924 Nag. 413 = 80 Ind Cas. 59. Suit not relating to execution but to adjustment of 
decree is not barred. A I. R, 1921 Sind 159 (F. B.)=i6 S. L. R. 207 . Where final 
decree for sale passed in suit on mortgage, but not executed lor more than 3 years. 
Section 47 does not prevent mortgagor from suing for redemption. A. I. R. 1925 
Mad. 1191 = 86 Ind. Cas. 527. Subsequent suit is barred by s. 47, if previous decree 
granted relief sought in subsequent suit. A. 1. R. 1925 Mad. 1260 = 22 L. W. 195 = 
91 Ind. Cas. 338. Separate suit lies where double payment is received by decree- 
holder. A. I. R. 1923 Bom. 253=25 Bom. L. R 247 = 95 410. Judgment- 

debtor’s suit to recover property not liable to be sold against stranger auction-pur- 
chaser is not barred. A. I, R. 1926 All. 730=96 Ind. Cas. 771. Suit for declaration 
that auction sale was null and void, as auction-purchaser, the liquidator of the 
decree-holder Bank was not competent to purchase any property as liquidator is 
barred under s. 47, A. I. R. 1928 Lah. 666=108 Ind. Cas. 606. Suit by legal repre- 
sentative for declaring that he holds a charge is barred. A. I. R. 1929 Lah. 762 = 127 
Ind. Cas. 12. Where a decree for partition did not include house not in possession 
but recorded agreement of parties to divide it when it should fall into possession, 
it is open to parties either to effect partition by mutual agreement or enforce their 
rights by a separate suit. A. 1. R. 1928 Bom. 365 = 30 Bom. L. R. 912=113 Ind. 
Cas. 173. Suit for declaration that decree has been satisfied and is incapable of 
execution is barred. A. I. R. 1922 Lah. 428 (F. B.)=3 Lah. 319=67 Ind. Cas. 593. 
Court passing decree has to ascertain mesHs profits, A. I. R. 1931 Pat. 1 = 12 P. L. 
T. 127=130 Ind. Cas. 175. 

A plea that a suit is barred under this section cannot be taken for the first 
time in the second appeal. A. I. R. 1934 Oudh. 55 = ii 0. W. N. 193 = 9 Luck. 365 = 
147 Ind. Cas. 910. Where two decree-holders are proceeding in execution against 
the same property and the claim for priority made by one is disallowed by the 
executing Court, the decision does not bar a regular suit by such decree-holder 
for establishing his priority. A. I. R. 1934 Lah. 478=150 Ind. Cas 964. A suit 
by the judgment-debtor to have a declaration that certain lands which were sold 
in execution were not saleable being tnam lands is one relating to execution, 
discharge or satisfaction of the decree. The judgment debtor^s remedy is under s. 
47 and a separate suit is not maintainable. A. I. R. 1935 Nag. 30=31 N. L. R. 217 
= 156 Ind. Cas. 995. 

Where in proceedings in execution for enforcement of an award, the objection 
challenging the decree and award are overruled, a subsequent suit challenging the 
award on same grounds does not lie. A. I. R. 1935 396 = 60 C. L. J. 572= 156 

Ind. Cas. 405. Where a scheme decree is executable in itself, a suit to declare in- 
valid acts done under such a decree will be barred. 18 N. L J. 1 10. 
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Where a decree was merely a decree declaring a charge of maintenance, a suit to 
recover arrears of maintenance by enforcing the charge was competent and not 
barred by s. 47* 39 C. W. N. 725. Where the real question at issue is the validity 
and not the satisfaction of the decree it can properly be raised in an independent 
suit and the fact the plaintid’s interests were technically represented by the adminis- 
trator in execution proceedings at the time of sale ought not to prejudice him. 39 
C. W. N. 1284. But a suit for a declaration that the decree was extinguished by the 
agreement to accept and the acceptance of $00 baskets of paddy is not maintainable 
as it is a question relating to satisfaction of the decree, A. I. R. 1935 Rang. 225 = 157 
Ind. Cas. 814a* 8 R. R. 114. A suit for rectification of a petition for adjustment of a 
decree and the order thereon, on the ground that the same did not correctly represent 
the agreement of the parties is not barred by s. 47 of the C. P. Code, as the question 
whether the petition of adjustment and the order passed thereon represented 
correctly the agreement between the parties, could not be decided by the executing 
Court, as an executing Court. 39 C. W. N. 967. Section 47 is a bar to a regular 
suit if the object of the suit is to decide a question between a decree-holder and the 
judgment-debtor. But where the object of the suit is to settle dispute between 
decree-holder purchaser and persons other than the judgment-debtor, s. 47 
cannot be a bar. A. I. R. 1936 Mad. 733 ; see also A. I.. R. 1936 Pesh. 85 ; 
A. I, R. 1936 Mad. 571 « 1936 M. W. N. 325. The ques ion whether a sale 
in execution of a mortgage decree is valid and binding is clearly a question 
relating to execution arising between the parties to the mortgage suit and 
as such it should have been determined by the Court executing the mort- 
gage decree and not by a seperate suit .'it all. 40 C. W. N, 428 A suit by 
a decree-holder for the rectification of a petition of adjustment, in which 
a mistake has crept in and upon which an order recording satisfaction of 
the decree has been passed of is maintainable and is not barred by s. 47 of the 
C. P. Code. 165 Ind. Cas. 756=40 C. VV. N. 914 = A I. R. 1936 Cal. 400. Where 
a decree-holder purchases certain property belonging to the judgment-debtor in a 
sale held in execution of his own decree but is dispossessed by the judgment-debtor 
after the execution proceedings have concluded, a subsequent suit by the decree- 
hoider for possession against the judgment-debtor cannot be said to fall within the 
scope of s. 47 as the matter in dispute does not relate to execution or satisfaction 
of the decree, having arisen after the satisfaction of the decree. A. 1. R. 1936 
Rang. 298= 164 Ind. Cas. 260. Question of paramount title can be raised under s. 47. 
A subsequent suit to set aside a previous decree by a party claiming paramount 
title, that party having been a party in a previous suit and execution proceedings 
is not maintainable having regard to Order 21, rule 92 (3,'. A. 1. R. 1936 Mad. 675 = 
43 L. W. 740=1936 M. W. N. 449 = 163 Ind. Cas. 619. Where subsequent to a 
contract to sell certain property, it is attached by a decree-holder of the vendor and 
the sale in persuance of the contract takes place, the vendee is not a representative 
of the judgment-debtor within the meaning of s. 47 and as such a suit by him 
(vendee) for a declaration that the property is not liable to attachment is not 
barred by s. 47. A. I. R. 1936 Nag. 163. A suit to set aside adjustment of decree 
bv next friend of minor decree-holder without sanction of Court is barred. A. 1. 
K. 1936 Pat. 506=17 Pat. L. T. 743. 

Representatives. — ^"Representatives” include assignees or successors to the 
interest of parly. A. I. R. 1926 Cal. 798 = 53 C. 781 =43 C. L. J. 345 = 30 C. W. N. 
649=95 Cas. 494. Representative when taken with reference to the judgment- 

debtor, does not mean only his legal representative, but his heir, executor or adminis- 
trator, but it means his representative-in-interest, and includes a purchaser of his 
interest, who, so far such interest is concerned, is bound by the decree. 26 A. 447 = 
A. W. N. 1904,61 = 1 A. L. J. 65. A receiver is a representative of both parties. 
A. 1 . R. i 929 Bom. 270=31 Bom. L. R. 320=118 Ind. Cas. 694. Transferee of 
interest of tenant against whom rent decree has been passed, is not representative, 
unless he is bound by decree. A. I R. 1921 Pat. 189=57 Ind. Cas. 289. Mortgagee 
holding prior to decree is not representative of judgment-debtor. 78 P. W. R. 1917 = 
122 P. L. R. 1917 = 39 Ind. Cas. 772. Prior mortgagee party to subsequent mort- 
gagee’s suit remains party. A. I. R. 1924 All. 752 = 82 Ind. Cas. 80. Purchaser of 
judgment-debtor’s attached property is his representative. A. I. R. 1926 Lah. 134 = 
6 Lah. 544 93 Ind. Cas. 30. Purchaser of mortgaged property covered by decree is 
properly a party in execution. A. I. R. 1924 Pat. 367=1 Pat. L. R. 139. Purchaser 
from decree-holder purchaser is not representative of the decree-holder. A. I, R. 
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1922 L. B. iSaii L. B. R. 17=64 Ind. Cas. 68 ; see also 80 Ind. Cas. 249»26 Bom. 

L. R. 333=* A. I R. 1924 Bom. 426. Purchaser from judgment-debtor who was 
ostensibly owner is not his representative. A. L R. 1921 Bom. 45^45 B. 812=23 
Bom. L. R. 254=61 Ind. Cas. 809 ; see also 42 Ind. Cas. 1. The term representative 
is wider than legal representative. Test of determining whether person is representa- 
tive within s. 47 of any party is whether any interest of any party has vested in him 
by act of party or operation of law and whether that person is bound by decree to 
the extent of interest devolved. 142 Ind. Cas. 408 « A. I. R. 1933 Lah. 352. Transferee 
Pendente lUe of mortgagor is his representative. 55 A. 235=144 Ind. Cas. 70= 
(1933) A. L. J. ii3=A. 1. R. 1933 AH. 201. The question as to whether mony 
attached in execution of a decree is property of a deceased judgment-debtor which 
has come to the hands of his representatives as such or belongs to the represen- 
tatives in their own right can be and ouitht to be decided under s. 47. A. I. R. 1934 
Mad. 621 = 67 M. L. J. 317*= 1934 M. W. N. 1026 = 40 L W. 347=152 Ind. 
Cas. 293; see also A. I. R. 1934 Bom. 296=36 Bom. L. R. 608=58 B 513; 
A. 1. R. 1935 Sind 214. A liquidator is not a representative of the judgment- 
debtor. 30 N. L. R. 740=148 Ind. Cas. 7*4=17 N. L. J. 47 = A. I. R. 1934 
Nag. 2o7. a claim by the legal representative impleaded in the case on his 
own behalf, though under a diflferent right comes within the purview of this 
section. 60 C. L. J. 251. Representatives within the meaning of this section 
include not only legal representatives (heirs, executors and administrators) 
but also representatives in interest such as purchasers whether at a private 
or Court sale ; But a purchaser pendente lite is not a representative of the judgment- 
debtor. A. I. R. 1934 Pat. 413=151 Ind. Cas. 683 ; see also A. I. R. 1934 Cal. 258 = 

58 C. L. J. 487 ==>149 Ind. Cas. 926 ; A. I. R. 1934 Rang. 127 = 1 51 Ind. Cas. 227 = 

7 R. R. 59 ; A. I. R. 1935 Sind 214 ; A. I. R. 1935 Lah. 306=158 Ind. Cas. 229. 
Whether a person who attaches money lying in Court is a representative of the 
person entitled to it or not, must be decided on the facts of each case. A. I. R. 
*935 Sind 214. The same rule is applicable to a receiver in insolvency of the 
Judgment-debtor. 39 C. W. N. 424= A. I. R. 1935 Cal. 503=62 C. 457 = 157 Ind. Cas. 
863. A mortgagee auction purchaser is a representative of his judgment-debtor. 18 
N. L. }. 274. A person who is liable as a surety for the performance of the decree, 
shall, under s. 145, be deemed to be a party within the meaning of s. 47. A. I. R. 
*935 Rang. 39=155 Ind. Cas. 511. Where an Official Receiver applies to stay 
certain execution proceedings or to release property from attachment the question 
whether he is a “representative’’ within the meaning of s. 47 depends on the true 
character of the proceedings. A. I. R. 1935 Mad. 151 = 68 M. L. J. 78=41 L. W. 
28=1935 M. W. N. 23 = 58 Mad. 403. The expression ‘representatives* is not 
confined to a legal representative but includes a representative in interest and this 
expression has been liberally construed : (See 11 B. L. R. 149 •, 19 I. A. 166 and 30 

M. L. J. 238). In determining whether a person is a representative of a party to the 
suit, two tests are to be applied, first whether any portion of the interest ol the 
decree-holder or of the judgment-debtor, which was originally vested in one of the 
parties to the suit, has by act of parties or by operation of law vested in the person 
who is sought to be treated as representative, and secondly, if there has been a 
devolution of interest, whether so far as such interest is concerned, such person is 
bound by the decree. [9 C. L. J. 485 (488}]. A receiver under s. 47 is not the 
represent alive of the judgment-debtor within the meaning of this section. A. 1. R. 
1936 Cal. 573. Nephews of judgment-debtor who were survivors of the family and 
were in possession of his property are his representatives. 160 Ind. Cas. 119 = A. 1. 
R. 1936 Pat. 126. As to when purchaser decree-holder is a representative of the 
judgment-debtor, vide, A. I. R. 1936 Pat. 289=17 Pat. L. T. 434» *5 Pat. 545. 
Where A attached the mortgage decree obtained by G he is the represen- 
tative of G in mortgage decree in view of Order 21, rule 53. A. I. R. 1937 
Cal. 177. 

Auction purchaser, whether representative.— Representative when taken 
with reference to judgment-debtor means not only his' legal representative, but his 
representative in interest and includes a purchaser of his interest, whether he has 
purchased the judgment-debtor’s interest at a private sale or at execution sale, and 
he can be made a party to the execution proceedings and he can have an opportunity 
to raise objections against the execution proceedings, if any. The real test to be 
applied in determining the question whether the auction-purchaser is to be regarded 
as the representative of the judgment-debtor or decree holder depends upon the 
nature of the question raised and who the contesting party is. II the question Is 
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between the judgment-debtor and the auction purchaser and the interests of the two 
are conflicting the auction purchaser can in no sense be considered to be a represen- 
tative of the judgment-debtor. A. I. R. 1928 Oudh 442*3 Luck. 719*116 Ind. Cas. 
49; see also 24 C. 62 (F. B.)*i C. W. N. 37 ; 24 M. 689 ; 43M. 107 (F. B.)as54 
Ind. Cas. 209 ; 26 A. 447 <F. B.). Purchaser at a sale held in execution of a 
money decree is representative of judgment-debtor. 43 M. 107 38 M. L. J. 32 = 26 
M. L. T. 391 = 54 Ind. Cas. 209 (F. B ) ; see also 25 C. W. N. 863=57 Ind. Cas. 
874 ; 50 Ind. Cas. 93> = 9 L- W. 596 ; 42 B. 411*20 Bom. L. R. 495 = 4^ Ind. Cas. 
113 ; 42 Ind. Cas. 552*(i9i7) M. W. N. 861. Auction purchaser does not represent 
decree-holder. (1917) M. W. N. 88*37 Ind. Cas. 825. Auction purchaser is not a 
representative of judgment-debtor, in another suit against same judgment-debtor 
when the latter decree is sought to be executed by attachment and sale of the same 
property. 3 L. W. 377 = 34 Ind. Cas. 759. A decree-holder purchaser does not 
lose the character of a party. Section 47 is a bar to his suit for possession. 44 Ind. 
Cas. 563: but see 44 Ind. Cas. 169*8 P. R. 1918. Section 47 applies to a case 
where question raised concerns auction purchaser as well as parties to suit. 41 M. 
403*23 M. L. T. 198*27 C. L. J. 367=34 M. L. J. 463*22 C. W. N. 553*16 A. 

L. J- 352*20 Bom. L. R. 580=8 L. W. 427 (P. C.) *44 Ind. Cas. 855 • 24 Ind. Cas. 
187*27 M. L. J. 213 (P. C.) Auction purchaser not party to suit, is representative of 
judgment- debtor. 12 P. R. 1919=49 Ind. Cas. 140. Question between decree- 
holder purchaser and judgment-debtor relating to possession are not under s. 47. 

5 O. L. J. 551 = 48 Ind. Cas. 39 ; A. I. R. 1923 Cal. 345 = 84 Ind. Cas. 525 ; 47 A. 
304*84 Ind. Cas. 746. Auction purchaser in inferior Court can object to sale in 
Superior Court as representative of judgment-debtor. A. I. R. 1924 Mad. 889=47 

M. L. J. 720=20 L. W. 864=84 Ind. Cas. 265. Dispute between judgment-debtor 

and auction purchaser even if latter is representative of the former does not fall 
under s. 47. A. I. R. 1930 Kang. 281 = 127 Ind. Cas. 849 ; see also 119 Ind. Cas. 

226 ; A. I. R. ^1926 All. 509=95 Ind. Cas. 46 ; 78 Ind. Cas. 665 = A. I. R. 1924 All. 

856 ; A. I. R. 1921 Mad. 81*13 ^ W. 15 = 61 Ind. Cas. 961 ; but see A. I. R. 1924 

Nag. 328*20 N. L. R. 170=79 Ind. Cas. 636 ; 78 Ind Cas. 665 = A. I. R. 1924 All. 

856 v A. I. R. 1923 All. 470 = 45 A. 96=74 Ind. Cas. 995; A. I. R. 1923 B. 214 = 
25 Bom. L. R. 147 = 72 Ind. Cas. 256. 

An auction purchaser who is a stranger is not a representative of a decree-holder 
or the judgment-debtor. A. I. R. 1934 Lab. 105=148 Ind. Cas. 901 ; see also 
38 C. W. N. 983 = A. I. R. 1934 Cal. 827*60 C. L. J. 7 ; A. I. R. 1936 Pat. 561 = 15 
Pat. 414. But a question which arises between the judgment-debtor and the 
auction purchaser, who is also a decree-holder, is one which arises between parties 
to decree. A. 1. R. 1935 Nag. 30=31 N. L. R. 217 = 156 Ind. Cas. 995. An auction 
purchaser purchasing i roperty at a sale in execution of a simple money decree 
against a judgment-debtor whose property has been ordered to be sold in a 
mortgage suit, is a representative of the judgment- debtor wiihin the meaning of 
s. 47. 163 Ind. Cas. 926=19^6 A. L. J. 541 = A. I. R. 1936 All. 479 i see also A. I. R. 

1937 Lah. 347. Where A^/ta Haider /. observed : "It is admitted that he could only 
appeal if the case come within s. 47 and under no other provision of law. Mr, S, Z. 
F^^ri who represents the respondents, has raised a preliminary objection to the 
effect that in view of the fact that Khazana Mai was an auction purchaser 
in execution of mortgage decree, he must, on the authorities be deemed 
to be the representative of the judgment-debtors and therefore any question 
arising between him and the judgment-debtor cannot be said to he one 
between the parties to the suit or their legal representative within the meaning of 

s. 47, Civil Procedure Code, and therefore be had no locus standi to maintain an 

appeal as from a decree passed under the provisions of s. 47. He relies upon 26 
All. 447 and 31 All. 82. He further relies upon 12 P. R 1919 and 79 Ind. Cas. 57. 
These authorities undoubtedly support his contention and, if 1 may say so with 
respect I am in full agreement with the view of law laid down in these cases. 

As pointed out by the Court below the contest is between the judgment-debtor 

and Khazana Mai, his representative, and the auction sale in which Khazana Mai 
purchased the property was in a moitgage decree. Therefore 26 All. 447 fully 
applies. In fact the learned Judges have gone further in the subsequent Full 
Bench decision in 31 All. 82. Mr, Ratan Lal^ who was followed by Mr, Meher Chand 
Mohafan has invited my attention to 19 Cal. 683 and 41 Mad. 403. He has also 
referred to 43 Mad. 107. The Privy Council ruling 19 C. 683 was referred to in 26 All. 
447. The Madras view seems to lend support to the contention of Mr. Meher 
Chand Mohafan^ but the volume of judicial opinion on the other side is over- 
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whelming. Allahabad, Patna. Rangoon and Bombay are all against the 
contention of the learned Counsel for the appellant. There are two cases of 
the Lahore High Court, one in la P. R. 1919 and the other in A. I. R. 1925 Lah. 
176, which seem to go even further and lay down that an auction purchaser is 
not exen a party to the suit. In this state of authorities I hold that Khazana Mai 
had no locus standi and could not maintain the present appeal." An order passed 
on application under Order 2 r, rule 95, Civil Procedure Code by an auction purchaser, 
who is also a decree-holder, is an Order under s. 47, C. P. Code, and appealable as 
such. A. 1. R. 1937 Lah. 145. 

Benamidar. — The word "representative" has a wide import, and includes not 
only heirs and executors, but also assignees, all legal representatives in the strict 
sense of the words that is, persons interested in saving the properly being sold, and 
whose interest would be jeoperdized if the sale were not set aside. A person, for 
whom the predecessor of the judgment-debtors was the benamider and who is 
I herefore, really interested in protecting the property is a “representative** of the 
judgment-debtor within the meaning of s. 244 (=s. 471 the C. P. Code of 1882. 

7 C. L. J 299 ; see also A. 1. R. 19^8 Cal. 835 = 114 Ind. Cas. 495* But a benamider 
is neither party nor representative of party under this section. A. I. R. 1926 Mad. 
1081 = 51 M. L. J. 391 — 24 L. VV 634 ; see also 44 Bom. L. R. 352*22 Bom. L. R. 
296=56 Ind. Cas. 349 ; 46 Ind. Cas. 748. 

Court of Wards.— Manager of Court of Wards in possession of judgment- 
debtor’s property is his legal representative. A. I. R. 1925 Pat. 179 = 4 Pat. 172 = 6 
P. L. T. 400=84 Ind. Cas. 620. 

Mortgagee.— A person who claims as a mortgagee under the judgment-debtor 
must be regarded as representative of the judgment debtor for the purpose of this 
section. 4 M. L. T. 85. A person^ to w'hom a transferable occupancy holding was 
morigaged, before its sale in execution of a rent decree, is a representative of the 
judgment-debtor. 11 C. W. N. 312. A mortgagee from the judgment-debtor of 
property attached in execution of a money-decree, who takes his mortgage subse- 
quent to ihe attachment is a representative of the judgment-debtor within the 
meaning of this section. 20 M. 378 = 7 M. L. J. 195 ; 22 A. 243 = A. W. N. 1900, 
51. Mortgagee of patni is representative of patnidar. A 1. R. 1926 Cal. 316=90 
Ind. Cas 955 ; see also i Pat. L. T. 267=56 Ind. Cas. 646. A person in the 
position of a second moitgagee who has obtained his mortgage during the pendency 
of the suit by the first mortgagee, is a representative ol the mortgagor. 163 Ind. 
Cas. 926=1936 A. L. J. 541= A. 1. R. 1936 All. 479 ; see also A. I. R. 1936 
Pat. 552, 

LeBBee. — In a suit for possession against trespasser defendant, his lessee pending 
suit is not his reptesentative. A. I. R. 1922 P. C. 304 = 31 M. L. T. 131=49 I. A. 
220=43 M. L. J. 589 = 1 Pat. 581 = 24 Bom. L. R. 1251=27 C. W. N. 29=36 C. L. J. 
542 = 20 A. L. J. 988 = 4 P. L. T. I =68 Ind. Cas. 973 (P. C ). 

Which Court can be executing Court .—The executing Court must have 
jurisdiction to execute the decree in the suit. 151 Ind. Cas. 860 = A. 1. R. 1934 
Pesh. 107. 

Power of executing Court. — The executing Court can refuse to execute a 
decree passed without jurisdiction. A. I. R. 1930 Rang. 337 = 8 Rang. 514=129 
Ind. Cas. 519. Executing Court must construe but can not question validity of decree, 
even when it is voidable. A. 1. R. 19^0 Mad. 688=59 M. L J. 160=32 L. W. 100= 

53 M. 750=125 Ind. Cas. 539 ; A. I. R. 1930 Pat 840=11 P. L. T. 185=125 Ind. Cas. 
787 •, A. 1. R. 1930 All. 826=1930 A. L. J. 1135. Executing Court can question 
validity of decree within certain limits where question of jurisdiction is involved. 
A. I. R. 1929 Nag. 35 = 26 N. L. R. 60=120 Ind. Cas. 732. Nullity of decree for 
want of jurisdiction is a question within s. 47. A. I. R. 1929 Lah. 449=11 Lah. L. J. 
306=120 Ind. Cas.' 279 ; see also A. I. R. 1927 Bom. 53=28 Bom. L. R. 1367 = 98 
Ind. Cas. 927 ; see also A. 1. R. 1926 Mad. 128=46 M. L. J. 664=22 L. W. 567=91 
Ind. Cas. 98 ; A. I. R. 1925 Cal. 907=53 C. 166=42 C. L. J. 1 = 29 C. W. N. 948 
(F. B.) •, A. I. R. 1925 Lah. 494 = 6 Lab. 313—26 P. L. R. 474=88 Ind. Cas. 865. 
Where decree is alleged 10 be nullity proceedings can be treated as suit and relief 
granted. A. I. R. 1926 All. 387 = 48 A. 362 = 24 A. L. J. 379-93 Ind. Cas. 376. 
Judgment*debtor failing to object to attachment in execution cannot do so in suit 
for possession by auction purchaser as executing Court has exclusive jurisdiction to 
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decide the point. A. I. R. 1931 Nag. 27* 130 Ind. Cas. 154. When decree is prima 
legal objection regarding jurisdiction of Court passing it cannot be raised in 
execution. A. I. R. 19*9 Mad. 383=* 119 Ind. Cas. 33 ; see also A. I. R. 1921 Mad. 
85=*I3 L. W. 143*61 Ind. Cas. 759. The executing Couit is competent to make an 
enquiry as regards the validity of a decree. 38 C. W. N. 1124=60 C. L. J. 102. 
Whether an award can be filed and enforced as a decree under s. 15 of the 
Arbitration Act can be enquired into by an execution Court. 152 Ind. Cas. 135^35 
P. L. R. 482 s A. I. R. 1934 Lah. 652. Put an execution Court has no jurisdiction 
to go into the question whether the trial Court had jurisdiction to pass a mortgage 
decree. A. I. R. 1934 Pat. 42631 149 Ind. Cas. 457. But a decree beyond the inherent 
jurisdiction of the Court is a nullity and it cannot be executed and the executing 
Court is competent to decide the question whether the decree is or is not a nullity. 
There is a clear distinction between the manner of exercise of jurisdiction and the 
existence of jurisdiction. The existence of jurisdiction is dependent upon the place 
where the cause of action has accrued, the value of the subject-matter while the 
proper exercise of the jurisdiction depends upon other considerations including 
correct procedure. A. I. R. 1934 Lah. 623. An executing Court has no power to 
discuss the validity of the terms of the decree which it is ordered to execute. 13 
Pat 17^151 fnd. Cas. 368 = A. 1. R. 1934 Pat. 203. An executing Court is competent 
to entertain a claim to set off even if the case does not fall under Order 21, rule 19. 
60 C. L. J. 281 »39 C. W. N. 106. It is only members and persons claiming through 
members against whom the Registrar can pronounce a decision which can be 
executed as a Civil Court decree. A. I. R. 1934 Pat. 145= 15 Pat. L. T. in = 148 
Ind. Cas. 730. Where a plot is mentioned in the decree as belonging to a parti- 
cular survey number, that cannot be altered into a separate number in execution. 
60 C. L. J. 286. An executing Court is not ordinarily entitled to go behind the 
decree but in view of the mandatory provisions of s. 16 an executing Court can 
refuse to sell the land belonging to a member of a notified agricultural tribe in any 
circumstances, in view of the mandatory provisions of s. 16 of the Punjab Alienation 
of Land Act, even though a decree has been obtained against him. 151 Ind. Cas. 
730=3$ P. L. R. 400 = A. I. R. 1934 Lah. 609 *, see also A. I. R. 1934 (Pat.) 666 
(F. B )=i5 P. L. T. C 6 i Execution sale of a part of the judgment-debtor's share 
in a property cannot be stayed merely on the ground that another Court in different 
suit has issued an injunction staying sale of the remaining part of the judgment- 
debtor's share in the property. A. I. R. 1934 Cal. 781 = 61 C. $68=1 $2 Ind. Cas. 3$. 
The objection as regards valuation cannot be taken for the 6rst time before an 
executing Court. 13 Pat 290= i$o Ind. Cas. 373 = A. I. R. 1934 Pat. 240. An 
application for recording adjustment can be entertained by the executing Court. 
A. I. R. 1935 303=37 Bom. L. R. 230, The executing Court has no power to 

question the correctness or propriety of the decree sought to be executed. A. I. R. 
1935 Mad. 593=156 Ind. Cas. I45 = 42 M. L. W. 254=1935 M. W. N. 1250. 

Questions relating to execution, eto.— Delivery of possession is not a 
quesi’on relating to execution. A. I. R. 1950 Pat. 311 = 9 Pat. 775=11 P. L. T. 331 = 
126 Ind. Cas. 849-, A. 1. R. 1930 Rang. 61 = 8 Rang. 162= 126 Ind. Cas. 209 ; A. I. R. 
1930 Bom. 375 = 32 Bom. L. R. 619= 54 B. 479= 125 Ind. Cas. 703; A. I. R. 1930 
Pat. 308 = 9 Pat. 332=11 P. L. T. 315= 125 Ind. Cas. 516. Where the question arises 
in proceedings for delivery of possession as to the kind of possession to be delivered 
it is a question relating to execution. A. I. R. 1926 Cal. 798=53 C. 781=43 C. L. J. 
345 = 30 C. W. N. 649 (F. B.) = 95 Ind. Cas. 494. Proceedings for delivery of 
possession relate to execution. A. I. R. 1926 Cal. 798=53 C. 781 = 43 C. L. J. 315 = 
30 C. W. N 649=95 Cas. 494 (F. B.). Where possession for wrong property 
has been delivered, rectification of mistake is not under s. 47. A. I. R. 1929 Pat. 
391 = 123 Ind. Cas. 400. Event subsequent to sale in execution are part of execution. 
A. I. R. 1929 Pat. 559= 119 Ind. Cas. 881. Proceedings for delivery of possession 
after sale are part of execution. A. I. R. 1929 Mad. 757 = 57 M. L. J 381 = 30 L. W. 
424=52 M. 899=120 Ind. Cas. 567. Objection as to the defect or absence of 
necessary attachment of the property sold is under s. 47. A. I. R. 1930 Mad. 414= 
120 Ind. Cas. 863. Application to set aside the sale on the ground that sale was held 
contrary to directions in decree is one under s. 47. A. 1. R. 1928 Mad. 140=106 Ind. 
Cas. 242. Question whether certain property is included in decree is one under s. 47. 
A. I. R. 1927 Cal. 614=54 C. 419=103 Ind. Cas. 233. Question relating to legality of 
sale is also one under s. 47. A. 1. R 1926 All. 457 = 24 A. L. J. 519=96 Ind. Cas. 
1 37. An agreement before the passing of the decree not to execute it cannot be 
dealt with by the executing Court under this section. A, I. R. 1928 Rang. 36=5 

C. P. Code — 16 
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Rang. 685 »=io 7 Ind. Cas. 860 ; A. I. R. 1926 Rang. 140=5 Bur. L. J. 41^96 Ind. Cas. 
773. Order on question of notice under r. 22, Order XXI, is one in execution. A. 1 . R. 
1926 Pat. 397 = 8 P. L. T. 28=97 Ind. Cas. 798. Decision whether a decree-holder 
is entitled to enforce default clause of an instalment-decree, because he has accepted 
part payments after defaults adjudicates a question relating to execution of decree. 
A. I. R. 1929 Lah. 390= 113 Ind. Cas. 541. If there is question relating to the execu- 
tion, arising between decree-holder and judgment-debtor, the mere fact that auction- 
purchaser is also interested docs not make s. 47 less applicable. A. 1 . R. 1928 Mad. 
8c6= III Ind. Cas. 551. Application to set aside the sale, on the ground that decree- 
holder induced Court to sell more property than allowed by judf>menr, comes within 
s. 47. A. 1 . R. 1928 Rang. 215=114 Ind. Cas. 679 ; see also A. 1 R. 1928 Lah. 936=* 
no Ind. Cas 859. Applicaiion for enquiry into mesne proJits is not under s. 47. 
A. 1 . R. 1929 Mad. 785 = 57 M. L. J. 515 = 30 L. W. 738=123 Ind. Cas. 6. In case of 
excess execution under fraud, application under s. 47 is proper remedy and no 
separate suit lies. A. I. R. 1928 Cal. 776=115 Ind. Cas. 581 ; A. I. R. 1925 Cal. 
1258 = 42 C. L. J. 22 = 30 C. W. N. 41 = 89 Ind. Cas. 744. Question with regard 10 
waste committed by judgment-debtor after date of decree for specific, performance is 
question 1 elating to execution and must be determined by executing Court and not 
by separate suit. A I. R. 1925 Bom. 385=27 B 687 = 89 Ind. Cas. 205. Proceedings 
for setting aside a sale are not proceedings in execution. 149 Ind. Cas. 445 = 
P. L. R. 37 5 = A. I. R. 1934 Lah. 508. In execution of a decree the decree- 
holder sought to attach a decree which had been obtained in the name of 
the judgmei t-debior and his wife. The judgment-debtor died before the 
execution proceedings : Held that as beetween ihe decree-holder and the 
judgment-debtor, the question of whether the decree was the decree of ihc 
wife or of the husband was a matter that can be gone into and determined 
under s. 47 between these parties. A. I. R. 1934 Pat. 188. When an entry has been 
made of ihc full satisfaction of the decree on the date of confirmation of sale 
at the inslaiiCe of the judgment-debtor but the decree-holder objected the same 
on the ground of fraud, the Court is competent to go into the question under 
s.47. A* ^ ^934 Pat. 202=148 Ind. Cas. 549. Immovable property given 
by a judgnvcnt-deblor as security for the due performance of a decree can be 
realized in execution without attachment the matter being one relating to ex- 
ecution under s 47- A. I. R. 1934 Rang. 231. When the question does not relate 
to “execution, discharge or satisfaction*’ of a decree, a subsequent suit is not 
barred. 60 C. 1401. The provisions contained in Order 21, rule 19, C. P. Code 
cannot and should not be taken to be applicable and exhaustive in regard 
to questions arising for consideration under s. 47 of the Code relating to ex- 
ecution, discharge or satisfication. A. 1 . R. 1936 Cal. 409. W’here the objection 
raised related to the execution or discharge of the consent decree it can be 
taken up under s. 47. A. I. R. 1937 Cal. 271. Where property is claimed not 
under rr in execution of a decree but the claim is for delivery of property 
on the ground that the decree is not binding on the claimant, the question is 
one that cannot be tried in execution and therefore s. 47 has no application A. I. 
R. J937 Mad. 268. 

Order on petition under rule loi deciding objections to sale of properly between 
parties is under s. 47. 31 Ind. Cas. 102. Decision on question whether property 

attached in execution forms part of deceased judgment-debtor’s property, comes 
under s. 47. 22 C. L. J. 3 ^ 4 = 3 * Ind. Cas. 321. Enquiry of allegations of mis- 
apprepriation of attached movables by the decree-holder in collusion with Court 
Amin should be made under s. 47. i Pat. L. J. 558 = 36 Ind. Cas. 280. Proceedings 
for setting aside execution sale are under s. 47. (1916) i M. W. N. 256=33 Ind. Cas. 
692. Executing Court cannot investigate the fact of receipt of decretal amount 
which was not certified. 24 C. T.. J. 462 = 37 Ind. Cas. 738. An order declining in 
view of s. 63 to proceed with application in execution is one relating to execution 
within s. 47. 26 C. L. J. 42 = 42 Ind. Cas. 466. Order on application, impeaching 
satisfaction of decree, is one under s. 47. 26 C. L. J. 3^7 = 40 Ind. Cas. 839. Agree- 
ment for stay of execution of decree before decree is passed is a matter to be 
inquired into and decided by the executing Court. 40 M. 233=5 L, W. 132 = 37 Ind. 
Cas. 836 (F. B.). 

A decree in execution of which immovable property was attached for sale was set 
aside, but upon further hearing another decree was passed and in execution of that 
decree the property under attachment was without a fresh attachment sold and pur- 
chased by the decree-holder. The decree itself though passed on a mortgage wi|s 
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not passed in accordance with ihc provisions of the T. P. Act : Held that the sale 
should be taken, as at the time it was understood to be, a sale under the latter decree ; 
and any objection that the decree or the sale were not in compliance with the law 
was one to be raised under s. 244 of C. P. Code of 1882 before executini^ Court and 
not by a fresh suit. 22 C. W. N. 553 (P- C.)=4i M. 403=*-23 M. L. T. 198 = 27 C. L. 
J- 367 — 34 M. L. J. 463®=4 P- L. W. 310 = 16 A. L. J. 353 = 45 I. A. 54 = 20 Bom. L. 
R. 530=44 Ind. Cas. 855 ; affiiming 24 Ind. Cas. 187 = 27 M. L. J. 213. An applica- 
tion to set aside an execution sale on the ground of fraudulent suppression of sale 
proceeds is governed by s. 47. 27 C, L. J. 528=46 Ind. Cas. 221. Where proper- 

ties not included in a sale certificate are delivered to purchaser proper remedy for 
re-delivery is b/ application under section 47 and not bo separate suit. 45 h^d. Cas. 
608. 

Executing Court should see whether cattle of agriculturist sought to be attached, 
are necessary for him to earn livelihood. 13 S. L. R. 210=56 Ind. Cas. 6g. Question 
whether judgment-debtor satisfied decree and was fraudulently kept out all means 
of exercising his right to apply in Court comes within s. 47. 30 C. L J. 248=53 
Ind. Cas. 67. Questions relating to possession of property purchased by decree- 
holder in executions are not questions relating to execution. 4 Pat. L. J. 7i^J=52 
Ind. Cas. 7ii=(igi9) Pat. 354 ; 3 Pat. L. J. 571 = 48 Ind. Cas. 129 ; see also 47 Ind. 
Cas. 844. Orders passed relating to scheme for the management of public Hindu 
temple formed and sanctioned by Court is scheme in suit and are not ordeis in 
execution. A. I. R. 1925 P. C. 155 = 41 C. L. J. 628 = 30 C. W. N. 459 = 23 A. L J. 
555 = 27 Bom. L. R. 872 = 49 M. L. J. 25 = 87 Ind. Cas. 313. 

Dismissal of previous objection to attachment bars second objection. A. I. R. 1931 
Lah. 6=32 P. L. R. 413=130 Ind. Cas. 406. Proceedings for restitution under s. 151, 
can come under s. 47. 35 C. W. N. 105=53 C.L. J* 49- Order of restitution on 
setting aside of sale is not one under section 47. A. I. R. 1930 Pat. 280= 1 1 P. L. T. 
156=9 Pat. 685=122 Ind. Cas. 589. Court executing decree for jiirisdiction to 
restore the property. A. I. R. 1928 Pat. 502=113 Ind. Cas. 217. Applications for 
restitution also come under s. 47. A. I. R. 1922 Nag. 198 = 67 Ind. Cas. 319 ; see 
also 40 M. 780=5 L. W. 267 = 38 Ind. Cas. 806 ; 72 Ind. Cas. 875 = A. I. R. 1923 
Oudh 16 ; A. I. R. 1925 Sind 126=19 S. L. R. 302 = 78 Ind. Cas. 1039 ; A. I. R. 

1923 All. 394 = 21 A. L. J. 228 = 45 A. 369=74 Ind. Cas. 873 ; A. I. K. 1925 Pat. 

577 = 4 Pat 294 = 7 P. L. T. 415 = 92 Ind. Cas. 474. Proceeding relating to delivery 

of possession after comfirmation of sale is not a proceeding in execution, whoever 
may be purchaser. A. I. R. 1925 Cal. 1250=89 Ind. Cas. 196 ; see also A. I. R. 

1924 Bom. 429=26 Bom. L R. 601=48 B. 550 (F. B.) = 83 Ind Cas. 932. An 

interim receiver making an application under s. 52 of the Provincial Insolvency Act 
cannot be said to be a rep esentative of the judgment-debtor. 56 M. 453= 141 Ind. 
Cas. 8 i7 = A. I. R. 1933 Mad. 152 = 64 M. L. J. 119. When a decree has been 
discharged and one of the parties applies to Court on the ground that the order has 
been wrongly passed and as such should be reviewed or reconsidered, the case is 
one under s. 47. 144 Ind. Cas. 468=1933 A, L. J. 738 = A. I. R. 1933 All. 429. 'An 
independent suit for declaration that a decree has been fully satished and as such 
incapable of being executed is barred by s. 47. A. I. R. I933 Lah. 1051. An exe- 
cuting Court is competent to decide whether a decree is capable of execution. 14 Lah. 
230=140 Ind. Cas. 533 = 34 P. L. R. 546= A. I. R. 1933 Lah. 41. Where on the face 
of the decree it is valid, the executing Court is not competent to enquire into its vali- 
dity. 142 Ind. Cas. 643=1933 M. W. N. 187=37 L. W, 358 = A. I, R. 1933 Mad. 362 ; 
142 Ind. Cas. 487 = A. I. R. 1933 Nag. 211. Question whether properly attached before 
judgment can be attached or not can be considered under s. 47. 58 C. L. J. 289=37 
C. W. N. 978= A. I. R. 1933 Cal. 757. A puisne mortgagee who was a party to the 
suit cannot question the decree in execution proceeding, 144 Ind. Cas. 472 = 1933 
M. W. N. 1371 = 38 L. W. 199= A. I. R. 1933 Mad. 569. Compensation for waste 
committed by a tenant after decree cannot be claimed under this section. A I. R. 
1933 Lah. 168=145 Ind. Cas. 117. An order under s. 73 of C. P. Code determining 
a question of rateable distribution as between rival decree-holders in which judgment- 
debtor is not interested does not fall under s. 47 of the Code. 33 Bom. L. R. 537 
= A. I. R. (1931) Bom. 350=133 Ind. Cas. 8i7 = 55 B. 473 ; see also A. I. R. 1931 
Bom. 252= 133 Ind. Cas. 737 = 33 Bom. L. R. 503. The order refusing to execute 
the order granting rateable distribution is appealable under s 47. 12 P.L.T. 477 = A. 

1. R. 1931 Pat. 359=133 Ind. Cas. 166. When a decree binding on a temple declared 
that the decree-holder had rights as Periaihaiakkor and gave an injunction restrain- 
ing the temple trustees from interfering with the decree-holder’s excicise of these 
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rights but the decree did not specifically say what those rights were : JleldihsLt it 
did not mean that the decree-holder had no rights at all and that the executing 
Court had power to deal with the disputes which had arisen subsequent to the 
Mad. 576=1935 M. W. N. 879=156 Ind. Cas. 125. A matter 
which arises after the satisfaction of the decree cannot relate to the execution or 
satisfaction thereof. A. I. R. 1936 Rang. 298=164 Ind. Cas. 260. 

Sub-section (2).— Under s. 47 (2) a proceeding may be treated partly as a suit 
and partly as a petition. The section is intended to obviate the injustice caused by 
a mistake in imitation of proceedings. A. I. R. 1931 Mad. 588= 133 Ind. Cas 12. 
Intention of s. 47 (2) is to correct bonafide mistake. A. I. R. 1931 Mad. 
270*60 M. L. J. 471 = 33 L. W. 549=130 Ind. Cas. 475 ; see also A. I. R. 1931 
Oudh 45 = 7 O. W. N. 1159=130 Ind. Cas. 152. A plaint can be treated as applica- 
tion but limitation of application will apply. A. I. R. 1930 Oudh 468=7 O. W. N. 
887=128 Ind. Cas. 728 ; see also 34 Ind. Cas. 774=4 L. W. 440. Under clause (2) 
the Court is competent to treat a proceeding in execution as a suit and payment of 
additional Court-fees may be ordered. 149 Ind. Cas. ioo3 = A. I. R. 1934 Pat. 9. 
Where^ a party to suit filed in a Small Cause Court objects to an attachment made in 
execution of the decree taken in the Small Cause Court itself and such objection is 
dismissed^ and the objector files a declaratory suit in a MunsifTs Court, the suit 
must be dismissed and MunsifTs Court cannot treat the suit as a petition under s. 47 
as such an application can be made only in execution proceeding in the Small Cause 
Court. A. I. R. 1934 All. 699. It is doubtful whether s 47 of the Civil Procedure 
Code applies to the original sale and whether a suit to set aside a sale of properties 
not included in the mortgage may be treated as an application under that section. 
40 C. W. N. 428, Conversion into application cannot be allowed when forum is 
different. 35 Ind. Cas. 473* Appellate Court can treat proceedings in execution as 
proceedings in suit and can grant necessary relief. A. I. R. 1926 All. 387 = 48 A. 
^62 = 24 A. L. J. 379=93 Ind. Cas. 376. Where through error in decree application 
for an enquiry into mesne Profits is made by execution petition and where no other 
point is involved, the Court can treat the petition as application in suit. A. I. R. 
1930 Mad. 30=57 M. L. J. 728=30 L. W. 810=53 M. 838= 124 Ind. Cas. 290. 
Failure to convert suit as application is revisable. A. I. R. 1921 Nag. 130=59 Ind. 
Cas. 477. No appeal lies from an order merely allowing the conversion of an exe- 
cution petition into a suit as permitted by s. 47 (2) for the reason that the order 
though passed under s. 47 is not one relating to the execution, discharge or satis- 
faction of the decree. But where the lower Court was invited to exercise the power 
to set aside the order on the footing, held that the respondent could not turn round 
and say that no appeal lay at appellant’s instance to correct the error. 130 Ind. Cas. 
475=60 M. L. J. 471 = A. I. R. (1931) Mad. 270. If proceeding is to be treated as 
suit, objector should pay Court-fee and not decree-holder. A. 1. R. 1934 Pat. 9. 

Sub-section (3).—It is doubtful whether this sub-section is wide enough to cover 
a question between decree-holder and his representative. 146 Ind. Cas. 502 = 37 
C. W. N. 909=A I. R. 1933* Cal. 809. This sub-section is ancillary to sub-section 
(])and is not applicable where the question is between rival representatives of one 
party, the other party having throughout disclaimed any interest. 57 Bom. 641 = 
146 Ind. Cas. 336=35 Bom. L. R. 609= A. I. R. 1933 Bom. 396. Under sub-section 
(3) a statutory obligation is laid on the Court seized of execution proceedings to 
determine the question whether a particular person is or is not the representative 
of a party to the decree. It is also clear that when such a question arises in the 
appellate stage of the proceedings taken under s. 47, that question must be decided 
by the Court of appeal. 150 Ind. Cas. 425* 11 O. W. N. 917 = A. I. R. 1934 Oudh 
337 ; see also 39 C. W. N. 313. Sub-section (3) must be read as ancillary to 
sub-section (1) and only comes into operation where there is a question arising 
between the parties to the suit or their representatives relating to the execution, 
discharge or satisfaction of the decree, and it does not apply to a case in which 
the question is between the rival representatives of one party, the other party 
having throughout disclaimed any interest in the question. A. I. R. 1935 Lah. 384 
*37 P. L. R. 145=157 Ind. Cas. 73- 


Limitation —Application under 5. 47 falls within Art. 181 and not within Art. 
166 although applicant asks for setting aside sale. A. I. R. 1928 Cal. 1865 = 116 
Ind. Cas. 634; 145 Ind. Cas. ii3*A. 1. R. 1933 Lah. 570; 132 Ind. Cas. 493* 
32 P, L. R. 440= A. I. R. 1931 Lah. 586 ; A. I. R. 1927 Cal. 614*54 C. 419*- 103 Ind. 
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Cas. 57 *, A. I. R. 1924 Mad. 431 (F. B .)=47 M. 288=46 M. L. J. 104=19 L. W. 179 
*■34 M. L. T. 37®® 1924 M. W. N. 182= 80 Ind. Cas. 92. An application by a 
judgment-debtor to set aside the attachment and sale of his property, of which 
he is in possession on the ground that it is not so liable under s 60, falls under 
s. 47 of the C. P. Code, and is governed by Art. 181 and not by Art. 165 of the 
Limitation Act ; and the period of limitation runs from the date on which the 
notice of attachment is served on the judgment-debtor. 53 Bom. L. R. 781 = A. I. R. 

1931 Bom. 446= 133 Ind. Cas. 858. Application for setting aside sale on ground of want 
of notices under Order XXI, rules 22 and 66, though falling under s. 47 is governed by 
Limitation Act, 1908, Art. 166. A, I. R. 1931 All. I 45 = (i 930 A. L. J. 119=130 Ind. 
Cas. 708, Art. 166 and not Art. 181 applies to application to set aside sale under Order 
XXI, r. 90. A. I. R. 1922 Mad. 95=1922 M. W. N. 514=16 L. W. 934=74 Ind. Cas. 
4^8 ; see also A. I. R. 1931 Cal. 381 = 54 C. L. J. 991. Section 181 and not Art. 165 
governs application which are filed by parties to the suit as objections to the execu- 
tion proceedings under s. 47. A. I. R. 1929 Oudh 76=4 Luck. 209=115 Ind. Cas. 444. 

Appeal. — Where an order under this section operates as a decree it is appeal- 
able. 137 Ind. Cas. 2q8 = 33 P. L. R. 496= A. I. R. 1932 Lah. 37^=1 R. 1932 
Lah. 315. An appeal lies where an order states that the executive application is 
dismissed, because it is an order under s. 47. A. I. R. 1933 All. 734 ; see also 144 Ind. 
Cas. 255=14 Pat L. T. 271 = A. I. R. 1933 Pat. 248. Generally speaking an order 
under section 47 is a decree and as such is appealable. 37 C. W. N. 671 = A. I. R. 
1933 Cal. 680=60 Cal. 832 ; see also 35 Bom L. R 36o=A. I. R. 1933 Bom. 185- 
144 Ind, Cas. 927 ; 56 C. L. J. 520 = A. I. R. 1933 Cal. 311 ; 34 P- L- R- 851 = A. I. R. 
1933 Lah. 383. The objection to the attachment of the claimant, who is not a party 
to the suit is one under Order 21, rule 58 and is not appealable. 139 Ind. Cas. 785= 

1932 A. L. J. i 25 = A. I. R. 1932 All. 263=A. L. R. 1932 All. 380; see also 
A. I. R. 1934 Mad. 435-=67 M. L. J. 36-57 M. 822 = 40 L. W. 144. An order 
refusing the objection of the judgment-debtor and directing the execution 
to proceed is not appealable. 1933 M. W. N. 460=37 L. W. 749 = A. I. R. 

1933 Mad. Soo= 64M. L. J. 735. Where an order really falls under s. 47 but 
. was misdescribed as falling under Order 21, r. 58 and dealt with by Court under 

a misconception as such, an appeal is competent from such order. 137 Ind. 
Cas. 258=33 P. L. R. 496 = A. I. R. 1932 Lah. 376=1. R. 1932 Lah. 315. Where 
section 47 is applicable a second appeal lay to the High Court. 59 C. 956=36 C. W. 
N. 125 = 55 C. L. J. 85= 139 Ind. Cas. i86 = A. I. R. 1932 Cal. 672 = A. L. R. 1932 
Cal. 1003. An order refusing to accept a security bond given by a surety for the judg- 
ment-debtor pursuant to an order for stay of execution made by the appellate Court, 
is not a deceer and such is not appealable. 136 Ind. Cas. 793 = A. I. R. 1932 Lah. 
120=1 R. 1932 Lah, 278. Order refusing to execute a decree is appealable. 10 Bur. 
L. T. 159=36 Ind. Cas. 10 ; 52 Ind. Cas. 401, Order authorizing temporary alien- 
ation but refusing to sell agricultural land is appealable. A. 1 . R. 1931 Lah. 141 
*32 P. L. R. 60= 131 Ind. Cas. 274. Decision as to the mode of execution is not 
appealable. A. I. R. 1931 All. 129. No appeal lies from an order merely allow- 
ing the conversion of an execution petition into a suit. A. I. R. 1932 Mad. 270= 
60 M. L. J. 47 = 33 L. W. 549= 130 Ind. Cas. 475 No appeal lies, where no objection 
was taken to legality or jurisdiction. A. I. R. 1929 Rang. 161 = 7 Rang. 110=117 Ind. 
Cas. 245. Order refusing to alter valuation in sale proclamation is not appealable. 
A. I. R. 1928 Bom. 245 = 52 B. 444-30 Bom. L. R. 679=111 Ind. Cas. 892. An appeal 
lies from an order that judgment debtor is not entitled to the benefit of Order 21, rule 
40. A. I.R. 1929 Lah. 141 = III Ind. Cas. 707. Order granting or refusing extension of 
time in decree for specific performance is not appealable. A. I. R. 1927 Rang. 311 = 5 
Rang. 615=6 Bur. L. J. 216=105 Ind. Cas. 467 ; see also A. I R. 1929 Cal. 140=112 
Ind. Cas. 124. In order to be appealable an order under s. 47 must be such as to 
come within s. 2(2). A. I. R. 1927 All. 208. 99 Ind. Cas. 208. Interlocutory order that 
defendants are Table to account as legal representatives of judgment-debtor is 
not appealable when amount due is not determined. A. I. R. 1925 All. 588 = 47A. 
543-23 A. L. J. 458=87 Ind. Cas. 322. Where question is one under 
s. 47, appeal lies from order passed under s, 173. B. T. Act, though no provision 
for appeal is made in the Act itself. A. I. R. 1925 Dab 1223=85 Ind. Cas. 750. 
Where objection by judgment-debtor was dismissed by default, no appeal lies* 
A. 1 . R. 1925 Oudh 485-28 O. C. 124=85 Ind. Cas. 393* Decision on question 
of right of applicant to be brought on record as legal representative of 
judgment-debtor is decree. A. I. R. 1925 All. 578=47 A. 365=86 Ind. Cas. 1048* 
An order for re-sale is a decree within s. 47. A. I. R. 1925 Oudh 397— 12 O. L. J. 
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^1-2 O. W. N. 212-28 O. C. 327, No second appeal lies from an order under 

1 1'* ® J- ‘76«9 o Ind. Cas. 228= A. I. R. 1926 Cal. 400. No 

®'*y'“8 execution. A. 1. R. 1926 Cal. 830=94 Ind. Cas. 352. 
.Ki» a * t* J*"? appealable, only such as come under s. 47 are appeal- 

“rSi Mad. 834=51 M. L J. 135=23 L. W. 76s-(i926) M. W. N. 566 

M under Order 21, rule 71 is appealable. A. I. R. 

9 7 Nag. 112 — 23 N. _L. R. 14=100 Ind. Cas. 691. Order rejecting application for 
aeiivery of possession is appealable under s. 47. A. I. R. 1925 Mad. 1198=51 M. L. 
J. io6=(i92e) M. W. N. 599=1925 M. W. N. 577 = 90 Ind. Cas. 952 Orders in 
pursuance of the scheme are not appealable A. I. R. 1930 Mad. 918=32 L. W. 605 
= 54 M. 315 = 60 M L. J. 514= 128 Ind. Cas. 515. Order refusing execution is appeal- 
able. A. I. R. 1930 Oudh 268 = 70. W. N. 523=127 Ind. Cas. 865. No appeal- 
lies from an order of Court declaring security satisfactory to Court after elaborate 
c^iry. A. I. R. 1931 Mad 38=59 M. L. J. 892 = 32 L. W. 742 = (i93o) M, W. N. 

^4M. 237—129 Ind. Cas. 462. No appeal also lies from an order 
refusing execution of a decree on the ground that it has been attached. 154 Ind. 
Cas. 678—1935 O. W. N. 33I=»A. 1. R. 1935 Oudh 272. Questions relating to the 
execution of the decree are generally questions arising between the decree'holder 
and judgment-debtor and any dispute between co-judgment-debtors alone with 
which the decree-holder is not concerned is Prima facie not a matter, which 
relying to the execution of the decree, and therefore no appeal lies from orders on 
such questions. A I. R. 1935 Mad. 7i4=i935 M. VV. N. 593=156 Ind. Cas. 
141* An order passed under Order XXI^ rule 95. application by a decree- 

holder auction purcheser is an appealable order. 38 P. L. R. 621. An order 
directing the arrest of the judgment-debtor on failure of giving the security is 
also appealable. A. I. R. 1936 Rang. 367=164 Ind Cas. 459. An appeal 
lies ^ against an order disallowing the judgment-debtor’s plea that the execution of 
the judgment-debtor is time-barred. 164 Ind. Cas. 670=1936 M. W. N. 515=44 

L. W. 486= A. I. R. 1936 Mad. 801 = 71 M. L. J. 38B. An order in the nature of 
an interlocutory order does not come within the provison of s. 47. 164 Ind. Cas. 424 = 
1936 O. W. N. 644= A. I, R. 1936 Oudh 369 An order refusing an application by 
the judgment-debtor to raise the attachment effected in execution is appealable 
as a decree. 165 Ind. Cas. 59= 1936 M. W. N. 1037 = 44 L. W. 46o=A.I.R. 1936 Mad. 
812. An order made under the inherent powers of the Court is not per se appeal- 
able. But if that order is in fact an order passed on application made by one of 
thc^ praties as against another party, and relating to the execution, discharge or 
satislaction of the decree, it falls under s. 47 and is therefore appealable. A. I. R. 
1936 Mad. 636=1936 M, W. N. 5<*3=43 L. VV. 773. Where the question related 
only to a dispute between rival decree-holders in which the judgment-debtors were 
not interested, and the question was not one which arose under s. 47, C. P. Code, 
the decision was not appealable. A. I. R. 1936 Mad. 136 = 70 M. L. J. 33=1936 

M. W. N. 44=43 L. \V. 31 = 59 M. 399=160 Ind. Cas. 573. When the impleading 
of a party in a suit was in one capacity and question arc raised in execution 
proceedings in another capacity, they are not matters falling under s. 47 and should 
be decided in a regular suit or no appeal lies against an order in execution. A. I. R. 
1936 Mad. 733. 


Order staying execution of a decree till decision of the apreal is appealable as 
a decree. A. I. R. 1930 Lab. 187= 1 1 Lah,^ 402-31 P. L. R. 617= 124 Ind. Cas. 249. 
Where decree-hoH.cr is the purchaser, order under Order 21, rule 90 is open to second 
appeal. A. I. R. 1930 Nag. 191 = 124 Ind. Cas. 250. An order directing Receiver's 
remuneration to be paid by one party is not appealable. A. 1. R. 1930 Lah. 352. 
Order under Order XX, rule (2) is appealable. A. I. R. 1929 Rang, 191 = 119 Ind. Cas, 
75*- No appeal lies against order under Order XXI, rule 99 passed on an applica- 
tion by decree-holder auction purchaser for reversing resistance to possession. A. I, 
R. 1930 Lab. 363 = 120 Ind. Cas. 593- Order of arrest is not appealable. A. I. R. 1929 
Mad. 718=30 L. W. 230=1929 M. W. N. 74=119 Ind, Cas. 43. An ex par^e order 
granting leave to apply for execution is not a decree nor has the force of a decree. 
A. I. R. 1929 All. 393= (1929; A. L. J. 553=115 Ind. Cas. 865. Appeal lies from 
order of Court refusing to decide execuiability of decree. A. I. R. 1928 Rang. 40-5 
Rang. 775 — 6 Bur. L. J. 225 = 106 Ind. Cas. 857. No second appeal lies against 
order setting aside or refusing to set aside sale, although matter is one between 
decree-holder, auction purchaser and judgment-debtor. A. I. R. 1927 Cal. 657=45 
C. L. J. 557“ *04 Ind. Cas. 188. Appeal lies against order determining whether 
parly app-ying for execution is or is not the representative of the decree'holder. 24 
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L W. 660098 Ind. Cas. 783. Order in execution determining rights between parties 
is only appealable. A. I. R. 1928 All. 268=48 A. 260=92 Ind. Cas. 644. Order in 
execution to be appealable must fall within definition of decree. A. I. R. 1926 All. 
401. Order in execution determining rights between parlies is only appealable. A. 
I. R. 1928 All. 268=48A. 26^. Order made by Court exercising power given by 
provision in the scheme of management of trust is not appealable. A. I. R. 1926 
Mad. 130=22 L. W. 796=92 Ind. Cas. 5^8. Order that mortgaged properties be sold 
in particular order is final on question relating to execution. A. I. R. 1925 Pat. 484 
=6 P. L. T. 393= T925 Pat. 164. No second appeal lies from suit of Small Cause 
nature. A. 1. R. 1925 Mad. 742 = 48 M. L. J. 499=90 Ind. Cas. 794. Order under 
section 47 is decree only if question relating to rights and liabilities of parties sought 
to be determined is decided and not when order on incidental question of procedure 
is passed. A. I. R. 1924 Pat. 683 = 2 Pat. L. R. 222 = 84 Ind. Cas. 576. Appeal lies 
against order of arrest where the judgment-debtor is arrested on ground that arrest is 
invalid. A. I. R. 1924 Mad. 900=47 M. L. J. 678 = (i924) M. W. N. 781 = 35 M. L. T. 
102 = 84 Ind. Cas. 513. Order on objection to sale proclamation on ground of mis- 
description of the boundaries, is within s. 47 and appealable. A. 1. R. 1925 Cal. 318 
*29 C. W. N. 556=80 Ind. Cas. 861. Order staying proceeding is not decree. A. 
I. R. 1924 All. 794»=8 o Ind Cas. ^9. Order refusing arrest is not appealable. A. 1. 
R. 1922 Lah. 259=4 Lah. L. J. 266=79 Ind. Cas. 551. Order refusing postponement 
or alteration in sale pioclamation is not appealable. A, I. R. 1924 Mad. 234=46 M. 

L. J 71 = 18 L. W. 615*75 Ind. Cas. goi. Uiiection to sell properties in particular 
order is not appealable. A. I. R. 1924 Mad. 527 = 46 M. L. J. 122 = 33 L. T. 275 = 
78 Ind. Cas. 829. 

There is no provision of appeal in the Code on an order passed under Order 21, 
rule 97. But if an order is passed under that rule in a dispute between the auction 
purchaser who is the decree-holder himself and a person who was a party to the suit, 
such an order falls under the provisions of s. 47 and is therefore appealable. A. 
I. R. 1934 Cal. 541-38 C. W. N. 497 -*50 Ind. Cas. 313. An objection that a sum 
paid in part satisfaction of a rent decree is not given credit falls within s. 47 and so 
can leeitimately form subject-matter of appeal. A. 1. R. 1934 Cal. 761. The procee* 
dings for enforcement of an award under s. 47, C. P. Code and an appeal is com- 
petent for an order rejecting such application. The fact that an objection was 
raised that the award was given without jurisdiction does not preclude the applicabi- 
lity of s. 47. A. I. R. 1934 Lab. 49—35 P. L. R. 635=151 Ind. Cas. 881. Section 145, 
Civil Procedure Code itself provides that any person who has become liable as 
surety and against whom a decree may be executed shall be deemed for the purpose 
of appeal to be a party within the meaning of s. 47. It follows that the surety has 
a right of appeal against an order directing execution against him. 152 Ind. Cas. 693 
= 35 P. L. R. 466= A. I. R. 1934 Lah. 538. An order passed under Order 21, r. 16 
allowing a transferee of a decree his right to execute the decree though not appeal- 
able is appealable as a decree within s. 47 in as much as the transferee is a representa- 
tive of the decree-holder within the meaning of that section and the order allowing 
his right to execute is one which decides therefor a quesiion relating to the execu- 
tion of the decree as between transferee and the judgment-debior. A. J. R. 1934 
Lab. 328. 

Where a decree is assigned and the assignee assigns it to another but the second 
assignee’s application for permission to execute the decree and to recognize the 
assignment is offered by the first assignee and the application is dismissed, an 
appeal is competent from the order of dismissal as s. 47 applies. A. I. R. 1934 Mad. 
181. Where in consequence of a decree k mohant from office, an order 

is made inj^a miscellaneous application for appointing a committee which was to 
appoint a new mohant^ the order is not appeasable as it is neither a decree nor an 
order under s. 47, Civil Procedure Code, for an order made appealable under Order 
43, rule I. A. I. R 1934 Pesh. 43. Where the judgment-debtor himself applies to 
have an execution sale set aside a second appeal does lie from the appellate order 
dismissing an appeal from the lower Cojn’s order dismissing the application as 
in such a case provision of s. 47, C. P. Code apply. A. I. R. 1935 Mad. 438—1935 

M, W. N. 403 = 42 L. W. 39 = 156 Ind. Cas. 699* A dispute between the decrce-^ 
holder, who is also the auction purchaser and the judgment-debtor relating to the 
delivery of possession of propeiy purchased by the decree-holder auction purchaser 
is a dispute relating to the execution or satisfaction of the decree, and arises between 
the parties to the suit or their legal representative. A. 1. R. 1935 Lah. 144— 37 R- 
UR. 116=153 Ind* Cas. 85, Though no appeal lies against an order passed 
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wholly and singly under s. 73 % an order which decides a mailer covered by s. 47 (1) 
may although it be passed ostensibly under s. 73 be the subject of appeal. A. 1. R. 
1935 Lah. 302a* 16 Lah. 909^ 156 Ind. Cas 845. 

An appeal by judgment-debtor from an order upholding the assignment from 
the decree-holder is not maintainable. A. 1. R. 193$ Lah. 6o9:«37 P. L. R. 305 a 
iSSlnd. Cas. 974. It is not every order in execution which is a decree ; it is only 
such orders as conclusively determine a question between the parties to the suit 
relating to the execution of the decree. So no appeal lies from an order by which 
the executing Court granted cxieniion of time for payment of money. A. I. R. 1935 
Rang. 500. 

Section 47 applies to execution proceedings of rent decree also and as such an 
appeal lies from an order passed on question relating to execution, in satisfaction of 
such a decree between the parties. A. I. R. 193; Pat. 227= 16 Pat, L. T. 443*156 
Ind. Cas. 881. Long after mortgage decree had been obtained, the mortgagor 
died and his sons were brought on the record as his legal representatives. They 
raised objections in execution that the mortgaged house was their personal property 
and was not liable to sale in execution of the mortgage decree : //eld that s. 47 
had no application as that section deals wi»h the cases of execution, discharge or 
satisfaction of the decree and takes for granted that a valid decree subsiis. A. I. 
R, 1935 Lah. 549=37 P* L- 123 = A. L. R. 1935 Lah. 103. In considering whether 
an application is under s. 47 or not, a Court must examine the substance of the 
application to 6nd out its true nature and should not be guided solely by the heading 
given to it by the applicant. Where money decree was fully satisfied before exe- 
cutii g Court, and an application under s. 1 5 C. P. Code was made to inquire how 
much money was due by the judgmen-tdebtor : Held^ reading the application as a 
whole there could not be any manner of doubt that it related to matier touching the 
discharge or satisfaction of the decree and was therefore in reality and substance an 
application under s. 47 of the Code and therefore the order was appealable. A, I. 
R, 1936 Lab. 725=161 Ind. Cas, 21. But an order is not appelable when it is made 
under s. i5i,C. P. Code. 40 C. W. N. 89 ; see also A. I. R. 1936 Sind 166. In 
proceedings under Order 34, rule 5, the auction purchaser is not a necessary party. 
The decision of an executing Court on an application under Order 34, rule 5 falls 
within the purview of s. 47i C. P. Code as is appealable. A. I. R. 1936 Lah. 562-38 
P. L. R. 259=164 Ind. Cas. 53. An order setting aside a sale on the ground that 
the executing Court had no jurisdiction to sell the property without attachment, in 
the first instance, falls under s 47 and a second appeal is competent against such 
an order. A. I. R. 1936 Lah. 573= *64 Ind, Cas. 140. Where an order is one under 
s. 73, C. P. Code and not under s. 47 of the Code, no appeal lies. A. I. R. 1936 Lah. 
181 = 162 Ind. Cas. 309. An order under Order 21, rule 66, which overruled the 
objection of the judgment-debtor that only a part of the property was saleable is 
an order under s. 47 and as such an appeal lies against such an order. 1936 A. M. 
L. J. 13. During the sale in execution of a mortgage decree the judgment-debtor 
died. As the sale proceeds were insufficient his legal representative was brought on 
record, and decree under Order 34, rule 6 was obtained against the .assets in his hands. 
He made no objection that the property sold was his personal properly. The 
exerution Court disallowed the objection, and directed him to bring a regular suit. 
In a suit for declaration that the person belonged to the local representative ; 
//e/d the objection of the local representative could not be treated as under 
Order 21, rule 58, but one under s. 47. Therefore the order of dismissal of objection 
was appealable and a separate suit did not lie from the order dismising objection. 
A. I. R. 1937 All. 97. 


Limit or timb for exbcution. 

48* [S. 230, 3rd and 4th paras*] ( 1 ) Where an application to 
^ j • . • execute a decree not being a decree granting 

Execution barred in ceitain injuclion has been made, no order for the 

■ execution of the same decree shall be made 

upon any fresh application presented after the expiration of twelve years 
from— 


(a) the dale of the decree sought to be executed, or 

(b) where the decree or any subsequent order directs any payment 
of money or the delivery of any properly to be made at a certain date or at 
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recurring periodSi the date of the default in making the payment or delivery 
in respect of which the applicant seeks to execute the decree. 

(2) Nothing in this section shall be deemed — 

{a ) to preclude the Court from ordering the execution of a decree upon 
an application presented after the expiration of the said term of twelve years, 
where the judgment-debtor has, by fraud or force, prevented the execution of 
the decree at some time within twelve years immediately before the date of 
the application ; or 

to limit or otherwise affect the operation of Artical 180 of the 
second Schedule to the Indian Limitation Act, 1877.*f 

Soope. — This section prescribes a period after the lapse of which an application 
for the execution of a decree though not barred by limitation, shall not be granted. 9 
P. R. 1891 ; 109 P. R. 1889. This section contains an unqualified prohibition subject 
to exceptions contained in the cl .(2)thereof against execution of certain kinds of decree 
more than 12 years old and is not controlled by s. (i) of the Limitation Act. The 
period mentioned in s. 48 C. P. Code is not a period of limitation in the strict sense; 
and consequently s. 15(1) of the Limitation Act is not applicable to it. 7 Lah. 49= A. 
I. R. 1931 Oudh 35ia>i32 Ind. Cas. 257—14 O. L. J. 459=^8 O. W. N. 642 ; see also 
131 Ind. Cas. 345 ; A. I. R. 1928 Mad. 1154— 113 Ind. Cas. 260 ; A. 1. R. 1922 Mad. 
268=16 L. W. 68— (1922) M. W. N. 424 = 3t M. L. T. 140=43 M. L J. 168—45 M. 
785 = 70 Ind. Cas. 3^. Section 7 of the Limitation Act does not exempt a minor 
decree-holder from the operation of s. 230 which is enacted absolutely for the benefit 
of the judgment-debtor that he might not be harassed for ever and for every execu- 
tion proceedings. t28 P. R. 1894 ; A. I. R. 1928 Mad. 1154=113 Ind. Cas. 260. The 
term "appl .ration to execute a decree** in the paragraph means any application for the 
purpose. And it should not be restricted to the last application immediately preced- 
ing an application made after 12 years from the date of the decree sought to be 
enforced, on which the sum decreed became payable. 15 A. 198= A. W. N. 1893, 93. 
As the Code by s. 48 prohibits the Court from making any order upon an appli- 
cation presented after expiration of 12 years, the statutory obligation of the Court 
cannot be got rid of on account of any private contract to the contrary. It will be 
.he duly of the Court to ignore the private agieement and to give effect to the 
statute. The agreement may give rise to a separate suit, but cannot estop the 
judgment-debtor from objecting to the further execution of tl e decree. 54 A. 573 
(59o)=i932 A. L. J. 365=138 Ind. Cas. 583(2)=*3 L. R. 199 (Rev.) =A. I. R. 1932 
All. 273 = A. L. R. 1932 A. 272 (F. B.). Section 48 does not prescribe a period of 
limitation in the strict sense, it imports limitation on the right of decree-holder to 
apply for execution after the expiry of 12 years from the date of the decree and 
in that sense 12 years period in effect lays down the period of limitation applicable 
to an applica'ion for execution of the decree within the meaning of s. 78 (2) of 
the Provincial Insolvency Act. 8 O. W. N 1186. An application for execution 
of a decree stayed by an injunction or order of the Court filed after 12 years 
from the date of the decree cannot be saved from the bar under s. 48, C. P. 
Code by excluding under s. 15 (i) of the Limit rtion Act the time during 
which execution was stayed. 8 O. W. N. 642= A. I. R. (193*) Oudh 35[»i4 O. L. J. 
459=132 Ind. Cas. 257. Seciion 48 is not controlled by s. 15, Limitation Act, and 
ihe only exception to sub-section (i), is that contained in sub-section (2). A. I. R. 1929 
Pat. 597 = 120 Ind. Cas 315. Section 48 has retrospective effezt. It governs an 
application for execution of a mortgage decree passed before the new Code came into 
force. A. I. R. 1925 Bom. 326=27 Bom. L. R. 461 = 87 Ind. Cas. 769. The period 
of limitation prescribed by s. 48 is a part of the substantive law of limitation, as will 
appear from the wording of Arts 181 and 182, Limitation Act. It has nothing to do 
with the manner of executing the decree. A. I. R 1932 Sind 116=26 S. L. R. 91* 
A. L. R. 1932 Sind 82. A preliminary as well as final decree should be taken as 
single and indivisible decree. Date of decree means date o( final decree. 33 Ind. 
Cas. 180. Application for execution of mortgage decree made more than 12 years 
barred under s. 48 though the decree was passed under the old Code. 20 C. W. 
N. 952 = 2 Pat. L. W. 370=1 Pat. L. J. 314=34 Ind. Cas. 27. Where an execution 
application is filed within limitation but arrested without fault of decree-holder and 

* See row the Indian Limiiation Act, 1908 (IX of 1908), Sch. I, Art. 183. 
t XV of 1877. 

C. P. Code— 17 
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application to continue the execution is made beyond limitation the latter application 
is merely ancillary to first and is not barred. A. J. R. 1926 All. 331024 A. L. J. 
437— 94 Ind. Cas. 613. An order under s. 48 must be passed by the Court which 
made the decree and acting as that Court. An adjustment sanctioned by executing 
Court to pay decree by instalments will not alter original decree nor will the limita* 
lion get a fresh starting point. A. I. R. 1923 Lab. 678. ‘‘Period of limitation*’ in 
strict sense means such a period that a proceeding to which it is sought to be applied 
will be in time, if filed within the period, and beyond time, if filed after it. In loose 
sense it means a secondary period which applies as a further check to an application 
or suit which is found not wanting when the primary or strict period of limitation is 
applied. Section 48, C. P. Code. 1908, for example prescribed a period of limitation in 
the loose sense. A. I. R. 1922 Mad. 268=16 L. W. 68 = (i922) M. W. N. 424 = 31 M. 
L. T. 140S4; M. 785 = 43 M. L. J. 168=70 Ind. Cas. 396. A decree-holder has the 
undoubted right to waive a default where the decree directing payment of money by 
instalments contains a clause giving an option to the decree-holder to execute for the 
whole balance of the decretal amount on the happening of any default and if there is 
a default s. 48 is a bar to the execution of the decree only in respect of instalments 
payable more than 12 years before the date of the application is no bar to the 
execution in respect of instalments payable within 12 years of the date of 
application A. 1 . R. 1932 Lah. 564=138 Ind. Cas. 255 = 1. R. 1932 Lah. 436. 
The 12 years* period prescribed by s. 48 ought to be taken to run from the date 
of (he original decree and not from the date of any subsequent amendment. 
Paragraph (3), Schedule 3, controls s. 48. But where property sought to be sold 
was included amongst the properties in the previous execution application, the 
decree-holder cannot be said to have been tempirinly deprived of his present 
remedy. A. I. R. 1934 Oudh 465=11 O. W. N. iiot-==i5i Ind. Cac. 541. 
Section 29, Limitation Act, does not include the Code of Civil Procedure in its 
scope. Ss. 19 and 20, Limitation Act, do not apply to s. 48, Civil Procedure 
Code, and the reason is that so to apply then would be to render the provisions 
of s. 48, Civil Procedure Code largely nugatory. Ibid An a; plication praying for 
time to file a fresh list of properties is not an application for execution. 60 L. L. J. 
123. As regards waste amounts to continuance of the application fcr execution, 
vide 148 Ind. Cas. 1017 = 1934 A. L. J. 202 = A. I. R. 1934 All. 481 (F. B.). If an 
application for execution by issue of precept is filed within 12 years of decree, 
precept can be issued even after the expiry of 12 years provided the application 
is pending and the precept has not been issued previously. 152 Ind Cas. 685=35 

P. L. R. 548=A I R. 1934. Lah. 610. Where a decree contains several items of 

payments to be made and they are to be paid on different dates limitation of 12 
years for each item runs from the date when it is to be paid. Ibia. The execution 
Court is competent to decide whether the application is barred under s 48, 
C. P. Code. 61 C. 234=38 C. W. N. 348=151 Ind. Cas. 253 = A. I. R. 1934 

Cal. 282=59 C. L. J. 35. By section 48 Court is prohibited from passing 

orders on an execution petition filed after the time limit prescribed by the 
section, but that section does not prohibit orders being passed on applications, 
like applications to issue notice to a judgment-debtor. 1936 M. W. N. 1366 = 
44 L. W. 805 = 71 M. L. J. 808. A decree which provides that the whole 
decree shall become payable in the event of a default in the payment of any 
instalment is not a decree for money pavable on a certain date within the 
meaning of the first part of s. 48. A. I. R. 1936 Lah. 1 59= 162 Ind. Cas. 673. Section 
48 is applicable only to fresh applications and not to revival applications. A. I. R. 
1937 Pat. 43. An application for execution for revival of previous execution, by 
re-sale of some property, is governed for limitation by Art 181, Limitation Act and 
not by s 48, C. P. Code. A. I. R. 1937 Pat. 42. 

Section whether retrospective. — SeeJon 48 is retrospective in effect in 
regard to decree passed prior to the coming into force of the new Code. A. I .R. 
1921 Bom. 40 = 45 B. 365 = 59 Ind. Cas. 790 ; see also A. I. R. 1926 All, 93=48 A. 
121023 A. L. J. 277090 Ind. Cas. 974. 

Sub-section (1) Clause (a). — The period of twelve years prescribed by this 
section ought to be taken to run from the date of the original decree. The period 
so fixed is final and cannot be extended by an amendment of the decree. 151 Ind. 
Cas. 541 =11 O. W. N. 1 103 = A. I. R. 1934 Oudh 465 Upon a decree the amount with 
interest was payable within 12 years and in default the mortgaged property was to 
be sold after J 2 years but an option was given to the decree-holder to recover the 
entire amount by sale of the property before the expiry of the 12 years in case 
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interest for 2 years remained unpaid, interest for 2 years being in default, the decree- 
holder exercised his option by applying to execute the decree, but did not pursue 
the application. He applied again more than three years afterwards but the 
application was dismissed. More than 12 years after the date of the decree he 
again applied to execute the decree : Held that the application was barred under 
s. 48 (i). 33 Bom. L. R. 459" A.. I. R. (193O B. 263*132 Ind. Cas. 437. The date 
of the decree is the date when the decree becomes executable. Till then time will 
not begin to run A. 1. R. 1924 All. 26=46 A. 73"2i A. L. J. 861 = 79 Ind. Cas. 
605. In case of amendment of decree the date of amendment is the date of decree 
within s. 48. 60 Ind. Cas. 318. An order postponing execution of a decree or 
ordering payment by instalments is an order amending the decree and an application 
for execution made within 12 years of the order is not barred. 34 Ind. Cas. 393. 
Where a mortgage decree is passed for sale of properties and for recovery of balance 
from mortgagoi*s person the limitation for execution of latter part of decree runs 
from date of decree. A. I. R. 1925 Mad. 331 = 82 Ind. Cas. 827. Where appeal is 
filed a^.ainst same defendants limitation for execuiian against others will run only 
from date of original decree. A. I. R. 1933 Bom. 400=25 Bono. L. R. 371 = 73 Ind. 
Cas 310. Where an appeal is filed from a non-applicable decree and is hence dis- 
missed the time will begin to run from the trial Court's decree. A. 1 R 1926 All. 440 
=48 A. 377 = 24 A. L J. 465 = 94 Ind. Cas. 961 ; see also A. I. R. 1926 Cal. 664=30 
C. W. N. 306 = 95 Ind. Cas. 257. W1 ere an appeal is dismissed for default, only 
decree of original Court is executable and limitation runs from date cf original 
decree. 5 O. L. J. 252 =47 Ind. Cas. 125. Fresh start for limitation from anew 
personal deerre in mortgage suit is given if no objection is taken. Application for 
execution is within lime if made within 12 years from the dale of the new decree. 57 
Ind. Cas. 507. Decree in suit for foreclosure incapable of execution owing to absence 
of formal order for delivery of possession. The twelve years* period runs from the 
date of the formal order for delivery of possession. 5 t Ind. Cas. 92i. Limitation 
for execution in a personal mortgage decree runs from the date of such decree. 31 
C. L. J. 167 = 66 Ind, Cas. 758. Where through mistake of Court decree was dated 
wrongly and application for execution was barred from correct date, but within lime 
from mistaken date, held that the execution was within time in as much as the act 
of Court should prejudice no man. 141 Ind. Cas. 114=56 C. L. }. i85 = A. I. U. 
1033 Cal. 239. 

Clause (b) of Sub-section ( 1 ) — The wording of s. 48 (i) (b) is quite general 
and contains nothing to indicate that the subsequent order must be passed by the 
Court that passed the decree acting as such. The subsequent order must be passed 
by a competent Court and an order under Order 21, rule 2, certifying an adjustment 
made by the Court executing the decree is a subsequent order within the meaning 
of the clause. 27 N. L. R. 150 = A. I. R. (1931) Nag. 50=132 Ind. Cas. 456. Where 
the Court passes a decree for maintenance but leave the amount of maintenance 
to be determined in execution of decree is not an executable decree for the purpose 
of s. 48 of the C. P. Code until the amount of maintenance is determined by the 
Court, 33 Bom. L. R. io82 = A. I R. 1931 Bom. 492. "Any subsequent order” mean 
any order made by a competent Court. An order made by a Court executing a 
decree allowing a judgment-debtor time to pay up the balance of the decretal money 
by instalments is a subsequent order within the meaning of s. 48, and gives a fresh 
period to the decree holder to execute his decree A. 1. R. 1925 Bom. 503=27 Bom. 
L. R. 961 =49 B. 695 = 88 Ind. Cas. 949. A subsequent compromise order made in 
execution proceedings is not a “subsequent order”. 14 Pat. 816=156 Ind. Cas. 297 = 
]6 Pat. L. T Sc6= A. 1. R. 1935 Pat. 380. So also an order passed by an executing 
Court regarding the realization of a decretal sum by means of instalments does not 
amount to a subsequent order. 162 Ind. Cas. 715=1936 O. W. N. 517 = A. I. R. 193O 
Oudh 266. Where on a compromise an order is passed to pay the decretal amount 
by instalments s. 48(b) applies and limitation is extended. A I. R. 1923 Lab. 381 = 73 
Ind. Ca«. 671. Where the decree directs that meine profits should be ascertained in 
execution limitation runs from the date of decree and not from the date when mesne 
are asceitained. A. I. R. 1927 Mad. 842= 53 M. L, J. 440. Where a decree 
directs recovery of money from A on failure to recover from B the execution against A 
is barred after 12 years fiom date of decree. Per Wallace /. in 91 Ind. Cas. 597. Per 
Wallace /. in Ibid : — The decree-holder’s remedy against A accrues not from date 
of decree but on date of B’s failure to satisfy decree. To render s. 48 (1) (b) applicable 
there must be an order of Court directing the payment of money on a certain date. 
72 Ind. Cas. 477. Subsequent order directing payment in s. 48 is one by trial Court 
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and not by executing Court. A. 1 . R. 1921 Pat. 340=^2 P. L. T. 80^58 Ind. Cas. 393. 
Where the Court passes a decree for maintenance to be determined in execution 
the decree is not executable for the purpose of s. 48 of the Civil Procedure Code until 
the amount of maintenance is determined by the Court. 33 Bom. L. R. 1082 a A. T. R. 
1931. Boro. 492, following 36 » 3 . 368 ; 40 M. 9S9 (F.B.) ; 40 A. 21T ; 13 A. 53 (P. C.). 
Section 48 contains the substantive provision of the Code whereas Order 28, rule 1 1 
am be altered by High Courts and other similar provisions can be also added 
in the rules. Further more, Order 20, rule 11, applies only to decrees for payment 
of money, whereas s. 48(i)(b) covers decrees for the delivery of property also. 
S. 48 is accordingly of a wider scope, and there is no reason to confine it to particular 
order passed under Order 20, rule it. 54 A. 573® *932 A. L. J. 365=138 Ind. Cas. 
583- A. I. R. 1932 All. 272 (F. B.). Subsequent order must be order in suit in 
which decree is made and must direct payment by debtor. 141 Ind. Cas. 760=60 I. 
A. 43=12 Pat. 195 = 14 Pat. L. T. 167 = 37 L. W. 335**933 A. L. J. 359*37 C. W. 
N. 548 = 35 Bom. L. R. 526=141 Ind. Cas. 760=1935 M. W. N. 112=10 O. W. N. 
226=57 C. L. J. 276= A. I. R. J933 P. C. 52 = 64 M. L. J. 599 (P, C.). 

Fresh applioation. — Where an execution application is pending for a long 
time due to no fault of decree-holder, another application is filed to supplement 
list of properties to be attached 12 years after date of decree, the second application 
is in substance a fresh application for execution and is barred by time. A. 1 . 
R. 1928 Lah. 808=120 Ind. Cas. 622 ; see also 120 Ind. Cas. 369= A. 1 . R. 1929 
Mad. 745 = (1929) M. W. N. 633 = 120 Ind. Cas 369. Where decree was passed 
for arrears of rent in 1896, and execution application was filed in 1908, to 
attach and sell paint and the sale was subsequently set aside and a subsequent 
application for execution was filed in 1915 to convert the decree into a money 
decree and in 1917 to attach the personal property of the judgment-debtor 
and in 1918 also against the personal property of the purchaser of patni and 
where the last application to attach paini was made in 1922 : Held^ that the 
last application was time- barred as it could not be deemed to be a continua- 
tion of the 1908 application it being very different in character. A. 1 . R. 1929 
P. C. 209=33 C. W. N. 977=57 M. L. J. 184=30 L. W. 407 = 31 Bom. L. R. 1383 
= 50 C. L. J. 345=10 P. L. T. 807 = 118 Ind. Cas. 268. Where subsequent to the 
appointment of a Receiver for the execution of a decree, execution aplications are 
made they are valid for purposes of saving limitation. A. I. R 1929 Bom. 279= 
31 Bom. L. R. 320= 1 18 Ind. Cas. 694. Section 48 applies to a fresh application for 
execution after the expiration of 12 years from the date of the decree and does not 
apply where previous application for execution treated as rightly amended while it 
was pending though the amendment ordered after the expiry of the 12 years Appli- 
cation for amendment though made after 1 2 years from date of decree is not 
as such ultra vires. But if amendment cannot be allowed and application for 
amendment was in substance a fresh application for the execution of the decree then 
it will be clearly barred under s. 48. Whether amendment can or cannot be 
allowed depends upon the circumstances of each case and is discretionary with Court. 
While exercising (his discretion the Court should not allow the statutory provision 
of s. 48 to be evaded. A. I. R. 1928 Mad. 1154=113 Ind. Cas. 260. Where application 
for execution was made within three years of the previous execution proceedings for 
rateable distribution but after 12 years from the decree, wherein heir of the judgment- 
debtor asked to be brought on record and amount due asked to be realized by 
attachment and sale of judgment-debtor’s movables. Such proceedings should be trea- 
ted as application in continuation of the previous execution cases and prayer to bring 
the heir on the record and issuing notice to him would not make it a new applica- 
tion but the application, in so far as it sought to attach the movables, was a new 
applicatioD for execution within the provisions of s. 48 and was clearly barred by 
time. A.I.R. 1928 Cal. 241. Where a decree*holder seeks to attach fresh properties not 
mentioned in any previous application it is a fresh application within the meaning nf 
the section. I93i-A L.J. 894. An application which seeks to attach fresh properties not 
included in the pending application is a fresh application within the meaning of the 
section. A. I. R. (1931) All. 134=129 Ind. Cas. 716=53 A. 419. An application by a 
decree-holder to continue execution proceedings against the legal representatives of 
a deceased judgment-debtor is not a fresh application within the meaning of this 
section. 33 Bom. L. R. 858=A. I. R. 1931 Bom. 425. Where the execution of a 
decree is ordered, but owing to some interruption not attributable to the decree - 
holder himself the order for execution can not be carried out, and subsequently 
QE the removal of the interruption the decree-holder applies to carry out the previous 
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order for execution, such an application is not a fresh application for execution but 
merely one to receive or to continue the previous execution proceedings. 33 Bom. 
L. F. lo82a»A. I. R. (1931) B. 492. Where the relief asked for is different and is 
directed against property not touched by the first application, an application for 
execution cannot be treated as a continuation of a prior application. 20 C. W. N. 
g$2""2 Pat. L. W, 370=® I L. J. 214^34 Ind. Cas. 27. Where an instalment 
decree has ceased to be so on default the Court cannot restore decree to original 
status. A. I. R. 1925 Boro. 326827 Bom. L. R. 461 = 87 Ind. Cas. 769. An applica- 
tion to summon a necessary witness is a step-in-aid of execution and will start a 
ffesh period of limitation when execution has not become time barred just as an 
application for execution would save limitation. A. I. R. 1924 Oudh 177=74 Ind 
Cas. 816. Where a complete execution application is filed within 12 years and 
application for execution against other properties is filed beyond 12 years it cannot 
be allowed as one for amendment of the first. A. 1 . R 1927 Mad. 347=52 M. L. J. 
137== 3S M. L. T. 42^100 Ind. Cas. 20. Application for execution is different from 
application for the transfer of decree. Therefore, the former can in no sense be 
treated as one in continuation of the latter application. A. I. R. 1926 All. 600=95 
Ind. Cas. 26. Where a combined order for relief against property and person of 
the mortgagor is passed time runs from the date of decree in absence of fresh 
order in execution. If an oider is passed that, for the balance, other properties of 
the mortgagors should be proceeded against an application filed within 
12 years of that order would be in time. A. I. R. 1926 Mad. 954= 52 M. L J. 
256=50 M. 5 = 23 L. W. 26= (1926) M. W. N. 140=92 Ind. Cas. 846. Where the 
character of the second application is different from that of the former the second 
application will be deemed to be a fresh application within the meaning of s. 48. 
A. I. R. 1936 Pesh. 209. Where after attachment a person raises the objection that 
he is not a partner of the judgment but where the Court holds that he is so, a request 
by the decree-holder for re-attachment of the property after such binding by the 
Court is not a fresh application for execution. 161 Ind. Cas. 960 = A. J. K. 1936 
Lah. 843. 

Minority. —The fact of minority is wholly irrelevant to the decision of a question 
under s. 48. A. I. R. J929 Mad. 394 ='(1929) M. W. N, 158=30 L. W. 361 = 1119 Ind. 
Cas. 39. 

Clause (a) of sub-section ( 2 ) —The expression “fraud*' in this section should 
be construed in a broad sense, and a deliberate evasion of the process of the Court 
with inUntion to defeat the execution of the decree would amount to ''fraud." If the 
judgment-debtor, by fraud or force, at some time prevented the execution it is not 
necessary for the decree-holder to show that the judgment-debtor, guilty of fraud, 
had means to pay the decretal amount or that the decree-holder exercised continuous 
diligence and would have realised the fruits of his decree but for such fraud or force. 
(191 1), 2 M. W. N. 434 ; A. 1 . R. 1935 Pat. 380=16 Pat. L. T. 506=14 Pat. 816=156 
Ind. Cas. 297. It is not necessary to show that the fraud or stratagem of the judg- 
ment-debtor extended continuously for the whole period of 12 years following the 
da.e of the decree. It is sufficient to show that the judgment-debtor, on various 
occasions within the aforesaid period, dishonestly prevented the execution of the 
decree against him by frivolous devices. Sneh devices clearly constitute fraud within 
the meaning of s. 48 of C. P. Code. 14 O, C. 238 ; see also g A. L. J. 17 ; A. I. R. 
1929 Pat. 597= 120 Ind. Cas. 315. What is quite clearly contemplated, apart from the 
definition of the term fraud itself, is some action on the part of the judgment- 
debtor which prevents the decree-holder from taking out execution proceeding 
and thus allowing time to run against him or some action by the judgment-debtor 
which entices the decree-holder to hold his hand. Hence merely because the 
judgment-debtor is taking advantage of the procedure allowed by law, however 
obstructive that may be, he cannot be said that he is preventing the decree- 
holder from executing his decree by fraud. A. I. R 1935 Pat. 380=16 Pat. L, T. 

506= 14 Pat. 816=156 Ind. Cas. 297. The mere raising of objections so as to 

prolong execution proceedings beyond the period of limitation cannot in all rases, 
be regarded as fraud for the purposes of clause (a) of sub- section (2). 161 Ind. Cas. 
96 o=A. I. R. 1936 Lah. 843 ; A. I R. 1934 Pat. 532 ; 40 L. W. 694=67 M. L. J. 

751. The term fraud in s. 48 is used in wider sense than in English law. 

Locking house, evading arrest or paymerzt or fictitious transfer is fraud. A. I. R. 
1925 Nag. 82 = 22 N. L. R. 67=80 Ind. Cas. 905; A. I. R. 1924 Mad. 836=’ 
47 M. L. J. 428=20 L. W. 475*80 Ind. Cas. 731* Keeping door closed is 
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not fraudulent conduct on the part of a pardanashin lady unless she deli- 
berately does so or attempts lo do so against the executing officer. 4 O. L. J. 345** 
40 Ind. Cas. 399. Where there is no fraud or force, pendency of appeal by judgment- 
debtor does not cause suspension of execution. 20 C. W. N. 686^32 Ind. Cas. 
93 Section 48 does not mean that the fraud on the part of one judgment-debtor 
gives a new starting point against his co-debtors. One party should not suffer for 
the wrong doing of another. (1930) M. W. N. 729 = 32 L. W. 615 = 128 Ind. Cas. 45 f;. 
Where there are more judgment-debtors than one, the fraud of any particular 
judgment-debtor would give the decree-holder further time for execution only as 
against him under s. 48 (2). (1911) 2. M. W. N. 434 ; see also 35 M. 670 ; 125 Ind. 
Cas. 830= A. 1. R 1030 Sind 218. Pleading a payment found not to have been made 
amounts to fraud. (1930) M. W. N. 729=32 L. W. 615= 128 Ind. Cas. 45$. Fraud 
includes not merely decit but also circumvention. A. I. R. 1927 All. 668=25 A. L. 
}. 842= 103 Ind. Cas, 277. The mere fact that there has been a prolongation of the 
execution proceedings due to objection however frivolous raised by the judgment- 
debtor would not itself amount to fraud. Fraud must he of a nature which the 
decree-holder is not liable to discover at the time. (1931) A. L. J. 894. The mere 
fact that consequent upon frivolous objection of judgment-debtor execution pro- 
ceedings have been prolonged would not amount to Traud' within the meaning of 
sub-section 2. Fraud must be something which the decree-holder is not able to 
discover at the time and which enables the judgment-debtor in getting lime. A. 1. R. 
1931 All. 134=129 Ind. Cas. 716 = 53 A. 419. Intentional avoiding of arrest undera 
warrant to avoid payment of decretal amount amounts to fraud and gives a fresh start 
to the period of limitation. 12 L. W. 7io«(i920) M. W. N. 788=60 Ind. Cas. 630. If a 
force or fraud is proved, it gives a fresh starting point of limitation under s. 48 (2) (a). 
The period during which execution proceedings have been stayed cannot be deducted 
from the period of 12 years. 54 Ind. Cas. 279. Execution after 12 years from tho 
date of the decree fraud or force need not be proved within three years of the 
application. Benefit of the proviso can be given even if the fraud or force was long 
anterior in date, lo L. W. 566=53 Ind. Cas. 862. The proposition that any action 
of the judgment-debtor which puts off the decree-holder from executing his decree 
at once must be taken as fraud if it results thereof is to bar the execution of the 
decree under the 12 years' rule is much too broadly stated. 54 A. 573=1932 A. L. 
J. 365=138 Ind. Cas 583 = A. I. R. 1932 All. 273 (F. B.). 

clause (b; of Sub-section { 2 },^ Vide 20 C. 551 ; 24 C. 244 ; 36 C. 543. 

TkANSFBREBS and LEG.4L RBPRESaNTATlVBS. 


49. [S. 233.] 

Transferee. 


Every transferee of a decree shall hold the same subject 
to the equities (if any) which the judgment- 
debtor might have enforced against the original 
decree-holder. 


Scope.— Section 49 only applies to the stage of execution and not to a suit for 
damages. A transferee from a decree-holder executing a decree inspite of adjust- 
ment is not inferentially a trustee for the judgment-debtor for the decree-amount. 
42 M. 338 = 36 M. L. J. 376=9 L. W. 443=*{i9i9) M. W. N. 248=50 InH. Cas. 584. 
Decree-holder on record is entitled to execute decree. Transferee of a decree when 
brought on record can execute it and will be entitled to benefits arising from execu- 
tion only when he takes out execution of the decree. A. 1. R. 1927 Rang. 55; 4 Rang. 
426=5 Bur. L. J. 181 = 92 lad. Cas. 309. Where consideration for assignment is 
partly unpaid assignee’s right to execute depends on parties* intention about transfer 
of title. A. I. R. 1925 Pat. 449=4 Pat. 120=86 Ind. Cas. 564. For purposes of s. 49 
equities have to be enforced though assignee is assignee without notice, otherwise 
very object of s. 49 would be frustrated. A. I. R. 1933 Mad. 215 = 145 lud. Cas. 767. 
So a right of set off available to a Judgment-debtor against assignor decree-holder 
is equally available against assignee of decree. Ibid, The right is not however 
available where there is no cross-decree on the date of the assignment of the decree. 
37 C. W. N. 758= A. 1. R. 1933 Cal. 865. Where on assignment of a decree a cross- 
decree is obtained by the judgment-debtor against assignor the amount deposited 
under the assigned decree can be attached by judgment-debtor for his own decree. 
A. I. R. 1924 Nag. 16=1924 Nag. 46=19 N. L. R. 164 = 75 Ind. Cas. 752. Execution 
•by assignee of a decree cannot be made conditional upon equities which the 
mortgagor judgment-debtors may have against the morgagee judgment-debtor for 



SL50.] 


THB CODE OP CIVIL PROCBDURB. 


135 


whom he is said to be the henamidar. A, I. R, 1925 Pat. 449=4 Pat. 120*86 Ind. 
Cas. $^ 4 * 


60. [S. 284.] (1) Where a judgment-debtor dies before the decree has 
T 1 satisfied, the holder oi the decree may 

Legal representative. ^pp,y Court which passed it to execute 

the same against the legal representative of the deceased. 

(2) Where the decree is executed against such legal representative, he 
shall be liable only to the extent of the property of the deceased which has 


come to his hands and has not been duly disposed of ; and, for the purpose 
of ascertaining such liability, the Court executing the decree may, of its own 
motion or on the application of the decree-holder, compel such legal represen- 
tative to produce such accounts as it thinks fit. 


Scope. — The language of s. 50, C. P. Code is pei missive. But this does not 
mean that recourse to the section may not be obligatory. If a decree-holder does 
not desire to prcceed with the execution after the judgment-debtor's death or if 
there are other parties on record against whom the decree can be executed, there will 
be 1.0 occasion to have recourse to s. 50. But if execution of the decree is necessary 
against the legal representative of the deceased judgment-debtor the decree-holder has 
r o option but to proceed under s. 50. A. I. R. 1936 Mad. 205= 1956 M. W. N. 60 = 
70 M. L. J. 162 (F. B.)=59 M. 461. Section 50 provides for execution of decree 
against legal representatives of deceased judgment-debtor. A. I. R. 1933 Pesh. 41. 
There can be no personal liability for ihe debts of the deceased. Liability can be 
placed only on estate of the deceased. A. 1 . R, 1931 Bom. 229=33 Bom. L. R. 130 ; 
89 Ind. Cas 477 = A. I. R. 192s Nag- 449. Question of determination of assets is 
entirely for executing Court and a suit against legal representative cannot be dis- 
missed merely for want of possession of assets left by deceased. 120 Ind. Cas. 333. 
Execution Court is competent to deal with complaint of the decree-holder as regards 
mismanagement of the estate left by the decease 1 judgment debior, by his legal re- 
presentative. A. 1 . R. 1933 Mad. 369. When the representative has come into 
possession of the assets of the deceased judgment-debtor, it is for him to satisfy the 
Court as to the extent of the assets received by him and to account for them, A. I. 
F. 1033 Fang. 309. No specific application to bring the legal represen: ative on the 
record is contemplated by the C. P. Code. Ordinarily a prayer is added in the exe- 
cution petition. So an application for execution against legal representative saves 
limitation even in the absence of any prayer for making him a party. 1933 M.W. 
N. 1233=38 L. W. 224=A. I. R. 1933 Mad. 568. Step-sons inheriting only occu- 
pancy fields are bound to maintain step-moiher and other defendants of father. 
142 Ind. Cas. 274 = 29 N. L R. 103 = A. I. R. 19 33 Nag. 57. Decree passed ag.iinst 
dead person cannot be executed against his legal representative 16 N. L. R. 138 
= 5S Ind. Cas. 449. Order permitting execution agairst legal representatives can be 
made ex parte, A. I. R. 1928 Rang. 40=5 Rang. 775 = 6 Bur. L. J. 225= 106 Ind. 
Cas 857. 


Where legal representative of Hindu debtor held liable to the extent of assets 
of the deceased in his hands, ai cesiral property cannot be exempted from 
liability. A. I. R. 1929 Lah. 424=30 P. L. R. 593=118 Ind. Cas. 396; see 
also 38 Bom. L. R. 977 = A. 1 . R. 1936 Bom. 456. Gratuity given to heir of an 
employee is not asset in the hands of the heir. A. 1 . R. 1923 Oudh 21 =9 O. L. J. 
401 = 260. C. 53 = 69 Ind. Cas. 893. If a decree-holder desires to make a legal 
representative or administrator liable under s. 50 (2), the burden of proving 
both the amount of assets left by the deceased and receipt of the same by them is 
on the decree-holder. A. I. R. 1924 Mad 466=19 L. W. 119= (1924; M. W. N. 207 
= 79 Ind. Cas. 894. Mesne Profits whether accruing in the shape of rent or interest, 
are assets in the hands of the legal representative. (1916) 2 M. W. N. 92 = 30 M 
L. J. 391*" 35 Ind. Cas. 224. The crops grown and reaped by the heir of a tenant 
under the Punjab Colonisation of Government of Lands Act after his death are not 
assets of the deceased tenant in the hands of the heir under s. 50. 33 Ind. Cas. 741 
= 84 P. W. R. 1916. 


Where a judgment-debtor dies leaving minor son and a widow, the procedure to 
be adopted is same asunder Orders XXXIl and XXf, r. 22. A. I. R. 1921 Nag. 
126=59 Ind. Cas. 757. Where decree-holder can apply for execution on default 
under decree, legal representative need not be brought on record till such de- 
fault after death of judgment-debtor. A. I. R. 1921 Mad. 693=14 L. W. 632. The 
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decree-holder should get at least six months within which to make an application 
to bring legal representative on record. 62 Ind. Cas. 52 (Pat.). Pending execution 
proceedings do not abate on death of judgment-debtor, and there is nothing to pro- 
hibit the executing Court from bringing judgment-debtor’s heirs on record, on appli- 
cation by decree holder. 18 A. L. J. 735 = 2 U. P. L. R. 236»42 A. 570*57 Ind. 
Cas. 610. Execution sale held after judgmeni-debtor^s death and without bringing 
legal representative on record is a nullity. A. 1. R. 1926 Mad. 138*22 L. W. 828*50 
M. L. }. 662*92 Ind. Cas. 308 ; see also 68 Ind. Cas. 667*41 M. L. J. 547*15 L. 
W. 123. Execution cannot only proceed against legal representative but against 
transferees from them pending execution proceedings. A. I R. 1927 Bom. 93* 51 B. 
37*29 Bom. L. R. 60*100 Iiid. Cas. 582. A decree cannot UFpa5&6d A{!alnsi legal 
representative making him persorally liabl«^, and any error in this respect can be 
remedied at any stage of execution proceedings. A. 1. R. 1923 Bom. 414*80 Ind. Cas. 
180. In a proper case the execution Court will exercise its equitable jurisdiction 
and consider the equities between the several legal representatives 13 S. L. R. 138 
' *52 Ind. Cas. 906. Substitution of legal representative by transferee Court pending 
execution in contravention of s. 50 is an irregularity curable under s. 99 and any ac- 
quiescence by legal representative stops him from challenging jurisdiction. A. I. 
R. 1925 Oudh 448= 12 O. L. J. 146=2 O. W. N. 73—28 O. C. 330*87 Ind. Cas. 21. 
Execution by Court of transfer against legal representative, without application to 

I Court which passed the decree is a mere irregularity covered by s. 99. A. I. R. 1926 
ILah. 34*26 P. L. R. 740*90 Ind. Cas. 1050. 

If a judgment-debtor dies before certificate under s. 41 is issued, the Court of 
transfer does not lose jurisdiction over the execution proceedings provided that 
before the execution proceeds the decree-holder obtains an order from the Court 
passing decree for substitution of legal representative. Non-compliance with this 
form of procedure is not fatal 10 execution and party acquiring is estopped from 
challenging legality of execution at last stage. A. I. R. 1928 P. C. 162*3 Luck. 314 
*55 I. A 227*5 O. W. N. 502*26 A. L. J. 681*48 C. L. J. 23*32 C. W. N. 790* 
28 L W. 25*30 Bom. L. R. 1373= 55 M. L. J. 545* 109 Ind. Cas 417. Whether 
the property held by the legal representative is the property of the deceased within 
the meaning of s. 50(2) depends upon whether the properly could be claimed as the 
property of the deceased by those in whom the inheritance vested in respect of that 
property after the death of the propositus. A I. R. 1924 Oudh. 364*27 O C. 262* 

I I O. L. J. 441 = 81 Ind. Cas. 464. 

Section 50 uses the word ‘*dies” apparently in its natural sense and there is nothing 
in the section or anywhere in the Code to indicate that it is intended to include civil 
death. A. I. R. 193* All. 306*1931 A. L. J. 263*131 Ind. Cas. 598 ; see also A. I. R. 
1935 7 13=1 59 370. Where a decree for injunction is obtained against 

the father, the son not having been Joined as a party, and the father dies during the 
pendency of the execution proceedings, the decree can be enforced under s. 50 of the 
C. P. Code against the son as his legal representative, by proceeding under Order 21, 
rule 32. 33 Bom. L. R. iii8=A. I. R. 1931 B. 482 ; 33 Bom. L. R. 1144-A. 1. R. 
1931 Bom 484 ; 33 Bom. L. R. 266* A. I. R. 1931 Bom. 280. The undivided interest 
of a co-parcener does not after his death constitute his assets. 1931 A. L. J. 1123* A 
I. R. 1931 P. C. 294*33 Bom. L. R. iS26*(i93i) P. C. 263*35 C. W. N. 1278*34 
L. W. 589 =(i93i) M. W N. 848*61 M. L. J. 522*8 O, W. N. 1039*134 Ind. Cas. 
1048 (P.C.). An application to execute the decree against the legal representative of 
a deceased judgment-debtor need not necessarily be made by a fresh application for 

I exeemion, but it may be made by an application in the pending darkhast against 
the deceased judgment-debtor. 33 Bom. L. R. 858—A. 1. R. (1931) Bom. 425. 
Under s. 42 the Court executing the decree sent it for execution shall have the 
same powers as if the decree was passed by itself including substitution of legal 
representative. 1931 A. L. J. 166* A. I. R. 1931 All. 320*133 Ind. Cas. 
Section 50 does not exclude cases where the judgment-debtor dies before the passing 
of the decree, but only refers to the death of the judgment-debtor before the decree 
has been fully satisfied. 1 1 P. 445* 139 Ind. Cas. 397*A. I. R. 1932 P. 261*13 
P. L. T. 717* A. 1. R. 1932 Pat. 360; 1935 O. W. N. io87-=^i58 Ind. Cas. 149. 
Where a suit bled against the father alone is decreed after a partition is 
effected between the father and sons and the father dies, though the sons 
are liable for the pre- partition debts of the father, the decree against the 
father alone cannot be executed against the separate share of the sons. To 
such a case ss. 50 , 52 and 53, C. P. Code have no application. A. 1. R. 1935 Pat. 
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275aii4 Pat. 73 ***S 7 Cas. S3™ >6 Pat. L. T. 393. A decree for rent was passed 
against daughters for arrears which accrued after the death of the last male owner. 
As the daughers were in enjoyment of the rents and profits of the tenure the liability 
for rent ought to be regarded as their personal liability and ought not to be held 
as attaching to the reversion unless the appellants proceed to bring the tenure itself 
to sale under the special provisions of the Bengal Tenancy Act. The respondents 
reversioners therefore are not the legal representatives of the judgment-debtor, in 
respect of the properties which the applicants want to sell in execution of the rent 
decree within the meaning of s. 50, C. P. Code. A. 1 . R. 1935 7i3> Where a 

decree is transferred to another Court for execution subsequent to the death of the 
judgment-debtor, an application to bring his legal representatives on the record 
must be made to the Court which passed the decree and not to the Court to which 
the decree is transferred for execution. A. I. R. 1934 Bom. 214—36 Bom. L. R. 443. 
Where judgment-debtor dies during execution, a Court which has not passed decree 
cannot proceed with execution against legal representatives without fresh order 
from Court passing decree. A. I. R. 1937 Pat. 239. 

PROCBDURB IN BXBCUTION. 


51. INew.] Subject to such conditions and limitations as may be pres- 


Powers of Court to enforce 
execution. 


cribed, the Court may, on the application of 
the decree-holder, order execution of the 
decree — 


(fl) by delivery of any property specifically decreed ; 

{b) by attachment and sale or by sale without attachment of any property ; 
(r) by arrest and detention in prison ; 

(d) by appointing a receiver ; or 

(e) in such other manner as the nature of the relief granted may require : 

'** Provided that where the decree is for the payment of money execution by 

detention in prison shall not be ordered unless, after giving the judgment- 
debtor an opportunity of showing cause why he should not be committed to 
prison, the Court, for reasons recorded in writing, is satisfied — 

{a) that the judgment-debtor, with the object or effect of obstructing 
or delaying the execution of the decree, — 

(0 is likely to abscond or leave the local limits of the jurisdiction of 
the Court, or 

(it) has, after the institution of the suit in which the decree was passed, 
dishonestly transferred, concealed, or removed any part of his property, or 
committed any other act of bad faith in relation to his property, or 

{b) that the judgment-debtor has or has had since the date of the decree, 
the means to pay the amount of the decree or some substantial part thereof 
and refuses or neglects or has refused or neglected to pay the same, or 

(c) that the decree is for a sum for which the judgment-debtor was bound 
in a fiduciary capacity to account. 

Explanation , — In the calculation of the means of judgment-debtor for the 
purposes of clause (b) there shall be left out of account any property which, 
by or under any law or custom having the force law for the time being 
in force, is exempt from attachment in execution of the decree.” 


Soope. — An application under s. 51 may be inferred from an act of the Court. 
52 Ind. Cas. 356. Compromise decree granting allowances to parties to a suit and 
also to a stranger. Latter cannot apply for execution, though he can sue separately 
for his claim. 3 O. L. J. $70^37 Ind. Cas. 133. The five separate methods for 
executing a decree, provided by seetion 51 are quite distinct from each other and 
prima Jade an application asking that one method should be adopted is not in conti- 
nuation of a previous application asking for some other methods. A. I. R. 1936 
Pesh. 209. Section 51, C. P. Code lays dawn the mode in which a Court may exe- 
cute a decree. It does not, however, give the Court any discretion to choose one 
particular mode of execution as against another. The Court has therefore no juris- 


C. P. Code — 18 


* Added by Act XXI of 1936. 
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diction to direct a decree-holder to proceed against the property of the judgment- 
debtor when be denies to proceed against the person. A. I. R. 1936 Pesh. 46 ; see 
also 1926 Lah. no ; 1934 Nag. 140. 

Claiiae (b). — If a decree in a mortgage suit based upon compromise does not 
indicate that attachment is necessary before taking out execution, there is no objec- 
tion to executing the decree without attachment. A. 1 . R. 1921 Pat. 320=2 P. L. T. 
38a>6o Ind. Cas. 652. Failure to attach does not vitiate sale unless substantial injury 
is caused thereby and the Court has jurisdiction to sell without attachment. A. 1 . R. 
1923 Pat. 45 = 3 P. L. T. 765 = 2 Pat. 207=(i922) Pat. 321 = 68 Ind. Cas. 363 No 
attachment is necessary in mortgage decree directing sale of propeity. A. I R. 
1929 Lah. 90=10 Lah. L. J. 491 = 30 P- L. R. 6=10 Lah. 543=113 Ind. Cas. 907. 
Though ordinarily a decree is a saleable property and as such is liable to be sold 
in execution, yet the High Court is competent to frame rules under Ss. 51 and 122, 
C. P. Code prohibiting the sale of a decree in execution of another decree. 152 Ind. 
Cas. 789=40 L. W. 599=1934 M. W. N. 1001 = A. I. R. 1934 Mad. 692 = 67 M. L. J. 
669. Section 51 contemplates sale without attachment. A. I. R. 1937 C d. 199. 

Clause (c). — Every personal decree does not carry with it a right to arrest the 
judgment -debtor in execution. Exceptions are females, legal representatives and 
minors. A. I. R. 1922 Nag. 98=18 N. L. R. I 45=5 N. L. J. 49=65 Ind. Cas. 53. 
So where a decree-holder comes before the Court for process against the judgment- 
debtor for his arrest, it is not open to the Court, in the absence of special circum- 
stances. to say that the decree-holder must proceed against the properties of the 
defendant before applying for his arrest 38 C. W. N. 1085. Decree-holder apply- 
ing for arrest of judgment- debtor in execution of decree cannot be compelled to 
accept payment in instalments instead. A. 1 . R. 1930 Lah 220 = 30 P. L. R. 736 = 
125 Ind. Cas. 61. Order committing a judgment-debtor to jail pass.-d without juris- 
diction. No objection made to committal and question of legality not then raised. 
Order is not under s. 47 and therefore not appealable. A 1 . R. 1929 Rang. 161 = 7 
Rang. 110=117 Ind. Cas. 245. 

Clause (d). — Execution of decree by appointment of receiver can be appointed 
only when ordinary execution cannot be effected with advantage and when 
such case made out and sole purpose of appointments is to have immovable 
property realized by sale, application for such appointment is to be made as 
application in execution to Court within whose territorial jurisdiction property 
is situate. A. I. R. 1930 Cal. 502 = 34 C. W. N. 238=51 C. L J. 209=57 C. 964=' 128 
Ind. Cas. 97. Section 51 does not give any right to the judgment-debtor to apply 
for the appointment of a receiver but prescribes the mode in which the decree- 
holder may seek an execution of his decree. A. I. R. 1922 Pat. 369-^4 P. L. T. 58 = 
(1922) Pat. Sup. 66 = 67 Ind. Cas. 606 A Court can appoint receivers of rents of the 
estate of the deceased person for the purpose of liquidating debts against the estate. 
22 O. C. 194=52 Ind. Cas. 305. Executing Court can appoint receivers for realisation 
of properly outside jurisdiction. A I. R. 1921 Mad. 119=13 L. W. i5o=(i92i) .hi. 
W. N. 106 = 61 Ind. Cas. 753. Although the Court has jurisdiction to appoint recei- 
vers in execution, of immovable properties outside the jurisdiction, still if the 
judgment-debtor objects to the appointment of a receiver in execution, and if there 
is a reasonable clause of the decree-holder being able to satisfy the decree by mean 
of attachment and sale of such properties, he should be relegated to that remady. 40 
C. W. N. 1065. Where judgment-debtor possesses a share in a firm it is doubtful if 
receiver can be appointed in execution. A. I. R. 1937 Lah. 313. Appointment of 
receiver under this section is subject to provision of Order 40, rule i. A. I. R. 1937 
Oudh 232. An order appointing a receiver made in execution proceedings may fall 
within the purview of Order 40, rule 1 so as to be appealable under Order 43, rule 1 
(5.). A. I R. 1927 Lah. 190=100 Ind. Cas. 298. Receiver appointed under s. 51 (d) is 
not agent of decree-holder nor do moneys received by him become ipso facto moneys 
belonging to decree-holder. A. I. R. 1930 Mad. 4. A receiver appointed by ihe 
Court is appointed on behalf and for the benefit of all persons interested, as parties 
to the suit or proceeding and moneys in the hands of the receiver belong to the 
Court which appointed him and he cannot spend them except under the orders of 
the Court. A. 1 , R. 1930 Mad. 4. Receiver can be appointed by way of equitable 
execution in respect of agricultural land of judgment-debtor in Santhal Parganas. 
A. I. R. 1929 Pat. 700=10 P L. T. 896=118 Ind. Cas. 721. Where a decree can be 
executed in the ordinary manner, an appointment of receiver is not proper. A. I. R. 
1933 Sind 231. A reasonable ground for the appointment of a receiver must l^e 
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made out by the person, applying for ihe same. Ibid. There must be danger of 
waste or destruction of property. Ibid. Court has no power to appoint receiver in 
respect of property not subject-matter of suit. Ibid. In a proper case a receiver 
may be appointed. 1933 A. L. J. Si — A. I. R. 1933 All. 227. Section 51 clause (d) 
recognises the appointment of a receiver as a mode of execution. It gives only 
legislative sanction to previous decision which hold that execution may be had by 
appointment of a receiver where that course is equitable. Decree-holder cannot have 
it as a matter of right and as of course. It is only way of equitable execution and 
this section must be read with Order 40, rule 1. 35 C. W. N. 1066. The Nawab 
Bahadur of Murshidabad has disposing power over the income of his properties. The 
Civil Court is competent to appoint a receiver of the rent and profits. 58 I. A. 215 
= A. I. R. (193O P- C. i6o*(i93i) A. L. J. 495 = 35 C. W. N. 79i = 53C. L. J. 493= 
61 M. L, J. 208—132 Ind. Cas. 727 (P.C.) ; see also A. I. R. 1936 Nag. 288. 

Clause (e).— Where judgment-debtor is in possession of movable property 
sufficient to satisfy a decree but has successfully resisted the execution for about 
10 years, the executing Court can mortgage the land of the judgment-debtor for the 
decretal amount. A. 1. R. 1930 Lah. 77 = 119 Ind. Cas. 231. Clause (e) does not 
authorize a Court to read into a decree supplementary or alternative relief which 
is not there. A. I. R. 1922 Mad. 299 = 42^1. L. J. 356=16 L. W. 589=a7o Ind. 
Cas. 259. 

Object of the newly added proviso. — This proviso is the outcome of the 
recommendation of the Royal Commission. On Labour in India to the effect that 
in the case of industrial workers in respect of wages less than Rs. 100 a month 
arrest and imprisonment for debt should be abolished except where the debtor has 
been proved to be both able and unwilling to pay. This section seeks to amend 
the Civil Procedure Code, 190S, so as to protect honest debtors of all classes, and 
not the industrial workers only, from detention in civil prison and to confine such 
detention to debtors proved to be recalcitrant or fraudulent. It also provides inter 
alia that no order for execution by detention in prison shall be issued unless 
the debtor has been given an oppertunity of showing cause why he should not 
be committed to prison and the Court is satisfied for reasons recorded in writing 
that (/) the debtor is likely to leave the local limits of the jurisdiction of the Court, 
or has after the institution of the suit fraudulently di<%posed of his property and (/i) 
that he is able to pay the amount of the decree otherwise than from the protected 
assets. This section applies to all judgment-debters — Statement of objects and 
Reasons to Act XXI of 1936. 


52. [S. 252.] (1) Where a decree is passed against a party as the legal 
- , - . - representative of a deceased person, and the 

aBainsUeTalre^csema'ive"® «!«««" ® 

^ ^ property of the deceased, it may be executed by 


the attachment and sale of any such property. 

(2) Where no such properly remains in the possession of the judgment- 
debtor and he fails to satisfy the Court that he has duly applied such property 
ot the deceased as is proved to have come into his possession, the decree may 
be executed against the judgment-debtor to the extent of the property in 
respect of which he has failed so to satisfy the Court in the same manner as 


if the decree had been against him personally. 


Sub-6ection (l).--A person holding a decree against the assets of a deceased 
person can obtain satisfaction by attachment and sale of only such property as is 
shown to have formed part of the assets of the deceased. It is his duty to prove, 
at least prima facie, that any particular property which is attached at his instance 
is part of the assets of the deceased. A. I. R. 1934 All. 249= 148 Ind. Cas. ii 13. 
Decree obtained against Karnavan when no executor is appointed by Willis valid 
against estate. A. I. R. 1928 Mad. 243= 1927 M. W. N. 894= 108 Ind. Cas. 409 ; 
Provided the debt on a pro-noie is not tainted with immorality, a suit brought 
against the father and sons of the deceased debtor who formed a joint Hindu family 
can be decreed under s 52 and it would be for the execution department to decide 
whether the joint family property was liable. 26 A. L. J. 799 = 166 Ind. Cas. 86. 
Kxecutor de son tort is a legal representative. 50 Ind. Cas. 951. Rights and profits 
accruing from immovable property of deceased debtor are his assets. A. I. R. 
I92« Oudh 40=2 Luck. 408=40. W. N. 98=99^ Ind. Cas. 897. Decree-holder 
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must first prove that legal representative did take some assets ; burden ' 
is then shifted to legal representatives to show extent of assets. A. I. R. 1934 
Lah. 106 ; see a^so A. I. R. 1934 Lah. loi ; A. I. R. 1934 All. 249- Where the 
Court is satisfied that at the time when the suit was brought the defendants had 
received no i>art of the assets of the deceased, the only course open to it is to diss- 
miss the suit. 1936 A. W. R. 32 ; but see 1935 L. J. 293a A. 1. R. 1935 All. 390. 
Where the estate in the hands of the heirs of the original debtor against whose 
estate the decree was passed is liable for the satisfaction of the decree, then even 
the produce and income of that estates which has accrued after the death of the 
original debtor is liable to attachment and sale in satisfaction of such decree. 165 
Ind. Cas. 802 A. I. R. 1936 Lah. 236. The creditors of the ancestor have a general 
lien upon the assets of the ancestor’s estate for the payment of their debts and can 
follow such assets into the hands of the heirs but it does not follow that the creditors 
can follow such assets into the hands of the other persons. If the heir has disposed 
of the ancestor’s property to other persons, who took the property without notice of 
the creditors’ claims ; then the creditors’ right to follow the property is lost. 
A. 1. R. 1934 Rang. 162^12 Rang. 6o3»iS2 Ind. Cas. 558. A decree must be 
against a person, and not merely against something which is not a person, as f. 
the estate of a deceased person. The phrase *’out of the assets of the deceased'* 
is merely a restrictive qualification. And though payment has to be mide only out 
of the assets of the deceased, the decree is nonetheless a decree against the legal 
representative. A. 1. R. 1934 Mad. 562= 1934 M. W. N. 800=^ 131 Ind. Cis. 617. 
Where joint-lamily consists of grand-father^ father and son and where father died 
in the lifetime of the grand father, a decree against son as legal representative of 
his father can be executed against the joint-family properly in the hands of the 
son, A. I. R. 1934 Lah. 1013=148 Ind. Cas 930. Where the debtor is not himself 
sued but dies before the suit and a defendant is sued as representing the deceased 
person's estate, the defendant, in order to bind the estate and the rightful owner, 
must substantially represent the estate, and that where the defendant does not 
substantially represent the estate, the Court has no jurisdiction to sell the estate 
and the decree would not bind the real heir. A. 1. R. 1934 All. 474»i5o Ind. 
Cas. 323. 

Sub-section (2). — Sub-section (2) applies only when no property of deceased 
is in possession of judgment-debtor and he fails to satisfy that he has duly applied 
property proved to have come into his possession. A, I. R. 1930 Lah. 354=*3i P. 
L. R. 29s 121 Ind. Cas. 289 ; A. I. R. 1930 Lah. 204=331 P. L. R. 298=125 Ind. Cas. 
187 ; A. I. R. 1930 Lah. 332=124 Ind. Cas. 338. Right of creditor to follow assets 
in legatee’s hands can be exercised only by suit and not by execution against 
assets in the hands of the legatee under a judgment against the legal represen- 
tative. A. I. R. 1930 Cal. 762 = 34 C. W. N. 76i = 52C. L. J. 16=58 C. 170=129 
lod. Cas. 419. Legal representatives in the possession of assets, not being executors 
or administrators appointed by or subject to an administration order of a Court, may 
show preference in the payment of debts and may retain a debt due to themselves. 
A. I R. 1927 All. 459—49 A. 645 = 25 A. L. J. 359--» loi Ind. Cas. 507. The questions 
arisising in an enquiry under s. 52 (3} are questions arising between the parties to the 
suit in which the decree was passed relating to the execution, discharge or satis- 
faction of the decree to be decided by Court exe^-uting the decree and not by a 
sef^rate suit. A. I. R 1927 Rang. 127=5 Rang. 44— 101 lad. Cas. 431. Where a 
plaintiff without any fraud or collusion sues a person who would be the ordinary legal 
representative, under the law, and some other person turns out to be the real and 
actual legal representative the decree obtained against the former is binding in the 
same manner and to the same extent on the real legal representative. A. 1. R. 
1928 Mad. 243=1927 M. W. N. 894=108 Ind. Cas. 409. The fact that the plea of 
^pUne adnUniitravif can be taken in execution proceedings when events justifying 
such a plea^ may have occurred subsequent to the decree, is no reason why it cannot 
be taken in the suit as a reason for no decree being passed. A. 1. R. 1927 All. 
459*49 A. 645*25 A. L. J. 359= loi Ind, Cas. 507. "Assets'’ include those acquired 
after decree. 14 A. L. J. 889. A decree making the assets of the father and the 
joint properties of sons liable for the amount due by the father is perfectly legitimate. 
(1916) 2 M. W. N. 217*31 M. L. J. 502=20 M. L. T. 320=4 L. W. 366—36 Ind. Cas. 
387. In a suit against the legal representative of a debtor, plaintiff can get a decree 
on proof that assets exist without proving extent of such assets. 56 Ind. Cas. 962. 
A decree obtained against the assets of a deceased person by joining only some of 
the legal representatives can only be executed against those not jolni^ in the suit. 
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A. I. R. 1927 Mad. I97a98 Ind. Cas. 613. Personal decree for debts of the deceased 
can be passed against person in possession of the assets of the deceased and dis- 
posing of without right portion of it enough to discharge debts of the deceased. 
A. I. R. 1922 Oudh 200*77 Ind. Cas. 306. Suit against the legal representative of a 
deceased debtor should not be dismissed merely because defendant is not in posses- 
sion of assets. AIR. 1929 Nag. 170*89 Ind. Cas. 236. Mortgage decree against 
mortgagor’s legal representative can be executed personally against him after 
exhausting the mortgaged property, to the extent of the property he has failed to 
duly account for. 30 M. L. J. 391 ==(1916) 2 M. W, N. 92*35 Ind. Cas. 224. 
Income from impartible Raj passing from deceased zanttndar to his representa- 
tives and that accruing since death of the zamindar are assets of deceased 
zamindar, A. I. R. 1924 Mad. 530*47 M. 4iia46 M. L. J. 261*34 M. L. T. 17* 
(1924) M. W. N. 346*80 Ind. Cas. 163. Where the executant of a hundiy the father 
of a Mitakshara family is dead and his son is sued on the hundi\ he is sued on the 
representative capacity and is liable only to the extent of the assets of the co- 
parcenary property held by him. 2 P. L. T. 396*65 Ind. Cas. 224 ; see also 92 Ind. 
Cas. 787* A. I. R. 1926 Oudh 301. A decree for payment of money out of the assets 
of deceased debtor, and passed against a heir as legal representative can be executed 
against any property in possession of the heir without waiting for any partition among 
heirs, and in the absence of any fraud or collusion purchaser in execution is not 
responsible for neglect on the part of heir in possession in allowing a larger portion 
to be sold than was necessary. A. I. R. 1926 Oudh 515 = 2 O. W. N. 407*12 O. L. J. 
512*89 Ind. Cas. 534. Where son is proved to have received assets from father, 
onus is on son to prove amounts of assets received from father. A. 1. R. 1933 hah. 
447 ; see also A. 1. K. 1934 Lah. 106*148 Ind. Cas. 980. In a suit on promissory-note 
executed by deceased grand-father decreed against estate of deceased, decree is 
against defendants as legal representatives and limited to joint family estate in their 
hands. 34 Bom. L. R. ioo5 = A. I. R. 1932 Bom. 522. Where the defendant is sued 
as the heir of her deceased mother and contends that she has no assets of the 
deceased in her hands, the question as to assets should not be determined in the suit 
itself when no issue is framed on it. Such a plea is confined to execution only. A. I. 
R, 1931 Nag. 173*27 N. L. R. 247. Rents and piofits are legal incidents of immo- 
vable property and must be of the same character as the property itself. 9 O. W. 
N. 315=137 Ind. Cas. 632 = 1. R. 1932 Oudh 261. An application for executiou of a 
money decree obtained against his brother and, notwithstanding objections raised 
by the brother, a portion of the amount was realised from out of the assets of the 
deceased in his hands. The brother did not then raise the plea that the assets in 
his hands were insufficient for the payment of the decree debt, although he could 
have done so. On such a plea being raised by him in bar of a subsequent applica- 
tion filed by the same decree-holder for the realization of the balance due to him 
under his decree, /uld ihsit the plea was barred by res judicata, 9. O. W. N. 315 = 
137 Ind. Cas. 632*1. R. 1932 Oudh 261. Though heir is legal representative of 
deceased, his personal property is not liable. A. I. R. 1934 Rang. 93. 

53. For the purposes of section 50 and section 52, property in 

. the hands of a son or other descendant which is 

Liability of ancestral pio- liable under Hindu law for the payment of the 

debt of a deceased ancestor, in respect of 
which a decree has been passed, shall be deemed to be property of the 
deceased which has come to the hands of the son or other descendant as bis 
legal representative. 

Scope. — Section 53 does not diminish or decrease the ordinary liability of a 
Hindu son which existed prior to the enactment of the section under the Hindu law. 
,A. I. R. 1934 All. 590*1934 A. L. J. 483*150 Ind. Cas. 411* A. L. R. 1934 Ail. 582 
(F. B.). The word property includes all proprietary interest in such property. Ibid, 
The words, ‘*which is liable under the Hindu law for the payment of the debt of a 
deceased ancester” in s. 53 do not mean that the representatives of the judgment- 
debtor in the mortgage decree can resist execution on ground that the decree 
ought not to have been passed as it stands but with a qualification in favour of the 
lepresentatives that it has turned out to have succeeded by survivorship they could 
show that the debt on which the decree is based ought not to have been contracted. 
A. 1. R. 1934 Lah. 438. A person is entitled to sue the legal representatives of his 
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deceased debtor and to obtain a decree against them without proving that any 
assets have come into their hands or even that the deceased debtor left any assets. 
A. I. R. 1934 Rang. 196. Section 53 is only meant to cover the case of a son or 
other descendant who under the section is to be deemed the legal representative of 
his ancestor with respect to property which was liable under the Hindu law for the 
payment of the debt of the deceased ancestor in respect of which a decree had been 
passed. It does not apply where a share of the brother of the father has come to the 
son and no decree has been passed against the father's brother. A. I. R. 1935 Lah. 
650= 1 5Q Jnd. Cas. 233. Where the ancestor against whom a decree is passed is 
still alive there is no question of enforcement of the decree against his legal repre- 
sentatives or against ancestral property in the hands of such legal representatives 
and the entire family property is, therefore, not liable to attachment and sale under 
the section. 1935 O. W. N. 1113=158 Ind Cas. 490 ; see also 155 Ind. Cas. 574= 
1935 M. W. N. 3i^ = 4i L. W. 6i«A. I. R. 1935 Mad. 145 = 68 Ind. Cas. 104. Section 
53 enacts a rule of procedure only and is not intended to affect i n any way the extent 
of a son’s liability for his father's debts under the Hindu law. The expression 
“property in the hands of a son” in s. 53 do*s not necessarily signify tangible pro- 
perty exclusively possessed by the son without any co-sharers or co- parceners, it 
means and includes the undivided share of the son in the joint family property held 
by himself and the other co-parceners who may be in existence. A. I. R. 1935 
Oudh 510=1935. O. W. N. 1005 = 157 Ind Cas. 945. Section 53 which 
speaks of “a deceased ancestor*’ and “property of the deceased” which has come to 
the hands of the sons cannot be stretched to apply to the property which the 
sons obtain on partition with the father. A 1. R. 1937 Nag. 45. Decree against 
Hindu father can be executed against the entire joint property in the hands of 
his sons and ancestral property is to be deemed assets of deceased. 32 Bom. 
L. R. 919— 127 Ind. Cas. 507 ; A. I. R. 1925 All. 471 = 23 A, L. J. 467 = 88 Ind. 
Cas. 290; 81 Ind. Cas. 15 = 27 O. C. i ii = ii 0. L. J. 202 ; A. 1. R. 1933 Pat. 
605. The ancestral property in the hands of the son is liable under Hindu law 
for the payment of decree on debt due by father unless and until the son can 
prove that there was in fact no debt at all or that the debt was tainted with immorality. 
A. 1. R. 1923 All. 124^20 A. L. J 969=L. R,4 A. Civ. 31 =371 Ind. Cas. 417 ; A. I. 
R. 1930 Mad. 257 = (1927) M. W. N. 776=120 Ind. Cas. 375 ; see also A. 1. R. 1933 
All. 110=1932 A. L. J. 873 ; A. I. R. 1933 Oudh 309. (jraiuity to heirs of a decea- 
sed employee by a railway administration is not assets. A. I. R. 1923 Oudh 
21 = 9 O. L. J. 401 =4 U. P. L. R. Oudh 96=25 O. C. 53. Order for attachment of 
the properly in execution of a mortgage decree against son as legal representative 
IS not necessary. A- I R. 1923 Pat. 193® 3 L. T. 43 = 6 Pat. L. J. 451. Nephew 
is not descendant for purposes of s. 50. A. 1. R. 1923. All 539 = 21 A. L. J. 353 = 45A. 
455 = 73 Ind. Cas. 958. It is only in case of son or other descendant and not 
brother that a person taking property by survivorship can be joined as legal re- 
presentative. A 1. R. 1924 All. 873=78 Ind. Cas. 637. A decree cannot be passed 
against sou as legal representative and a separated Hindu brother for appropriating 
crops sown by the deceased father. A. I. R. 1927 All. 683 = 103 Ind. Cas. 338. 
Collector has power to deliver possession of standing crops. A. 1. R. 1927 Nag. 
300=103 Ind. Cas. 231. In order to determine whether a certain person is the legal 
representative of the deceased with regard to the property sought to be attached the 
crucial date is the death of the deceased and not the date of the attachment of that 
property. A. I. R. 1926 All. 220 = 48 A. 245 = 24 A. L. J. 273-91 Ind. Cas. 785. 
Compensation in respect of dues from Government becoming due after the death of 
fhe lather and received by the son is liable to attachment in execution of the decree 
passed against son simply but really against assets of the deceased father. A. I. R. 
1930 Nag. 134= 121 Ind. Cas. 664. Section 53 is not confined to money decrees. 

I R. 1924 Mad. 571 *=46 M. L. I 471 = 19 L. W. 484*34 M. L, T. 209=83 Ind. 
Cas. 9^5 Although the land belonging to Hindu father is exempt from attachment 
in the bands of the agriculturist son under the Daccan Agriculturists Relief Act the 
rents thereof arejiable to attachment to the extent ol the property inherited, A. 1. 
R. 1929 Bom. 233. The legal representative of a deceased lamberdar is, so far as 
the assets of the deceased in hit hands are concerned, liable to the same extent as 
the lamberdar that is to say, not only for the money aciually collected by the 
lamoerdar, but also for money leit uncoWecied owing to his negligence or miscon* 
duct. 1932 A. L. J. 873=^3 L. R. 363 (Rev.)=A. L. K. 1932 A. 1103. In execution 
of money decree against watander^ watan property in hands of son is not liable. A. 
1. R. 1934 Bom. 116. Provident fund of deceased judgment-debtor paid to depen* 
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dant minor son under Provident Funds Act s. 4 (0 is not asset in hands of son 
liable to attachment for father’s debt. A. 1. R. 1934 Mad. 173. 


54. [S 265.] Where the decree is for the partition of an undivided 


Partition of estate or sepa- 
ration of share. 


estate assessed to the payment of revenue to the 
“Crown’*,* or for the separate possession of a share 
of such an estate, the partition of the estate or the 


separation of the share shall be made by the Collector or any gazetted subor- 
dinate of the Collector deputed by him in this behalf, in accordance with the 
law (if any) for the time being in force relating to the partition, or the separate 


possession of shares of such estates. 


Scope. — This seciion is applicable where the decree relates to partition of the 
whole of the revenue paying estate. It is not applicable where the decree is for 
separate possession of a share of a ponion of an undivided estate. 54 M. 443= i4t 
Ind. Cas. 181*36 M. L. W. 914=64 M. L. J. 63*A I. R. 1933 Mad. 259 Partition 
of revenue also is not necessary for applicability of the section. This section 

has no application where no separate allotment of revenues is asked for. 146 Ind. 
Cas. 20I=*A. I. R. 1933 Pesh. loi (2) ; but see 34 C. W. N. 895 = A. I R. 1931 Cal. 
104*130 Ind. Cas. 287. Where it has been held that it is not necessary that the 
plaintiff should ask for a decision of Government Revenue. Section 54 contem- 
plates a suit for partition by a tenure-holder having a right to ask for partition of 
the whole estate. 34 C. W. N. 895. tn a suit by patnider of share of revenue- 
paying estate, prayer for decision of revenue is not necessary. A. I. R. 1931 Cal. 
93*58 C. 122*34 C. W. N. 892*130 Ind. Cas. 129. Words “for the separate posse- 
ssion of a share of such an estate “contemplate the case of a m.in whose right is to 
the possession of an adequate portion or share of the whole undivided estate consi- 
dered as one. A. I. R. 1931 Cal 93=58 C, 122*34 C. W, N. 892* 130 Ind. Cas. 
129. This section is meant to apply only in case of estates assessed to revenue in 
one lump sum for the whole estate and not to estates assessed at acre rates. A. I. 
R. 1926 Rang. 80*5 Rang. 206*4 Bur. L. J. 260*95 Ind. Cas. 39. Civil Court has 
no power to interfere with the Collector's proceedings. 42 B 689*20 Bom. L. R. 
411*46 Ind. Cas 10. Section 54 does not cover a decree of a Civil Court on an 
application to partition the lands of an estate under the Bengal Estates Partition 
Act. I P. L. W. 51*38 Ind. Cas. 593. Decree for partition of a revenue paying 
estate where separate allotment of the revenue is not asked for is permissible. 1 
P. L. W. 335 = 2 Pat. L. J. 221*39 Ind. Cas. 173 Section 54 only applies where the 
decree is for partition of land by metes and bounds, that is, where land held 
jointly and assessed to Government Revenue as a whole is to be divided up into 
two or more plots between the sharers to be held by them separately and it cannot 
apply to execution of a decree in administration suit. 8 L. B. K. 33l$~io Bur. L. T. 
206*36 Ind. Cas. 385. Section 54 does not apply to a suit for pertiiion of a revenue- 
paying estate when no separate allotment of revenue is asked for. 13 Pat. 637* 
150 Ind. Cas. 6o8*A. I. R. 1934 Pat. 365. Section 54 does not apply to a suit for 
parti, ion of a revenue-paying estate when no separate allotment of revenue is asked 
for. A. I. R. 1934 Pat. 365=150 Ind. Cas 680=13 Pat. 367. 


ARREST AND DBTIiNTlON. « 


55« [S. 386.] (1) A judgment-debtor may be arrested in execution of a 


Arrest and detention. 


decree at any hour and on any day, and shall 
as soon as practicable, be brought before the 


Court, and his detention may be in the civil prison of the district in which the 
Court ordering the detention is situate, or, where such civil prison does not 
afford suitable accommodation, in any other place which the “Provincial 
Governmenf't may appoint for the detention of persons ordered by the Courts 
of such district to be detained : 


Provided, firstly, that, for the purpose of making a 1 arrest under this section 
no dwelling-house shall be entered after sunset aud before sunrise : 


* Substituted for the word “Government” by G . 1 Order of 1937 but in British 
Burma the word “Government” has been retained because this order is not in force 
in Burma. 

t Substituted by G. I. Order. In Burma read the word “Governor,” 
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Provided, secondly, that, no outer door of a dwelling-house shall be broken 
open unless such dwelling-house is in the occupancy of the judgment-debtor 
and be refuses or in any way prevents access thereto, but when the officer 
authorised to make the arrest has duly gained access to any dwelling-house, he 
may break open the door of any room in which he has reason to believe the 
judgment-debtor is to be found : 

Provided, thirdly, that, if the room is in the actual occupancy of a woman 
who is not the judgment- debtor and who according to the customs of the 
country does not appear in public, the officer, authorized to make the arrest 
shall give notice to her that she is at liberty to withdraw, and, after allowing a 
reasonable time for her to withdraw and giving her reasonable facility for with- 
drawing, may enter the room for the purpose of making the arrest : 

Provided, fourthly, that, where the decree in execution of which a judg* * * § 
medt-debtor is arrestedi is a decree for the payment of money and the judg- 
ment-debtor pays the amount of the decree and the costs of the arrest to the 
officer arresting him, such officer shall at once release him. 

{2) The “Provincial Government’** may, by notification in the “official 
Gazette”, t declare that any person or class of persons whose arrest might be 
attended with danger or inconvenience to the public shall not be liable to 
arrest in execution of a decree otherwise than in accordance with such pro- 
cedure as may be prescribed by the “Provincial Government”* in this behalf. 

( 3 ) Where a judgment-debtor is arrested in execution of a decree for the 
payment of money and brought before the Court, the Court shall inform him 
that he may apply to be declared an insolvent, and that he} [may be discharged] 
if be has not committed any act of bad faith regarding the subject of the appli- 
cation and if he complies with the provisions of the law of insolvency for the 
time being in force. 

( 4 ) Where a judgment-debtor expresses his intention to apply to be declared 
an insolvent and furnishes security, to the satisfaction of the Court, that he 
will within one month so apply, and that he will appear, when called upon, in 
any proceeding upon the application or upon the decree in execution of which 
he was arrested, the Court§ [may release] him from arrest, and, if he fails so 
to apply and to appear, the Court may either direct the security to be realized 
or commit him to the civil prison in execution of the decree. 

Sub-section ( 1 ). — A money decree is executable by arrest of judgment-debtor. 
A. I. R. 1922 Nag. 98=5 N. L. J. 49*18 N. L. R. 145 = 65 Ind. Cas. 53. Warrant 
of arrest issued by Civil Court need not be shown in the first instance to ihe person 
to be arrested. A. I. R. 1921 Cal. 79—25 C. W. N. 815. Unless there is submission 
to the custody by word or action, person making arrest shall effect it by touching 
the body of the person arrested. A. I. R. 1930 Rang. 131 * 7 Rang. 598=* 123 Ind. 
Cas. 137. The provisions of this section are mandatory. A. l.’R. 1928 Cal. 62 — 54 C. 
782 = 106 Ind. «Cas. 66. Bar of arrest does not preclude decree-holder from 
proceeding with execution by attachment and sale of movable or immovable 
property of the judgment-debtor. A. I. R. 1924 All. 707 = L R. 5 A. 408 Civ. = 82 Ind. 
Cas. I. No trespass has been committed by the defendant where he en'ers the 
plaintiff's house with bailiff and ftoid sheriff to arrest the piainiifTs brother who 
usually come and live with the plaintiff. 146 Ind. Cas. 543= A. 1. R. 1935 Lah. 723. 

Sub-eection (3) — Mere absence of note in record and piovisions of law under 
s. 55 (3) have been complied with does not connote failure to comply nor does failure 
to comply with those provisions invalidnte an arrest. A. I. R. 1930 Lah. 736=3* 
P. L. R. i88-e 128 Ind. Cas. 51. 

Sub section (4) —A bond executed by a surety under s. 55 (4) cannot be made 
to certain conditions not covered by the section. 30 S. L. R. 177 = A. 1. R. 1936 

* Substituted by G. I. Order. In Burma read the word “Governor". 

t Substituted by G. 1. Order. In Burma read “Gazette.” 

t These words were substituted for the words “wih be discharged*' by s. 2 of the 
Code of Civil Procedure (Amendment) Act, 1921 (3 of 1921). 

§ These words were substituted for the words “shall release Hiit. 
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Sind 244. But the security bond furnished for the appearance of the judgment- 
debtor is in the nature of a continuing gurantee and when the surety produces 
the judgment-debtor before the Court and requests to be allowed from further liabi- 
lity under the bond the Court should not refuse to grant the prayer. It is open 
to the decree-holder to apply to the Court for the arrest of the judgment-debtor 
until he furnishes a fresh security. 151 Ind. Cas. iS4-A. I. R. 1934 Lah. 962. 
Where a security is given under s. 55 and the bond itseifis clear that the liability 
of the surety aries on the failure of the judgment-debtor to apply for insolvency of 
the surety’s liability arises on such failure itself and not on further failure of the 
judgment-debtor to appear when called upon. A. I. R. 1935 Lah. 918 ; see also A. I. 
R. 1935 $43si56Ind. Cas 113. Court cannot extend the period of one month 

allowed under s. 55 (i). A. I. R. 1926 Mad. 681=50 M. L. J. 477=1926 M. W. N. 
390. The surety bond under this sub-section is in favour of the Court though the 
ultimate beneficiary may be the decree-holder and s. 135 of the Contract Act does not 
apply. A. I. R. 1927 Lah. 336* 106 Ind. Cas. 762. A Court can refuse to accept security 
of a person over whose property or person it has no jurisdiction. A. I. R. 1929 Lah. 
161 = 112 Ind. Cas. 689. Surety becomes liable when judgment-debtor fails to apply 
for insolvency within time fixed. A. I. R. 1928 Lah. 974=116 Ind. Cas. 554 ; see 
.ilso A. I. R. 1936 Mad. 963=44 L. W. 647=*A. I. R. 1936 Mad. 963 = 71 M. L. J. 
646=1936 M. W. N. 1031 = 165 Ind. Cas. 864. Security bond has to be interpreted 
according to the conditions expressly mentioned therein. A. I. R. 1930 Lah, 575 = 
125 Ind. Ca?. 324. Surety producting the judgjmeni-debtor before the Court and 
requesting for being absolved from further liability under the bond, shall be 
discharged. A. I. R. 1929 Lah. 262 = 30 P. L. R. 595* i*S Ind. Cas. 438 ; see also 
A. I. R- 19-8 Lah. 974=116 Ind. Cas. 554. Court cannot proceed both against the 
judgment-debtor and the security under s. 55 (4). A. I. R. 1929 Lah. 479=117 lod. 
Cas. 910. Serious illness of the judgment-debtor is a valid excuse for non- 
production so as to absolve surety from liability under the bond. A. I. R. 1929 Lah. 
479= 1 17 Ind. Cas. 910. Security can be realised on failure to comply with either 
of the two conditions under s. 55 (4). A. I. R. 1927 Mad. 108 = 52 M. L. J. 
523=26 L. W. 49=101 Ind. Cas. 525. On judgment-debtor failing to apply for 
insolvency within one month under s. 55 (4) it is optional with the executing 
Court and not the decree-holder either to commit him to civil prison or realise 
security. A. I. R. 1929 All. 377= 1 19 Ind. Cas. 500. Judgment-debtor is immune 
from arrest and detention on production of detention order from the Insol- 
veuecy Court. 128 Ind. Cas. 314 = A. I. R. 1930 Lah. 1070. This section should 
be interpreted to mean to apply in the proper form and after the compliance 
with the formalities prescribed by law or the rules framed thereunder within the 
prescribed period or within such extension thereof as may have been granted 
by the Court and failure to do likewise does not discharge surety. A. I. R. 1928 
Sind 192=111 Ind. Cas 258. The surety is liable even after the dismissal of 
the execution proceedings against the judgment-debtor. A. I. R. 1926 Mad. 
286=86 Ind. Cas. 304. Surety is liable where judgment-debtor does not apply and 
dies after prescribed date. A. I. R. 1924 Bom 428 = 48 B. 500=26 Bom. L. R. 415 = 
85 Ind. Cas. 257. Liability of surety under bond does not cease with the dismissal 
of the execution case, and such dismissal Court failing, decree-holder can enforce 
it. A. I. R. 1974 Pat. 487=5 P. L. T. 336 = 81 Ind. Cas. 702. The surety under 
s. 54 (4) should be direceted to continue until a final order is made on his petition 
to be declared an insolvent. A. I. R. 1922 Bom. 340 = 23 Bom. L. R. 1263=46 B. 
702=64 Ind. Cas. 648. Court can refuse to execute decree against deposit of 
security in first instance or realization of it under order of Court. A. I. R. 1922 
Bom. 340=46 Bom. 702=23 Bom. L. R. 1263 = 64 Ind. Cas. 648. Amount realised 
on forfeiture of security under s. 55 (4) is to be credited against the decretal amount 
and not given to decree-holder over and above the decretal amount. A. I. R. 
1921 Cal. 552 = 25 C. W. N. 35=59 Ind. Cas. 778. Surety’s liability is not 
terminated by mere filing of an insolvency petition by the judgment-debtor or 
the dismissal of an execution petition. (1916) 2 M. W. N. 273=34 Ind. Cas. 407 ; 
see also A. I. R. 1921 Pat. 72 = 1921 Pat. 19— i P. L. T. 694*5 L. J. 417* 
57 Ind. Cas. 303 ; A. 1. R. 1933 Mad. 560=145 Ind. Cas. 531. A surety is bound by 
the terms of the bond executed by him. 55 A. 548=144 Ind. Cas. 73' = A. I. R. 1933 
A. 382 ; A. I. R. 1933 Nag. 40=29 N. L. R. 28=144 Ind. Cas. 615. Simultaneous 
execution against surety and judgment-debtor not allowed. A. L. R. 1933 Nag. 193= 
29 N. L. R. 83=144 Ind. Cas. 339= A. I R. i933 Nag. 38 ; see also A. I. R. 1931 
Bom. 443=33 Bom. L. R. 820=184 I. C. 718. A surety bond is to be charged under 

C. P. Code.— 19 
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Art. 6 of the Second Schedule of the Court Fees Act, it is not chargeable under the 
Stamp Act. 84 P. L. R, 480= 143 Ind. Cas. 12 ; 14 Lah. 284a 12 Lah. L. T. 52 — 141 
Ind. Cas. 30—34 P. L. R. I32»A. I. R. 1933 Lah, 89 (S. B.). In enforcing a bond 
under this section the Court is not competent to reduce the amount for which the 
bond is executed. 30 S. L. R. 177 — A. 1 . R. 1986 Sind 244. As regards the meaning 
of '^called upon*’ to appear vide A. I. R. 1936 Rang. 168— 162 Ind. Cas. 251 — 14 Kang. 
19a Dismissal of a petition for execution absolves the surety. A. I. R. 1934 Lah. 
92—148 Ind. Cas. 570. 

By the absence of the decree-holder on a particular date the liability of the surety 
does not come to an end and is matured when application for insolvency is not made 
within the time given by the Court. 83 P. L. R. 676 = A. I. R. 1932 Lah. 492—138 
Ind. Cas. 198. It is unnecessary that the proceedings should be duplicated by the 
surety being first called on under s. 55 (4) and that subsequently fresh proceedings 
should be taken under s. 145. 33 Bom. L. R. 1595* *35 ind. Cas. 812— I. R. 1932 
Bom. 77. An order under s. 55 ( 4 ) rejecting an application for forfeiture of security 
bond is appealable. 34 Ind. Cas. 247^10 Bur. L. T. 15. But an order passed on 
application to cancel surety bond is not appealable. 55 A. 548— 144 Ind. Cas. 
781 — A. I. R. 1933 All. 382. Where a person stands surety for a judgment-debtor 
under a money decree and the Court after giving notice to surety under s. 145 of the 
Code, orders the security to be realised under s. 55 (4) the surety can appeal against 
the order. 33 Bom. L. R. 1593. A surety is not liable when application of insolvency 
by the judgment-debtor is dismissed for want of particulars required under s. 13 of 
the Provincial Insolvency Act. 33 Bom. L. R. 820 — A. 1. R. (1931) Bom. 444 It is 
contrary to public policy to allow a surety to recover any sum forfeited either from 
the actual person for whom he stood surety or from any person who induced him to 
stand surety. 32 Bom. L. R. 739 

56. [S. 245A.]. Notwithsanding anything in this Part, the Court 
Prohibition of arrest or de- shall not order the arrest or detention in the 
temion of women in execution civil prison of a woman in execution of a decree 
of decree for money. for the payment of money. 


57. [S. 838*] The ^Trovincial Government*’* may fix scales graduated 

Subsistence allowance according to rank, race and nationality, of 

monthly allowances payable for the subsistence 
of judgment-debtors. 


58- [Ss* 841, 842.] (1) Every person detained in the civil prison in 
Detention and release. execution of a decree shall be so detained, — 


(a) where the decree is for the payment of a sum of money exceeding 
fifty rupees, for a period of six months, and 

(^) in any oiher case for a period of six weeks : 

Provided that he shall be released from such detention before the expiration 
of the said period of six months or six weeks, as the case may be,^ 

( 1 ) on the amount mentioned in the warrant for his detention being paid 
to the cfficer-in-charge of the civil prison, or 

(iV) on the decree against him being otherwise fully satisfied, or 
{Hi) on the request of the person on whose application he has been so 
detained, or 

{iv) on the omirsion by the person, on whose application he has been so 
detained to pay subsistence allowance : 

Provided, also, that he shall not be released from such detention under 
clause (it) or clause {iii\ without the order of the Court. 

(2) A judgment debtor released from detention under this section shall 
not merely by reason of his release be discharged from his debt, but he shall 
not be liable to be re-arrested under the decroe in execution of which he was 
detained in the civil prison. 


* The' words “Provincial Government*’ have been substituted by G. 1. Order. In 
British Burma for “Provincial Government” read “Governor’* vide G. B. Order, 1937 . 
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Notes.— Words 'fetich detention* in proviso (i) and ‘detention* under this section 
in proviso (2) mean detention in civil prison. A. I. R. 1937 Lah. 253. 


59. [S. 653.] 

Release on ground of illness. 


(1) At any time after a warrant for the arrest of a Judg- 
ment-debtor has been issued, the Court may 
cancel it on the ground of his serious illness. 


(2) Where a judgment-debtor has been arrested, the Court may release 
him if, in its opinion, he is not in a fit state of health to be detained in the 
civil prison. 

(3) Where a judgment-debtor has been committed to the civil prison, he 
may be released therefrom — 

(a) by the “Provincial Government,”* on the ground of the existence of 
any infectious or contagious disease, or 

(i) by the committing Court, or any Court to which that Court is 
subordinate, on the ground of his sulTcring from any serious illness. 

(4) A judgment-debtor released under this section may be re-arrested, but 
the period of his detention in the civil prison shall not in the aggregate exceed 
that prescribed by section 58. 


Scope — The Court has no authority to fix any term of imprisonment under this 
section when committing a debtor to jail. 5 C. W. N. 14$. A judgment-debtor 
arrested and released immediately without being imprisoned may be re-arrested. 
U. B. R. (1897-1900) Vol. II, p. 281. The provisions of s. 59 are self contained and 
are not controlled by the provisions of s. 55 (3) and (4) and are based on purely 
humanitaiian grounds. If a judgment-debtor is suffering from serious illness the 
Court of justice would be well advised in ordering his release so as to escape the 
moral responsibility if anything happens to him in the event of his being sent to 
jail. A. I. R. 1934 Lah. 807 = 36 P. L. R. 72** 152 Ind. Cas. 427. The fact that a 
judgment-debtor arrested in execution of a decree was released owing to non- 
payment of subsistence money by the decree-holder is no bar to his being 
arrested against in execution of the same decree. 26 A. 317 ; see also A. 1. 
R, 1929 Lah. 361. A payment of subsistence money is not valid unless it 
reaches the officer in time. 22 Ind. Cas. 2$. Cost of clothing is not subsistence 
allowance. 17 Ind. Cas. 911=9 Bur. L. T. 159=6 L. B. R. 61. Where a judgment- 
debtor is released while being taken to civil jail, he cannot be deemed to be released 
from detention under s. 5 8 as to exempt him from re-arrest. A. 1 . R. 1929 Lah. 
361 = i]8 Ind. Cas. 531. 


Attachment. 

60. IS. 266.] (1) The following property is liable to attachment and 
^ , sale in execution of a decree, namely, lands, 

and"^X‘il[> ex?utronof?eTree‘ or other buildings, goods, money, bank- 

notes, cheques, bills of exchange, hundis, pro- 
missory-notes, Government securities, bonds or other securities for money, 
debts, shares in a corporation and, save as hereinafter mentioned, all other 
saleable property, movable or immovable, belonging to the judgment-debtor, 
or over which, or the profits of which, he has a disposing power which he 
may exercise for his own benefit, whether the same be held in the name of 
the judgment-debtor or by another person in trust for him or on his behalf : 

Provided that the following particulars shall not be liable to such attach- 
ment or sale, namtly : — 

(a) the necessary wearing apparel, cooking vessels, beds and bedding of 
the judgment-debtor, his wife and children, and such personal ornaments as, in 
accordance with religious usage, cannot be parted with by any woman ; 

(b) tools of artisans, and where the judgment-debtor is an agriculturist, 


* The words “Provincial Government** have been subsliluied by G. I. Order. In 

British Burma for “Provincial Gavernment** read "Governor'* vide G. B. Order, 19 ^ 7 * 
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his implements of husbandry and such cattle and seed-grain as may, in the 
opinion of the Court, be necessary to enable him to earn his livelihood as such, 
and auch portion of agricultural produce or of any class of agricultural produce 
as may have been declared to be free from liability under the provisions of the 
next following section ; 

(0 houses and other buildings [with the materials and the sites thereof 
and the land immediately appurtenant thereto and necessary for their enjoy- 
ment) belonging to an agriculturist and occupied by him ; 

{d) books of account ; 

{e) a mere right to sue for damages ; 

(/) any right of personal service ; 

(g) stipends and gratuities allowed to “pensioners of the Crown“* or 
payable out of any service family pension fund notified in the “official Gazette”! 
by the “Central Government or the Provincial Government”! in this behalf, 
and political pensions ; 

the wages of labourers and domestic servants, whether payable in 
money or in kind ; and salary, to the exent of the first hundred rupees and 
one half the remainder of such salary ; 

(0 the salary of any public offiicer or of any servant of a railway com- 
pany or local authority to the extent of the first hundred rupees and one half 
the remainder of such salary ; 

Provided that, where the whole or any part or the portion of such salary 
liable to attachment has been under attachment, whether continuously or inter- 
mittently for a total period of twenty-four months, such portion shall be exempt 
from attachment until the expiry of a further period of twelve months and, 
where such attachment has been made in execution of one and the same 
decree, shall be finally exempt from attachment in execution of that decree 

(J) the pay and allowances of persons to whom the “Indian Army Act, 
1911, or the Burma Army Act’ * apply ’‘or of persons other than commissioned 
officers to whom the Naval Discipline Act as modified by the Indian Navy 
(Discipline) Act 1934 applies :”t 

{k) all compulsory deposits and other sums in or derived from any fund 
to which the Provident Funds Act, “I925”,t for the time being applies in so 
far as they are declared by the said Act not to be liable to attachment ; 

t“(/J any allowance forming part of the emoluments of any public officer 
or of any servant of a railway company or local authority, which the Gentral 
Government, II may by notification in the “official Gazette”1[ declare to be exempt 
from attachment, and any subsistence grant or allowance made to any such 
officer or servant while under suspension 

(w) an expectancy of succession by survivorship or other merely con- 
tingent or possible right or interest ; 

(ff ) a right to future maintenance ; 

{o) any allowance declared by ‘*any Indian law” t to be exempt from 
liability to attachment or sale in execution of a decree ; and, 

iP) where the judgment-debtor is a person liable for the payment of 
land-revenue, any movable property which, under any law for the time being 


♦ Substituted by G. I. Order and G B. Order, 
t Substituted by G. 1. Order,. 

} Substituted by Act IX of 1937. 
g Inserted by Act 35 of 1934. 

£ Substituted by G. 1. Order. In Burma read “Governor”. 

4 Substituted by G. 1. Order of 1937. In Burma read "Gazette.** 
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applicable to him, is exempt from sale for the recovery of an arrear of such 
revenue. 

'^Explanation /. — The particulars mentioned in clauses (X), (/), (J), (/) 
and (o) are exempt from attachment or sale whether before or after they are 
actually payable ; '*and in the case of salary other than salary of a public officer 
or a servant of railway company or local authority the attachable portion 
thereof is exempt from attachment until it is actually payable ;*’« 

"Explanation 2 . — In clauses {h) and ( 1 ) 'salary* means the total monthly 
emoluments, excluding any allowance declared exempt from attachment under 
the provisions of clause (/), derived by a person^from his employment whether 
on duty or on leave.*’! 

( 2 ) Nothing in this section shall be deemed — 

to exempt bouses and other buildings (with the materials and the sites 
thereof and the lands immediately appurtenant thereto and necessary for their 
enjoyment) from attachment or sale in execution of decrees for rent of any such 
house, building, site or land. 

Local Amendments in British Burma.— In clause (g) of sub-section (i) for 
"official Gazette” substitute "Gazette” and for "Central Government or Provincial 
Government” substitute "Governor” in clause (e) for “Central Government” read 
"Governor” and in clause (o) for “Indian law” substitute “any enactment in force in 
British Burma .” — Vide Government of Burma (Adaptation of Laws) Order, 1937. 

Scope.— Exception under this section can be clai med only by the judgment- 
debtor. After waiver by him his son cannot claim the privilege. 145 Ind. Cas 169= 
A. 1 . R. 1933 Lah. 251=6 I. R. Lah. 67. Section 60 (i) is mandatory and objection 
can be entertained, though raised at a late state of execution proceedings. A. I. R. 
1930 Nag. 11 = 119 Ind. Cas. 677. Non-transferable occupancy neither can be 
attached and sold in execution of a decree nor can it vest in a receiver. A. I. R. 1930 
Sind 75 = 121 Ind. Cas. 876. When property is offered as security the proprietary 
interest of the surety is not automatically extinguished, merely a first charge is 
created on the security which will have to be available in the first instance for the 
purpose for which it has been offered and such security is not exempted from attach- 
ment under s. 60. A. I. R. 1930 A!I. 225 = (i93o) A. L, J. 402 = 125 Ind. Cas. 477. 
Future, fluctuating and uncertain profits accruing from immovable property not be- 
longing to judgment-debtor cannot be attached. A. I. R. 1929 Cal. 352 = 33 C. W. 
N. 282=121 Ind. Cas. 751. Section 60 is a prohibition against forcible attachment or 
sale. A. L. R. 1935 Lah. 2 10 = A. 1 . R. 1935 Lah. 164. Arrears of maintenaiice 
payable under order of criminal Court cannot be attached if the right to receive 
maintenance is only a personal right created by the order. The true test is whether 
a merely personal right is created by the order tor maintenance or not. A. I. R. 1935 
Cal 578=39 C. W. N. 281 = 62 C. 404. Unpaid balance of mortgage money payable 
to third person is debt. A. 1 . R. 1935 A preliminary decree for accounts 

is a saleable property. 159 Ind. Cas. 69^^40 C. W. N. 145 = A. 1 . R, 1935 Cal. 751. 
A promissory-note in the name of third person is attachable under sub-section (i). 58 
M. 693=153 Ind. Cas. 944=1935 M. W. N. i = A. I. R. 1935 Mad. 181 = 41 L. W. 
15 = 68 M. L. J. 8t (F. B.). The right of a widow to live in a portion of the family 
house which she has obtained by a decree against the creditor purchaser of the house 
is a right restricted in its enjoyment personally to her. The right is inalienable 
under s. 6 (d) T. P. Act and read with s. 60, C. P. Code, such an interest cannot be 
subject of attachment in execution. A. I. R. 1935 Mad. 848=69 M. L J. 3 ^ 7=^935 
M. W. N. 728 = 4 L. W. 763 = 157 Ind. Cas. 853; see also 31 M. 500. Where a 
woman obtains a decree for maintenance on a suit filed in jorma pauparies and 
future maintenance is made a charge on certain property, the proceeds on sale of 
such property on execution are not attachable by Government for Court-fee. A. 
I. R. 1935 21 = 154 Ind. Cas. 580. But maintenance decree is attachable in so 

far as it relates to arrears of maintenance. 148 Ind. Cas. 196= A. 1 . R. 1934 
Nag. 83. Khadim's share in offerings of shrine is attachable. A. I. R. 1934 
Lah. 57=36 P.L R. 446=15 Lah. 136. Right of a occupier in State land is 
not attachable. A. 1 . R. 1934 Rang. 263 = 149 In<^- Cas. 815. Exemption 

* Added by Act IX of 1937. 

t The words within quotations have been inserted by Act JX of 1937. 
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under s. 6o cannot be claimed after sale. A. I. R. 1930 Lab. 106s 121 Ind. Cas. 303. 
Executions under morgage decrees are not governed by s. 60. A. I. R. 1929 Rang. 
27® 115 Ind. Cas. 651. The decree-holder may have acted in perfectly good faith 
and innocently in attaching wrong property but is nevertheless liable if damages 
h^e been caused by his mistake. A. I. R. 1925 Nag. 390^8 N. L. J. i7o«94 
Ind. Cas. 573 ; A. I. R. 1929 Lah. 200^112 Ind. Cas. 848. Insolvant*s money depo- 
sited by him as security for costs of appeal to His Majesty can be attached, but 
order of attachment must be made subject to the result of appeal. A. I. R. 1929 Pat. 
9*9 P- L. T. 969=8 Pat. 478 = 114 Ind. Cas. 465. A right to apply for attachment 
IS a processual right and a privilege within the discretion of Court A. I. R. 1928 
Mad. 1173 = 55 M. L. J. 382 = 28 L. W. 314 = 113 Ind. Cas. 416. Groves situate on 
ex-proprietory holding cannot be attached and sold in execution of a decree. A. I. R. 
1937 All. 779=161 Ind. Cas. 526. Omission to follow correct procedure under the 
appropriate order and rule is merely an irregularity, not rendering sale a nullity. 
A, I R. 1927 All. 76= 49 A. 292 = 25 A. L.J. 173 = 99 Ind. Cas. 443. If there is a 
present gift with a postponed payment, a vested interest is created. A. I. R. 1926 
Mad. 371 = 20 M. L. J. 79*92 Ind Cas. 1021. Estate in the hands of the mother of 
deceased proprietor who derives her title by virtue of her marriage is liable to 
attachment for payment of debts incurred by previous male holder. A. I. R. 1926 
Lah. 7=26 P. L. R. 735*90 Ind. Cas 1052. 

S^eable property. — The equity of redemption is a substantial right capable 
nf being attached and sold. A I. R. 1923 Rang. 119=70 Ind. Cas. 530. It is clear 
that the Court can only sell in execution property which the judgment-debtor can 
lawfully alienate. 70 Ind. Cas. 466=45 M. 620=42 M. L. J. 477. Interest of a 
Buddhist couple in marriage property is not saleable property within s, 60 as it is 
indeterminate and variable according to contingencies. A. I. R. 1927 Rang 274=5 
Rang. 478=104 Ind. Cas 516 -. see also 33 Ind. Cas. 118 = 9 Bur. L. T. 74. Property 
assigned to female members of ztmindar's household for enjoyment in common being 
life-estate, cannot be attached in execution against her personally as right of any 
member ceases on her death. 33 Ind. Cas. 83. Future perquisite on account of 
offering or bhog to the dciiy being an uncertain and indefinite income canno: be 
attached, i P. L. T. 75*55 Ind. Cas. 175. A right to get reconveyance and 
possession of property worth fifteen lakhs for payment of six lakhs is property of a 
very valuable kind which is attachable and saleable. A. I. R. 1921 Mad. 498=(i92i) 

M. W. N. 519. Aithan property is not attachable and saleable in execution of 
personal decrees against Mohant A, I, R. 1931 Oudh 119=8 O. L. J. 21 0=61 Ind. 
Cas 757* Right to hold property as security for dower's debt and to continue in posse- 
ssion thereof until dower's debt is satisfied is transferable property. A. I. R. 1923 Pat. 
33 = 2 Pat. 84=4 P. L. T. 272 = 70 Ind. Cas. 312. Right of occupier of State land to 
occupy such land is saleable interest. A.I.R. 1937 Rang 74. Words '‘belonging to judg- 
ment-debtor** do not mean ‘‘belonging to judgment-debtor alone'’. Share of debts due 
to judgment-debtor along with another is attachable and not exempt under this 
section. A. I. R. 1937 Cal 199. Objection must be raised before actual sale. 30 

N. L. R. 135=148 Ind. Cas. 200= A. I. R. 1934 Nag. 82. A mere right to give a 
lease is not property which can be transferred. A. I. R. 1936 Pesh. 90. 

DisposiDg power. — This section only authorises the attachment of property 
over which tne judgment-debtor has a disposing power which can be exercised for 
his own benefit. 15 C, 329*15 I- A. i (P. C.); 10 Pat. 582=132 Ind, Cas. 868=12 
Pat. L. T. 50 = A. I. R. 1931 Pat. 364, Sons of assured deceased can not prevent 
attachment of money payable under policy. A. I. R. 1928 Cal. 518=55 C. 1315 = 

47 C. L. J. 587*32 C. W. N. 634*114 Ind. Cas. 658 ; see also 37 B. 471. Where 
liindu widow is restricted by deed of compromise from having any disposing power 
the property so got, cannot be attached. A. I. R. 1923 Bom. 276=25 Bom. L. R. 293 
*47 B. 597*73 Ind. Cas. 196. The judgment-debtor retains an interest in the pro- 
perties even after they are sold in execution till the sale is confirmed and the same 
can be attached. L31 Ind. Cas. 14=34 L. W. 53i = A. I. R. 1931 Mad. 511. The 
Nawab of Moorshedabad has got disposing power over the rents and profits of his 
property. 58 I. A. 215 = 132 Ind. Cas. 727*35 C. W. N. 79i*A. I. R. 1931 P. C. 160 
=61 M. L. J. 208=53 C. L. J. 493*1931 A. L. J. 495 (P. C.). Power to dispose 
partner’s interest in a partnership may be attached and sold in execution. A I. R. 
i929Mad. 641 = 52 M. 563*29 L. W. 823=57 M. L. J. 264=116 Ind. Cas. 343. If 
there is present gift with a postponed payment a vested interest is created, 92 Ind. 
Cas. 1021= A. I. R. 1926 Mad. 37**20 M. L. J. 79* Where the KhadiwCs share in 
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the offerings of a shrine are by custo m allowed to be sold the light to such a share 
can be attached and sold. A. I. R. i 934 Lah. 57- 

Debts.— Debts means actually existing debt. 77 C. 38 = 4 C. W. N. 87 ; 9 C. W. 
N. 703. Rent in respect of future period is not debt. A. I. R. 1928 All. i93«»5o A. 
507s: 26 A. L. J. 253» 108 Ind. Cas. 229. Sum standing to the credit of deceased in 
the Benefit Fund is not a debt liable to attachment. A. L. R. 1933 Rang. 48— A. I. 
R. 1933 Rang 23* 142 Ind. Cas. 360. Attaching creditor can attach any debt due 
though not immediately payable. 56 Ind. €35.948=12 Bur. L. T. 247. Debt that 
has not yet fallen due cannot be attached. A. I R. 1925 Rang. 318 89 Ind. Cas. 
794. Existing debt when payment is differred is attachable while where both the 
debt and its payment is in future, such debt is unattachable. A. I. R. 1925 Cal. 561 = 
78 Ind Cas. 881. The word ‘debts' does not merely mean entire debts but includes 
share of debts. A. 1. R. 1937 Cal. 199. 

Proviso.— Proviso to s. 60 (i) is mandatory and the Courts have no jurisdiction 
to attach and sell any of the properties mentioned therein. A. 1. R. 1935 Lah. 942. 

Clause (a). — Necessary wearing app.irel is not liable to attachment. 9 B. H. C. 
R 272. A mangala tutra of a Hindu lady is such an appatel. 9 B. 106. Cooking 
vessels come under cUuses (a) and (b). A. I. R. 1932 All. 344=54 A. 399=136 
Ind. Cas. 280. 

Clause (b). — A sewing machine is a tool. 65 Ind. Cas 416. Artisan is one 
engaged in a mechanical employmen^ Musicians and washermen are nor artisans. 
5. L. W. 596=38 Ind. Cas. 41 5 = ( 1917) M. W. N. 420; 38 Ind. Cas. 414 = (1916) 2 U. 
B. R. 133. The word ‘'artisans’’ includes one who practices or cultivates an art. 
54. A. 399= A. I. R. 1932 All. 344*136 Ind. Cas. 280. Agriculturists include not 
only tenants or proprietors cultivating land but also persons engaged in cultivation 
of land. 41 B. 475= 19 Bom. L. R. 281. 39 Ind. Cas. 639. Cattle necessary for 
agricultural purpose cannot be attached. 13 S. L. R. 201 ; 61 Ind. Cas. 777. When 
judgment-debtor is in a position to replace them they can be attached. 25 Ind. Cas. 
117. Where a judgment-debtor's only source of living is not by cultivation of land 
he is not an agriculturist. 63 Ind. Cas. 681 ; see also 130 Ind. Cas. 81=26 N. L. 
R. 295 i A. I. R. 1931 All. 20=14 R D. 7i6 ; A. I. R. 1928 All. 211 = 116 Ind. Cas. 
2u ; A. 1. R. 1927 All. 601 = 106 Ind. Cas 49 ; 106 Ind Cas. 45* A I. R. 1928 Lah. 
132 ; A. I. R. 1928 Nag. 23=105 Ind. Cas 129. A person tilling his land for 
years does not lose his status of agriculuirist merely because he has temporarily 
let out the land. A. I. R. 1930 Lah. 191 = 30 P. L. R. 649=119 Ind. Cas. 225. The 
term *'artisan’' does not include surgeon or doctor. 144 Ind. Cas. 848=34 P. L. R. 
809 = A. I. R. 1933 L^h. 936. Chatak an iron pot used for the purpose of preparing 
gur from sugarcane is an implement of husbandry. 81 1 C. 67. A sweetmeat vendor 
is an artisan. A. I. R. 1935 All. 848= 1935 A. L. J. 1011. 

Clause (c). — The fact that a person cultivates his own land and thereby 
maintain himself and his family will not necessarily make him any the less an agri- 
culturist. 132 Ind. Cas. 809= A. I. R. 1931 All. 20, The term "agriculturist” is used 
in s. 60 (c) to denote a person making bis living by tilling the soil. In other words one 
whose sole means of livelihood is gained by cultivating the land and does not neces- 
sarily mean a person who works with his own hands. The property of an agriculturist 
to be exempt under clause (c) must be shown to have been occupied by him 
as such for purposes of agriculture /. in order to enable the owner or occupier 
to cultivate the land. 8 O. W. N. 1353 ; see also 26 N. L. R. 295= A. I. R. (1931) 
N. 8=130 Ind. Cas. 81 ; A. I. R. 1933 Rang. 227 (F. B.)=i45 ^nd. Cas. 326=11 
Rang. 372 ; A. I. R. 1933 Lah. 1010 ; 141 Ind. Cas. 824 = 29 N. L R. io6=A. I. R. 
1933 Nag. 80. An "agriculturist" includes a person who gives a substantial portion 
of his livelihood} not necessaiily the whole of it by agriculture. 17 N. L. J. 271 ; 
see also 157 Ind. Cas. 986=1935 A. L. J. 507 = A. 1. R. 1935 All. 44^ ; A. I. R. 1936 
Lah. 532=161 Ind Cas. 16. The cultivation of land by hired labourers by a per- 
son who has a different occupation cannot constitute that person an agriculturist. A, 
I. R. 1935 All. 242=1935 A. L. J. 306=153 Ind. Cas. 511 = 1935 A. W. K. 47 ; see 
also 164 Ind. Cas. 690 = 38 P. L. R. 333=A. I, R. 1936 Lah. 737 ; A. I. R. 1936 Rang. 
215=162 Ind. Cas. 694=8 R. R. 579 ; A.I.R. 193^ Pesh. 151 = 163 Ind. Cas. 621. S. 60 
(e) is intended to protect agriculturists who are the owners of the houses and in 
occupation thereof as such owners. 1935 W. N. 793" ^5^ Ind. Cas. 759 » see also 
A. I- R. 1935 Lah. 894 ; A. I- R. i93S Rai- 496=158 Ind. Cas. 59 ; A. 1. R. 1936 Lah. 
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89$* House in occupation of agriculturist is exempted from attachment even if not 
used for agricultural purposes. A. L. R. 1^33 All. 740^2 A. W. R. 580 ; see also 
147 Ind. Cas. 676»33 P. L. R. 185 ; 35 P. L. R. 509=A. I. R. 680 ; A. R. 1934 
Lah. 614^35 P. L. R. 520. A judgment-debtor may be an agriculturist although 
the cultivation of lani is not his sole means of livelihood f. even if he obtains 
some income from sources others than agriculture. 26 N. L. R. 295^ A. I. R. 1931 
Nag. 8a 130 Ind. Cas 81. In order to exempt a house of an agricultrist from 
attachment it must be proved that it is being used or occupied bona fide for purpose 
of agriculture. 12 Lah. 3670130 Ind Cas. 4i9*>3i P. L. R. 842a A. I. R. 1930 Lab. 
1034. The burden of proving essential facts lies on the debtor. Ibid, The intention, 
of s. 60 in the proviso in question is that an agriculturist should not be deprived of 
his means of livelihood by passing his house and other buildings taken from him. 
1932 A. L. J. 675== A. I. R. 1932 A. 508*138 Ind. Cas. 685 = A. L. R. 1932 All. 883. 
Where the judgment-debtor belonged to an agriculturist caste and it is not proved 
that he had any other occupation, it is presumed that he is an agriculturist and 
occupies the building in that capacity. 1932 A. L. J- 499=^138 Ind. Cas. 67* A. I. 
R. 1932 All. 499= A. L- '93* All. 865. It is doubtful whether the word “agricul- 
turist” as used in s. 60 (c) denotes a person making his living by tilling the soil and 
whether a judgment-debtor who is a Government servant cannot be said to have his 
sole means of livelihood by cultivating the land. 9 O. W. N. 1 144= 16 R. D. 589 
The mere fact that these persons have obtained permission to build houses on a 
portion of the land which was formerly their occupancy tenancy does not necessarily 
imply that they have themselves ceased to be agriculturists or that they no longer 
occupy the house in the capacity of agriculturists. 1932 A. L. J. 499= 138 Ind. Cas. 
A. 361 a A. L. R. 1932, 865. Where house to be attached is occupied by sons of 
deceased debtors as agriculturists it need not be proved that their deceased 
father also occupied as agriculturist. A. 1. R. 1928 All. 211* 116 Ind. Cas. 20. 
Objector having properties more than sufficient for his agricultural requirements can- 
not claim exemption in respect of all. A. I. R. 1929 Lah. 181*30 P. L. R. 29=10 
Lah. L. J. 543B115 Ind. Cas. 478. The word “occupation” does not necessarily mean 
“residence” only. A. I. R. 1927 All. 244=99 Ind. Cas. 376. It is only house occupied 
by agriculturist as such that is exempted. A. 1. R. 1927 Lah. 66*98 Ind. Cas 857 : 
see also A. 1. R. 1927 Lah. 230*92 Ind. Cas. 759. “Occupied by*’ means “lived in by” 
or ‘ used for agricultural purposes by.” A. I. R 1926 Lah. 230=92 Ind. Cas 759- 
The word agriculturist must be strictly construed. A large landed proprietor e, g, 
owning 300 acres of land, even though his sole income is from land, is not an agri- 
culturist. 92 Ind. Cas. 398* A. I. R. 1926 Mad. 950*49 M. 227*50 M. L. J. 90 = 92 
Ind. Cas. 396. Agriculturist does not cease to be so merely because he becomes 
Akalu A. I. R. 1925 Lah. 331 = 7 Lah. L. J, 95*29 P. L. R. 463*88 Ind. Cas 543- 
Burden of proving exemption lies on person objecting to attachment. A. 1. R. 1925 
All. 432 = 87 Ind. Cas. 564 ; A. I. R. 1930 Lab. 1034*31 P. L. R. 842*150 Ind. 
Cas. 419. Agriculturist whose house is exempt from attachment is one who tills 
field and gets livelihood mainly from cultivation. 20 C. W. N. 874=35 Ind. Cas. 
343 ; 14 A. L. J. 240*33 Ind. Cas. 727 ; 39 A. 120*14 A. L. J. 1031*38 Ind. Cas. 
171. House of an agriculturist appurtenant to his holding not liable to snle in 
execution of decree obtained upon morUage of the house. 51 Ind. Cas. 553; see 
also 15 N. L. R. 83=51 Ind. Cas. 129 ; 45 Ind. Cis. 546. Vacant site used for storing 
manure with no structure over is not included in "nouses and other buildings”. 4 P. 
W. R 1917*21 P. L. R. 1917 = 39 Ind. Cas. 375. House of insolvent whose chief 
source of income at the time of his application was xemtnderi is not property exempt 
from attachment. 40 Ind. Cas. 544- Agriculturist judgment debtor may agree to 
sell his house by using his privilege under $. 60 (c). A. I. R. 1927 Pat. 233*6 Pat. 
254*8 P. L. T. 563*102 Ind. Cas. 616 ; see also A. I. R. 1931 All. 20*(i93o) A. 
L. J. 1599*52 A. 1027. In considering means of livelihood the question of burden 
of proof cannot be ignored. A. 1. R. 1931 All. 2o*L. R. 11 A. 340 Rev. An agri- 
culturist’s house occupied by him in the village as also his hut in the field are exempt 
from attachment. .A I. R. 1930 Rang. 129*7 Rang. 766*121 Ind. Cas. 777* A 
female occupancy tenant not cultivating field herself can be agriculturist, and her 
house is exempt from attachment. A. I. R. 1927 Nag. 374*10 N. L. J. 159*102 
Ind. Cas. 712. If even without objection Court otherwise becomes cognisant of the 
fact that the property attached was the house of an agriculturist it would be his duty 
to withdraw the attachment. A. I. R. 1930 All. 727* (I93^) A. L. J. 1244*127 Ind. 
Cas. 447. Where there is no proof of a house being used for purposes of agriculture, 
it is not exempted from attachment. A. L, R. 1934 Lah. 76. Objection under 
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clause (i) (c) after sale but before confirmation cannot be entertained. A. T. R. 1937 
Lah. 309; see also 58 B. 569—36 Bom. L. R. 681 = A. I. R. 1934 Rom. 348. In 
order to exemption of house from attachment, honafide occupation for agricultural 
purposes must be proved. A. I. R. 1937 Lah. 200. An objection before two days 
of the sale should not be entertained. 38 P. L. R. 689. Where an agriculturist 
has got two houses and one is sufficient for occupation by him honafide for purposes 
of agriculture, the other house can be attached. A. I. R. 1934 Lah. 168 — A. L. R. 
1934 Lah. 177. 

Clause (d). — Books of account are exempt from attachment. 3 B. H. C. R. 43. 
But Court can require the judgment-debtor to produce his books in Court. 3 N. W. 
P. H, C. R. 334. Jatuhahi of a Gayawalxs not liable to attachment. A. I. R. 1922 
Pat. 556—iPat. 619-3 P. L. T. 6^3 = 68 Ind. Cas. 944> 

Clause (e).— A right to bring suit is exempt from attachment. 3 W. R. Mis 
18 ; 14 W. R. 152 ; 6 N. W. P. H. C. 95 ; 78 Ind. Cas. 409 ; 76 Ind. Cas. 657 ; (191S) 
M. W. N. 887. The right to claim compensation being a mere right to sue cannot 
be attached. 157 Ind. Cas. 587-31 N. L. R. 235 — A. I. R. 1935 Nag. 135. A mere 
right to sue cannot be attached. A. 1. R. 1936 Nag. 218. 

Clause (f). — The rights of personal service within the meaning of proviso (f) is 
neither heritable, nor partible nor transferable. 160 Ind. Cas. 355—17 Pat. L. T. 77 
— A. I. R. 1936 Pat. 10. Birt of Mahahrahman being right to personal service cannot 
be sold in execution of money decree. 41 A. 656—17 A. L. }. 842 — 51 Ind. Cas. 
539. Birt jijmani is a right to presonal servicct although Hindu law regards 
this right as immovable property. 43 Ind. Cas. 650. Offerings at temple being per- 
sonal property cannot be attached in execution. 126 P. L. R. 1917— 159 P. W. R. 
1917 = 42 Ind. Cas. 390. Though the right of Gangaputra to receive offerings is 
right of personal service and cannot be attached his right of occupation of particular 
sput on bank together ^^\ih physical articles is liable to attachment. A. I. R. 
1929 Oudh 444— 6 O. W. N. 780= 120 Ind. Cas. 822. P ala or turn of worship of 
Goddess Kali at Kalighat is alienable and attachable in execution. A. I. R. 1933 
Cal. 757; see also A. I. R. 1935 131 — i54lnd. Cas. 944 ; see also 58A. 457. 

The interest of an utpat or priest's share in the net balance of the offerings to the 
deity is attachable. A. I. R. 1927 Bom. 143 = 29 Bom. L. R. 102— 100 Ind. Cas. 
ioo<). 

Clause (g) — Gratuity to railway servant is not attachable, ii Pat. 584—140 
Ind. Cas. 561 — A. I. R. 1932 Pat. 311 ; see also 5 M. 272 ; 6 A. 173. Pension im- 
plies periodical payments of money by Government to the pensioner. 26 A. 617 ; 
24 Ind. Cas. 805 j 8 C. W. N. 665 ; 58 I. A. 215 — A. I. R. (1931) P. C. 160—1931 A. 
L. J. 495 = 35 W. N. 791 = 53 C. L. J. 493 = 6i M. L. J. 208 = 132 Ind. Cas. 727 
(P. C.). There is no presumption that jagir is political pension. Judgment-debtor 
must prove that it is so. in Ind. Cas. 838 ; see also A I. R. 1929 Nag. 232—116 
Ind. Cas. 661. Compensation by the Government for forest dues in respect of 
jagir land taken over by the Government for forest purposes is not exempt from 
attachment. A. I R. 1930 Rom. 134— 121 Ind. Cas. 664. Where the grant to K 
was of land rather than of revenue charged on land it is not a political pen- 
sion. 22 C. W. N. 577 = 47 Ind. Cas. 632 (P. C.) ; affirming 36 A. 311^25 Ind. Cas. 
120. Money payable to retired employee is attachable. A. 1. R. 1922 Cal. 196. 
A pension is not ordinarily attachable decree-holder must prove that a particular 
pension is attachable. A. I. R. 1922 All. 429=44 A. 697 = 20 AL.J. 679=68 Ind. Cas. 
854. Garatuiiy granted to the heirs of the deceased employees by a railway ad- 
ministration is not assets of the employee in the hands of his heirs. A. 1. R. 1923 
Oudh 21 = 26 O. C. 53 = 9 O. L. J. 401 — 69 Ind. Cas. 893 Gratuity payable by a 
University to its servants not being in the nature of Government pension is not 
exempt from attachment. A. I. R. 1924 Lah. 688 — 75 Ind. Cas. 945. Where trial 
Court directs sale of pension by decree, execution Court cannot re-open the ques- 
tion of saleability ; A. I. R. 1925 All 652—47 A. 900—23 A. L J. 841 — 89 Ind. Cas. 
364. For finding out the meaning of pensions as used in s. 60 (g) reference 
to Pensions Act is not proper. A. 1. R. 1937 Lah. 178. Where Government 
granted income of certain water metes as Jagir^ the income from lease is not liable 
to be attached. A. I. R. 1937 Lah. 21 1. A political pension is a fixed periodical 
allowance or stipend granted, not in respect of any right, privilege, perquisite 
or office, but on account of services or particular merits or as compensation to 
dethrone Princes, their familes and dependants, /agirs known as Ala /agirs 
in the Amhala district are accordingly within the meaning of s. 60 (1) and as 
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such are exempt from attachment. A. I. R. IQ34 Lah. 88ies36 P. L. R. ioS**A. L. 
R. 1934 Lah. 824. The Code makes all political pensions exempt in whatever 
form they are granted by the Government. 38. P, L. R. 531. Moneys subscribed 
by^ members to mutual benefit fund and payable under rules to nominee or legal 
heirs are not attachable. 70 M. L. J. 581 = 43 L. W. 527 = 1936 M. W. N. 333- 

Clauses (h) and (i). — These two clauses were substituted by Act IX of 1937 
in order to give effect to the recommendation of the Royal commission on labour. 
The following Statement of Objects and Reasons were appended to L. A. Bill 1 1 
of 1935 which after some modifications was placed on the statute Book as Act IX of 
1937* ^ The framer of the Bill observes : "The Royal Commission on labour drew 
attention to the indebtedness prevailing among certain clauses of workers, and 
exj)ressed the view that this was due mainly for the credit enjoyed by them and the 
facilities afforded to creditors by the law relating to the attachment of salaries. 
With a view to reducing credit, the Commission recommended that wages and 
salaries of workmen receiving less than Rs 300 a month should be entirely exempted 
from attachment. Enquiries made by Government of India in consolation with 
Local Government, afford justification for action on the lines suggested by the 
Commission and in particulars reveal a serving State of indebtedness among certain 
classes of Government employees. The Govervment of India therefore propose to 
amend section 60 of the Civil Procedure Code to provide — 

(1) the salaries, not exceeding Rs. 100 a month, of all workers should be totally 
exempt from attachment ; 

(2) that the pay of servants of Government Railway Companies and local 
authorities getting more than Rs. 100 a month should be exempt to the extent of 
the first Rs. 100 and one half of the remainder, and 

(3^ that which the attachable portion of the pay of servants of Government, 
Railway Companies and local authorities should remain as at present liable to 
continuous attachment the period of attachment should be restricted as follows 
viz , that after a debtor's pay has been attached for a total period of two years (in 
one or more periods) no further attachment should be possible in favour of the same 
decree or in favour of any other decrees until twelve months have elapsed. 

"The Bill seeks to give effect to these proposals. It also takes away the 
privileged position of Co-operative Societies under the proviso to sub-clause (///) 
under clause (/) of the proviso to sub-section (i) of section 60 of the Code as in the 
opinion of the Government of India it is unnecessary to continue that privilege. 

"Under (existing) sub-clause (A) of the proviso to sub-section (i) of section 60 
of the Code of Civil Procedure, 1908, leave allowances if less than salary are 
exempt from attachment, but under sub-clause (/) leave allowences, if equal to salary 
on duty, are liable to attachment. Since the introduction of time-scales of pay 
in the services, this has created an anomalous position for if an officer drawing 
pay once time-scale proceeds on leave before enacting the maximum of the scale, 
the whole of his leave allowance, being less than his salary on duty, is exempt from 
attachment, while if he goes on leave after drawing the maximum pay of the scale 
for over a year, the whole of his leave allowance, being equal to his salary on duty 
would be liable to attachment. It is accordingly proposed to place leave allowances 
and salary on duty in exactly the same position as regards attachment. At the 
same time the Bill gives to the Governor-General in Council power to exempt 
certain allowances from attachment, the object being to enable him to exempt 
certain compensatory allowances granted for specific purpose.*’ 

Clause A. 1. R. 1933 All. 153=146 Ind. Cas. 494 ; A. I. R. 1926 All. 

122 = 48 A. 73=23 A. L. J. 929. Civil Courts cannot intei fere with the order made 
by Commander-in-Chief under s. 165 of the Army Act. 43 B. 368 = 21 Bom. L. R. 
137= 50 Ind. Cas. 427. An Army Assistant Surgeon's pay is not attachable. 48 A. 
122 = A. I R. 1926 A. 122. The pay of a Staff-Sergeant is not attachable. A. 1. R. 
1934 Bom. 31 ; A. I. R. 1933 Bom. 185. 

Clause (k).-^Compulsory deposit made in the General Provident Fund is not 
liable to attachment even after the retirement or death of the contributor from 
service. A. I. R. 1929 All. 417- (1929) A. L. J. 670=51 A. 845= 117 Ind. Cas. 622 ; 
see also ii Rang. 116=142 Ind. Cas. 36o=A. J. R. 1933 Rang. 23 (F. B.) ; 33 Bom. 
L. R. 720= 134 Ind. Cas. 558= A. I. R. 1931 B. 300 ; 35 C. 641 = 12 C. W. N. 633 ; 
29 B. 259 ; 45 A. 554 = 74 Ind. Cas. 746 •, 46 C. 962 = 54 Ind. Cas. 439 ; 44 B. 673= 
56 Ind. Cas. 450 ; 80 Ind. Cas. 424=3 Pat. 74= A. I. R. 1924 Pat. 524 ; 27 C. W. N. 
472=50 C. 347 ; 45 A. 554=21 A, L. J. 454=74 Ind. Cas. 746 ; 150 Ind. Cas. 213=36 
F. L. R. 145 = A. I. R. 1934 Lah. 153. So long as it remains in the hands of the com* 
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pany it is exempt from attachment. But after payment it can be attached. 29 B. 250 ; 
^oC. 347 ; A. I. R. 1927 Oudh 22=13 O. L. J. 425=1 Luck. 313 = 29 O. C. 278=92 
Ind. Cas. 673. Compulsory deposit in Railway Provident Fund cannot be attached. 

A, I. R. 1923 C. 585 = 50 C. 347 = 27 C. W. N. 472 = 77 fnd. Cas. 1025. As long as a 
compulsory deposit is in the hands of the Government or the institution which 
keeps and manages the fund, it is exempt from attachment under any decree, 
and neither does it vest in the Official Assignee nor in the receiver appointed, under 
Chapter 20, C. P. Code. But after the amount standing in the credit of subscriber 
is paid to him and comes into his hands it ceases to retain its character of a com- 
pulsory deposit and it becomes his property and is liable therefore to be attached 
in execution of a decree against him. A. I. R. 1935 Bom. 396 = 37 Bom. L. R. 494. 
Under this clause, the amount standing to the credit of the emplyee of the Imperial 
Bank of India in the Provident Fund established by that Bank for the benefit of 
its employees is exempt from attachment. A. I. R. 1936 Lah. 694=165 Ind. Cas. 767. 

Clause (m'. — The residuary legatee becomes proprietor only on completion of 
admintstration and ascertaining and making over residues to him. A. I. R. 1931 Pat. 
76=130 Ind. Cas. 163. Interest of residuary legatee being vested interest is generally 
transferable and can be attached and sold in the execution of decree against the 
residuary legatee. A. I. R. 1931 Pat. 76=130 Ind. Cas. 163. Interest of heir in the 
hands of administrator is attachable. A. I. R. 1929 Lah 600=117 Ind. Cas. 76. An 
iiiterest which is contingent and not vested remainder is not attachable. 30 S. L. R. 
50= 163 Ind Cas. 206= A. 1 . R. 1936 Sind 65 . But a vested remainder which depends 
upon a coniingen^-y is attachable. A I. R. 1936 Cal. 802. 

Clause (n) — A right to receive future maintenance cannot be attached. 14 L. R. 
371 (Rev.) =-17 R. D. 505 ; see also 16 C. L. J. 354=17 C. W. N. 662 ; 6 W. R. Mis. 
64 ; 27 C 38 ; 9 C. W N. 703 ; 40 M. 302 ; 38 C. 13 ; 57 B. 507=146 Ind. Cas. 340 
= 35 Bom. L. R. 6«5 = A. 1 . R. 1933 Bom. 350. A jagir for maintenance is unattach- 
able but a Receiver can be appo'nied to manage the jagir for the decree-holder A. I. 

B. 1933 Nag. 266 ; see also A. L R. 1936 Lah. 830=165 Ind. Cas. 519 (right of 

residence). A mere right of maintenance cannot be attached and sold. 40 M. 302 = 
30 M. L. J. 361 = 34 Ind. Cas. 381 ; see also 21 O C. 329=60 L. J. 137 = 49 Ind. Cas. 
511. Heritable annuity conferred by Will is liable to attachment as it is essentially 
rliflcrent from right of maintenance. A. I. R. 1921 Oudh 164=24 O C. 250 = 63 Ind. 
Cas. 851. Although right of maintenance is not attachable, Receiver can be ap- 
pointed for realising the rents and profits of the property paying out of the same a 
suffic ient sum for maintenance of judgment-debtor, and his family and applying the 
balance, if any, to liquidation of debt. A. I. R. 1925 P. C. 176 = 3 Pat. L. R. 
M2 = 47A. 385 = 52 I. A. 262 = 49 M. L. J. 244=(i925) M. W. N. 630=30 C. W. N. 
8*8 = 41 C. L. I. 383 = 23 A. L. J. 634 = 27 Bom. L. R. 849=87 Ind. Cas 295 (P. C.). 
The expression '‘right to receive future maintenance" means the right of one person 
to receive from another board, lodging, clothing and other necessaries of life. 158 Ind. 
Cas. *70=1935 M. W. N. 776 = 42 L. W. 345 = A. I. R. t 935 Mad. 815 = 69 M. L. J. 

264 ; see also 158 Ind. Cas. 710=1935 O. W. N. 1134 ; 3 * N. L. R. 239=156 Ind. 
Cas. ()5 = A. 1 . R. 1935 Nag. 133 ; 38 P. L. R. 702 = A. I. R. 1936 Lah. 944 ; A. I. R. 

1936 Lah. 55 = 17 Lah. 378=163 Ind. Cas. 103. An annuity payable under a Will is 

not ‘*a right to future maintenance'' as contemplated by s. 60 (i) (n) of the Code and 
as such is not exempt from attachment. 159 Ind. Cas. 644 = 37 P. L. R. 261 = A. I. R. 
1935 Lah. 81 1. 

Clause (p).— Section 60 (p) applies to movable property only. A. I. R. 1935 
Pesh. 1 13. 

61. [New.] The “Provincial GovernmenC’^t, may by general or special 
_ . . order published in the “official Gazette,”! declare 

cultural Drod^e^*°*' portion of agricultural produce, or of 

^ ‘ any class of agricultural produce, as may appear 

♦For “Local Government" the words "Piovincial Government" have been substi- 
tuted by G. I. Order of 1937. But in Burma read "Governor” for the words “Local 
Government.” 

+ The words “with the previous sanction of the Governor-General in Council” 
were omitted by s. 2 and Sch. I, Part I of the Devolution Act, 1920 (38 of 1920).^ 

I For “local official Gazette” the words "official Gazette’’ have been substituted 
by G. I. Order of 1937 in British India. But in Burma read “Gazette” for the words 
“official Gazette.” 
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to the “Provincinl Government”* to be necessary for the purpose of providing 
until the next harvest for the due cultivation of the land and for the 
support of the judgment debtor and his family, shall, in the case of all agri- 
culturists or of any class of agriculturists, exempted from liability to 
attachment or sale in execution of a decree. 


62. [S. 271.] (1) No person executing any process under this Code 
« . - . , „ directing or authorizing seizure of* movable 

incT'hous^^ properly in dwell- property shall enter any dwelling-house after 
* sunset and before sunrise. 

(2) No outer door of a dwelling-house shall be broken open unless such 
dwelling-house is in the occupancy of the judgment-debtor and he refuses or 
in any way prevents access thereto, but when the person executing any such 
process has duly gained access to any dwelling-house, he may break open the 
door of any room in which he has reason to believe any such properly to be. 

f 3 } Where a room in a dwelling-house is in the actual occupancy of a 
ft Oman who, according to the customs of the country, does not appear in 
public, the person executing the process shall give notice to such woman 
that she is at liberty to withdraw ; and, after allowing reasonable time for 
her to withdraw and giving her reasonable facility for withdrawing, he may 
enter such room for the purpose of seizing the property, using at the same 
time every precaution, consistent with these provisions, to prevent its 
clandestine removal 

Scope. — A shop or a godown is not a dwelling-house. 3 B. 99 
Clause (3). —145 Ind Cas 259=34 Cr. L. J. 963. 


63. LS. 285.] (1) Where property not in the custody of any Court is 
„ , j • under attachment in execution of decrees of 

Courts than One, the Court which shall 
Courts. receive or realize such properly and shall deter- 

mine any claim thereto and any objection to the 
attachment thereof shall be the Court of highest grade, or where there is no 
difierence in grade between such Courts, the Court under whose decree the 
property was first attached. 

(2) Nothing in this section shall be deemed to invalidate any proceeding 
taken by a Court executing one of such decrees. 

Scope. — This section applies to immovable property. 7 M. 47 ; but see 7 C. 
410=9 C. L. R. 361. Although the decree-holder claiming rateable distribution should 
ordinarily, as prescribed by s, 63 have applied for execution to the Court by which the 
assets are held s. 63 recognising an exception, hys down when and 10 what extent 
this rule may be departed from. Even if the decrees are passed by the same Court, 
still s. 63 applies. The object of s. 63 is to deal with the several attachments, no 
matter whether the decrees passed arc by the same Court, or by diflferent Courts. 
By which Court the decrees have been passed is an immaterial detail, the emphasis 
is upon the word *attachment' and not upon the word ‘decrees.’ A. I. R. 1936 Mad. 
797 = 1936 M. W. N. 655 = 71 M. L, J. 328 = 59 M. 1028 = 44 L. W. 358. Section 63 
contemplates the case where attachments of the same property have been made by 
different Courts at the instance of different decree-holders of the common judgment- 
debtor and provides for the distribution among them of the proceeds of the attached 
property by one of suck Courts only. The principle underlying it is the principle of 
avoiding multiplicity of proccediugs the principle of fair distribution, and not the 
principle of exclusion. The distribution is to be made by the superior Court and 
if all uie Courts be of the same grade, the distribution is to be made by the Court 
which first attached the property. For this purpose it is the duty of the Court of 
inferior grade or the Court of the same grade which had attached last of all to 
send the sale proceeds to the superior Court, or if all the Courts be of the same 
grade to the Court which first attached the property, and the proceeds so received 
shall be deemed to have been received on behalf of all the Courts in which there 


* For “Local Government" the words “Provincial G )vernment“ have been substi- 
tuted by G, I, Order of 1937. But in Burma read ‘‘Governor’* for the words “Local 
Govemment.” 
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have been attachments in execution of money decrees prior to the actual receipt 
of assets. The decree-holders in all such Courts will be entitled to rateable distri- 
bution under s. 73. 40 C. W. N. 1307 = A. I. R. 1936 Cal- 723 ; see also 59 Mad. 1028 
= 44 L. W. 358 = 1936 M. W. N. 655 = A. I. R. 1936 Mad. 797==7i M. L. J. 328; 

1935 W. N. 1300 = 69 M. L. J* 900 ; 37 Bom. L. R. 78=A. I. R. 1935 ^om. 176 
■=59 B, 310=159 Ind. Cas. 505 ; A. I. R. 1935 ^ad. 938=1935 M. W. N. 1046= 
42 L. W. 783. A Small Cause Court which has a higher pecuniary juiisdiction than 
the Additional Small Cause Court in the same area is a Court of higher grade 
within the meaning of this section. A. f. R. 1936 Nag. 270. Attachments by the 
High Court and the Court of Small Cause stand in the same footing. The Small 
Causes Court decree need not be transferred to the High Court where the execution 
proceeding is pending. Section 73 must be read subject to s. 63. A. I. R. 1934 Cal. 
559=61 C. 240=152 Ind. Cas. 69=A. I. R. 1934 Cal. 559. When property is 
attached by more Courts than one, each of them has jurisdiction to sell it 
and this section merely declares by which of such Courts that jurisdiction 
should be exercised. 22 B. 88. Property attached by two Courts one of a 
superior, and another of inferior grade cannot be sold by the Court of lower 
grade. 27 A. 56= A. W. N. 1904, 160 ; 26 A. 538. Attachment and sale by inferior 
Court of immovable property, subsequent to attachment in execution of decree of 
superior Court is not necessarily illegal and without jurisdiction. (1917) M. W. N. 
505 = 33 M. L. J. 217=22 M. L. T. 119=41 Ind. Cas. 612 ; 32 Ind. Cas. 927 ; 32 Ind. 
Cas 41 ; 38 C. L. J. 266= A. I. R. 1924 Cal. 168 = 75 Ind. Cas. 325. After attachment 
of property by First Class Subordinate Judge there was attachment and sale by 
Second Class Subordinate Judge. First Class Subordinate Judge is entitled to call for 
sale proceeds to his Court for rateable distribution. A. 1. R. 1925 Bom. 420 = 49 B. 
655 = 27 Bom. L. R. 917 = 89 Ind. Cas. 980 •, see also 98 Ind. Cas. 628= A. I. R. 1927 
Mad. 67=51 M. L. J 661 ; A. I. R. 1924 Mad. 889=47 M. L. J. 720=20 L. W, 864 = 
84 Ind. Cas. 265. Holders of decrees of inferior Court, whose execution had been 
stopped by the superior Court under s. 63, are entitled to rateable distribution 
without any further application. A. I. R. 1925 Cal. 966 = 29 C. W. N. 575 = 87 Ind. 
Cas. 783 ; A. I. R. 1928 Rang. 157=6 R. 131 = 110 Ind. Cas. 744 ; see also 46 C. 64 = 
27 C. L. J. 145. Object of this section is to prevent confusion in the execution of 
decree. A. I. R. 1921 Pat. 140=2 P. L.T. 19=6 Pat. L. J. 333 = 62 Ind. Cas. 33. Pro- 
perty attached in execution of prior decree of different Court cannot be sold by 
Court executing a subsequent decree. Sub-section (2) profits such sale when it has 
taken place in ignorance of prior rights. A. I. R. 1921 Pat. 140 = 2 P. L. T. 719=6 
Pal. L. J. 332. Section 63 applies only as between Civil Courts or where it extended 
to Revenue Courts as between Revenue Courts. A I. R. 1921 All. 142 = 43 A. 612 = 
19 A. L. J. 643 = 63 Ind. Cas. 909. Where attachment by inferior Court is prior to 
that of superior Court, no application to superior Court, claiming rateable distribu- 
tion is necessary ; but where inferior Courts’ attachment is subsequent rateable 
distribution cannot be claimed without application. 25 C. W. N. 740= A. I. K. 
1921 Cal. 87 = 63 Ind. Cas. 11 ; sec also 64 Ind. Cas. 493=A. I. R. 1922 Mad. 3 = 
15 I- W. 245-41 M. L. J. 378 ; A. I. R. 1921 Pat. 140=6 PslU L J. 332 = 2 P. L. T. 
719 ; A. L. R. 1933 All. 795 = A. I. R. 1933 A. 563=1933 A. L J. 911. Court of 
superior grade has jurisdiction to receive the amount and determine all claims 
thereto. A. L. R. 1933 M. 569= A. I. R. 1933 M. 342 = 65 M. L. J, 34. Sections 63 
and 73 most be read together. Words “any claim*' in s. 63 include claim for rateable 
distribution under s. 73. A. I. R. 1937 Nag, 80 ; see also 40 C. W. N. 1307= A. I. R. 

1936 Cal. 723. 

Sub-seotion (2). — Sale of property by Court attaching it subsequent to attach- 
ment by one Court though in contravention of s.63 (i) is validated by sub-section 
(2) of s. 63. A. I. R. 1937 Cal. 55 ; see also A. I. R. 1936 Mad. 797 = 7i M. L. J. 328 = 
59 M. 1028 ; A. I. R. 1935 Oudh 154= 11 O. W. N. 1618= 153 Ind. Cas. 853. A. I. R. 
1934 Pat. 511 = 152 Ind. Cas. 902. 


64. [S. 276.] Where an attachment has been made, any private transfer 


Private alienation of property 
after attachment to be void. 


or delivery of the property attached or of any 
interest therein and any payment to the judgment- 
debtor of any debt, dividend or other monies 


contrary to such attachment, shall be void as against all claims enforceable 
under the attachment. 
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Explanation . — For the purposes of this section, claims enforceable under 
an attachment include claims for the rateable distribution of assets. 

Scope. — Section 64 relates to private alienation of property after it has 
been attached by order of a Couit. A. I. R. 1930 Lah. 858=128 Ind. Cas. 304. It 
has no application to a case in which the alienation has been made after the issue of 
ad interim injunction restraining alienation of house. A. I.R. 1930 Lab. 858=128 Ind. 
Cas. 304. Attachment begins to be binding from the date when all processes of attach- 
ment necessary under the law to effect valid attachment have been served, and not 
from the date of order of attachment. A. I R. 1931 Pat. 58=9 Pat. 860=12 P.L.T. 398 
= 129 Ind. Cas 142 ; see also 145 Ind. Cas. 813 = A. I. R. 1933 Rang. 267 ; 193 A.L.J. 
1501 ; A.I.R. 1933. Rang. 198=146 Ind. Cas 693 = 6 I.R. (Rang.) 119 ; A. I. R. 1934 
Pat. 6 iq. Attachment only prevents private alienations. It does not confer any title 
upon attaching creditor in the property in question and he is only entitled to be 
classed with other creditors A I.R. 1929 Cal. 524 = 57 C. 122=123. Ind. Cas. 737; see 
also A I.R. 1929 B. 395= 53 B 851 = 31 Bom. L. R. 1111 = 123 Ind. Cas. 510; A. 1. R. 
1930 Bom. 16=31 Bom. L R. 1209=122 Ind. Cas. 836'; A I. R. 1923 Lah. 261 = 3 
Lah. 414 = 69 Ind. Cas. 720 ; A. I. R. 1921 Oudh 170=8 O. L. J. 358=16 Ind. Cas. 
642 ; A. I. R. 1921 Mad. 30 = 44 M. 232=40 M. L. J. 65 = 62 Ind. Cas. 121. 

For the purpose of this section attachment takes effect not from the date on 
which it is ordered but when it is made under Order 21, rule 54. 32 Ind Cas. 276 ; 53 
Ind. Cas. 207 = 42 M. 844 (F. B.) ; (1931) M. W. N. 259=A. I. R. (1931) Mad. 570 
see also A. L. R. 1934 All 12. 

Attachment before judgment is not a process in execution of a decree. Attach- 
ment in s. 64 covers attachment before judgment. A.I.R. 1922 Nag 238 = 68 Ind. Cas. 
188 ; see also A. I. R. 1929 Cal. 494 = 33 C. W. N. 805=57 C. 274=122 Ind. Cas. 
637 ; 1 13 Ind. Cas. 353 = A. I. R. 1928 B. 444 = 30 Bom L. R. 1136. An attachment 
is not effectual till the prohibitory order is posted in the Court house. 59 C. 1176=36 
C. W. N. 733= A. L. R. 1933 Cal. 33 ; A. L. R. 1934 All. 12=1934 A. L. J, 1501. 

The attachment under s. 64 must be made in the manner and published as pres- 
cribed in Order 21, rule 54. 39 Ind. Cas. 857 ; 36 Ind. Cas 732=3 O. L. J. 422 ; see 
also A. I. R. 1922 Nag. 238 = 68 Ind. Cas. 188 ; 12 P. L. T. 398 = A. I. R. (1931) P. 
58=129 Ind. Cas. 142 = 9 P. 860. 

Section 64 protects a creditor only from those transactions which are subsequent 
to attachment. 21 C. W. N. 158 = 34 Ind. Cas 953=23 C. L. J. 115. A property was 
attached by a decree-holder but the assets were not brought to the Court. Pending 
this attachment, the property was transferred. Subsequently another decree-holder 
attached the same property and the transfer being held valid, ho contended that he 
could enforce his claim under the attachment by the other decree-holder : Held that 
he was not entitled to do so as the attaching creditor under the prior attachment 
never got the assets into the executing Court and further the present attaching 
creditor under his attachment never applied for rateable distribution. A. I. R. 1937 
Nag. I. Under s. 64, C, P. Code an applicant for reieable distribution is placed on 
the some footing as the attaching decree-holder. 150 Ind Cas. 770= A. I. R. 1934 
All. 896. Under s. 64 of the present Civil Procedure Code, it has to be shown that 
the transfer was contrary to the attachment, which is the same thing as saying that it 
must be prejudicial to the interests of the attaching creditor or the auction-purchaser. 
152 Ind Cas. 757 = A. I. R. 1934 All. 902. One of the objects of s. 64 is to prevent 
an alienation which might defeat the claim of the attaching creditor. A.I.R. 1934 All. 
1057. This section which declares private alienation of property after attachment 
to be void, does not cover the enforced execution of a conveyance in obedience 
to a decree of Court. A. I. R. 1936 Nag. 163. Agreement entered into before 
attachment is not affected. Ibid ; see alsi A I. R. 1936 Nag. 209 ; 19 N. L. J. 94 ; 
A. I. R. 1935 All. 391 = 1935 P- L. J. 749=154 Ind. Cas. 437 ; *58 Ind. Cas. 940 = 
1935 M. W. N. 942=42 L. W. 544 = A. I. R. 1935 Mad. 872 = 69 M.L.J. 678-8 
R. M. 389. 

An alienation which is void by reason of its being made contrary to an attach- 
ment cannot revive or be validated by reason of the attachment ceashig as a 
result of the execution being struck off. 39 C. W. N. 733. If there is a valid 
attachment of debt, the satisfaction of the decree in which the debt might have 
been merged would be void under s. 64 against all claims and objections under the 
attachment. A. I. R. 1934 Pat. 619=152 Ind. Cas. 795. A private transfer 
of property under attachment is not absolutely void but is only voidable. 
63 Ind. Cas. 108; see also A. I. R. 1925 Mad. 338=47 M. L. J. 913-85 
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Ind. Cas. 349. Mortgage during attachment is not binding on auction purchaser. 
A. I. R. 1922 All. 443-44 A. 714 = 20 A. L. J 722=68 Ind. Cas. 790. Prior transfer 
is not affected by attachment before judgment. A. I. R. 1928 Bom. 545 = 30 Bom. L. 
R. 1488=115 Ind. Cas. 414 ; A I. R. 1921 Cal. 801 = 33 C. L. J. 7 = 62 Ind. Cas. 167. 
Section 64 is intended for the benefit of the decree-holder. He can however agree 
to forego the benefit. A. I. R. 1923 Mad. 230= 16 L. W, 988 = 44 M. L. J. 80=72 Ind. 
Cas. 839. Prohibitory order restraining payee of a promissory-note from receiving 
money under it, has the effect of an attachment. A. I. R. 1923 Mad. 317 = 44 M. L. 
J. 2 o6=(i 923) M. W. N. 91=72 Ind. Cas. 189. 

Agreement to sile entered into before attachment does not create any interest or 
charge on the property and so it cannot prevail against attachment. A I. R. 1929 
Cal. 494=33 C. W. N. 805=57 C. 274=122 Ind. Cas. 637. The moment attachment 
comes to an end by reason of satisfaction of the decree, all claims under the attach- 
ment ceases to be enforceable A. I. R. 1928 Bom. 545==30 Bom. L. R. 1488= 115 
Ind. Cas. 414 ; see also 118 Ind. Cas. 615 = A. I. R. 1929 Rang. 229=7 Rang. 201. 
Attachment under s. 64 is that under which execution sale is held and not attachment 
of creditor who is paid off A. I R. 1928 Bom. 545 = 30 Bom. L. R. 1488=115 Ind. 
Cas. 414. Attachment does not continue after dismissal of execution application. A. 
1. R. 1922 Nag. 81 = 66 Ind. Cas. 850. Where claim suit is decreed and attachment is 
raised, but the decree is reversed on appeal, the attachment revives and renders 
transfer during interval invalid. A. L R. 1922 Nag. 138 = 4 N. L. J. 213=65 Ind. Cas. 
220. 

Assignment of a debt or fund, equitable or legal, involves a transfer of an interest 
in that debt or fund. A. 1. R. 1929 Rang. 229=7 Rang. 201 = 118 Ind. Cas. 615. 
Propeny under attachment before judgment was transferred by private sale. Subse- 
quently the attaching creditor was paid off and the suit was dismissed. In the cir- 
cumstances the transfer is not contrary to attachment. A. I. R 1928 Bom. 545 = 30 
Bom. L. R. 1488=115 Ind. Cas. 414. It is only those persons who have claims 
enforceable under attachment that can take objection that the transfer was void. 
A. I. R. 1929 Pat. 1 = 7 Pat. 726=9 P. L. T. 822 = 113 Ind. Cas. 673. A person who 
has merely obtained an attachment before judgment cannot put up a claim for 
rateable distribution. A. 1. R. 1928 Bom. 545 = 30 Bom. L. R. 1488=115 Ind. Cas. 
4'4. No title passes by virtue of attachment. A. I. R. 1929 Lah. 90=10 Lab. 491 — 
30 P. L. R. 6= 1 13 Ind. Cas. 907. 

Where attachment is wrongly released, subsequent attachment will relate back to 
the time when attachment was first made. A. I. R. 1924 Cal. 744=5* C. 548 = 39 C. 

L. J. 418=83 Ind. Cas. 233 ; but see A. 1. R. 1929 Rang. 229 = 7 Rang. 201 = 118 Ind. 
Cas. 715; 62 Ind. Cas. 121=40 M. L. J. 65 = 44 M. 232 = A. I. R. 1921 Mad. 30. 
Decree embodying bona fide transfer is not private transfer. 68 Ind. Cas. 673=41 

M. L. J. 557=45 M. 103. A purchaser under a private sale void under s. 64 has no 
lien of his purchase money on the property. 34 Ind. Cas. 34. 

Auachnient to money-decree is not governed by s. 64 but by Order XXI, rule 53. 
A. I R. 1929 Pat. 1=7 Pat. 726=9 P. L. T. 822= 113 Ind. Cas. 673. Vesting order by 
which the rights of insolvent are vested in the Official Assignee has no analogy with 
attachment of propert> by Court. A. I. R. 1928 Mad. 735=51 M. 4i7 = (i928) M. W. 

N. 294=28 L. W. 109=55 M. L. J. 175 (F. B.)=ii 2 Ind. Cas. 541. Mortgage execu- 
ted to pay of prior mortgage debt is binding on purchaser under decree. A. I. R. 
1928 Mad. 703 = 28 L. W. 215=55 M. L. J. 369= 111 Ind. Cas. 266. Mortgage exe- 
cuted by Court pursuant to decree for specific performance of agreement to execute a 
mortgage is not a private purchase, and is valid as against an attachment of the same 
propeny effected after the decree lor specific performance but before the execution of 
the mortgage by Court. 34 Bom. L. R. 117= 139 Ind. Cas. 610= A. I. R. 1932 Bom. 
301 = A. L. R. 1932 Bom. i65 ; see also 63 M. L. J. 664 = 1932 A. L. J. 909=1932 M. 
W. N. 1063=56 C. L. J. 324=36 C. W. N. 1 129= A. I. R. 1932 P. C. 235 (P. C.) ; 
35 Bom. L. R. 1 = 56 C. L. J. 324 (P. C.). 

Where the amount due under the writ of execution is paid and the attachment 
comes to an end, there are no further claims enforceable under the attachment in 
respect of which the alienation can be said to be void, and ex port facto the aliena- 
tion is rehabilitaated in law. 10 R. 199 = 138 Ind. Cas. 2oi = A. I. R. 1932 Rang. 103 = 
A. L. R. 1932 Rang. 234 ; but see A. I. R. 1933 Nag. 82 = A I. R. 1933 Nag. 349. 
Though a plaintiff has obtained his decree there nothing to prevent the judgment- 
debtor disposing of his property before it has been attached in execution of the 
decree. A. I. K. 1932 Sind 164=26 S. L. R. 158=A. L. R. 1932 Sind 192. A 
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transferee of property pending its attachment in execution of a decree is entitled to 
apply to set aside the sale held pursuant to the attachment on the ground of 
material irregularity or fraud. 63 M. L J. 945 *=^36 L- W. 78 V » 140 Ind. Cas. 600. 

In case of attachment before judgment, actual attachment and not order lor 
attachment is the starting point for avoidance of transfer. A. L. R. 1934 All. 12 

1933 A. L. }. 1501. Attachment before judgment does not create a charge in favour 
of the attaching creditor. A. I. R. i933 All 953. A chim to be effective as question- 
ing the private alienation, must be one enforceable under the attachment within the 
meaning of s. 64, C. P. Code, the attachment therein referred to being the attachment 
under which the execution sale is made and no other. A. L. R. 1933 Nag. 239=® A. I. 
R. 19 3 Nag. 230=144 Ind. Cas 681 = 1. R. 6 N. 5. The operation of a registered 
deed from the dat-? of execution is not in any way affected by attachment of property 
between date of execution and registration. A. L. R. 1933 Cal 33*59 C. 1176=36 
C. W. N. 733* A. I. R. 1933 Cal. 212=142 Ind. Cas. 452- 

There is a distinction between an attachment made before judgment and one made 
after decree. If after attachment a decree is passed it is not necessary for the 
plaintiff to re-attach this property in execution, but he can immediately apply for sale. 
Transfers by the defendant after the attachment will be void against the plaintiffs 
claims enforceable under the attachment. If the suit is dismissed by the Caurt, or if 
any decree is passed in plaintiff's favour is reversed on appeal or annulled on review 
the attachment does not create a charge in the plaintiffs favour and when it ceases 
the plaintiff loses all his rights under it. Transfers made after dismissal of suit or 
reversal of decree for the plaintiff on appeal are not void. A. L R. 1934 All. 12. 

Explanation — If a party comes and says that he is entitled to rateable distribu- 
tion under s. 73, before he can ask the Court to apply the provisions of the 
Explanation to s 64 to his case, he has to prove that there are assets which have 
come into the hands of the Court. It is necessary that the decree-holder who seeks 
to enforce his decree should also get an attachment at his own instance. A I. R. 

1934 All. 1069 The combined effect of s. 64, C P. Code and the explanation which 
has been added thereto is to extend the protection of that section to the claimants 
for rateable distribution against private alienations of property after attachment, 
just as much as to the decree-holder at whose instance the attachment is made. 
1936 O. W. N. 861= 164 Ind. Cas. 1037. A claim for rateable distribution of assets 
which is a claim enforceable under the attachment under the Exphnation to s. 64 
C. P. Code, must be taken to mean a claim enforceable under s. 73 C. P. Code /. r., 
it must satisfy the conditions laid down by s. 73. C. P. Code. 39 C. W. N. 1076 ; 
see also A. 1. R. 1934 All. 1057 ; but see 13 Pat. 446== A. I. R. 1934 Pat. 685. 


Sale. 


65* [S. 316.1 Where immovable property is sold in execution of a 
, . decree and such sale has become absolute, the 

Purchaser s til e. property shall be deemed to have vested in 

the purchaser from the time when the property is sold and not from the time 
when the sale becomes absolute. 


Scope. — Under s. 65 property vests in the purchaser from the date of its sale and 
if afterwards he passes to another person an agreement to convey it, the latter 
suit to enforce the agreement does not fall under s. 66. A. I. R. 1930 Bom. 81 = 31 
Bom. L. R. 1271 = 124 Ind. Cas. 117. Between the Court sale and its confirmation, 
the purchaser has in equity a good title while the judgment-debtor has the bare 
right to have the sale stt aside and therefore on the sale being set aside the former 
can recover from the latter money spent by him on the property after the sale. A. I. 
R. 1928 Pat. 552 = 9 P. L. T. 795. A purchaser at a Court sale can have the sale set 
aside only if the judgment-debtor had no saleable interest at all in the property sold, 
otherwise he gets whatever right title and interest of the judgment-debtor there may 
be in the property, with all risks and defects therein. A. 1. R. 1930 Lah. 937= 12 
Lah. L. ]. 203=130. Ind. Cas. 513 ; see also 123 Ind. Cas. 24= A. 1. R. 1930 Mad. 
12 = (1929) M. W. N. 811. Purchaser at auction sale of land already leased is entitled 
to rent due from the lessee. A. I. R. 1928 Rang. 67=5 Rang. 803=109 Ind. Cas. 
151. At Court auction the purchaser is placed exactly into the shares of the judgment- 
debtor as regards the land sold, and the Court is not responsible for breach of 
warranty. A. 1. R. 1928 Rang. 67= 5 Rang. 803= 109 Ind. Cas. 151 ; see also A. I. R. 
1921 Pat. 409=2. P. L. T. 240=61 Ind. Cas. 922 ; 45 lad. Cas. 248=$ O* L. J. 31. 
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Properly sold vests from the date of sale in ihe purchaser who is entitled to profits 
and responsible for loss from that date. A. I. R. 1926 Nag. 17 = 88 Ind. Cas. 693 ; 
A. I. R. 1923 Pat. 355=4 P- L. T. 318= i Pat. L. R. 269 = 73 Ind. Cas. 451 see also 
1936 R. D.49. Prima facie and in the absence of anything else, where land is sold the 
structures or buildings thereon do not pass. A. I. R. 1926 Cal. 27 = 52 C. 862=90 
Ind. Cas. 901. Purchaser*s rights at revenue and voluntary sales are distinct. A. I. 
R. 1926 Cal. 97= 52 C. 862 = 90 Ind. Cas. 901. Decree-holder’s failure to fulfil the 
conditions on which he was permitted to bid does not invalidate the sale in favour 
of highest bidder. A. I. R. 1926 Pat 335 = (1926) Pat 138=95 Ind. Cas. 44 i. 
Auction-purchaser in execution of simple money decree against Hindu widow 
obtains only widow’s interest. A. I. R. 1926 All. 715 = 48 A. 637 = 24 A. L. J. 873. 
Issue of sale certificate is not necessary for title to vest which it does on confirma- 
tion, from date of sale. 95 Ind. Cas 965. Execution sale expressly subject to and 
admitting existence of a mortgage cannot operate against mortgage. A. I R. 1926 
Nag. 446=95 Ind. Cas. 563. The auction-purchaser’s title is good against a mort- 
gagee under an invalid mortgage who can get equitable relief only by way of re- 
payment of his mortgage-amount. A. I. R. 1927 Rang. 332 = 6 Bur. L. J. 230=106 
Ind. Cas. 861. A gift authorizing the donee to take possession by auction-purchaser 
made belore confirmation of sale passes title though the donor is not actually in 
possession. A. I. R, 1927 Oudh 261=2 Luck 496=102 Ind. Cas. 72. Purchaser in 
execution of mortgage- decree can claim a right in the charge in favour of the mort- 
gagor, if that was all the right, title and interest of the judgement-debtor. A. I. R. 
1927 Cal. 359=45 C. L. J. 151. Where property over which maintenance charge in 
pauper suit is decreed directing realization of Government costs from arrears of 
maintenance, is sold through Court for those costs, the sale is one of equity of re- 
demption subject to the charge of maintenance. A. I. R. 1926 Cal. 859=94 Ind. 
Cas. 391. Under the provisions of s. 65 the title to the mortgaged property vests 
in the purchaser from the time when the property is sold in execution of the decree 
on the mortgage. A. L. R. 1933 Oudh 619. The title of the auction-purchaser is 
derived from the sale and not from the sale cestificaie. It accrues on the sale be- 
coming absolute but takes effect from the date of sale itself. The sale certificate is 
merely evidence of title of the auction-purchaser and not the title-deed in the sense 
that the title is conveyed or created by it. The word “sale certificate” itself denotes 
that it is only a certificate by the Court that the auction-purchaser had purchased 
the property. 136 Ind. Cas. 49= A. I. R. 1932 Pat. to ; 9 O. W. N. 948 = 140 Ind. 
Cas. 560=16 F. D. 567. 

66. [S- 3l7.J (1) No suit shall be maintained against any person claiming 
« , title under a purchase certified by the Court 

maimer as may be prescribed on 

purchase he^ng on behalf of ground that the purchase was made n 

plaintiff. behalf of the plaintiff or on behalf of some 

one through whom the plaintiff claims. 

(2) Nothing in this section shall bar a suit to obtain a declaration that 
the name of any purchaser certified as aforesaid was inserted in the certificate 
fraudulently or without the consent of the real purchaser, or interfere with 
the right of a third person to proceed against that property, though ostensibly 
sold to the (ertitled purchaser, on the ground that it is liable to satisfy a 
claim of such third person against the real owner. 

Scope. — Section 66 raises an irrebuttable presumption in favour of the auction- 
purchaser but there is nothing to prevent the latter from creating a trust in favour 
of the person who supplied the purchase money. Such a course is not possible 
after the passing of the Trust Act, which requires a registered instrument for 
creation of trust. But twelve years’ enjoyment by the beneficiary will in general 
confer a prescriptive right even in the absence of a registered instrument. A. I. R. 
1934 All. 990. Section is intended to discourage henami purchasers at execution 
sales, held by the Court by penalising the person who purchases htnamiva the name 
of another. 61 C. 440= 150 Ind. Cas. 1051 = 38 C. W. N. 494=* A. I. R. 1934 Cal. 
567. The penalty applies equally to any one claiming through him. Ibid. Thia 
section applies where claim is made against the representative in interest of the 
auction-purchasers. 4 A. W. R. 974 ; see also A. I. R. 1934 Cil. 322=61 C. 371 = 
150 Ind. Cas. 77; A. I. R. 1936 All. 750= 1936 P. L. J. 1 169= 165 Ind. Ca^. 709. 
This section is not retrospective. 40 C. W. N. 470. A suit for recovery of money 
advanced to benami auction- purchaser is not barred by this section. A. I. R. 1936 

C. P, Code— 21 
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Pat. 42Q*I7 PRt. L. T. S9ii-i62lnd. Cas. $53. Under this section, the suit of a 
plaintiff who bases it on the ground that he was the real purchaser of a Court sale 
and that the certified purchaser was not really so, must fail. But if the real owner 
is in possession of the property and the certified purchaser want to take advantage 
of his name being in the sale certificate and brings the suit on that basis, the 
real owner can successively defend it on the ground of his being the real purchaser. 
A. I. R. 1933 Pat. 23o:»i2 P. 6i6ai4 P. L. T. 2o8sA. I. R. 1933 Pat. 264 ; see 
also 1 18 Ind. Cas. 713 ; 108 Ind. Cas. i3o=A. I. R. 1928 AH. 6x9s 50 A. 512^26 
A. L. }. 245=108 Ind. Cas. 130; 30 C. W. N. 160=53 C. 297 = A. 1 R. 1926 Cal. 
542 ; A. I. R. 1925 Nag. 41 = 82 Ind. Cas. 541 ; 27 C. W. N. 208 = 37 C. L. J. 413 
= A I. R. 1923 Cal. 302 = 75 Ind. Cas. 196 ; 45 M- 856=A. 1. R. 1922 Mad. 481 = 
43 M, L. J. 363 = 73 Ind. Cas. 478 ; 47 A. 711 = 19 A L. J. 787=63 Ind. Cas. 676 ; 
43 A. 416=19 A. L. J. 227=62 Ind. Cas. 725; 62 Ind. Cas 720= A. I. R. 1921 
Pat. 39= (1921) Pat. 2! ; 58 Ind. Cas. 745 = 24 C. W. N. 659 The rule in this 
section has no retrospective operation A. 1. R. 1923 Cal. 228 = 36 C. L. ]. 396 
=27 C. W. N. 305 = 70 Ind. Cas. 556 ; but see 43 A 4*6= 19 A. L. J. 227 = 62 Ind. 
Cas 725. Section 66 has to be strictly construed. 33 Bom. L. R. 1296= A. I. R. 
1931 Bom. 578. Where after the Court sale a transfer of title has taken place in 
favour of the plaintiff and the plaintiff is already on the position of owner, a suit by 
such plaintiff is not barred and the case goes out of the four corners of s. 66. 32 P. 

L. R. 295. An objection under s. 65 goes to the root of the case and does not 
depend upon disputed facts and may be allowed to be raised at any stage and 
the Court is bound to give effect to the plea. 35 C. W. N. 940. Purchase by one 
joint decree-holder out of joint fund enures for benefit of all the joint owners. 
A. I. R. 1933 All. 854. A suit bound on dispossession after an adverse possession 
of 12 years is clearly not a suit profited by s. 66 and does not become so by pioof 
of on an alternative cause of action. A I. R. 1929 P. C. 228=33 C. W. N. 

1061 = 50 C. L. J. 357—56 I. A. 330 = 31 Bom. L. R. 1393=120 Ind. Cas. 651. The 
plea of prohibition under s. 66 can be put forward and give effect to at any stage of 
the suit even in appeal for the first time. 3 O. L. J. 508 = 37 Ind. Cas. ii 1. 

In a suit by an heir of the certified purchaser to eject the defendant it is open to 
defendant to set up his own title to show that the certified purchaser was a 
denamtdar for h\m. 31 Ind. Cas. 58=11 N. L R. 130 A suit for confirmation of 
possession of immovable property against a private tra' sfree of the ceiified 
purchaser as benamidar of the plaintiff is not barred. 32 Ind. Cas. 963. Suit 
against auction-purchaser by a person alleging that it was so purchased in trust for 
him is not barred. 3 L. W. 233=(i9i6) i M. W. N. 184 = 33 Ind. Cas. 1000. 
The words ‘‘certified purchaser” in s. 66 include persons claiming under Court 
purchaser. 22 O. C, 222 = 6 O. L. J. 563=53 Ind. Cas. 96*. A suit for declaration 
that the purchase by certified purchaser is benami for plaintiff is birred by this 
section. 2 O. L. J. 584 = 32 Ind. Cas. 365 ; see also 32 Ind. Cas. 434 = (*9x6) x M. 
W. N. 220= 3 L. W. 86. Where certified benami purchaser sues for ejectment, 
this section has no application 4 L. W. 609=31 M. L. J. 877 = 37 Ind. Cas. 
497. Section 66 does not apply to a suit between members of a joint famity inter se. 
It is otherwise in case of separated members. 3 O. L. J. 508=37 Ind. Cas. fix ; 
118 Ind. Cas. 713. Manager of joint Hindu family purchasing property at Court 
sale in name of his son-in-law. but with the family funds, bars claims of members 
of joint-family to the property as being joint family acquisitions. 4 A. 159= 
21 C, W. N. 1065 = 26 C. L. J. 267 = 44 I. A. 20X P. C. = 4o Ind. Cas. 988. 
Suit by a judgment-debtor against an auction-purchaser to enforce an agree- 
ment to re-convey the properties to him entered into before the sale is 
barred by s. 66. 50 Ind. Cas. 546. A suit by the principal against the agent for 
recovery of properties purchased by the agent in his own name but with the princi- 
pal’s money and for the principal’s benefit in a Court auction though with the 
knowledge of the principal, is maintainable. (1919) M. W. N. 695 = 9 L. W. 276=49 
Ind. Cas. 734. Agreement to buy property jointly in name of one but out of joint 
funds can be enforced specifically if payment made out of joint fund. 24 C. W. N. 
27= 54 Ind. Cas. 726. Section^ applies 10 successor in title of the certified 
purchaser. 16 N. L. R. 87 = 55 Ind. Cas. 499 ; A. I. R. X928 Cal. 448=55 C. 1070= 
32 C W. N. 759. An agreement to convey subsequent to purchase is not affected 
by section 66 and is specfically enforceable. A. I. R. 1920 P. C. 30=43 M. 643=47 
1. A. 108=18 A. L. ]. 584=24 C. W. N. 699=56 Ind. Cas. 395 ; see also 42 M. 615 
,■37 M. L. J. 98=51 Ind. Cas. xii ; 136 Ind. Cas. 538 = A. 1. R. 1932 Cal. 170. This 
section applies to benami purchase at Court sale of even fraction of property. 57 Ind, 
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Cas. 684. This section does not apply to a sale by a Receiver. A. I. R. 1926 All. 
124=48 A. 2op=* * * § 24 A. L J. 26=90 Ind. Cas. 116. This section in no way affects 
the title of persons interested beneficially in the purchases otherwise than by way of 
benamt. A. I. R. 1924 Oudh 218= 10 O. L. J. 481=78 Ind. Cas. 393. Section 66 
docs not exclude evidence as to the auction-purchaser being a benami for another 
wherever such evidence is relevant. A. I. R. 1925 Oudh 20=11 O. L.J. 466=84 
Ind. Cas. 98. If two persons enter into a joint venture to buy a property at a Court 
sale, the funds being provided joindy but the sale certificate is issued in the name 
of one of them a suit by the other claiming half of the property is not barred under 
s. 66. A. I. R. 1926 Bom. 525 = 50 B. 600=28 Bom. L. R. 947*97 Ind. Cas. 688. 
Objection under this section can be taken at any stage and the Court is bound to 
give effect to the plea. 136 Ind. Cas. 538= A. I. R. 1932 Cal. 170. Claim is barred 
under this section, although it relates to share in property sold. A. I. R. 1937 All. 
176. Section 66 (i) is no bar to suit to rectify sale-deed when these was a benami 
purchase at Court sale and theie was subsequent contract by benamidar to sell house 
to person for whom he had purchased benami. A. 1 . R. 1937 Mad. 362 ; see also 
A. I. R. 1934 All. 990 •, 62 C. L J. 88 

Sub-section ( 2 ). — Ostensible purchaser cannot plead his own fraud as defence 
to suit for possession by purchaser. A. 1 . R. 1925 Mad. 1016 = 22 L. W. 


313 = 91 Ind. Cas. 776 ; see also 4 B. L. R. App 32. 

*67. [S. 327 .] (1) The “Provincial Government,” fj: may, by notiBcation in 
_ the “official Gazette,*' t make rules for any 

to makVroIes"Ts imposing conditions in respect of 

land in execution of decrees sale of any class of interests in land in 
for payment of money. execution of decrees for the payment of money, 

where such interests are so uncertain or undeter- 


mined asi in the opinion of the “Provincial Government,” f to make it 
impossible to fix thtir value. 

§ [ (2) When on the date on which this Code came into operation in any 
local area, any special rules as to sale of land in execution of decrees were 
in force therein, the “I'rovincial Government”t may, by notification in the 
“official Gazette,** t declare such rules to be in force, or may II by a like notifica- 
tijM, modify the same. 

Every notification issued in the exercise of the powers conferred by this 
sub-section shall set out the rules so continued or modified.] 

Scope. — Publication of sale at the Collector’s office is necessary both in the case 
of ryotwari land and enfranchised shorttem village. A. I. R. 1924 Mad. 217 M. 
736=45 M. L. J. 263 = 75 Ind. Cas. 369. 


Dul^gation TO Collector op Power to execute dbcrbbs against 


immovable Property. 


68. LS. 320, 1st para.j The “Provincial Government, **f may ^ declare, by 


Power 10 prescribe rules for 
transferring to Collector exe- 
cution of certain decrees. 


notification in the “official Gazette,'* t that in 
any local area the execution of decrees in cases 
in which a Court has ordered any immovable 
property to be sold, or the execution of any 


* Section 67 was re-numbered 67 (1) by s. 3 of the Code of Civil Procedure 
(Amendment) Act, 1914 (1 of 1914) 

+ For the words “Local Govcrnmeni” the words “Provincial Governmenr and for 
the words ‘'local official Gazette” the words "official Gazette” have been substitu- 
ted in British India by G. I. Order of 1937, but in British Burma those two words 
have been substituted by "Governor” and “Gazette” respectively by G. B. Order of 
1937 ; therefore for those two substituted words read "Governor” and “Gazette’' 
respectively in British Burma. 

I The words "with the previous sanction of the Governor-General in Council” 
wenr omitted by s. 2 and Sch. 1 , Part 1 , of the Devolution Act, 1920 (38 of 1920). 

§ Sub section (2) was added to sec. 67 by s. 3 of the Code of Civil Procedure 
(Amendment) Act, 1914 (1 of 1914). 

II The words "with the previous sanction of the Governor- General in Council” 
were omitted by s. 2 and Sch. I, Part I, of the Devolution Act. 1920 (38 of 1920). 

IT Certain words after this repealed by Act 38 of 1920 have been omitted. 
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particular kind of such decrees, or the execution of decrees ordering the sale 
of any particular kind of, or interest in, immovable property, shall be 
transferred to the Collector. 

Scope. — The Local Government has no power under this section to transfer to 
the Collector an execution case pending in a Civil Court in which the Court has 
already sold the property but the sale has not been confirmed. The power is con- 
fined only to those cases in which the property has not been sold but only an order 
for sale has been pissed. A. 1. R. 1934 Oudh 143. After transfer under s. 68 the 
Civil Court cannot interfere with the orders passed by the Collector or rectify mis- 
takes committed by him. A. I R. 1928 All. 558 = 50 A 827 = 26 A. L. J. 769=115 
Ind. Cas. 125 ; 109 Ind. Cas. 381= A. I. R. 1928 Nag. 207 ; 46 A. 562 = 83 Ind. Cas. 
766. Simple money decree cannot be transferred to the Collector if no immovable 
property is directed to be sold. A. I. R. 1926 Oudh 318 = 92 Ind. Cas. 906 ; see also 
A. I. R. 1926 All. 339 = 48 A. 392 = 24 A. L. J. 397=93 Ind. Cas. 1020. It is only 
when the property attached is capable of being sold 54id is a revenue paying estate 
that the Civil Court can transfer the decree to the Collector with a clear direction to 
sell the property. 31 N. L. R. 239 = A. I. R. 1935 Nag. 133. If u is declared by 
noti6cation that a decree for sale of a patticular kind of properly should be 
transferred to the Collector for execution, a sale of the property, if made by a Civil 
Court, is void as such a notification ousts the jurisdiction of the Court so far as 
regards the execution of the decree. A. I. R. 1934 All. 314. All that the executing 
Court has to see is whether it is a case in which a decree-holder asks for the sale of 
the agricultural property, and if that is the case, the decree has to be transferred to 
the Collector for execution as soon as the Court orders that the property should be 
sold. A.I.R. 1934 All. 253. Under the provision of s. 68, the Local Government has no 
power to transfer to the Collector an execution case pending in a Civil Court in which 
that Court has already sold the property but the sale has not been confirmed. A. I. R. 
1934 Oudh 143= 148 Ind. Cas. 464. A suit to set aside sale by a person against 
whom order of confirmation of sale is made by the Collector is not maintainable. A. 
I. R. 1923 All. 186=21 A. L. J. 186 = 21 A. L. J. 53 = 45 A 203 = 79 Ind. Cas. 82. 
Section 68 has no application in the Punjab. A I. R. 1928 Lah. 475. Temporary 
alienation of the land of an agricultural tribe in satisfaction of a money decree is 
permissible. 4 A. L. J. 476 = 74 Ind. Cas. 194. After transfer of decree for execution 
to the Collector issue of an injunction to the Court which passed the decree originally 
is obviously futile. A. I. R. 1929 Oudh 235 = 6 O. W. N. 226=4 Luck. 635 = 117 
Ind. Cas. 471. Where a decree is sent under s. 68 to the Collector for execution, the 
Collector does not become the Court executing the decree and the Court which sent 
the decree to the Collector remains the Court executing the decree for the purpose of 
substitution of legal representative. (193*) A. L. J. 166= A. I. R. (1931) All. 320 
= 133 Ind. Cas. 609 ; see also 60 B. 688= 162 Ind. Cas. 806=38 Bom. L. R. 276= 
A. 1. R. 1936 Bom. 189; A. I. R. 1936 Oudh 280=19360. W. N. 489=162 Ind. 
Cas. 362. Collector alone has jurisdiction to hold sale even though the order 
for sale was passed prior to notification by Government that execution of decrees 
by sale of agricultural land should be transferred to Collector, notification being 
a matter of procedure affects also pending procedings. A. L. R. 1933 Oudh 135 
= A. I. R. 1933 Oudh 275 = 10 O. W. N. 517=145 Ind. Cas. 363 = 8 Lah. 504. Where 
property to be sold in execution is ancestral, the Collector and Collector alone could 
sell in Allahabad. The sale of such property by the Civil Court Amin is entirely 
without jurisdiction. A. I. R. 1933 All. 192. The Collector executing a decree, which 
a Civil Court transferred to him under s. 68 is not a Court. 60 B. 729 = 38 Bom. 
L. R. 505 = A. I. R. 1936 Bom. 277 ; sec also 19 N. L. J. 175 ; A. I. R. 1935 Bom. 
158=59 B. 345 = 37 Bom. L. R. 93. 


69. [New,'] 

Provisions of 
dule to apply. 


The provisions set forth in the Third Schedule shall apply 
to all cases in which the execution of a decree 
has been transferred under the last preceding 
section. 


Third Sche- 


Soope. — Where decree is uansferred for execution under s. 68 Collector may 
execute it under para 1 or para 2 of Schedule III. 61 Ind. Cas. 579. The Civil 
Court has no jurisdiction to interfere with an order passed by the Collector under 
Schedule III of C. P. Code in respect of decrees, transferred to the Collector for 
execution under s. 68 of the C. P. Code. A. L. R. 1933 Bom. 403=35 Bom. L. R. 
761= A. 1 . R. 1932 Bom. 369. 
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70. [S. 820, 3rd and 4tll paras.] (l) The “Provincial Government’’* 

w..i«ofnrocedure consistent with the aforesaid 

i%.uica wi . provisions — 

(a) for the transmission of the decree from the Court to the Collector, 
and for regulating ihe procedure of the Collector and his subordinates in 
executing the same, and for re-lransmit ting the decree from the Collector to 
the Court ; 

(^) conferring upon the Collector or any gazetted subordinate of the 
Collector all or any of the powers which the Court might exercise in the 
execution of the decree if the execution thereof had not been transferred to 
the Collector ; 

(c) providing for orders made by the Collector or any gazetted subor- 
dinate of the Collector, or orders made on appeal with respect to such orders, 
being subject to appeal to, and revision by, superior revenue-authorities as 
nearly as may be as the orders made by the Court, or orders made on appeal 
with respect to such orders, would be subject to appeal to, and revision by, 
appellate or revisional Courts under this Code or other law for the time 
being in force if the decree had not been transferred to the Collector, 

(2) A power conferred by rules made under sub-s.ction (1) upon the 
^ ^ . Collector or any gazetted subordinate of the 

° Courts Collector, or upon any appellate or revisional 

' authority, shall not be exercisable by the Court 

or by any Court in exercise of any appellate or revisional jurisdiction which 
it has with respect to decrees or orders of the Court. 

Scope.— Though a Civil Court cannot interfere in matters declared to be in the 
Collector’s jurisdiction under s. 68 it is not deprived of iis ordinary jurisdiction in 
regard to other matters because the decree has been sent to the Collector. 46 Ind. 
Cas. 885. A Collector acting under s. 70 can pass order under s. 476, Cr. P. Code 
14 A. L. J. 1077 = 18 Cr.L, J. 307. A Collector has no jurisdiction to set aside the 
sale after he has confirmed it and re-transmitted the decree to the Civil Court and a 
civil suit will lie challenging such order. A. I. R. 1926 All, 575 = 48 A. 568 = 21 A 
L. J. 687 = 95 lud. Cas. 578. The Collector can make any correction in the sale 
certificate to make it conform with the j^roclamation of sale after confirmation of 
sale. A. I. R. 1926 All. 575 = 48 A. 568=24 A. L. J. 687 = 95 Ind. Cas. 578 ; see also 
158 Ind. Cas. 753=1935 A. L. J. 919= A. I. R. 1935 All. 868. Suit to declare sale 
held by Collector under s. 68, null and void is not maintainable as Civil Courts has 
no authority in the matter of execution by Collector. A. I. R. 1926 Oudh 612= i 
Luck, 558=13 O. L. J. 897 = 3 O. W. N. 739 = 97 Ind. Cas. 1036. Chief Court of Oudh 
has neither appealable nor revisional jurisdiction over orders passed by the Collector 
in discharge of his powers under s. 68. A. I. R. 1926 Oudh 288 = 92 Ind. Cas. 549. 
If the Local Government make rules which giving finality to an order of Revenue 
Court and the Revenue Court confirms the sale of an ancestral property sold in the 
execution of decree a suit to set aside the sale is not maintainable. 18 A L. J. 124 = 
2 U. P. L. R. (H. C.) 35 = 54 Ind. Cas. 801. 


71. [S. 82o, 5th para.l In executing a decree transferred to the 
, J V Collector under section 68 the Collector and 

i^° iudiciafl^^™^^ subordinates shall be deemed to be acting 

^ judicially. 


72, [S. 826.] (0 Where in any local area in which no declaration under 
^ , . section 68 is in force the property attached 

Court may authorize consists of land or of a share in land, and the 
to stay public sale of Collector represents to the Court that the public 
sale of the land or share is objectionable and 
that satisfaction of the decree may be made within a reasonable period by a 


* The words "Provinoial Government’* have been substituted in British India for 
“Local Government*' by G. I. Order. But in Burma read "Governor’’ for “Local 

Government**— wVig G. B. Order, 1937 . 
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temporary alienation of the land or share, the Court may authorize the Collector 
to provide for such satisfaction in the m anner recommended by him instead of 
proceeding to a sale of the land or share. 

( 2 ) In every such case the provinsions of sections 69 to 71 and of any rules 
made in pursuance thereof shall apply so far as they are applicable. 

Soope. — All objections lelating to the proceedings before Collector must be 
disposed of bv him. A I. R. 1028 Lah. 475 = 110 Ind. Cas. 173 ; see also 1 Lah. 
192 = 2 Lah. L. J. 333 (F. B.)=58 Ind. Cas. 603. In case of sale of revenue paying 
land in execution of decree, sanction of revenue authorities is not necessary. 69 P. 
L. R. i 9 i 8 = I43 P. W. R. 1918 = 46 Ind. Cas 864 ; 66 Ind. Cas. 893= A. 1. R. 1921 
Lah. 223. Where Collector reports his inability to execute a decree sent to him 
for execution the Court sh^ uld 61e the execution petition but proceed with executor 
in accordance with law. A. I. R. 1926 Lah. 682 = 96 Ind. Cas 199 The Collector 
has under s. 72 jurisdiction to make a proposal for temporary alienation of land of a 
judgment-debtor who is member of agricultural tribe notwithsanding the provisions of 
s. 16(1) of the Punjab Alienation of Land Act. i P. R. 1916 (Rev.)= 51 Ind. Cas. 
399. Section 72 must be read as alternative to s. 68 and so read it only indicates 
the source of the authority of the Collector to exercise powers under Sch. 3 
in local areas where the Local Government has not issued a notification under 
s. 68. The Civil Court has under s. 72 power to authorise the Collector 
exactly as the Local Government has it under s. 68. Civil Court cannot 
under s. 72 exercise the powers of the Collector under Schedule 3 due to the 
express provisions of s. 72 (2) and 70 (2). A. 1. R. 1937 Nag. 41. The intervention 
of the Collector contemplated by s. 72, is a preliminary requisite to the application 
of that section. Section 72 however can only be applied in cases where the land is 
saleable. Where the land is protected from sale by a special enactment, s. 72 can 
have no application. A. I. R. 1936 Pesh. 90=161 Ind. Cas 628. The Collector has 
no authority to suggest satisfaction of the decree in part by transfer of certain debts 
from the judgment-debtors to the decree-holders, or that mortgagee's rights should 
similarly be transferred to the decree-holder. A. 1. R. 1936 Pesh. 14=160 Ind. Cas. 
571. Under s. 72, C. P. Code the Collector is empowered 10 represent to the Court 
that the public sale of land in other cases is objectionable and that a temporary 
alienation of land would satisfy the decree. A. I. R. 1935 Pi^sh. 113. When the 
executing Court did not give consideration to the qeestion whether the Collector's 
proposal ought to be confirmed in the circumstances, but proceed to adopt it as a 
matter of course, the Court failed to exerc.se judicially the discretion which is vested 
in it under s. 72, C. P. Code. It amounted to a material irregularity in the exercise 
of its jurisdiction and revision was competent. A. 1. R. 1935 964. 


Distribution op Assets. 


73 [S. 295.] 


(1) Where assets are held by a Court and more persons 
than one have, before the receipt of such assets, 
made application to the Court for the execution 
of decrees for the payment of money passed 
against the same judgment-debtor and have not 
obtained satisfaction thereof, the assets, after deducting the costs of realiza- 
tion, shall be rateably distributed among all such persons : 


Proceeds of execution sale to 
be rateably distributed among 
decree-holders. 


Provided as follows : — 

{a) where any property is sold subject to a mortgage or charge, the 
mortgagee or incumbrancer shall not be entitled to share in any surplus arising 
from such sale ; 

(^) where any property liable to be sold in execution of a decree is 
subject to a mortgage or charge, the Court may, with the consent of the 
mortgagee or incumbrancer, order that the property be sold free from the 
mortgage or charge, giving to the mortgagee or incumbrancer the same interest 
in the proceeds of the sale as he had in the property sold ; 

{c) where any immovable property is sold in execution of a decree 
ordering its sale for the discharge of an incumbrance thereon, the proceeds of 
sale shall be applied — 
first, in defraying the expenses of the sale ; 
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secondly, in discharging the amount due under the decree ; 

thirdly, in discharging the interest and principal monies due on subsequent 
incumbrances (if any) ; and 

fourthly, reteably among the holders of decrees for the payment of money 
against the judgment-debtor, who have, prior to the sale of the property, 
applied to the Court which passed the decree ordering such sale for 
execution of such decrees, and have not obtained satisfaction thereof. 

(2) Where all or any of the assets liable to be reteably distributed under 
this section are paid to a person not entitled to receive the same, any person so 
entitled may sue such person to compel him to refund the assets. 

(8) Nothing in this section affects any ri^ht of “the Crown”.* 

Scope. — For purposes of rateable distribution of assets under this section, the 
assets must be deemed to have been received by the Court on the date when they 
were received by the Collector. A. I. R. 1937 Nag. 16. The prinriple of s. 73 is 
that as long as the assets are still held by a Court there should be rateable distribu- 
tion. 151 Ind. Cas. 266=A. I. R. 1934 AIL 652. Section 73 does not say that 
before the receipt of such assets an application must be made to the Court. 
The first step necessary in these cases is that there must be assests held by 
the Court The next step is that there must be a decree-holder who has a 
decree for the payment of money passed against the same judgment-debtor. 
The decree-holder must not have obtained satisfaction and he must have made an 
application to the Cnurt for the execution of his decree before the receipt of the 
aforesaid assets. 54 A 516=^ 1932 A. L. J. 359= 138 Ind. Cas. 106= A. I. R. 1932 
All. 411 — A. L. R. 1932 All. 546 -, but see A. I. R. 1937 Nag. 16. "Assets held by” 
Court Is an expression which is wide enough to cover such money as comes into the 
custody of the Court otherwise than by coercive process. 28 N. L R. 179= A. I. R. 
1932 Nag. 156*140 Ind. Cas. 298 = A. L. R. 1932 Nag. 217 ; 54 A. 516=1932 A. L. 
}. 359==* 138 Ind. Cas. 106 = A. I. R. 1932 A. 411 ; see also A. I. R. 1931 Pat. 405 ; A. 
I. R 1930 Cal. 623=57 C. 736 ; A. I. R. 1930 Sind 300=128 Ind. Cas. 686 ; A. I. R. 
1927 Bom. 405 = 29 Bom. L. R. 689=10$ Ind. Cas. 184; A. 1. R. 1927 B. 405 ; A. I R. 
1926 Nag. 380 = 35 Ind. Cas. 205 •, 46 M. 506 (F. B.)=72 Ind. Cas 820 ; A. I. R. 1925 
Nag. 157=81 Ind. Cas. 7 fcontra) ; A. I. R. 1923 Mad. 505 (F. B >=46 M. 506=44. 
M. L. I. 413=32 M. L. T. 198 = 72 Ind. Cas 820 •, A. 1. R. 1921 Cal. 749=35 C. L. J. 
327 = 70 Ind. Ca?. 541 ; 26 C. W. N. 169=70 Ind. Cas. 539 ; 14 L. W. 582 = 70 Ind 
Cas. 20. The word ''assets’* is not confined only to those realised by sale or other- 
wise in execution of a decree. A. I. R. 1937 Nag. 80. The dismissal of an execution 
petition, after the application for rateable distribution is made prior to receipt of 
assets, does not affect the r ght of applicant to share in distribution. A. I. R. 
1937 Pat. 92. The operation of section 73 of the Civil Procedure Code is attracted 
when several holders of decrees against a person attach a decree obtained by such 
person before the money due under the attached decree is deposited in Court. 40 
C. W. N. 1249 A decree passed against certain persons as heirs of another 
person and a decree passed against the same persons in their individual capacity 
are decrees passed against the same judgment-debtors within the meaning of section 
73 of the C. P. Code and rateable distribution can be claimed by the holder of one 
such decree in an execution case by the other. 40 C. W. N. 570 = 63C. 923= 162 Ind. 
Cas. 702 = A. 1. R. 1936 Cal. 210 ; see also 159 Ind. Cas. 501 = 1935 M. W. N. 960= 
69M. L. J. 711 (F.B.)*42 L. W. 835. But where a decree was obtained by one 
against party R whilst the decree obtained by the other party was against the 
sons of R : Heldihdii the two decrees were not passed against the same judgment- 
debtor. 159 Ind. Cas 575 = 40 C. W. N. 26= A. I. R. 1935 Cal. 738 ; see also A. I. 
R. 1935 Mad. 399*1935 M. W. N. 294. Under s. 73 the Court acts in an administra- 
tive capacity. It is not therefore competent to inquire into the validity of a decree. 
A. I. R. 1934 Pat. 545= 152 Ind. Cas. 482. Money not belonging to the judgmeni- 
debtor or paid under misapprehension is not assets. 13 Pat. 446= A. 1. R. 1934 
Pat. 685. A mortgage decree which contains a direction that if the mortgage debt 
be not satisfied by the sale of the mortgaged property, the decree-holder will be 

* In British India the words "the Government” have been substituted by the words 
"the Crown” by G. I. Order •, but in British Burma read the words *'the Government” 
for the words “the Crown”. 
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entitled to realise the balance by a personal decree is a decree for payment of money 
under this section. 6o C. L. J. 22-58 C. W. N. 850^ A. I. R. 1934 7^* 

Where the money is already under attachment no fresh attachment is necessary 
when the application for execution and rateable distribution is transferred to another 
Court. 147 Ind. Cas. loyi^ii O. W. N. i6isA. I. R. 1934 Oudh 110. An 

application for rateable distribution is maintainable in the original Court when the 

petition for execution is transferred from that Court. 3S P. L. R. 305a A. 1. R. 
1934 Lah. 113. A decree for the payment of tnesne profits, which are not yet 
ascertained is ‘‘decree for payment of money". 40 L W. 291 = 151 Ind. Cas. 609= 
A, I. R. 1934 Mad. 604 = 67 M. L. J. 303=1934 M. W. N. 886. A person in whose 
favour an order for refund of purchase money has been passed is not entitled to 
put in his application for rateable distribution. 17 N. L. J. 146. Assets do not 
include money paid by judgment-debtor on arrest to get released and is not subject 
to rateable distribution. 19 Bom. L. R. 274=39 Ind. Cas. 623 ; 21 Bom. L. R. 975 = 
53 Ind. Cas. 599. Assets held by Court includes money paid under Order 21, rule 
89. A. L. R. 1933 Pat. 249*12 P. 772=14 P. L. T. 357=145 Ind. Cas. 390= 

A. 1. R. 1933 Pat. 303 ; A. L. R. 1933 Nag. 388= A. I. R. 1933 Nag. 345 -. see 

also A. L. R. 1933 Nag< 82 = A. 1. R. 19^3 Nag. 349. As regards meaning 
of receipts of assets, V//// A. I. R. 1936 Pesh. 164; A. I. R. 1936 Mad. 437 = 70 M. 
L.J. 683=163 Ind. Cas. 209. The purpose of section 73 is that there should 
be an ecjuitable distribution of assets between those judgment-debtors who have 
been diligent enough to obtain decrees and put in execution applications before the 
time such assets have been received and while considering the application the Court 
should rather look to the substance than to the form of the application. 
A. I. R. 1028 Mad. 703=52 M. 760 = 37 M. L. J. 97=118 Ind. Cas. 72 ; see also A. I. 
R 1929 Lah. 645=118 Ind. Cas. 908 ; A. I. R. 1931 All. 92 = (i9 3o) A. L. J. 1552= 
113 Ind. Cas. 244 ; A. 1. R. 1926 Cal. 249=90 Ind. Cas. 527. Application for 
rateable distribution cannot be refused merely because it is made after realization of 
assets, if execution has been applied for before realization of assets. A. 1. R. 1925 
Mad. 587=48 M. L. J. 459=21 L. W. 518=87 Ind. Cas. 390. Where money is deposi- 
ted by sureties for release of an attachment before judgment, rateable distribution of 
such money can be made under s. 73. 70 Ind. Cas. 539= A. I. R. 1922 Cal. 19=26 
C. W. N. 169. Where the mortgagee holds a money decree against the judgment- 
debtor apart from the mortgage, he can get relief under s. 73* A. I. R. 1924 Pat. 434 
= 74 Ind. Cas. 140: see also A.I.R. 1936 Pesh. 52. Though one may effect attachment 
before judgment yet decree must be passed before realisation of money in order 
to entitle one to share in rateable distribution. A. I. R. 1924 Lah. 70 = 40 P. L. R. 
1922 = 69 Ind. Cas. 718 see also A. 1. R. 1922 Mad. 236=15 L. W. 831=68 Ind. Cas. 
714 ; A. I. R. 1921 Mad. 481 = 14 L. W. 583 = 70 Ind. Cas. 20 ; A. I. R. 1921 Oudh 
176=8 O. L. J. 358=66 Ind Cas. 642 ; A. 1. R. 1921 Nag. 5=17 N. L. R. 143 = 
64 Ind. Cas. 53. For rateable distribution, application must be made to the Court, 
which holds the assets before the receipt of such assets. A. I. R 1921 Cal. 801 = 33 
C. L. J. 7=62 Ind. Cas. 167 ; 62 Ind. Cas. 857 (Cal.); A 1. R. 1921 Pat. 401 = 1921 
Pat. 204=5 Pat. L. J. 4*5 = 57 Ind Cas. 421 ; 3 P. W. R. 1920=11 P. L R. 1920 = 
54 Ind, Cas. 41 ; 42 Ind. Cas. 897 = (i9i7) M. W. N. 859. 


An application for execution includes a prayer for rateable distribution and there 
is no need of separate application under s. 73. A. I. R. 1931 All. 92 = (1930) A. L. J. 
1552=13* Ind. Cas. 244 ; A. I. R. 1933 All. 337**933 A. L. J. 336=145 Ind. Cas. 
577 ; A. I. R. 1934 All. 1057. In order to entitle a person to a rateable distribution, 
the two decrees must have passed against same judgment-debtor, and a judgment- 
debtors legal representative is not same as judgment-debtor in personal 
capacity. A. I. R. 1930 Cal. 454=34 C. W. N. 294=130 Ind. Cas. 227 
Provisions of Order XXI rule 72 must be taken subject to provi- 
sions of s. 73. A. 1. R. 1931 Mad. io3=(i93o) M W. N. 568=130 Ind. Cas. 
458; see also A. 1. R 1931 Bom. 252 = 33 Bom. L. R. 503; A. 1. R. 1930 
Cal. 761 = 52 C. L. J. 19=129 Ind. Cas. 776. Decree raised against same 
jndgment-debtor and another or others is covered by the section. A. I. R. 
1930 Sind 300=128 Ind. Cas. 686. Court has no jurisdiction to order for rateable 
distribution when another Court has attached the moneys in deposit. 37 C. W. N. 
821 = 1933 Cal. 792. Where there are decrees of several Courts against the same 
judgment-debtor and assets have been realised by the highest Court decree-holders 
of the inferior Court is entitled to rateable distribution without transferring the decree 
to or applying for execution in higher Court. A, L. R. 1933 All. 795 • see also A. 
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L. R. 1033 Mad. 560 -A. I. R. 1933 Mad. 342-144 Ind. Cas. 252 -37 L. W. 366-6$ 

M. L. J. 34 1933 M. W. N. 660 ; see also 63 Ind. Cas. ii. 

Application for rateable distribution before appropriation of money towards decree 
is competent. A. I. R. 193^ Mad. 4. This section has no application where money 
is paid by one judgment-debtor to a decree-holder who has no claim against him. 
14$ Ind. Cas. 362 — 14 Pat. L. T. 287 — A. I. R. 1933 Pat. 277. This section is apoli- 
cable where the Collector realises amount by sale of property or the decree-holder 
is declared to be the purchaser and the purchase money is to be set off against the 
decretal amount 1933 A L J. iro2-A. I. R. 1933 All 666. The Court should be 
deemed to be holding the assets of the judgment-debtor where the purchase money 
is set-off against the decretal amount. Ibid \ see also A. L R. 1933 Mad. 1003 — 
A. IR 19^3 M. 804-145 ind- Cas. 975 -38 L. VV. 579-65 M. L. J. 569- 1933 M. 
W. N. 579 -. 1933 A. L. J. 1102-A. I. R. 1933 All. 666 ; A. I. R. 1933 Mad. 804. 
The custody Court which is not attaching Court has no power to order rateable distri- 
bution. 37 C. W. N. 820 -A. I. R. 1933 Cal. 814 Any amount received from judg- 
ment-debtor under pressure of the sale is ‘‘assets** under this section. A. T. R. 1933 
Nag. 347 ; 12 Pat. 772- 145 Ind. Cas. 390-14 Pat. L. T. 357 “A. I. R. 1933 Pat 303 
Where a decree-holder is allowed to set off the purchase money against his ^^ecree 
instead of paying the money into Court, the noticed receipt of the purchase money by 
the Court amounts to holding of the assets within the meaning of the section. 33 Bom. 
L. R. 5 o 3 = A. I. R. 1931 Horn. 252=^ 132 Ind. Cas. 737 ; see also 12 Pat. L. T. 639 
-A. I. R. 1931 Par. 405-134 Ind. Cas. 616 ; 12 P. L. T. 477 -A. 1. R (1931) P. 
359SS133 Ind. Cas. 166. A decree obtained against a Hindu father and a decree 
against the father and his sons are decrees against the same judgment •debtor. 16; 
Ind. Cas. 664= 1936 M. W. N. 1142 -44 L. W. 615-A. I. R. 1936 Mad. 948-71 M. 
L. J. 541 ; see also 160 Ind. Cas. 559-43 L. W- 624-1936 M. W. N. 343 -A. I. R. 
1986 Mad. 123. Section 73 does not take into account at all whether payment 
orders have been pissed for the differeat decree-holders who have decrees against 
the same judgment-debtor. All that the section considers nacessiry are that assets 
should be held by a Court and that more persons than one have made applications 
to the Court for the execution of decrees. A I. R. 1934 All. 652-151 Ind. Cas. 266 
— 3 A. W. R. 606, Where the parties are not entitled to claim rateable distri- 
bution under s. 73, Civil Procedure Code, by reason of the fact that none has applied 
for execution before the date of receipt of assets, to the Court having the custody of 
the assets, but all the same have made attachment does not create any lien in 
favour of any of them, and the Court holding the assets can divide the same 
amongst all cf them ra/ci. A. I. R 1936 Cal. 390- Under this section all the 
judgment-debtors need not be identical. 156 Ind. Cas. 631 -A. I. R, 19^5 Mad. 399 
“19^5 M.W N. 294. The word “application” in s. 73 cannot be unqualified. It 
must mean an application made in accordance with law, not barred by limitation, 
not yet satisfied, and capable of being satisfied and it must also mean an application 
still subsisting and pending, and not already disposed of whether on the merits or 
by default. A. 1. R. 1935 Rang. 135-13 Rang 514 -158 Ind. Cas. 515. S. 146 cannot 
enlarge the scope of s. 73 as it is expressly made subject to other provisions of the 
Code. 159 Ind. Cas. 575 = 40 C. W. N. 26 = A. I. R. 1935 Cal. 738. A Court charged 

with distribution of assets under s. 73, C. P. Code has no power to inquire into the 

validity or bona fides of a decree on the strength of which rateable distribution is 
claimed. 62 C. 715 = 39 C. W. N. 490=61 C. L. J. 165 = A. 1. R. 1935 Cal. 290 (F. BX 

Where a property is already in attachment, a person need not apply for a 
fresh attachment in order to have the benefit of this section. 53 A. 125 = 1930 
A. L. J. 1552=131 Ind. Cas. 244 = A I. R. 1931 All. Q*- Where the same property 
of the same judgment-debtor is attached in execution of decrees of d fferent Court, 
the decree-holder in the inferior Court is entitled to rateable distribution when 
he applies for it before the sale lakes place, and it is not necessary for that 
purpose that his decree should be transferred to the superior Court for execu- 
tion. A. I. R. 1931 Rang. 111 = 132 Ind. Cas. 832 ; see also 133 Ind. Cas. 426= 
1931 A. L. J. 880. If a property is sold in execution of decree subject to mort- 
gage and the mortgagee is satisfied out of sale proceeds first and surplus paid 

to attaching decree-holder, who is left short of his decretal arnount, he can sue 
for recovery of his balance on basis of money had and received. A. I R. 1931 
Rang. 56=8 Rang. 485-128 Ind. Cas. 834. Decree debt and mortgage debt are 
not two and distinct debts. Where decree-holder and mortgagee is the same 
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person, provisos (a) and (b) are not applicable. A. 1. R. 1930 Mad. 138-122 Ind. 
Cas. 336. 

A mere application for rateable distribution is not valid application for execu- 
tion and in order to obtain rateable distribution under s. 72 the decree-holder roust 
make an application for execution praying for execution of his decree in one of the 
ways mentioned in Order XXI, rule II before receipt of assets by Court. A. I. R. 
1929 Nag. 148 -2S N. L. R. 94-12 N. L. J. 64-116 Ind. Cas. 6SS. Mere attachment 
before judgment without decree and application for execution of the decree cannot 
entitle plaintiff for rateable distribution. A. I. R. 1928 Bom. 545 "" 30 Bom. L. R. 
1448-11 5 Ind. Cas. 414. An actual transfer of the decree to the Court granting 
rateable distribution is not necessary provided application for rateable distribution 
is supplemented with transfer certificate subsequently received. A. I. R. 1928 Nng. 
332^110 Ind. Cas. 524 -, see also 110 Ind. Cas. 744-1928 Rang. 157 ; A. I. R. 1028 
Mad. 496-27 L. W. 423-55 M. L. J. 120- 109 Ind Cas. 404 ; A. I. R. 1928 Rang. 
96*5 Rang. 757—107 Ind. Cas. 169. 

Section 73 requires that an application for execution should be made lefore the 
assets have been received and that the decree- bolder at the time the assets are 
distributed has not obtained satisfaction. The word * made” in section 73 does 
not imply that the application should be pending and it is only used with reference 
to a certain definite stage of the proceedings. A. L. R. 1933 Pesh. 2. 

No rateable distribution can be ordered where no longer regular application for 
execution has been made, and prayer is only for rateable distribution. A. I. R. 
1925 Nag. 382=^87 Ind. Cas. 1025. Order under s. 73 cannot be made in anticipation. 
A. 1. R. 1925 Cal. 102-28 C. W. N. 988=84 Ind. Cas. 747. 

The mere deposit of the earnest money is not assets realised by the sale. A. I. R. 
1925 Cal. 966=29 C. W. N. 575 = 87 Ind. Cas. 783. 25 per cent, deposit made by 

auction-purchaser under Order XXI, rule 84 becomes assets under s. 73 on 
default in payment of full amount. A. I. R. 1926 Mad. 872 = 49 M. 570=97 Ind 
Cas. 86. Compensation money awarded under the Land Acquisition Act is '‘assets* 
held by the Court after date of receipt of final award. A. I. R. 1926 Mad. 307=49 
M. 38=97 Ind. Cas. 496. Money paid by a judgment-debtor under Order XXI, 
rule 43 is assets held by the Court. A. 1. R. 1926 Bom. 242=28 Bom. L. R. 237^93 
Ind. Cas. 852. 

Proviso (c), — In proviso (c), C. P. Code the words decree ordering its 
sale* (the sale of immovable property), for the discharge of the incumbrance thereon 
are quite general and apply both where the charge exists independent of and 
prior to the decree and where it is created by the decree itself. Therefore a charge 
created in respect of the judgment-debtor's properly by virtue of a decree 
obtained by unpaid vendor is not included from the operation of the proviso. 
A. I. R. 1935 Mad. 713. 

Sub-section (2). — In a case of contests as to the disposal of the surplus of 
assets not determined in suit or in execution proceedings, conflicting claims 
can only be determined by separate suit. A. I. R. 1927 All. 467 = 49 A. 636=25 
A. L. J. 390=101 Ind. Cas. 505 ; A. I. R. 1926 Pat. 497=5 Pat. 445 = 93 Ind. Cas. 
759. The Court distributing assets cannot go behind the decree. The remedy 
of the opponent raising the plea of fraud lies under s. 73 (2). A. 1. R, 1922 Bom. 
31 = 46 Bom. 635 = 24 Bom. L. R. 1=65 Ind. Cas. 600 ; A. 1. R. IQ24 Nag. 39=19 N. 
L, R. 172 = 75 Ind. Cas. 749= A. I. R. 1924 Mad. 97 = 32 M. L. T. 155 ; 43 M. 381 = 
38 M. L. J. 108=27 M. L. T. 66=11 L. W. 81 = 55 Ind. Cas. 452 ; 39 A. 322=15 A. 
L. J. 295 = 39 Ind. Cas. 532. Unless it is ascertained or definitely alleged on subs- 
tatial grounds that the assets realised or to be realised in exteution of decrees of 
rival decree-holders would be insufficient to discharge in full the claims of all the 
dtcree-holders imder s. 73 of C. P. Code, no decree-holder has a right to maintain 
a suit to have the decree of his rival declared void on the ground that it was 
fraudulently obtained and to ask the Court to grant an injunction permanently 
restraining the defendant from executing his decree against the common judgment- 
debtor or his property. 145 Ind. Cas. 206 = A. 1. R. 1933 Nag. 214. This sub-seciiou 
is applicable where assets liable to be distributed under s. 73 are paid to persons 
sot entitled to receive the same. 145 Ind. Cas. 362 = 14 Pat. L. T. 287= A. I. R« 
1933 Pat. 277, A Court cannot enquire into the validity of the decree sought to be 
executed under s. 73. A. I. R. 1927 Mad. 944=^39 M. L. T. 609=104 Ind. Cas. 735. 



Sk 74.] 


THB CODE OP ClVlL PROCBDURB. 


171 


An orHer fhat a certain decree-holder is not entitled to make an application for 
rateable distribution is final and is not appealable. A'. I. R. 1936 All. 626^1936 A. 
L. J. 559- 162 Ind. Cas. 349. 

Sub-seotion (3). — Where rights of the two attaching creditors and of the 
Government were brought into existence at one and the same time, and by the same 
decree, and the assets were realised or rather eoroe into the hands of the Court before 
any of the judgment creditors applied for execution and were still held by the 
Courts and though the two creditors had obtained attachments before the Crown 
had obtained one, but no payment had been made to the creditors : Held that where 
the right of the Crown and that of the subject met at one and the same time, that of 
the Crown was in general preferred and that applying the principle, the claim of 
the Crown should prima facie be preferred to the other claim. A. L. R. 1933 Sind 
357*A. I. R. 1933 Sind 368 •, see also 39 M. 872=162 Ind. Cas. 862=1936 Mad. 
602 = 70 M. L J. 601. Sub-section (3) does not confer any jurisdiction on the execu- 
ting Court to entertain a claim on behalf of the Government in the absence of any 
decree in support of it. The sub-section only saves the rights of the Government, 
independent of the section, such as they might be, and merely appears to have 
reference to have the right of priority which can ordinarily be claimed in respect 
of debts due to the Crown. A. I. R. 1935 Lah. 319= 1 56 Ind. Cas. 826. 

Appeal. — An order under s. 73 is an order in execution proceedings and not a 
decree and is not appealable. A. I. R. 1929 Rang. 198=120 Ind. Cas. 693 ; see also 
19 C. W. N. 1502 = 42 C. I ; 55 B. 473 = A. I R. 1931 Bom. 350 ; 42 M. L. J. 473=67 
Ind. Cas. 546 ; A. I. R. 1929 Lah. 645 ; A. L R. 1931 Bom. 252=33 Bom. L. R. 503 ; 
A. L. R. 1933 Sind 181 = A. I. R. 1933 Sind 329=27 S. L R. 190 ; A. I. R. 1921 
Tat. 40* = 5 Pat. L J. 415=57 Ind. Cas. 421 ; A. I. R. 1927 Lah. 100=98 Ind. Cas. 
884 ; 42 M. L. J. 473 = 67 Ind. Cas. 546 ; 134 Ind. Cas. 195. 

In order to be appealable the order under s. 73 must decide a question arising 
between the decree-holder on the one hand and the judgment-debtors on the other. 
A. I. R. 1924 Cal. 801 = 51 C. 761 = 28 C. W. N. 704 = 39 C. L. J. 439 ; A. I. R. 1931 
Bom. 350=558. 473; A. I. R. 1931 Bom. 252 = 33 Bom. L. R. 503. Where the 
Order is under s. 73 between rival decree -holders and the judgment-debtor is not 
interested in it, the order does not fall under s. 47 and is not appealable. A. I. R. 
1937 Rang 134. An order refusing to execute an order allowing an application for 
rateable distribution is appealable. 12 P. L T. 477 = A. I. R. 1931 Pat. 359=133 
Ind. Cas. 166. 

Revision. — An obviously wrong order under s. 73 is revisable. A. I. R. 1927 Mad. 
1030=106 Ind. Cas. 208 ; 87 Ind. Cas. 390= A I. R. 1925 Mad. 587 = 48 M. L. J. 459 
= 21 L. W. 518=87 Ind Cas. 390 ; 36 C. 130 ; A. I. R. 1926 Nag. 380 ; A. 1. R, 1926 
Mad. 179 ; 32 M. 334 ; 15 C. W. N. 872 ; 78 Ind. Cas. 731 = 28 C. W. N. 704 ; 26 
C. W. N. 169 ; 51 C. 761 ; A. I. R. 1929 Rang. 123. High Court does not interfere 
in revision with orders disallowing or allowing claim for rateable distribution except 
in very exceptional circumstances. 60 Ind. Cas. 371. An order under this section is 
not open to revision where the party has another remedy by way of suit. 27 S. L. R. 
190= A. I. R. 1933 Sind 329 ; but see A. I. R. 1928 Mad. 362=54 M. L, J. 278. The 
Lahore High Court does not allow revision of an order under this section. 134 Ind. 
Cas. 195. Court will only interfere in re/ision against orders under s. 73 if there is 
any obvious mistake and the result of regular suit is certain. A. 1. R. 1927 Mad. 244 
= 39 M. L. T. 609= 104 Ind. Cas. 725. Taking a wrongs view of s. 73 is an applica- 
tion for rateable distribution is not deciing to exercise jurisdiciion. Hence no 
revision is competent from the order. A. I. R. 1935 Pat. 201 = 156 Ind. Cas. 409. 

Resistance to bxbcution. 


74. [S. 380.] Where the Court is satisfied that the holder of a decree 
. . for the possession of immovable property or 

Resistance to execution. purchaser of immovable property sold 

in execution of a decree has been resisted or obstructed in obtaining posses- 


sion of the property by the judgment-debtor or some person on his behalf and 
that such resistance or obstruction was without any just cause, the Court 


may, at the instance of the decree-holder or purchaser, order the judgment* 
debtor or such other person to be detained in the civil prison for a term 
which may extend to thirty days and may further direct that the decree-holder 
or purchaser put into possession of the property. 
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Scope.— The word ‘'possession*’ includes constructive possession. 25 B. 478 \ 
33 C. C. L. J. 293. Resistance or obstruction to execution by the judgment- 

debtor or by some body at his instigation is dealt with by this section. 16 M. 127 ; 
25 B. 478 ; 2 C. W. N. 311. As regards what amounts to resistance, vide 15 B. 5^4 i 
6 Bom. L R. 254. 


pXrt hi. 

INCIDENTAL PROCEEDINGS. 


Commissions. 


Power of Court to issue Com- 
missions. 


75. [New.] Subject to such conditions and 
limitations as may be prescribed, the Court may 
issue a Commission — 


(a) to examine any person ; 

(b) to make a local investigation ; 

(^) to examine or adjust accounts ; or 
(i/) to make a partition. 

Scope. — Section 7$ defines the circumstances under which a Commission may 
be issued and does not authorize a Court to delegate to the Commissioner the trial of 
any material issue which it is bound to try. A. 1 . R. 1926 Lah. 47 — 3 L^h. 209^:68 
Ind. Cas.802 ; see also 17 C. W. N. 369*15 C. L. J. 17. The powers under s. 75 
can only be exercised where a suit has been pending and not otherwise. This section 
must be qualified by the rules in the First Schedule, subject to such further rules as 
may be found in the High Court Rules. A. I. R. 1922 Bom. 444=^24 Bom. L. R. 

47 B. 250*75 Ind. Cas. 221. Judge cannot make over the whole case to the 
Commissioners and delegate his functions in the matter of taking evidence and 
determining issues to them. A. 1 . R. 1926 Lah. 145 — S9 Ind. Cas. 333 ; see also A. 
i. R. 1926 Cal. 57*89 Ind. Cas. 24. Whether one of the parties is personally engaged 
in agricultural labour cannot be referred to the Commissioner. A. I. R. 1928 Bom. 
*45=30 Bom. L. R. 131*109 Ind. Cas. 133. Civil Procedure Code docs not contem- 
plate the issue of succession of Commissions covering the same ground. A. I. R. 1929 
Mad. 661 = 118 lixd. Cas. 296. Trial of meteria! issue connot be delegated to Com- 
missioner where a Commissioner is referred to make local investigation and report if 
land was reformed or accretion complies with order and gives finding (parties not 
objecting) and Court adopts finding : Held^ that the mere fact that no objection was 
taken to the finding was not sufficient for the Court to adopt it. A. I. R. 1930 Cal. 
764SB53 C. L. J. 299*129 Ind. Cas. 416. Issue of Commission is discretionary with 
the Court. In case of wrongful exercise of discretion, it cannot be qu estioned in the 
second appeal for the first time. A. I. R. 1933 277- In the case of appointment 

of successive Commissioners it is the duty of the Court to consider the objections 
to a Commissioner’s report and to accept or reject it before it appoints a fresh 
Commissioner. A. L, R. 1933 A. 475* A. I. R. 1933 A. 65*139 Ind. Cas. 708. An 
appellate Court is competent to issue a Commission for local investigation. 135 Ind. 
Cas. 243* A. I. R. 1932 All. 270. A Commission cannot he issued to hear a person 
sing and then to report her talenis. 1932 A. L. J. 117* A. 1 . R. 1932 All. 264. 


76. (S. 886.] (1) A * Commission for the examination of any person 

^ ^ may be issued to any Court (not being a High 

Commission to another Court. Court) situate in a Province other than the 

Province in which the Court of issue is situate and having jurisdiction in the 
place in which the person to be examined resides. 

(2) Every Court receiving a Commission for the examination of any 
person under sub-section (1) shall examine him. or cause him to be examined 
pursuant thereto, and the Commission, when it has been duly executed, shall 
be returned together with the evidence taken under it to the Court from 
which it was issued, unless the order for issuing the Commission has other- 
ime directed, in which case the Commission shall be returned in terms of 
«pch order. 

AmmdmontB in Burma.-^lfi British Burma s. 76 has been omitted vide 
G« B Order of 1937 . 
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a 79.1 


77. \,New^ In lieu 
Letter of request, 


of issuing a Commission the Court may issue a 
letter of request to examine a witness residing 
at any place not within British India. 


78. [S. 891.] 

issued 


Commission 
foreign Courts. 


‘'Subject to such a conditions and limitations as may be 
prescribed*** the provisions as to the execution 
and return of Commissions for the examination 
of witnesses shall apply to Commissions issued 


by “or at the instance of.*** 

(a) Courts situate beyond the limits of British India and established 
or continued by the authority of His Majesty or of “the Central Government 
or of the Crown Represevative”,t or 

(t) Courts situate in any part of the British Empire other than British 
India, or 

(c) Courts of any foreign country! 

Amendments in Burma.— For the words “British India*’ inclmses (a) and 
(3) read "British Burma** in Burma. 


PART IV. 

SUITS IN PARTICULAR CASES. 

Suits by ok against the “Crown”.^ or Public Oppicbks in their 
Official capacity. 


ment. 


II 79. [IVciv.] Subject to the provisions of section 179 and 185 
. , . . vernment of India Act, 1935, in a suit by 

or against Govern- against the Crown the authority to be named 

plaintiff or defendant, as the case may be, si 


of the Go- 
in a suit by or 


st* nil 


(a) in the case of a suit by or against the Central Government, the 
Governor-General in Council before the establishment of the Federation of 
India, and thereafter, the Federation ; 

{d) in the case of a suit by or against a Provincial Government, the 
Province ; and 

(c) in the case of a suit by or agiinst the Crown Representative, the 
Secretary of State. 

The following section 7g has been substituted in British Burma by 
Govetnment of Burma {Adaptation of Law) Order, igj/ : — 


79. [New.] Subject to 
or against Govern- 


the provisions of sections 73 and 133 of the 
Government of Burma Act of Igjs ^^^d section 
179 of the Government of India Act, IgjS, in a 
suit by or against the Crown touching the affairs 
of Burmz, the authority to be named as plaintiff or defendant as the case may 
be, shall be the Government of Burma. 


Suit by 
ment. 


Scope.— Contracts to be binding upon the Secretary of State, must be made in 
strict conformity with the provisions laid down in the statute. If they are not so made, 
they are not valid as against him. A. I. R. 1928 Cal. 74=54 C. 969=107 Ind. Cas. 
360. The head of a Government department cannot be made liable for wrongful acts 


* The words within quotations have been inserted by Act X of 1932. 
f The words within quotations have been substituted by G. 1. Order of 1937. But 
in Burma for the words within quotations read “Governor** vide G. B. Order 
of 1937, 

I Certain words after this repealed by Act X of 1932 have been omitted, 
g Substituted by G. t. Order of 1937. But in Burma read ''Government.** 

II Section 79 has been substituted for the old section 79 by G. I. Order, 1937. In 
Burnut# M^^tioa also been substituted.by G. B. Act of 1937. 
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of official in the department, unless it can be shown that the act complained of was 
substantially the act of the head of the department himself. A. I. R. 1927 Bom. 521 
^28 Bom. L. R. 1071 51 B. 749=104. Ind. Cas. 685. For personal liability a public 

servant should not be sued in his official name. A. 1 . R. 1927 Bom. 521^29 Bom. 

L. R. 1071 = 51 B. 749 A suit against a State Railway should not be brought 
against the manager, but should be brought against the Government. A. 1 . R. 1924 
Bom. 306=48 B. 297 = 26 Bom. L. R. 71 ; A. I. R. 1931 P. 393 ; A. I. R. 1933 Pat. 
543 ; 10 Pat. 466. Where Government acquires land for the District Board and the 
District Board appeals against the decision allowing compensation to the owners of 
the plot : Held the appeals by the District Board were incompetent as the appeal 
should have been filed by the Secretary of State for India in Council. A. I. R. 1929 
Lah. 10=9 Lah. 667=10 Lah. L. J. 330=29 P. L. R. 268= in lod. Cas. 477. 

80. [S, 424.] No suit shall be instituted against “the Crown”* or against 
. a public officer in respect of any act purporting 

to be done by such public officer in his official 
capacity, until the expiration of two months next after notice in writing has 
been, “delivered to or left at the office of — 

(a) in the case of a suit against the Central Government, a Secretary to 
that Government ; 

(6) in the case of a suit against the Crown Representative, the Political 
Secretary ; 

(c) in the case of a suit against a Provincial Government, a Secretary 
to that Government or the Collector of the District, and 

(d) in the case of a suit against the Secretary of State, a Secretary to the 
Central Government, the Political Secretary and a Secretary to the Provincial 
Government of the Province where the suit is instituted,”* and, in the case 
of a public officer, delivered to him or left at his office, stating the cause of 
action, the name, description and place of residence of the plaintiff and the 
relief which he claims ; and the plaint shall contain a statement that such notice 
has been so delivered or left. 

TAis section as amended in British Bnrma is as follows : — 

80. [S. 424.] Ho suit shall be instituted against the Cro7vn, or against a 
public officer in respect of any act purporting 
notice. public officer in his official 

capacity^ until the expiration of two months next after notice in writing has 
been ^^dtlivered to or left at the office of^ 

{a) in the case of a suit which is or might have been brought against 
the Sreretafy of Statej a Secretary to the Central Government of India and 
a Secretary to the Government ; 

(b) in the case of a suit against the Railway Boards the Chiej Com- 
missioner of Railways ; 

(^) in the case of any other suit against the Government^ a Secretary to 
the Government or the Collector of the District^ and 

{d) in the case of a suit against a public officer^ the officer against whom 
the suit brought^ stating the cause of action^ etc,'' 

Englieh decision. — In Rebati Mohan Dasv, Jatindra Nath Ghosh, A. I. R. 1934 
P.C. 96-61 I. A. 171=61-0.470=36 Bom. L. R. 544= *934 A.LJ. 406=1934 M. W. 
N. 381 = 148 Ind. Cas. 482 = 38 C. W. N. 517=11 O. W. N. 463=59 C. L. J. 252=66 

M. L. J. 506 (P. C.). Sir, George Lowndes said ; “Nor do they think that anything 
would be gained by a reference to the numerous English cases which were there 
cited. They were decided under the various acts passed in this country for the 
protection of public authorities, which were not in pari materia within the section 
of the Indian Code.” 

Qisject and scope. --The object of notice required by this section is to inform 
the Crown or the public officers concerned generally of the nature of the suit, whi:h 
is iDtended to be field against them. The notice must not be too strictly or too 

^ ^ The wosds witbm quotation have been oubstiiuted by Q. I. OrdeE4if 1937. 



S. 80.J the code op civil procedure. 17$ 

narrowly construed. It must not be construed as if ii were pleadings and it need 
not set out all the details and facts of the case, which the plaintiff intends to prove. 

It must be considered sufficient if it substantially fulfils its object of informing the 
pafUes concerned generally of the nature of the suit intended to be filed. 5 Bom. L. 
R. 30*27 B. 189; 24 M. 279 ; 13 C. L. R. 195. The object of this section is to afford 
opfkortuuity to the Crown or public scivant, time and opportunity to reconsider his 
legal position and to investigate the truth of the alleged cause of action and of making 
amends or of settling claims if he thinks fit without litigation. 40 B. 392*« 18 Bom. 

L. R. 243-34 Ind. Cas. 535 ; 34 C. 257=5 C. L. J. 148 ; 25 C. 2*4 ; 24 M. 279;. 
35 C. W. N. 161 = 58 C. 850-= A. 1. R. 1931 Cal. 503 -, (1912) M. W. N. 786 ; 33 P.L. R, 
508=137 Ind. Cas. 266= A. 1. R. 1933 Lah. 374= A. L. R. 1932 L. 790. Very little 
distinction is made by the section between suits against the Crown and as against 
public officers. Only this distinction is left between the two classes of suits that, 
whereas in the absence of a notice under s. 80 the Crown cannot be made a defend- 
ant in a suit, no matter what its character may be, a public officer may without such 
a notice be a defendant in a suit, in which no act of his is in question but he is made 
a party for some reason or other. The restrictive words in the section were un- 
necessary and would be inappropriate in the case of Secretary of State for India in 
Council, firstly , because the Secretary of State for India in Council, is a statutory 
body which has no capacity but an official one ; and secondly, because he is often 
responsible for the acts of other public bodies and officers. 59 C. 961 = 55 C. L. J. 8= 
138 Ind. Cas. 4=A. I. R. 1932 Cal. 2753«A. L. R, 1932 Cal. 1037. Although the cause 
of action in s. 80 should not be teken in a narrow sense, yet the section requires the 
cause of action to be stated with some precision. A. 1. R. 1928 Cal. 74=54 C. 969s 107 
Ind. Cas. 360. Where defendant's interests devolve upon Government during suit, no 
notice as prescribed by s. 80 need be given The matter is governed by Order 22, 
rule 10. A. I. R. 1926 All. 585 = 24 A. L. J. 726=96 Ind. Cas. 351. Where suit is 
alleged to be barred under a special law of limitation, the party is not entitled to 
deduct the period of two months for service of notice under, s. 80. A. I. R. 1931 Cal. 
66=34 C. L. J. 287 ; 46 Ind. Cas. 899 ; but see sub-section (2) of section 15 of the 
Limitation Act and 38 Ind. Cas. 600=52 P. R. 1917; 22 O. C. 342=54 Ind. Cas. 
535 ; A. I. R. 1928 All. 625 ; A. I. R. 1928 All. 348 ; A. I. R. 1930 All. 742. Where 
plots mentioned in the notice comprised all the plots mentioned in the plaint the 
variance between the notice and the plaint will not justify dismissal of the suit. 20 
C. W. N. 636= 32 Ind. Cas. 752. A notice under s. 80 is defective if the case is 
set up in the plaint is different from the case stated in the notice. A suit instituted 
upon such a notice cannot be maintained. 32 Ind. Cas. 235. Objection as to want 
of notice under this section may be waived. 38 L. W. 891. A suit brought pursuant 
to an undertaking given under s. 14, Bombay Land Revenue Act within 30 days 
from the Collectors’ decision is not a suit which falls within s. 80, C. P. Code ; it is a 
suit on account of land revenue brought under special provisions of the Special Act, 
and the general provisions of s. 80 do not apply to such a suit. A. 1. R. 1934 Bom. 
162 = 36 Bom. L. R. 297. 

Notice. — The notice prescribed by s. 80 is essential in all suits against the 
Crown or against a public officer with regard to any act purported to be done by the 
said pubiic officer in his official capacity. 39 M. L. J. 151 = 28 M. L. T. 163=12 L. 
W. 193^(1920) M. W. N. 495*58 Ind. Cas. 885 ; see also 12 M. L. T. 224 ; 18 C. W. 
N. 1340=27 Ind. Cas. 232 ; 15 Pat. 353=161 Ind. Cas. 690=17 Pat. L. T. I52 = A. I. 
R. 1936 Pat. 339 ; A. 1. R. 1935 Cal. 726. Such notice is required even in case of 
an injunction and of likely irreparable injury or in case of a threat to do a future 
injury provided the threat is conveyed through an acr, such as speech, writing, etc. 
3Q M. L. J. 1 51 = (1920) M. W. N. 445 = 58 Ind. Cas. 885 ; 5 Bom. L. R. 431 ; but see 
28 A. 6 oo=(i9o6) a. W. N. 107 = 3 A. L. J. 341. A public officer is entitled to notice 
under this section before suit, though acting malafide in the discharge of his duties. 
The word "purporting” covers a profession by acts, by words or by appearance of 
what is true as well as of what is untrue. 7 L. W. 586=34 M. L. J. 494=23 M. L. T. 
357<s4i M. 792=46 Ind. Cas. 86. The language of the section is imperative. 25 A. 
187=1903 A. W. N. 13 ; 35 C. W. N. 161. Section 80 is to be strictly complied with 
and is applicable to all forms of action and all kinds of relief. A. i. R. 1927 P. C. 176 
— 51 B. 725— 54 I. A. 338=25 A. L. J. 641*29 Bom. L. R. 1227 = 46 C. L. J. 76=53 

M. L. J. 81 = 32 C. W. N. 61 = 104 Ind. Cas. 257. The notice under s. 80 must be 
considered sufficient if it substantially fulfils its object in informing the parties con- 
cerned generally of the aature of the suit intended to be filed. A. I. R. 1926 Mad. 
408W123 L. W. 464=91^ Ind. Cas. 368 j A. L R. 1933 M* loS I A. L R. 1929 Sind 
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6i«» i2S Ind. Cas. 193 ; A. I. R. 1934 Pat. 346-150 Ind. Cas. 1131. A notice when it 
is without description and statement of place of residence is not valid. A. I. R. 1931 
Cal. 61 — 57 C. 1127—130 Ind. Cas. 90^. Person or persons giving notice shoul 4 be 
the same by whom the suit is actually filed. A. I. R. 1931 Mad. 175- 59 M. L. J. 
0 * 3»54 M. 416-129 Ind. Cas. 456 ; 32 Bom. L. R. 604- A. I. R. 1929 Bom. 367. 
In determining whether a particular document satisfied the requisites of a valid 
notice under s. 80, the Court is not bound to abandon all common sense but must 
look at the document and understand it in a fair and reasonable sense in the way in 
which the writer meant and the addressee understood it. A. L. R. 1933 Mad. 693 — 
A. I. R. 1933 Mad. 105-36 L. W. 694-1932 M. W. N. 1240=140 Ind. Cas. 458. 
Where the plaintiff is ’private party* it is reasonable that his name, his description and 
place of residence should be known and stated. 36 L. W. 694—140 Ind. Cas. 458— 
1932 M. W. N. 1240. The plea of want of notice under this section must be taken 
at the earliest possible opportunity and must be specifically pleaded. Where such a 
plea is taken by the defendant at a very late stage the defendant must be deemed to 
have waived the privilege of noiice. A. I R. 1931 Cal. 175=53 C. L J. 31 = 130 Ind. 
Cas. 894 ; A. I. R- 1933 Mad. 917 ; A. I. R. 1934 Pat. 354** 150 Ind. Cas. 590. Excep- 
tions or qualifications to the explicit terms of s. 80 cannot be made on account of 
consideration of hardship and absence of prejudice or detriment to the interests of 
the Government. A. 1 . R. 1931 Mad. 175— 32 L. W. 810= 52 M. L. J. 923 — 54 M. 
416— 129 Ind. Cas. 416. In case of failure of service of notice, the proper procedure 
is to reject the suit and not to dismiss the suit after going into the question. 35 C. 
W. N. 161. Notice by a pleadar on behalf of his client under s. 80 is not a private 
letter. A. I. R. 1928 Bom. 338=30 Bom. L. R. 934=113 !nd. Cas. 519. A notice 
under this section can be waived. 146 Ind. Cas. 699—38 L. W. 891 — A. I. R. 1933 
Mad. 917 ; 34 C. 257 ; 48 C. 503. Two months* noiice is condition precedent in a 
suit against Official Assignee. A. L R. 1933 Sind 216- A. I. R. 1933 Sind 4=*i4o 
Ind. Cas. 265. A third party is not competent to raise a question of want of notice 
under s. 80. 136 Ind. Cas. 445=13 Pat. L. T. 169. Service of an application for leave 
to sue is no substitute fcr service of notice under s. 80. 35 C. W. N. i6r. The 
words of s. 80 as to how notice is to be served are mandatory and not controlled by 
Order 48, rule 2 , C. P. Code. 35 C. W. N. 161. This section contemplates a notice 
of action in the English sense, since it requires a statement of the name, description 
and place of residence of the plaintiff. The rule is not to be released simply because 
the defendant could have had little or no difficulty in finding out these matters for 
himself by other means. A. I. R. 1931 Cal 61 — 57 C. 1 127. A public officer against 
whom a suit is filed in respect of an act done by him in his official capacity is 
entitled to notice under section 80, even though he has acted malafide, A. I. R. 
1934 Pat 14. In case of withdrawal of suit instituted after proper notice with 
liberty to institute fresh suit a second notice is not required for instituting a fresh 
suit. 36 Bom. L. R. i loS. A notice need not be practically a copy of the plaint. 

It should be such as would give substantial information of the basis of the claim 
and the relief which the plaintiff seeks. A I. R. 1934 Pat. 7oi. A notice which 
states that the cause of action and reliefs are described in the amended copy of 
plaint which forms part cf notice, though defective in form, is substantial compli- 
ance of s. 80. 151 Ind. Cas. 1076=38 C. W. N. 409—59 C. L. J. 295 -A. I. R. 1934 
Cal. 187. Section 80 is express, explicit, mandatory and admits of no implications 
or exceptions. Where there are two plaintiffs notice by one is not sufficient notice 
within the meaning of this section. 159 Ind. Cas. 33— A. 1 . R. 1935 Sind 2c6 ; see 
also A. I. R. 1935 Mad. 389-41 L. W. 591 = 1935 M. W. N. 293-156 Ind. Cas. 333 ; 
A. I. R. 1935 Bom. 229—37 Bom. L. R. 341 — 156 Ind. Cas. 591. A notice under this 
section is necessary in a case where the suit is originally instituted against a person 
to whom notice under the section is necessary and a person to whom notice should 
ordinarily be given is subsequently added as defendant by reason of the estate of the 
earlier defendant subsequently going under his protection. 25 S. L. R. 200-A. 

I. R* (1931) Sind 158— 133 Ind. Cas. 74. The notice is invalid where the cause of 
action has not arisen at the time of notice. A. I. R. 1928 Cal. 74—54 9 ^ 9 ** 

107— Ind. Cas 360. 

liotlce in Bults for injunction.— TbU section is applicable to all forms of 
action to all kinds of relief without exception. A. I. R. 1927 Bom. 649— 29 Bonn 
L. R. 1427^105 Ind. Cas. 756 •, 32 C. W. N. 61 (P. C)-5i B. 725. A suit i a which 
inUrdUaa,n injunction is prayed is still a suit. The section applies to a tntt for 
injunictlon even where the delay of two months contemplated by the seaion is likely 
to to jmiBediate injury to the.p]qinttff A. J. R. 1928 Sind 76«*B2* S. L. R* 
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63 ; A. I. R. 1927 Mad. i66»So M. 2.^9 ; 41 M. 792 ; 50 C. 992 ; 58 C. 1288 ; 14 
Lah, 330*34 P. L. R. 975 = A. I. R. 1933 Lah. 202 ; A. L. R. 1933 Sind 2i6*A. 

I. R. 1933 Sind 4*140 Ind. Cas. 26c ; A. I. R. 1931 Lah. 703*132 Ind. Cas. i. 

Secretary of Sate for India. — Necessity for notice under s 80 exists in a suit 
against the Secretary of State as representing the State owned Railway. A. I. R. 
1931 Nag. 96 = 13 N. L. J. 104*123 Ind. Cas 902. In the case of a Stale Railway it 
is open to a party to give a combined notice which would satisfy all the requirements 
of s. 77, Railway Act, and s. 80, C. P. Code. Otherwise he must give separate notices 
under the respective sections. A. I. R. 1928 Mad. 599*(i928) M. W. N. 218 = 109 
Ind. Cas. 406 ; see also A. I. R. 1930 All. 476= (1930) A L. J. 1125 ; A. I. R. 1928 
Bom. 421 = 52 B. 548 = 30 Bom. L. R. 970=113 Ind. Cas. 511 ; A. I. R. 1928 Mad. 
599=( i 928) M. W. N. 218= 109 Ind. Cas 406 ; A. I. R. 1931 P. 393 ; A I. R. 1931 
Pat. 145 = 10 P. 153; 14 Lah, 330=34 P. L. R. 975 = A. I. R. 1933 Lah. 203; 
A. L. R. 1933 A. 510 = A. I. R. 1933 A. 53 = 1932 A. L. J. 1033. The Secretary of 
State for India in Council can be sued as a corporation sole. A. L. R. 1933 Lah. 
890=34 P. L. R. 975 = A. I. R. 1933 Lah. 203. 

Where in a plaint the cause of action was initially stated to arise on a certain 
date and subsequently the plaintiff applied for amendment of the plaint and intro- 
duced another date as the date on which the cause of action arose : Held that the 
notice given before the accrual of the cause of action subsequently mentioned, was 
in no way defective or irregular because the defendant (Secretary of State in Council) 
in the written statement gave the same date as was mentioned by the plaintiff in the 
amended plaint as being the date on which the cause of action arose. A. L. R. 
1933 li. 329*35 Bom. L. R. 583 = A. I. R. 1933 Bom. 314=145 Ind. Cas. 408. 

Public officer in his official capacity— Neglect to recover rent by an official 
Receiver becomes an act purporting to be under official capacity. A, 1. R. 1931 Cal. 
6i = S7 C. 1127=130 Ind. Cas. 903 ; see also A. I. R. 1934 P. C. 96=61 I. A. 171 = 
61 C. 470*36 Bom. L. R. 544 (P. C.). A suit against an official Receiver or Receiver 
appointed by Court cannot be sustained without the requisite notice under this 
section. 34 C. W. N. 671 — A. I. R. 1930 Cal. 737* 128 Ind Cas. 108 ; see also A. I. 
R. 1930 Lah. 708=125 Ind. Cas. 625 ; 31 P. L. R. 865 = 12 Lah, 260=132 Ind. Cas. 
4 ; A. I. R. 1933 M. 105=1932 M. W. N. 1240 . A. I. R. 1927 Mad. 166=50 M. 239 ; 
A. I. R. 1925 All. 241* 47 A. 291 = 22 A. L. J. 1116=84 Ind. Cas. 739 ; 77 Ind. Cas. 
57 = A. I. R. 1924 All. 40=21 A. L. J. 737=46 A. 16=77 Ind. Cas. 57. The words 
“in respect of any act purporting to be done** cover only a past act and do not 
include a future act. A. I. R. 1927 Mad. 166=50 M. 239=51 M. L. J. 671=24 L. 
W. 730=99 Ind. Cas. 284 ; see also A. 1. R. 1924 Bom. 1=26 Bom. L. R. 1 = 48 B. 
87 ; 21 Bom. L. R. 980=53 Ind. Cas. 627 ; A. I. R. 1930 Bom. 11 = 31 Bom. L. R. 
1109=122 Ind. Cas. 857 ; 1932 M. W. N. 299=34 L. W. 993 ; A. I. R. 1932 All. 
G57. The act purports to be done in his official capacity if the act was one such 
as is ordinarily done by the officer in the course of his official duties, 
and he considered himself to be acting as a public officer and desired 
other persons to consider -.that he was acting. The motives with which 
the act was done do not enter into the question at ail. A. L. R. 1933 
All. 704=(i93o) A. L. J. 1080=124 Ind. Cas. 705. An Official Assignee 
purporting to act legally though his act not strictly legal is acting as an Official 
Assignee and in a suit against him for damages notice under s. 80 is necessary. 
A. I. R. 1930 Mad. 458=59 M. L. J. 501 = 124 Ind. Cas. 144 ; AH. R. 1923 Bom. 
392=25 Bom. L. R. 378=73 Ind. Cas. 24o. An official Liquidator is a public 
officer. A. L. R. 1934 Oudh 267 = A. I. R. 1934 Oudh 158=11 O. W. N. 398 ; 
see also 30 N. L. R. 240=148 Ind. Cas. 714=17 N. L. /. 47= A. I. R. 1934 Nag. 
201. A claim bond upon a breach of a contract by a public officer may, in 
appropriate cases, entitle him to notice of suit under s. 80, C P. Code. 61 I. A. 
171=61 C. 470=38 C. W. N. 517 (P. C.). A Deputy Magistrate who has been 
appointed as the retiring officer of the Municipality for the purpose of election 
cannot be said to be a public officer at that time. 152 Ind. Cas. 817* 1935 A. L. J. 
I39=A. 1. R. 1935 All. 106. A Municipal Council not being an officer of the Govern- 
ment within the meaning of s. 80 a suit instituted against the Municipality is not 
bad for two months' notice. A. 1. R, 1930 Mad. 844=59 M. L. J. 69o=(i93o) M. 
W. N. 821 = 32 L. W. 794=128 Ind. Cas 161, 

Where a Police officer has acted in his official capacity in charging a person a 
notice under s. 80 is necessary for malicious prosecution. A. I. R. 1930 All. 742= 
(1930) A.L.J. 1443= 132 Ind. Cas. 17. But in suit for damage for assault and battery 

C. P. Code— 23 
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by Police officer while investigating cognizable offence a Police officer is not 
entitled to notice either under s. 8o (4) of Bombay Police Act or C. P. Code, s. 80. 
A. I. R. 1928 Bom. 3523130 Bom. L. R. 101 8=^ 52 B. 832-114 Ind. Cas. 246. Where 
a stii for damages for wrongful arrest against a public officer \is filed he is entitled 
to notice of suit under s. 80, even if in the discharge of his duty be acted mala fide. 
But no notice is nacessary for the recovery of money extorted from the plaintiff by 
the officer as a consideration for his release. A. I. R. 1924 Cal. 14S^ 992 = 

28 C. L. }. 104^=28 C. W. N. 10=75 Ind. Cas. 173 ; see also 80 Ind Cas. 72^4^ A. 
884=22 A. L. J. 812 ; 13 A. L. J. 788 ; 79 Ind. Cas. 8i8=A. 1. R. 1923 Rang. 250. 
Where manager of an encumbered estate is a formal party, no notice under this 
section is necessary. A. L. R. 1933 Sind 202 = A. I. R. 1933 Sind 1 = 142 Ind. Cas. 
501. It is enough that the act is done and that it is purported to have been done in an 
official capacity ; and it is not necessaiy to go further and inquire whether it was done 
in execution or intended execution of any statute or public duty or aiithorily. Tne 
non-performance cr the breach of a contract is equally an act as a tort is within the 
meaning of this section. 59 C. 961 = 55 C. L. J. 8= A. I. R. 1932 Cal. 275. Village 
Sanitation Panchayat is not a public officer within the meaning of s. 80 and a suit is 
tenable even in the absence of notice. A. I. R. 1929 Nag. 70=114 Ind. Cas. 288. 
A Government school master although his services are lent to public body, is a public 
officer and a notice under s. 80 is necessary in this case. A. 1. R 1028 Nag. 33 = 
104 Ind. Cas. 762. Where the Official Receiver is sued for establishing and realizing 
a charge over movable and immovable property of a debtor and where plaintiff 
does not allege any act or omission on the part of the Receiver, no notice under s. 80 
is necessary. A. I. R. 1927 All. 132 = 48 A. 821 = 24 A. L. J. 1067. A suit for 
accounts against a common manager appointed under s. 95 of the B.T. Act can not be 
instituted without service of the notice under s. 80 and without leave obtained from 
the Court appointing him. 24 C, W. N. 138=30 C. L. J. 279= 53 Ind. Cas. 747- A 
suit against a Bench clerk for damages for the loss of a record in Court through his 
negligence cannot be brought without giving notice under s. 80. 11 Bur. L. T. 95 = 
40 Ind. Cas. 677. It can not be said that a public officer acting mala fide does not 
purport to act as a public officer. To hold otherwise will imply the importation of 
words into the section which cannot be found there. A. I. R. 1934 Pat. 14. li^ a 
suit by a mortgagee under a mortgage upon an estate executed by the prede- 
cessor of its common manager appointed under s. 95 of the B. T. Act assuming him 
to be a public officer, notice under s. 80* C. P. Code is not necessary as such notice 
is enjoined only where the plaintiff complains of some *'act purporting to have been 
done by him in his official capacity'* and as the mortgage was not executed by the 
defendant, the present manager and imposed no personal liability, and the non-pay- 
ment by him or the mere omission to pay either Interest or principal cannot be 
deemed to be such an act. A. L. R. 1934 P. C. 100=11 O. W. N. 463=38 C. W. N. 
5*7*39 L. W. 504. 


Exemption from arrest and 
perosnal appearance. 


81. [SS. 425, 428.] In a suit instituted 
against a public officer in respect of any act 
purpontng to be done by him in his official 
capacity — 


(n) the defendant shall not be liable to arrest nor his property to 
attachment otherwise than in execution of a decree, and, 

(6) where the Court is satisfied that the defendant cannot absent 
himself from his duty without detriment to the public service, it shall exempt 
him from appearing in person. 


[S. 429.] (1) Where the decree is against **the Crown’** or against 
a public officer in respect of any such act as 
aforesaid, a time shall be specified in the decree 
within which it shall be satisfied ; and if the decree is not satisfied within the 


82. 

Execution of decree. 


* For the words "the Secretary of State for -India in Councir the words "the 
Crown" have been substituted in British India by G. I. Order of 1937 ; but in British 

Burma for the same words the words "the Secretary of State, the Government or 
the Railway Board*' have been substituted by G. B. Order of 1937. 
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time so specified, the Court shall report the case for the orders of the 
“Provincial Government.”* 

(2) Execution shall not be issued on any such decree unless it remains 
unsatisfied for the period of three months computed from the date of such 
report. 


Suits by Aliens and by or against “Foreign Rulers and Rulers 
OF Indian SrATES*’.t 


83. [S. 430.] (1) Alien enemies residing in British India with the 
,. permission of the “Central Government’'! and 

When aliens may sue. Courts of British 

India, as if they were subjects of His Majesty. 

(2) No alien enemy residing in British India without such permission! or 
residing in a foreign country, shall sue in any of such Courts. 

Explanation,— Every person residing in a foreign country the Government 
of which is at war with the United Kingdom of Great Britain and Ireland, 
and carrying on business in that country without a license in that behalf 
under the hand of one of His Majesty's Secretaries of State or of a Secretary 
to the Government of India, shall, for the purpose of sub-section (2), be 
deemed to be an alien enemy residing in a foreign country. 


Amendments in British Burma. — In sub-sections (i) and (2) for “British 
India” read “British Burma” and for “Cenlral Government’* in sub-section (i) read 
“Governor** and in the explanation to sub-section (i) omit “of India.” 

Scope. — An alien enemy licensed to trade in British India can sue in Indian 
Courts. 9 Bur. L. T. 51 = 31 Ind. Cas. 888 ; see also 8 S. L. R. 329 ; 39 A. 377* Where 
cause of action arose before or after war, an alien enemy can be sued in British 
Indian Courts. 40 C. 1140=20 C. W. N. 691 =23 C. L. J. 493 = 35 Ind. Cas. 951. 
Under s. 83 an alien enemy residing in British India may sue in British Courts with 
the permission of the Governor-General in Council. 39 A. 377 = ^9 Ind. Cas, 862. 
Not all contracts but only dealings of a commercial nature between hostile aliens 
are tainted with illegality. A contract whose tendency is to increase the enemy’s 
resources is prohibited, hut not an agreement for payment of money from funds 
accruing there. 31 M. L. J. 360 = (1917) M. W. N. 73 = 37 Ind. Cas. 957. A British 
subject voluntarily residing or carrying on business in enemy country will be treated 
as an alien enemy. 55 Ind. Cas. 324=1 Lih. 276=2 Lah. L. J. 275. 


When foreign Stales may 
sue. 


84. IS. 431.] (1) A foreign State may 
sue in any Court of British India : 


Provided that such State has been recognized by His Majesty or by the 
Governor General in Council : 

Provided, also that the object of the suit is to enforce a private right 
vested in the head of such State or in any officer of such State in his public 
capacity. 

(2) Every Court shall take judicial notice of the fact that a foreign State 
has or has not been recognized by His Majesty or byt he Governor-General 
in Council. 

Amendment in Burma.— In Burma for the words '’British India” read 
“British Burma .’* — Vide G. B. Order of 1937. 

Scope. — Any State which has preserved any decree of sovereignty must have at 
least three characteristics. First allegiance to the Ruler. Secondly the law enforced 


* Substituted by G. I. Order, 1937. But in Burma read “Governor”.— 2//V* G. B. 
Order of 1937. 

t The words within quotations have been substituted for “Foreign and Native 
Rulers” in British India! by G, I. Order. But the words “Foreign and Native Rulers” 
remain unaltered in British Burma. 

{ Substituted for the words “Governor-General in Council’' by G. I. Order 

ol 1937. 
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must be the Ruler's laws. And thirdly those laws must be enforced by his Courts. 
A. I. R. 1930 Mad. 1004 = 59 M. L. J. 548=32 M. L. W. 673 = 53 M. 968=128 Ind. 
Cas. 870. The "private rights’* spoken of in this section do not mean individual 
rights, as opposed to those of the body politic or state ; but those private rights of 
the State, which must be enforced in a Court of Justice, as distinguished from its 
political or territorial right, which must, from their very nature, be made the subject 
of arrangement between one State and another. They are rights, which may be 
enforced by a foreign State against private individuals, as distinguished from rights 
which one State in its political capacity may have against another State in its politi- 
cal capacity. II C. 17 ; 2Aso Emperor of Austria w, Day^ 2 Giif. 628; United 
States of America v. Wagner^ L. R. 2 Ch. App. 582. 

85 . [S. 432 .] (1) Persons specially appointed by order of the Govern- 
. ment at the request of any Sovereign Prince or 

PcKons specially appointed Ruling Chief, whether in subordinate alliance 

n? the British Government or otherwise, and 

whether residing within or without British India, 
or at the request of any person competent, in 

the opinion of the Government, to act on behalf of such Prince or Chief, to 

prosecute or defend any suit on his behalf, shall be deemed to be the recog- 
nised agents by whom appearances, acts and applications under this Code 
may be made or done on behalf of such Prince or Chief. 

^^Explanation . — For the purposes of this sub section the expression ‘the 
Government* means — 

(a) in the case of Indian State, the Crown Representative, and 
{b) in any other case, the Central Government.*** 

( 2 ) An appointment under this section may be made for the purpose of a 
specified suit or of several specified suits, or for the purpose of all such suits 
as it may from time to time be necessary to prosecute or defend on behalf of 
the Prince or Chief. 

( 3 ) A person appointed under this section may authorise or appoint per 
sons to make appearances and applications and do acts in any such suit or 
suits as if he were himself a party thereto. 

Amendment in British Burma.— In British Burma for "British India** read 
"British Burma” — Vide G. B. Order of 19^7. 

Scope. — This section does not prevent the institution by an independent Prince, 
of a suit in a Court in British India, in his own name, and through a recognised agent 
other than one appointed under the section. 10 C. 136 ; 29 C. W. N. 287 = 80 Ind. 
Cas. 100 ; A. W. N. 1886, 133 ; 19 A. 5io=A. W. N. 1897, i 35 - 


86. [S. 433 .] (1) Any such Prince or Chief, and any ambassador or envoy 
c..:* - . n • - i-u* r o( a foreign State, may, “in the case of the 

aLaasIdors and envoys^ * 

of the Crown Representative, certified by the 
signature of the political Secretary, and in any other case with the consent of 


the Central Government, certified by the signature of a Secretary to that 
Government,* ’t but not without such consent, be sued in any competent 
Court. 


(2) Such consent may be given with respect to a specified suit or to 
several specified suits, or wiih respect to all suits of any specified class or 
classes, and may specify, in the case of any suit or class of suits, the Court in 
which the Prince, Chief, ambassador or envoy may be sued ; but it shall not be 
given unless it appears to ‘‘the consenting authority**t that the Prince, Chief, 
ambassador or envoy — 

{a) has instituted a suit in the Court against the person desiring to sue 
him. or 


* The explanation to sub-section (i) has been inserted by G. I. Order of 1937 and 

this explanation is not in force in British Burma, 

t Substituted by G. J. Order of 1937. 
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(^) by himself or another trades within the local limits of the jurisdiction 
of the Court, or 

(c) is in possession of immovable property situate within those limits 
and is to be sued with reference to such property or for money charged thereon. 

(3) No such Prince, Chief, ambassador or envoy shall be arrested under this 
Code, and, **except with such consent as is mentioned in sub-section (1)’** cer- 
tified as aforesaid, no decree shall be executed against the property of any such 
Prince, Chiet, ambassador or envoy. 

♦“(4) The Central Government or the Crown Representative, as the case 
may be, may, by notification in the Gazette of India ^ authorize a Provincial 
Government and any Secretary to that Government to exercise with respect to 
any Prince, Chief, ambassador or envoy named in the notification the functions 
assigned by the foregoing sub sections to the consenting authority and a certifying 
officer respectively.** 

(5) A person may, as a tenant of immovable property, sue, without such 
consent as is mentioned in this section, a Prince, Chief, ambassador or envoy 
from whom he holds or claims to hold property 

The following section is tn font in BRITISH BURMA in this form : — 


80. [S. 433.] (/j Any such Prince or Chiefs and any ambassador or 

« . r. . . envoy of a foreign State^ 7viih the consent 

Sut agatmt Princes, Chiefs^ Govetnor^ certified by the signature of a 


ambassadors and envoys. 


Secretary to the Government^ hut not without 


suit consent^ he sued in any competent Court, 

(2) Such consent may he given with respect to a specified suit or to several 
specified suits, orivith respect to all suits of any specified class or classes, and 
nay specify, in the case of any suit or class of suits, the Court in which the 
Prince^ Chiefs ambassador or envoy may be sued : but it shall not be given 
unless it appears to the Governor that the Prince, Chief, ambassador 
or envoys 

(a) has instituted a suit in the Court against the person desiring to 
sue him, or 

{b') by himself or another trades within the local limits of the jurisdic- 
tion of the Court, or 

(r) is in possession of immovable property situate within those limits 
and is to be sued with reference to such property or for money charged thereon, 
\3) No such Prince, Chief, ambassador or envoy shall be arrested under 
this Code, and, except with the consent of the Governor certified as aforesaid, 
no decree shall be executed against the property of any such Prince, Chief, 
ambassador or envoy, 

{4) [Omitted], 


(S) A person may, as a tenant of immovable prope rly, sue, without such 
consent as is mentioned in this section, a Prince, Chief, ambassador or envoy 
from whom he holds or claims to hold the property, — Vide G, B, Order of 1937, 

Scope.— The rule of International Law that a sovereign authority cannot be 
personally impleaded in any Court which is based on the principle of ‘‘absolute 
independence of the sovereign to recognize any superior authority” cannot be 
applied to Princes in India for the reason that they are subordinate to the authority 
ol the British Crown. This rule of International Law has been modified by the 
provision of s. 86, C. P. Code. A. I. R. 1934 All. 740=*i934 A. L. J. 1093, Under 
this section a suit against a Ruling Chief filed without the consent of the Governor- 
General in Council cannot be tried by a Civil Court. But this privilege may be waived 
by the defendant. 60 P. L. R. i903«4o P. R. 1903 ; 2 C. L. J. 163 ; 9 C. 535* 12 C, 
L. R. 465 ; \. W. N. 1907, 95 = 4 A. L. J. 358-29 A. 379 ; 21 B. 351 ; 21 Bom. L. R. 
376—51 Ind. Cas. 228 ; 46 Ind. Cas. 558 ; 58 Ind. Cas. 912 ; A. I. R. 1921 Pat. 23—6 
P. L. J. 185—61 Ind. Cas. 989—2 P. L. T. 180 ; A. I. R. 1935 Oudh 164=11 O. W. 


* Substituted by G. I. Order of 1937. 
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N. 1426. This section does not apply to a defence put forth as set off. 62 Ind. Cas. 
77S. A suit against a Ruling Chief, in his capacity as a co-sharer in respect of the 
property in British India will be governed by this section. A. 1 . R. 1924 All. 422 « 
46 A. 3SS — 22 A. L. J. 3*7*78 Ind. Cas. 559. An agent of a foreign State is person- 
ally liable for contracts entered into on behalf of his principal where the contracts 
do not come under s. 86, and permission to sue need not be applied for and even if 
granted no suit will lie against the foreign State. A. I. R. 1928 Sind 189=113 Ind. 
Cas. 34$. Section 86, Civil Procedure Code, does not apply to proceedings under 
s. 184, Companies Act, but it does apply to all the proceedings under ss. 186 and 187 
of the Act. A. I. R. 1936 All. 826 = 1936 A. L. J. Ii34®*i936 A. W. R. 1059. Where 
a suit is instituted not against the Prince himself, but against a business concern 
run by the State or a Ruling Prince, it cannot be said that it is one against the 
Prince himself. A. I. R. 1934 All. 740=1934 A. L. J. 1093. Where he 
carries on a business (such as a running railway) under a particular name and style 
he can be sued in such name by virtue of Order 30, rule 10. /Std, 


Sub seotions (3) and (5) — No consent is necessary where the Ruling Chief 
is a tenant of the plaintiff. The plaintiff is entitled to institute such a suit without 
consent under the provisions of s. 86 (5). Sub-section (5), s. 86 is entirely distinct 
from sub-section (3). The two sub-sections are really dealing with two quite distinct 
matters. In view of the plain terms of sub-section (3) the consent referred to is 
necessary. A. I. R. I935 Cal. 664 = 39 C. W. N. 1206. 


Style of Princes and Chiefs 
as parties to suits. 


87. [S. 434.] A Sovereign Prince or 
Ruling Chief may sue, and shall be sued, in 
the name of his State : 

Provided that in giving the consent referred to in the foregoing section 
[“the Central Government, the Crown Representative or the Provincial 
Government’* * as the case may be], may direct that any such Prince or Chief 
shall be sued in the name of an agent or in any other name. 


Amendment in British Burma.— For the words ‘*ihe Central Government, 
etc., as the case may be" given within square brackets read the words "the Governor" 
— y/ife G. B. Order of 1937. 


Notes.— 7 B. H. C. R, 150. 


Intbkplbader. 

88. [S, 470.] Where two or more persons claim adversely to one 

1 , . another the same debt, sum of money or other 

be^insthuted*^^ eader suit may property, movable or immovable, from another 

person who claims no interest therein other 
than for charges or costs and who is ready to pay or deliver it to the rightful 
claimant, such other person may institute a suit of interpleader against all 
the claimants for the purpose of obtaining a decision as to the person to 
whom the payment or delivery shall be made and of obtaining indemnity for 
himself : 

Provided that where any suit is pending in which the rights of all parlies 
can properly be decided, no such suit of interpleader shall be instituted. 

Scope. — An interpleader suit is a suit in which several claimants are to be 
deemed to be claiming adversely to each other. A. 1 . R. 1928 Oudh 155= 108 Ind. 
Cas. 817. This section corresponds to rules, 1 and 2 of Rules of Supreme Court, 
1883. Where A is under liability for any debt, money, goods, or chattels, claimed 
adversely by B or C or more, for which he is being sued or expects to be sued, he 
desires protection against a wrong payment or delivery. The liability to some one 
must be admitted, and there must be no interest in the subject-matter other than for 
charges or costs, and no collusion. There must be conflicting claims on which he 
cannot decide without risk. Chittys Yearly Practice^ p. 942. An interpleader is 
not an action either in the strict or any conventional sense of the word. Per Lord 
Selborne in Hamlyn v. Bettely^ (1881) 6 Q. B. D. at p. 66. In an interpleader suit in 


* The words within quotations have been substituted for the words *'the Gover- 
nor General in Council or the Local Government” by G. 1. Order of 1937. 
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which each of the contesting defendants attacks the title of the other each is virtually 
in the position of a plaintiff. A. I. R. 1925 Mad. 497*48 M. 1 = 93 Ind. Cas. 705. 
Where the defendants do not claim adversely to one another the property in suit from 
the plaintiff and the plaintiff is not also ready to pay or deliver the property to one of 
them, the suit is not an interpleader suit A. I. R. 1922 Cal. 138. If the plaintiff 
has in some way identified himself with one of the parties in the sense that It makes 
a difference to him which party succeeds he will be debarred from bringing such a 
suit although he will not be refused relief merely because he has a natural affinity 
for one side rather than the other. A. 1. R. 1927 Rang. 91 = 4 Rang. 465=99 Ind. 
Cas. 985. Where a widow who adopts a son and another person who is adopted 
by a co-widow are arrayed in that suit on the same side as defendants, yet they must 
be deemed to be claiming adversely to each other. A. I. R. 1928 Oudh 155 = 108 
Ind. Cas. 817. Where the plaintiff in an interpleader suit, paid money due by him 
into Court for payment to the person to whom the Court should decide that it was 
payable, heid that was a valid discharge for him, and if the Court paid it to the 
wrong person, he was not responsible. 2 C. P. L. R. 9* 

PART V. 

SPECIAL PROCEEDINGS. 

ARBITRATION. 

89 . [Mw,] (1) Save in so far as is otherwise provided by the Indian 
Arbitration. Arbitration Act, 1899,* or by any other law for 

the time being in force, all references to arbi- 
tration whether by an order in a suit or otherwise, and all proceedings 
thereunder, shall be governed by the provisions contained in the Second 
Schedule. 

(2) The provisions of the Second Schedule shall not affect any arbitra- 
tion pending at the commencement of this Code, but shall apply to any 
arbitration after that date under any agreement or reference made before 
the commencement of this Code. 

Scope of the section. — Where parties to a suit engage in arbitration without 
an order of the Court, the award in that arbitration can be confirmed in the terms 
of the decree. A. I. R. 1931 Rang. 58*9 Rang. 39=131 Ind. Cas. 57. The words 
“any other law" in s. 89 mean any law other than the Arbitration Act and other 
than the provisons contained in Schedule II, C. P. Code. These words include the 
provisions of Order 23, rule 3 which is not one of the provisions of Schedule 11 . 
A. I. R. 1931 Oudh 127 = 8 O. W. N. 71=138 Ind. Cas. 443 ; see also A. I. R. 1930 
Bom. 98=31 Bom. L. R. 1403=54 Bom. 197=124 Ind. Cas. 119*. A. I. R. 1927 Bom, 
565=51 B. 908=25 Bom. L. R. 1254=105 Ind. Cas. 516 ; A. 1 . R. 1925 Mad. 50 = 76 
Ind. Cas. 502. The words “any other law” in s. 89 do not exclude the law as laid 
down in other parts of C P. Code. A. 1 . R. 1928 Mad. 1025=51 M. 800=55 M. 
L. J. 429=113 Ind. Cas. 632. An award passed in suit which is pending without the 
intervention of the Court may be regarded as adjustment under Order XXIll, 
r. 3. A. I. R. 1927 Mad. 1126 = 53 M. L. J. 444=39 M. L. T. 593 = 26 L. W. 231 
= 104 Ind. Cas. 674. "Any other law*’ in section 89 does not include Order XXIII, 
rule 3. A. I. R. 1921 Sind 65 = 16 S. L. R, 174=81 Ind. Cas. 653 ; contra ; A. I. r! 
1925 All. 503=47 A. 637 = 23 A. L. J. 561 (F. B ). Pending suit, private arbitration 
without the consent of the Court award cannot be enforced either under Order 
XXIll, rule 3, C. P. Code or under the provisions of the Indian Arbitration Act. 
Arbitrations in the course of litigation should conform to the strict conditions and 
stipulations of the Second Schedule and should be under the supervision of the 
Court. The Indian Arbitration Act does not apply to arbitration in the course of 
litigation. A. 1 . R. 1921 Cal. 404=49 C. 608 = 69 Ind. Cas 808. The words *'by 
any other law for the time being in force” contained in section 89 refer to some 
law extraneous to the Code of C. P. Code and do not cover Order XXIll, rule 3. 
A. 1 . R. 1921 Lah. 332=3 Lah. L. J. 162=67 Ind. Cas. 123 ; see also A. I. R. 1921 
Cal. 238=25 C. W. N. 127 = 61 Ind. Cas. 919 ; A. I. R. 1931 Oudh 127 ; A. I. R. 
1931 Rang. 58. The concluding provisions of s. 21 of the Specific Relief Act will 
be found to be inapplicable to all arbitration agreements and awards governed by 
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Schedule II, by reading s. 89 (i), C. P. Code with Schedule II« para. 22. 46 C. 1041 
«29 C. L. J. 399«x23 C. W. N. 716= $1 Ind. Cas. 80. Section 89 is intended to confer 
jurisdiction to link up the Schedule and the body of the Code. Change in the 
law is not intended unless stated in express terms or unless followed by necessary 
implication. A. I. R. 1927 Bom. 565=$! B. 908 = 298010 L. R 1254—10$ Ind. 
Cas. 516. Section 89 Civil Proceedure Code, covers all references to arbitration 
whether the reference is or is not made without the intervention of the Court, and 
whether an award does or does not follow and it says that they shall be governed by 
the provisions of Schedule II, Civil Procedure Code. The words in s. 89, 
Civil Procedure Code, **by any other law for the time being in force’* 
must refer to some law extraneous to the C. P. Code and cannot be legiti- 
mately held to cover Order 23. rule 3. A. I. R. 1936 Lah. 374—160 Ind. Cas. 287— 
38 P. L. R. 102. In Bhitn raj v. Munia, A. 1 . R. 1935 Pat. 243** 16 Pat. L. T. 280— 
14 Pat. 799. Sir Courtney Jerrell^ C, /. observed : “The words *or by any other law 
for the time being in force* have been the subject of some discussion •, but in my 
opinion, the words clearly must be read ejus dem generis with reference to a 
specific piece of legislature, the Arbitration Act, 1899, and it means that it contem- 
plated that further legislature may take place or that there may be already in 
existence, speciBc legislature dealing with arbitration. It was not the intention of 
the legislature to override either the Arbitration Act or any other speci- 
fic piece of legislature, but the intention was to state that all references 
to arbitration of whatever kind, if they are intended to be given a binding effect 
must be conducted and instituted according to the provisions of Schedule 2 of the 
Act.** The proceedings under Order 23, rule 3 for the recording of a compromise 
between the parties is not an exception to s. 89 and that section does not take into 
contemplation that rule at all as being one of the proceedings by way of arbitration 
to which the section and the Schedule are not to apply. A. I. R. 1935 Pat. 243. 


Special Casb. 


90 . [New.'\ Where 

Power to Slate case for opi- 
nion of Court. 


any persons agree in writing to state a case for 
the opinion of the Court, then the Court shall 
try and determine the same in the manner pTes- 
cribed. 


Scope. — A Court should not interfere by giving a partial decision which it cannot 
make effective to end the dispute when legislature had provided special tribunal. 
A. I. R. 1930 Bom. 232 — 32 Bom. L. R. 416—54 B. 825—125 Ind. Cas. 897. 


Suits relating to Public matters. 


9 1 . \ New ?^ 

Public nuisances. 


(1) In the case of a public nuisance the Advocate-General, 
or two or more persons having obtained the 
consent in writing of the Advocate-General, 
may institute a suit, though no special damage has been caused, for a declara- 
tion and injunction or for such other relief as may be appropriate to the 
circumstances of the case. 

(2) Nothing in this section shall be deemed to limit or otherwise affect 
any right of suit which may exist independently of its provisions. 

Notes.— P/V/if the Public Suits Validation Act (XI of 1932). 


Scope — This* section does not create a right which did not exist before nor it 
deprives any body of a right derived from the general law of the land. ^ It is not a 
piohibitive section which prevents a person from asserting a right except in a parti- 
cular way. A. 1. R. 1924 All. 599*46 A. 47?= 22 A. L. J. 729*85 Ind. Cas. 304. 
Section 91 does not contest or restrict the provisions of Order I, rule 8 and does^ not 
take away the plainiifTs right to sue which may exist independently of its provisions. 
A. I. R. I ^25 Cal. 1233-88 Ind. Cas. 505. Section 91, sub section (i) authorizes two 
or more persons to sue with the previous consent of the Advocate-General in respect 
of a public nuisance but it does not compel them to do so nor is there anything in 
s. 91 which confers a new right. If a right exists independently of that section t^t 
right is not taken away. A. I. R. 1934 All. 941*^1 $■ iRd. Cas. 263. The definition 
of ^public NuisaDce" given in s. 268 of the Penal Code applies to the Code of Civil 
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Procedure 1935 O. W. N. 899=* 157 Ind. Cas, 638. A suit relating to an en- 
croachment on a private easement is not barred by that section. 133 Ind. Cas. 704^ 
A. I. R. 1935 All. 789. Private action not allowed for a public injury. Private nuisance 
is actionable by the person injured by it. The general obstruction of a public 
thoroughfare, unless authorized by law, custom or contract, is a public nuisance for 
which a private suit is not allowed but to obstruct, annoy or endanger a particular 
person or body of persons only in his or their use of a public thoroughfare may be a 
private nuisance, for which a private action may lie. Every class or community has 
a right to use the public streets for religious or musical processions subject to the 
law against nuisances and any wrongful attack on that right will give rise to a cause 
of action. 12 N. L. R* 130* 36 Ind. Cas 534 ; see also A. 1 - R. 1929 Bom. 94=53 B. 
187 = 31 Bom. L. R. 97=117 ‘=*d. Cas. 513 ; 48 Ind. Cas. 88 (Mag) ; see also 1935 
O. W. N. 899=157 Ind. Cas G3 8 ; A. I. R. 1936 Pesh. 190. A suit for a declaration 
of rights in respect of a village pathway that has been obstructed is not governed by 
s. QT. 46 Ind. Cas. 970 ; see also 73 Ind. Cas. 616 = A. I. R. 1923 Lah. 540. Plain- 
tiff relying on special damages in suit to establish public right, special damages must 
be specifically alleged. The mere general allegation is not sufficient. A. I. R. 1926 
Cal. 549=91 Ind Cas 728 ; see also A. I. R. 1925 Bom. 367 = 27 Bom. L. R. 421 = 87 
Ind. Cas. 934. WKere the plea of want of sanction of the Advocate-General was not 
taken in the (rial Court but was raised for the first time in the lower appellate Court 
and that Court refused to entertain it. The lower Court was perfectly within its 
rights in doing so. A I. R. 1928 Nag. 39=105 Ind. Cas. 113. 


92 . [S 539 .J (i) In the case of any alleged breach of any express or 
. . constructive tiust created for public purposes 

Ji'ubiic Cnariiies. ^ charitable or religious nature, or where 

the direction of the Court is deemed necessary for the administration of any 
such trust, the Advocate General, or two or more persons having an interest 
in the trust and having obtained the consent in writing of the Advocate- 
Genc^ral, may institute a suit, whether contentious or not, in the principal 
Civil Court of original jurisdiction or in any other Court empowered in that 
behalf by the “Provincial Government”* within the local limits of whose juris- 
diction the whole or any part of the subject-matter of the trust is situate to 
obtain a decree — 

{a) removing any trustee ; 

{b) appointing a new trustee ; 

(c) vesting any property in a trustee ; 

(d) directing accounts and inquiries ; 

Ic) declaring what proportion of the trust-property or of the interest 
therein shall be allocated to any particular object of ihe trust ; 

(/) authorizing the whole or any part of the trust -property to be let, 
sold, mortgaged or exchanged ; 

(^) settling a scheme ; 

(X) granting such further or other relief as the nature of the case 
may require. 

( 2 ) [Save as provided by the Religious Endowments Act, 1863 ,]+ no suit 
claiming any of the reliefs specified in sub-section (i) shall be instituted 
in respect of any such trust as is therein referred to except in conformity 
with the provisions of that sub section. 

Amendments in British Burma.^lD sub-section (1) for the word “Provincial 
Governmeni” read “Governor’* and in sub-section (2) omit the words “save as 
provided by the Religious Endowments Act, 1863” — vide G. B. Order of 1937. 

N. B. — Vide the Public Suits Validation Act (XI of 1932) ; see also A. L. R. 1933 
Oudh 606. 

Scope of the Section. — Where defendant is neither constructive trustee nor 
trustee de son iori, a suit under this section is not maintainable. A. I. R. 1923 All. 


* For the “Local Governmeni’* substitute the words “Provincial Government”. — 
Vide G, I. Order, 1937. 

+ XX of 1863. 

C. P. Code — 24 
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247=21 i4. L. /. jfo. This section is inappIicMe to trusts not yet compteted. Suit 
for administration of trusts of a Will containing disposition for charitable purposes 
is maintainable though it is not brought under s 92. 70 Jnd. Cas. 903=31 L. T. 
(H. C.) 16 L. W. 922. Two essential conditions are necessary in order that a 

suit should fall under s 92 : either there must be an alleged breach of an express or 
constructive trust created for public purposes of a charitable or religious nature, or 
the direction of the Court is deemed necessary for the administration of the trust. In 
the event of .tny of these eventualities, if the suit asks for a decree claiming any of 
the reliefs mentioned in s. 92 (1) clauses (a) to (h). then the suit shall be instituted in 
respect of any such trust in conformity with the provisions of $. 92. The section is 
inapplicable to a suit in which there is no allegation in the plaint of an alleged 
breach of an express or constructive trust. 31 Bom. L. R. I57$»i35lnd. Cas. 
8 o6b:A. I. R. IQ32 Bom. 65 ; 63 M. L. J. 703 = 36 L. W. 633=3 140 Ind. Cas. 197=- 
(1932) M. W. N. 1340 ; A. I. R. I93* R- 3^3 ; A- I- R. 1932 Rang. 132 » 10 Rang. 342. 
The object of requiring sanction under s. 92 is to safeguard not only rights of public 
but also those of institutions and trustees. A. I. R. 1930 Mad. 120=58 M. L. J. 39= 
53 M. 223=30 L. W. 954=(*929) M. W. N. 911 = 124 Ind. Cas. 220 ; see also 37 Ind. 
Cas. 897. Section 92 does not affect, but merely prescribes modes of enforcing, 
substantive rights. A. I. R. 1928 AH. 660=51 A. 30=26 A. L. J. toi6=iii Ind. Ca^-. 
93. Section 92 does not bar suit by religious institution against trustees of different 
funds for recovering a portion of that fund. A. I. R. 1929 Bom. 153=531 Bom. L. R. 
192=119 Ind. Cas. 775. Where a society to whom property is bequeathed desires to 
convert it into a money, proper cause is not under s. 307, Succession Act, hut a suit 
under s. 92, C. P. Code. A. I. R. 1931 All. 212 = (1931) A. L. J. 36* 130 Ind. Cas 
498. A suit to establish the existence of the trust itself where the whole question 
involved is whether such a trust exists or not is not within the purview of section 9?. 
A. 1. R. 1926 Pat. 321 = 5 P. 539 = 7 P- L. T. 679=(*926) Pat. 145=9^ Ind. Cas. 433. 
Suit for declaration that property is is not covered by s. 92. 2 Lab. L J. 457 ; 
A. I. R. 1930 Cal. 787 = 34 C. W. N. 1129=53 C. L J. 91 = 58 C. 474=130 Ind. Cns. 
369 ; but see A. I. R. 1925 All. 683 ; 47 A. 770 = 23 A. L. J. 601 =89 Ind. Cas. 40. 

There must be suit alleging breach of express or constructive trust for public 
purposes of a charitable or religious nature in order to bring suit under s. 92 and 
directions of Courts are necessary for administration of trust. A. I. R. 1931 Bom. 
33*32 Bom. L. R. 1435=128 Ind. Cas. 891 ; 30 Bom. L. R. 774 (P. C.) ; 26 Bom. L. 
R. 950 ; A. I, R. 1927 All. 526 = 49 A. 191=25 A. L. J. 281 = 99 Ind. Cas. 568-, ii P. 
288 = 12 P. L. T. 817=136 Ind. Cas. 4*7 = A. I. R. 1932 Pat. 33= A. L. R. 1932 Pat. 
373 ; 33 Bom. L. R. 1575 ; 32 B. L. R. I435=A. I. R. 1931 B. 33. In the case of a 
trust of a public purposes of a charitable and religious nature, the primary duty 
of the Civil Court, is to consider the interest of the public, or that part of the public, 
for whose benefit the trust is executed and the Court is justified in deciding, in the 
exercise of its discretion, that the defendant mufawalis should be removed on 
account of their insolvency and mismanagement and keeping the charity in a 
deplorable condition. A. I. R. 1934 P. C. 53= n O. W. N. 204= 1934 A. L. J. 258 = 
38C. W. N. 452 = 66 M. L. J. 333 = A. I. R. 1934 P C. 53=36 Bom. L. R. 386= 
1934 M. W. N. 309=147 Ind. Cas. 882 (P. C.). In Mahamedan Law there cannot 
be any private mosque. When once a place is dedicated to be a mosque, it becomes 
public property ; it is property of God. Therefore where a person in charge of 
such a mosque claims the property as his private estate, he is reasonable und< r 
s. 92. A. I. R 19^4 Pe«h. 57. Section 92 is not confined to the case of admitted 
trusts. It can decide whether the suit property is 152 Ind. Cas. 50= A. I. R. 

1934 Bom. 257. 

The subject-matter of the trust was a sum of money which had, before the 
execution of the trust-deed, been deposited with a person in Madras. The person 
with whom the money had been deposited was, however, carrying on business In 
Calcutta at the time of the institution of a suit on the original side of the Calcutta 
High Court under s. 92, C. P. Code in respeet of the trust : Held that the subject- 
matter of the trust was situate within the local limits of the Calcutta High Court 
within the meaning of s. 92. C. P. Code. 59 C. 357= <37 Ind. Cas. 808= A. I. R. 1932 
Cal. 445= A. L. R. 1932 Cal. 572. 

The section was intended to apply only to questions relating to what may be 
called **the indoor management*’ of the trust, and issues relatihg to the right of 
strangers to the trust are outside the scope of a suit under this section. 10 Rang. 
342= A. I. R. 1932 Rang. 132=140 Ind. Cas, 317 ; see also $5 M. $49=»62 M. L. J. 
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180=1932 M. W. N. 9=35 L. W. 156=138 Ind. Cas. 74 = A. I. R. 1932 Mad. 234= 
A. L. R. 1932 Mad. 767. Sanction is not necessary in a case in which the relief 
for the settlement of a scheme for management is based upon an agreement arrived 
at between the cc-trustees or on the terms of a Will executed by the founder of the 
trust or any other descendant of his when he was the sole trustee. 63 M. L. J. 703 
= 36 L. W. 633=1932 M. W. N. 1340=140 Ind. Cas. 197. Difficulty in granting 
some of the renef claimed in the absence of the consent in writing of the Advocate- 
General, does not disentitle the plaintiff to the other reliefs. A. I. R. 1933 Pat. 
265=143 Ind. Cas. 294. It is not necessary that the suit under s 6 of Act XIV of 
IQ20 which may be instituted without the sanction of the Advocate-General, on the 
trustee's failure to comply with the Court's order to produce accounts should be 
presented only by the person who made the applications under ss. 3 and 4 of the 
Act. A. L. R. 1933 Mad. 1039=38 L. W. 730=65 M. L. J. 690 = A. I. R. 1933 M. 
854=1933 M. W. N. 1286. Where a suit under s. 92, C. P. Code, has been 
properly instituted and one of the plaintiffs dies, the suit can be continued by 
I he survivor or survivors and even though there is only one survivor. A. L. 
R. 1934 All. 21 = 1933 A. L. J. 1393. Where no relief is claimed which 
falls under Cls. (a) to (h), a sanction under this section is not necessary. A. L. 
1^* 1633 P. 265 = A I. R- 1933 Pat. 246= 145 Ind. Cas 294. Suit contemplated by 
the section is one of a representative character brought for the benefit of the pub- 
lic to enforce the {public rights upon a cause of action alleging a breach of trust or 
necessity for direction for administration against a trustee for the particular relief 
claimed. The section does not apply to a case where the parties sue to enforce 
their personal rights. A. I. R. T931 Nag. 198 ; see also A. I. R. (1931) Sind 87 = 
131 Ind. Cas- 177. Question of the true nature of an endowment cannot be deci- 
ded in a suit not constituted by s. 92. A. I. R. 1927 All. 526=49 A. 91 = 25 A L. J. 
381 =99 Ind. Cas. 568. Appellate Court cannot give direction on matters left un- 
decided by trial Court. A. I. R. 1930 Lah. 1056=12 Lab. L. J. 199=31 P. L. R. 
1018. Suit against trespassers for recovery of trust properties does not fall under 
s. 92. Lah. 295=73 Ind. Cas. 645 ; A. L R. 1928 All. 33= 50 A. 165=25 A. L. J. 
902 = 106 Ind. Cas. 389. Where trespasser claims tiust propery, suit for settling scheme 
and appointment of trustee lies against him. A. I. R. 1927 Mad. 710=53 M. L. J. 183 
= 39 M‘. L. T. 66=102 Ind. Cas. 74 ; see also A. I. R. 1928 All. 33=50 A. 165=25 
A. L. J. 902 ; A. I. R. 1925 All. 759=47 A. 867 = 23 A. L. J 795 = 89 Ind. Cas. 639 ; 
35 Ind. Cas. 593=10 S L. R. 12. Provision of this section is mandatory. 49 Ind. 
Cas 530 I 41 A. 1 = 16 A. L. }. 841 = 48 Ind. Cas. 94. 

This section has no application where worshippers at mosque sue to set aside 
alienation of property by trustee. 51 Ind. Cas. 799; 47 Ind. Cas. 111 = 28 C. 
L. J. 4 ; 41 M. 124 = 33 M. L. J. 357=6 L. W. 666 = 22 M. L. T. 218=42 Ind. Cas. 
3<'6 ; 40 M. 212 = 31 M. L. J. 777 = 20 M. L. T. 490=5 L. W. 625 = (i9i9) M. W. 
N. 400=38 Ind. Cas. 73 ; 23 C. W. N. 115 = 49 Ind. Cas. 355. It is only where 
the suit IS for one or more of the reliefs in s. 92 (i) that it must be brought 
under that section. A suit by the worshippers of temple for declaration that 
certain land is temple land and for an injunction restraining defendant's aliena- 
tion is not within 5. 92. 42 Ind. Cas. 260. A suit praying for removal of trustee 
and for a declaration that alienation made by trustee is void comes uuder this 
section A. I. R. 1925 All. 683=47 A. 770=23 A. L. J. 601 = 89 Ind. Cas. 40 ; see 
also A. I. R. 1925 Mad. 689 = 21 L. W. 525=88 Ind. Cas. 375. 

A suit under this section is maintainable for removal of de facto trustee and for 
appointment of new trustee and for vesting trust property in him. 97 P. R. 1918 = 173 
P. W. R. 1918=47 Ind. Cas. 683 ; see also 89 Ind. Cas. 40=23 A. L. J. 601 = A. I. R. 
1925 All. 683=47 A. 770. Court has power to appoint a mutawali in certain 
circumstances independent of this section. A. L. R. 1933 570 = 34 P* L. R. 

81 = A. J. R. 1933 Lah. 127=141 Ind. Cas. 169 Head of mutt, though not trustee, 
has similar obligations, and if public are interested in the performance of those obli- 
gations they can sue him under s. 92. A. I. R. 1927 Mad. 614=52 M. L. J. 415= 
25 L. W. 46 i=(i 927) M. W. N. 233=50 M. 567 = 39 M. L. T. 37 = 101 Ind. Cas. 
420. Where suit is not for vindication of public right but of a private right of being 
a co-trustee, s. 92 does not apply. 1927 Mad. 338=97 Ind. Cas. 4S0. Test, whether 
s. 92 applies or not is to see whether suit is for vindication of public rights or for 
vindication of private rights. A. I. R. 1927 Mad. 338=97 Ind. Cas. 480. Clauses 
(a) and (b)are distinct. A. 1. R. 1930 Mad. 229=1929 M. W. N. 744=122 Ind. Cas. 
45$. Section 92 is mandatory. It is not necessary to obtain sanctian under the 
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Relifirious Endowment Act, and without such sanction a removal could be ordered. 
(1016) 2 M. W. N. 351 » 4 L. W. 444^37 Ind. Csis. 688. Wh'*re individuals sue 
citizens for rights of worship or pei forming festivals, no sanction is necessary. 3 L. 
W. 512=35 Ind. Cas. 88. Suit for declaration that plaintiff is mahant is not barred. 
34 Ind. Cas. 502. Suit under s. 92 is a representative one. 40 Mad. 1 10=3 L. W. 305 
as (^916) I M. W. N. 402 = 31 M. L. J 229=34 Ind. Cas. 384. In order to make s. 92 
applicable it is not necessary that the existence of trust should be admitted by the 
defendant. A. I. R. 1924 Pat. 657=5 P. L. T. 30=80 Ind. Cas. 980. Section 92 
will not apply where claim is based on plaintifTs personal right of possession mingled 
with a claim based on breach of trust. A. I. R. 1923 Pat. 309=67 Ind. Cas. 464 ; 
see also A. I. R. 1924 Lab. 131 = 4 Lah. 295 = 5 Lah. L. J. 480=73 Ind. Cas. 645 ; 
A. I. R. 1923 A. 319=21 A L. J. 191=45 A. 335*71 Ind. Cas. 767 ; 75 Ind. Cas.-67o 
*(1921) Pat. 6 ; 76 Ind. Cas. 89= A. I. R. 1924 Pat. 502=5 P. L. T. 231 ; A. I. R. 
1923 All. 120=20 A. L. J. 977 = 45 A. 215 = 71 Ind. Cas. 420. Under s. 92 it is 
presupposed that an express or constructive trust created for public purposes of a 
charitable or religious nature exists, but where the nature or existence of such a 
Court is in dispute s. 92 will not apply. A. 1. R. 1934 Nag. 277; see also 150 
Ind. Cas. 193=11 O. W. N. 323 = A. I. R. 1934 Oudh 118. 

Express Trust. — The expression **express or constructive trust" is not limited 
to "trust” as in English law ‘^constructive trustee** includes person holding 
fiduciary position such as head of a mutt whose doings can be enforced in a Court of 
law. A. 1. R. 1927 Mad. 614=50 M. 567=52 M. L. J. 418=25 L. W. 46i = (i927) 
M. W. N. 233=39 M. L. T. 37=108 Ind. Cas. 427. Under s. 92 a suit against 
express trustees is maintainable. A. I. R. 1924 All. 884=22 A. L. ]. 866=47 A, 17 = 
84 Ind. Cas. 631 ; see also 86 Ind. Cas. 799= A. I. R. 1925 Cal. 1106. 

Gonetructive trust. — Plaintiffs alleged that they were the i>ujhris of a temple 
that the management and control thereof was vested in them and that the defendant 
who were receiving certain profits and income for the use of the temple were not 
using them and consequently plaintiffs prayed for an order calling upon the defen- 
dants to render a true and complete account of the income and profits : Held that 
the claim was one alleging breach of a constructive trust for religious purposes and 
asking for accounts and that therefore it fell directly within sub-section ( i) of section 
92 and the suit was not consequently maintainable without the Advocate-Generars 
sanction. 32 Bom. L. R. 1435 = A. 1931 Bom. 33=128 Ind. Cas 891. Construc- 
tive trustees include persons holding particular fiduciary position. A. 1. R. 1924 
Bom. 193 = 25 Bom. L. R. 747 = 84 Ind. Cas. 808. A stranger to a trust who receives 
money or property from the trustee, which he knows to be part of the trust estate, 
are to be handed or handed to him in breach of the trust is a constructive trustee ; 
and the cases of a constructive trustee, or dejuris trustee, or trustee de son tori 
are covered by s. 92, C. P. Code. A. 1. R. 1935 Cal. 805 = 39 C. W. N. 1103. 

Charitable Trust. — All charitable corporations exist solely for the accomplish- 
ment of charitable purposes. Like other trustees, they also are subject to the 
jurisdiction of the Court. A. I. R. 1931 Mad. 12= 59 M. L. J. 770= 129 Ind. Cas. 
235 = 53 M. 737. Charitable corporations are subject to Court’s jurisdiction 
as they are trustees of the corporate properties. A. I. R. 1931 Mad. 12=53 
M. 737 = 59 M. L, J. 770*33 L. W. 113=129 Ind. Cas. 235 ; see also A. 
l.R. 1930 All. 582= (1930) A. L. J. 1291 = 52 A. 86^=128 Ind. Cas. 385. Collector's 
sanction is necssary for a suit claiming relief by mjuaciion restraining defendants 
from preventing plaintiffs from enjoying the uses and objects for which property 
was dedicated. A. I. R. 1930 Sind 204=126 Ind. Cas. 49- 

Beligious TrUBt. — Where a person builds temple either out of his own funds 
or funds collected by subscription, direction, by him regarding manner of manage- 
ment and person by whom it is to be managed is not illegal. A. I. R. 1926 Mad. 
150=51 M. L. J. 457*98 Ind. Cas. 208. Where endowment is partly secular and 
partly religious, before allocation to religious uses trust is governed by section 92. 
122 Ind. Cas. 337. Suit for declaration of title to property attached to religious and 
charitable institutions is out of the scope of section 92. A. I. R. 1929 Lah. 740=120 
lod. Cas. 161 ; see also 99 Ind. Cas. 755^2 Lah. L. J. 457 ; A. 1. R. 1930 Mad. 2d6= 
1929 M. W. N. 744*122 Ind. Cas. 455 ; A. I. R. 1925 Pat. 544=4 Pat. 471*88 Ind. 
Cas. 1035 ; 23 C. W. N, 138=49 Ind. Cas. 799. Mausoleum, mosque and Khangah 
of religious Muhammadan, founder of new religious order to whom there could be no 
succession ts constructive trust of a religious nature for public purposes. 4 O. L. J. 
174940 Ind. Cas. lol ; see also 38 lad. |Cas. 200= 5 L. W. 402. Under s. 92 trust 
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must be for public purposes of religious or charitable nature. A. T. R. 1923 Mad. 376 
= 17 L. W. 31*32 M. L. T. 47 =“(i 923) M. W. N. 111=46 M. 309=73 Ind. Cas. 991 ; 
see also 40 M. L. J. 289=62 Ind. Cas. 655. In a suit for change of management of a 
religious endowment, it is not the views of the majority entitled to sue, but original 
purposes of trust that must be looked to. A. I. R. 1926 Lah 100=7 L^h. 275=27 
P. L. R. 115 = 94 Ind. Cas. 695 ; see also A. I. R. 1921 Mad. 388=44 M. 205=59 
Ind. Cas, 464. Where defendants raised constructions of trust property which inter- 
fered with public rights, suit by members of public some of whom were also trustees 
for demolition should be decreed. A. I. R. 1924 All. 850 = 46 A. 813 = 22 A. L. J. 747 
= 81 Ind. Cas. 294. Person put in charge as pu/ari of an idol is a servant and not a 
trustee and a suit against him under this section is not maintainable. A. I. R. 1923 
All. 247 = 21 A. L. J. 310= L. R. 4 A. 190. 

Private Trust.— The Advocate-General is not concerned with private trusts. 
A. I. R. 1921 Bom. 338 = 24 Bom. L. R. 1060. Persons claiming to be as heir of 
founder, \%prima facie entitled to management of private trust. A. I. R. 1931 Bom. 
170=32 Bom. L. R, 1687= 129 Ind. Cas. 741. Beneficial interest in private trusts 
vests in definite individuals while in public trust it is vested in fluctuating body. A 
useful test for a Judge to apply to see whether the evidence satisfies the conditions 
of the private trust, is to ask himself whether any of the acts testified to by the 
witnesses could have been prevented or penalised by proceedings for trespass. A. I. 
R. 1922 All. 519=20 A. L. J. 789=77 Ind. Cas. 97. Woodroffe and Ameer Aliens 
C. P, Cadet s. 92 v see also A. I. R. 1922 P. C. 252 = 24 Bom. L, R. 937 = 49 h A.. 100 
= 36 C. L. J. 57 = 49 C. 459=27 C. W. N. 174=67 Ind. Cas. 561. Persons having 
no interest in trust property cannot impeach acts of private trustee. 56 Ind. Cas. 707. 

Public Trust — Whether purpose, is public or not, is to be found out from 
circumstances of each case. A. I. R. 1921 Par. 51 1 = 75 Ind. Cas. 670 ; 8 A. L. J. 
1120. Comparitive evidence of other temples being public or private even when 
admitted by parties or held by Court to be proved should be excluded in considering 
the question whether temple in question is public or private. A. I. R. 1928 Mad. 
879= 1 13 Ind. Cas. 635. In deciding question as to whether a temple is public or 
ptivsitttinam proceedings are of great importance. Ibid, Where Hindu public freely 
uses temple for centuries without permission, strong evidence is required to prove 
temple to be private. 113 Ind. Cas 635. Existence of obvious tests such as the use 
by the public, worship by the public and offerings by the public should be found out 
for determining whether endowment is public or private. A. 1. R. 1924 Pat. 502 = 
5 P. L. T. 231 = 76 Ind. Cas. 89. If surrounding circumstances indicate that beneficial 
interest vested in the public and not in individuals although the control and manage- 
ment vested in the members of the family the Court is entitled to hold that the trust 
was for public purposes. 1 P. L. T. 428=57 Ind. Cas. 270 ; see also 51 Ind. Cas. 42 
= 10 L. W. 135 •, 34 A. 468 = 9 A. L. J. 809=11 Ind. Cas. 166 ; 20 C. L. J. 312 ; 45 
Ind. Cas. 213=5 0. L. J. 97 ; 38 Ind. Cas. 800=20 O. C. 49 ; 34 Ind. Cas. 551 = 4 
L. W. 228; 36 Ind. Cas. 270=31 M. L. J. 202 ; 51 Ind. Cas. 42 = 10 L. W. 135. 
Public means a section of the public. Wakfiov maintenance of Khan-Khos and for 
distribution of alms and charities is a public trust. 11 P. 288= 12 P. L. T. 817=136 
Ind. Cas. 417 = A. I. R. 1932 Pat. 33 = A. L. R. 1932 P. 373. Where there is no direct 
evidence of dedication circumstances appearing in the evidence may raise a pre- 
sumption of dedication to the public. Long user by the public worship by the public, 
and offerings by the public are some of the tests for considering whether there should 
be a presumption of dedication. 32 Bom. L. R. 1435 = A I. R. 1931 B. 33=128 Ind. 
Cas. 891. Where the defendant contends that a trust is a private one, the cause of 
action survives after his death. 1934 A. L. J. 531 = A. I. R. 1934 All. 315. 

Direction of the Court.— The words "where the direction of the Court is 
deemed necessary for the administration of any such trust” mean that where the Court 
has to give direction in nature of framing a scheme or ' otherwise for the adminis- 
tration of the trust. Mere appointment of mutwali is not such a direction. A. I. R. 
1928 Cal. 368=55 Cal. 1254=32 C. W. N. 835 = 110 Ind. Cas. 416. Where persons 
interested in trust desire to modify scheme remedy is not by application but by fresh 
suit uuder this section. A. I. R. 1927 Sind 1 = 21 S. L. R. 220=97 Ind. Cas. 398* 
Where tempie built from funds collected by subscription founder can make 
management hereditary where subscribers do not object to it. A 1. R. 1926 Mad. 
1150=51 M. L. J[. 457=98 Ind. Cas. 208. Court can remove trustee if necessary for 
continuance of institution. Interest of the institution and not of individuals is to be 
seen« A. 1. R. 1926 Mad. 1150=51 M.L. J. 457=98 Ind. Cas. 208. This section 
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crateinplates cases where the direction of ihe Court may be necessary even though 
there have no breach of trust. u 8 Ind. Cas. 1153=35 Bom. L. R. 1119= A. I. R. 1934 
Bom. 26. 

Administration of trust. — The object of enquiry, in a suit under s. 92 is to 
method for fully and effectually carrying out the purposes for which 
the trust was created. In settling a scheme of management the Court has a wide 
discretion ; the wishes of the founder regarding the management might be taken 
into consideration •, but the primary right of the Court is to consider the general 
interests of the body of the public for whose benefit the trust is created and the Court 
might vary any rule of management which it finds to be impracticable or unsuited 
to the best interests of the institution. A. I. R. 1916 P. C. 132 = 43 C. 1085= 14 A. 
h' 11*8 = 31 M.L.J. 290=24 C. L. J. 198=35 Ind. Cas. 30. 

Court’s jurisdiction to frame a scheme is not excluded by existence of a temple 
committee. 39 M. 700=30 M. L. J. 29=32 Ind. Cas. 211. Court sanctioning 
scheme for administration of charitable trust is competent to vray from time to time 
on an application without fresh suit. 43 Ind. Cas. 772. Where liberty lo apply is 
reserved in favour of certain persons under scheme, others cannot apply. A. I. R. 
1930 Mad 226=1929 M. W. N. 774=122 Ind. Cas. 455. A scheme which goes 
beyond what is decided in scheme suit, and decides matters which come within the 
purview of s. 92 is so far ultra vires, A. I. R. 1930 Mad. 226=1929 M. W. N. 
744=122 Ind. Cas. 455. Where a scheme is settled, a direction for applying for 
modification is ultra vires. A. I. R. 1928 Mad. 268=108 Ind. Cas. 199. True test 
of legal propriety of clause in a scheme is whether relief granted by that Court is 
such relief that if it was being sought before scheme was sanctioned, it would have 
to be sought by suit under s. 92. A. I. R. 1930 Mad. 226=122 Ind. Cas. 455. 
Where the institution is controlled by scheme, the Court has no power to interfere 
except by some method provided by scheme even where trustee omits to comply 
with scheme terms. A. I. R. 1929 Mad. 526 = (i929) M. W. N. 300=120 Ind. Cas. 
874 ; see also A. I. R. 1929 Mad. 625= 1 19 Ind. Cas. 469. 

Perflons having interest in the trust. — Persons who are in the habit of 
worshipping at a temple and of making offerings and of giving subscriptions arc per- 
sons having an interest in the temple and are entitled to maintain a suit under this 
section with necessary sanction. A. I. R. 1932 All. 708=1932 A. L. J. 886 ; 9 O. W. 
N. 966 ; A. L. R. 1933 Lab. 583 = A. I. R. 1933 Lah. 920=146 Ind. Cas. 136. In a 
suit for declaration that certain property and income therefrom is wakf^ certain 
person is its trustee and alienations thereof are void, heirs of the founder of the 
trust have A. L. R. 1933 Lah 72i = A. I. R. 1933 Lah. 670. Suit by 
constant visitors of temple who are close relatives of founder ii maintainable. A. I. R 
1929 All. 133=^1929 A. L. J. 438=117 fnd. Cas. 828; see also A. I. R. 1929 Lah* 
428= 1 16 Ind. Cas. 451. Collaterals of founder have sufficient interest to entitle* 
them to sue. A. I. R 1929 Lah. 428=116 Ind. Cas. 451. "Descendants in female line 
from founder of charity have an interest” therein although not directly obtaining 
benefit. A. I. R. 1924 P. C. 221 = 51 I. A. 282=47 M. L. J. 361 = 47 M. 884=22 
A.L. ). 983 = 26 Bom. L.R. 1121 = 40 C.L.]. 454=290. W. N. 154=82 Ind. Cas. 
804. Persons not having interest in trust will not be entitled to sue even with 
Advocate-GeneraPs written consent, A. I. R. 1924 P. C. 221 = 51 1 . A. 282. Where 
founder lays down persons in whom the right of control is vested, they are not the 
only persons who can sue. A. I. R. 1Q29 Lah. 428=116 Ind. Cas. 461. A suit under 
this section can be maintained by Hindus of neighbouring villages attending the 
temple on important occasions. A. I. R. 1926 Mad. 267 = 49 M. L. J. 746=1926 
M. W. N. 40=91 Ind. Cas. 924 ; see also A.I.R. 1925 Lah. 189=5 Lah. 455*85 Ind. 
Cas III ; 35 M. L. J. 661 — 9 L. W. 1 = 25 M. L. T. 86. Mere worshipper as such 
cannot sue for possession of trust properties. A. I. R. 1925 Rang. 294=3 ^ng. 213 
= 89 Ind. Cas. 623 •, 96 Ind. Cas. 934 = A. 1 . R. 1926 Lah. 425=8 Lah. L. y. 231=27 
P. L. R. 833. Where property is dedicated to chuttran all persons ^titled to 
receive food can sue. A. I. R. 1928 Mad. 268=108 Ind. Cas. 199. If the persons 
are interested in the trust it is not necessary that they should be personally 
afreq(|d. A. I. R. 1927 Mad. 462=30 M. 726=25 L. W. 594- (1927) M. W. N. 
197^3 M. L. J. 545=102 Ind. Cas. 270 ; see also 44 C. L. J. 339= A. I. R. 1927 
Cal. I 30 *« 3 i C. W. N. 184=99 Ind. Cas. 205; s^e also A. I. R. 1929 Bom. 193 
=31 BO0. L. R. 349=117 Ind. Cas. 523. Interest must be clear^ present and 
sobstanual. A. I. R. 1926 Mad. 466=23 L. W. 240=92 Ind. Cas. 950 ; A«> 1 . Bw 
1926 l4ih. 100=7 Lah. 275*27 P. U R* ii 5*94 Ind. Cas. 695 ; A. L R/igio. 
L^. i«-ii Lah. 142=31 P. L. R. 424=124 lad. Cas. 305; A. 1 . R. 192$ 



S. 92.] 


tin ooDR Of aviL prooidurb. 


191 


Mad. loi8»86 Ind. Cas. 371 -• A. I. R. 1926 All. siSaioi Ind. Cas. 744; 73 
Ind. Cas. 302; 58 Ind. Cas. I24=(i920) M. W. N. 478 ; 43 M. 72o«30 M. 
L. J. 504«$6 Ind. Cas. 4 So. Mere right to worship in a temple is not interest 
sufficient to sue for a scheme. 42 M. 360=* 36 M. L. J. 396*50 Ind. Cas. 
693.^ The question whether there are sufficient grounds for the removal of a shebcdt 
is within discretion of the Court and the Court will be guided by the consideration 
of the welfare of the trust. 30 C. L. J. 177*24 C. W. N. 478= 54 Ind. Cas. 5. 
Members of Chuich need not sue by virtue of office. 39 M. 1056*30 M. L. J. 423*3 

L. W. 348*34 Ind. Cas. 557. Person who are in the habit of going to the 7 '^a>Eri/r- 
dwara in the evening to worship the idol are persons who have sufficient interest in 
the trust to entitle to institute a suit under s. 92. A. L. R. 1933 Oudh 606* A. 1 . R. 
1933 Oudh 22*9 O. W. N. 966*140 Ind. Cas. 896. 

Trust and Trustee. — The words “trust** and “trustee” as used in s. 92 have not 
been used in any technical sense of the terms as used in English law or in the 
technical sense in which word **wakf** is used in the Mahomedan law. The words 
have been used in the ordinary sense. “Trust” in the most enlarged sense in which 
that term is used in English jurisprudence may be defined to be one equitable right, 
title or interest in the property, real or personal, distinct from the legal ownership 
thereof; and ‘'trustee** is a person holding the legal title of property under an ex- 
press or implied agreement to apply it and the income arising from it to the use and 
for the benefit of another person. Under the English conception of the term, trust 
conveys the idea of two estates and two parties. Had the word “trust** been used in 
the Code in the technical sense of the English jurisprudence the section would have 
been inapplicable either to wakfs of the Mahomedan law or to debutUrs of the 
Hindu law. But it has been held in long series of decisions that this section does 
apply to Mahomedan wakfs and to Hindu debutiers where there is no conception of 
two estates and two ownerships. What is required for the purposes of section 92 is 
to find whether or not there is property burdened with obligations for public 
purposes of a charitable or religious nature. It will apply in all cases, whether wakf 
or not, where there is a clear indication that there is an obligation annexed to the 
properly in favour of religious or charitable objects of a public nature. 11 P.288* 
12 P. L. T. 817*136 Ind. Cas. 417* A. 1 . R. 1932 Pat. 33= A. L. R. 1932 Pat. 373. 

Parties. — In a suit under s. 92, only the trustee ii a necessary parly and not those 
who may be in possession of trust properties even adversely to the trust. 12 P. L. T. 
817. In a suit under s. 92 the defendants must be alleged to be de jure or 

de facto managers of the trust and not merely servants of the trust. 1931 M. W. N. 
898. Where the suit property is the service Inam of the Archakas, burdened with the 
service to the temple the appropriation of the income by the Archakas is not mis- 
appropriation of trust income and the Archakas are not managers de son tort of the 
irust. 1931 M. W. N. 898. Suit by only some of the persons obtaining sanction is 
not maintainable. A. I. R, 1930 Mad. 129*30 L. W. 954=1929 M. W. N. 91 1 = 58 

M. L. J. 39*53 M. 223*124 Ind. Cas. 200 ; A. I. R. 1927 Lah. 382* 100 Ind. Cas. 

838. It is desirable that permission to apply should be given to any person interested 
in the trust. A. 1 . R. 1928 Mad. 268*108 Ind. Cas, 199. Suit by one relator with 
Advocote^General's sanction is valid where all cannot join on account of death 
or some other good reason. All living relators however must be added as parties. 
A. 1 . R. 1925 Sind 1*76 Ind. Cas. 345. Where trust is created for public purposes 
suit lies for settling scheme, and a heir at law is a proper party to such suit. A. 1 . R. 
1923 Mad. 376=17 L. W. 31=32 M. L. T. 47 = 46 M. 300*73 Ind. Cas. 991. A 
trustee is not prevented from being plaintiff. A. 1 . R. 1925 Mad. 820*48 M. L. J. 
585*87 Ind. Cas. 194. Where under Scheme Board of Trustee was given liberty to 
apply to the Court for directions, the Board as a whole must apply. A. 1 . R. 1929 
Mad. 625*119 Ind. Cas. 469. Any decree passed, in suit under s. 92 is binding not 
only on the trustees, but also on all the worshippers. A. I. R. 1925 Mad. 1070= 
(1925) M. W. N. 505. In a suit instituted for settlement of scheme far Dorgah, 
Muttawalli in possession is necessary party. A. I. R. 1929 Mad. 635* 122 Ind.Cas. 644. 
Transferees of trust property can be impleaded. A. I. R. 1925 All. 683*47 A. 770* 
23 A. L. J. 601*89 Ind. Cas. 40 ; see also A. 1 . R. 1925 Cal. 187*80 Ind. Cas. 44 ; 
32 lod. Cas. 80*42 Cal. 1135 » 33 45 = 3 ^ 1064. Son of defendant is 

necessary party in a suit to remove hereditary trustee. (1917) M. W. N. 550*6 L. W. 
9=s8Jlna« Cas. 133. In a suit for framing a scheme persons also bona fide allege to be 
tfupbes t^reto, should be made parties. 50 Ind. Qas. 38. A trustee is not prevented 
from being plaintiff! A. I. R, 193$ Mad. 820=48 M, L, J. 535=87 Ind. Cas. 194. 
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Question of interest lUust be determined on the facts of each case. A. I. R. 1921 
Mad. 563=41 M. L. }. 20=^68 Ind. Cas. 631. Suit to recover trust property from 
trespasser or trustee transferee cannot be brought under s. 92 by virtue of either r. 3 
or r. 10 (2) of Order i. 28 C. L. J. 4^47 Ind. Cas. iii. A suit lies against trustees 
desomtffrt, A. I. R. 1924 All. 884 = 47 A. 17 = 22 A. L. J. 866^84 Ind. Cas. 631 ; 
see also A. I. R. 1925 Mad. 212 = 78 Ind. Cas. 950 ; A. I. R. 1922 All. 542^21 A. L. 
J. I05«e44 A. 652 = 69 Ind. Cas. 990 ; 40 Ind. Cas. 165. Persons in possession of 
trust properties under claim adverse to trust are not necessary parties. 11 Pat. 288 = 
12P. L. T. 817 = A. I. R. 1932 Pat. 33. When a schame of management of public 
religious trust provides for its modifications by the Court on application by any 
person interested in the institution, any person who may, from time to time, have an 
interest in the institution whether or not he was party to the suit in which the 
schame was originally framed, can apply for modification of the terms of the scheme. 
A. 1. R. 1937 Bom. 124. 

Sanction. — Advocate-General's permission is necessary unless plaintiff has a 
special claim or interest. 35 Ind. Cas. 846. With due sanction .any two persons 
can sue where object of suit is to secure certain advantage to trust. 3 L W. 512 = 35 
Ind. Cas. 88. Where sanction is granted to more than two persons all must join. 
29 M. L. J. 231=31 Ind. Cas. 236. Sanction granted for suit under s. 92 means any 
suit which may be raised under the section. It is not confined to one of the species 
of suits that could be raised on the application. 48 C. 493 = 25 C. W. N. 7^=30 
M. L. T, 194=48 I. A. 12 (P. C.) = 62 Ind. Cas. 737 (P. C.). Status and position of 
those who come forward as representatives of community is an important considera- 
tion in giving sanction. Before giving sanction notice should be issued to the 
trustees. A. I. R. 1930 Mad. 129=30 L. W. 954 = (i929) M. W. N. 911 = 58 M. L. J. 
39=53 M. 223= 124 Ind. Cas. 220. But sanction is not invalidated by want of notice 
to defendants. (1930) M. W. N. 456. Sanction is necessary even where suit does not 
specifically ask ibr relief mentioned in s. 92 but does so by implication. A. I. R. 
1927 Mad. 886=26 L. W. 274. Fresh sanction is not required where new party is 
added but scope of scheme is not enlarged. A. I. R. 1929 Mad. 635 = 122 Ind. Cas. 
644. Where some reliefs sanctioned by Collector while others refused, suit may be 
tried solar as relief sanctioned. A. I. R. 1923 Bom. 428=79 Ind. Cas. 200. Sanction 
is not necessary in the case of a suit in which one trustee sueq another for accounts. 
A. I. R. 1923 Nag. 298=6 N. L. J. 209=74 Ind. Cas. 45 ; see also A. 1 R. 1927 Mad. 
948=39 M. L. T. 214=105 Ind. Cas. 194 ; 52 Ind. Cas. 628; 40 B. 439= 18 Bom. 

L. R. 335 = 34 Ind. Cas. 167 ; A. I. R. 1922 Mad. 17 (F. B.)=I5 L. W. 18 = 45 M. 
113 = 41 M. L. J. 608=69 Ind. Cas. 304 ; A. I. R. 1923 Nag. 298 ; A. l.R. 1922 Mad. 
17 (F. B.}. This section is not applicable to suits by worshippers of temple for 
declaration that it is trust property, i Lah. L. J. 150=84 P. L. R. 1922*67 Ind. 
Cas. 320 ; see also 26 C. W. N. 587 = A. 1. R. 1921 Cal. 405=69 Ind. Cas. 910. Suit 
for declaration that the property is waV, does not require sanction. A. 1. R. 1927 
Lah. 350:^28 P. L. R. 486 = 8 Lah. iii ; see also A. 1. R. 1927 All. 257 = 49 A. 435 
= 25 A. L. J. 329=99 Ind. Cas. 1045 ; A. I. R. 1925 Pat. 544 ; 4 Pat. 741=7 P. L. 
T. 4= 88 Ind. Cas. 1035 ; A. I. R. 1928 Lah. 888= 1 13 Ind. Cas. 120. 

The condition precedent to the proper insiitiuion of a suit under s. 92 is the 
obtaining of the sanction of the Advocate-General and no other condition for the 
maintainability of a suit is to be found in the Code. The amendment of the law em- 
bodied in the present s. 92 has obviated the necessity for a representative suit. 
A. I. R. 1925 Mad. 1070=1925 M. W. N. 505 ; see also A. 1. R. 1926 Mad. 280=50 

M. L, }. 42=22 L. W. 701 =92 Ind. Cas. 823. Objection as to sanction cannot be 
waived, for the object of sanction is that trustees should not be sued unless there is 
ptinta facie case against ^,rea1 trustee. A. I. R. 1926 Mad. 970 = 24 L. W. 41 9= (1926) 
M. W. N. 686=97 Ind. Cas. 462. Sanction obtained against a person who is not 
a trustee cannot subsequently be availed of against real trustee. Ibid ; see also A. 
1 . R. 1928 Lab. 717*116 Ind. Cas. 334 ; (1930) M. W. N. 456. 

Forum.— Suit under s. 92, C. P. Code can be tried by Additional Judge by virtue 
of assieutnent of the functions of the District Judge under the Bengal Civil Courts 
Act, s. 8 (2). A 1 R. 1921 Cal. 210=48 C. 53*62 Ind. Cas. 115 ; see also 52 Ind. Cas. 
45 O. C. 93 ; 31 Ind. Cas. 397. Suit under s. 92 .cannot be referred to arbi- 
tration, as it is not a suit for determination of private rights. A. 1. R. 1923 Kag. 
112=6 N. L. J. 7. A suit under s. 92, C. P. Code, should be brought in f^ips 
where the subject-matter of the trust i. the trust property or trust money; 
of it is sttuiRo. 1935 M. W. N. 6o7»42 L. W. 505 =A^|. R. 1935 Mad. 

M.L. J. *74. .. ; ■ , ' . . . • 
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Oompromiee of suit.— A judge has Jurisdiction to pass a decree on the basis of 
bona fide compromise in a suit brought under section 92. A. I. R. 192; Cal. 187-^80 
Ind. Cas. 44 ; see also 18 C. W. N. 1264. Court should not sanction compromise of 
suit under s. 92 under which any portion of trust properties is given to any party. 
37 M. L. J. 489«47 Ind. Cas. 611. Where plaintiff approves appointment of certain 
persons as committee, the decree is not consent decree. A. I. R. 1927 Lab. 382^100 
Ind. Cas. 838. Fraudulent compromise does not bar subsequent suit. 108 Ind. Cas. 
199s A. I. R. 1928 Mad. 268. As regards effect of compromise by some of the 
plaintiffs, vide A. I. R. 1928 P. C. 16=32 C. W. N. 482 *55 I. A. 96=55 C. $19=^48 
C. L. J. 55 (P. C) = io8 Ind. Cas. 361. 

Abatement of suit. — Although one of the plaintiffs obtaining sanction for 
instituting suit dies, neither the suit nor appeal, therefrom abates. A. I. R. 1925 
Mad. 244 = 47 M. L. J. 745 = 20 L. W. 882 = 85 Ind. Cas. 666 ; 97 P. R. 1918=73 P. 
W. R. 1918 = 47 Ind. Cas. 983. Suit under this section is prosecuted as representing 
general public, and so it does not abate on the death of the original plaintiff. 48 C. 
493-13 L. W. 3 i8 = (i92i) M W. N. 24=17 N. L. R.: 37=484 I. A. 12 = 25 C. W. N. 
794=30 M. L. T. 194 (P. C.) = 62 Ind. Cas. 737. In a suit under s. 92, for removal of 
the defendant and framing a scheme, death of the defendant pending the suit does 
not cause the whole suit to abate. A. I. R. 1926 Mad. 162=48 M. 688 = 49 L. J. 
324 = 91 Ind. Cas. 109. But order bringing on record new trustees instead of old 
ones, in evasion of section 92 is without jurisdiction. A. I. R. 1931 Cal. 281 = 52 C. 

L. J. 78=130 lud. Cas. 866. 

Addition of Parties. — Where suit is brought within sanction, subsequent 
amendment by addition of new parties without obtaining fresh sanction does not 
invalidate suit. A. I. R. 1923 Sind 35 = 16 S. L. R. 221 = 79 Ind. Cas. 539 ; see also 
34 Ind. Cas. 384=40 M. no ; 43 M. 707 = 38 M. L. J. 201. Whether new sanction 
is necessary when new defendant is added, depends on whether scope of suit is 
enlarged or altered thereby. A. I. R. 1926 Mad. 970=24 L. W. 419=97 Ind. Cas. 
462 ; see also 58 Ind. Cas. 124=11920) M. W. N. 478 ; A. I. R. 1929 Mad. 635 ; but 
see A. I. R. 1928 Lah. 717. In order to be parties defendants do not require any 
permission of the Government Advocate. A. I. R. 1927 Rang. 180=5 Rang. 263= 
103 Ind. Cas. 261 ; see also 32 C. W. N. 482 = A. I. R. 1928 P. C. 16=26 A. L. J. 464 
= 55 I. A. 96=55 C. 519=30 Bom. L. R. 774=108 Ind. Cas. 361 (P. C.). 

Clause (a). — Clauses (a) and (b) are distinct. A. I. R. 1930 Mad. 226= (1929) M. 
W. N. 744=122 Ind. Cas. 455. Section 92 applies as much to removal of a trustee de 
son /or/ as to the removal of ordinary trustee. 15 1 Ind. Cas. 138= A. I. R. 1934 Pat. 
321. If the District Judge can remove a trustee for unfitness, it is difficult to see 
why he cannot do so for dishonesty or breach of trust. Section 92 does not say that 
a trustee being guilty of breach of trust can only be removed by a suit. A. I. R. 1937 
Bom. 124. Trustees can be removed for mismanagement of endowment. In 
removing a trustee Court should be guided solely by considerations of the welfare 
of the trust. A. I. R. 1924 Cal. 1024 = 81 Ind. Cas. 850. Trustees may be 
removed for breach of trust. 21 A. 200. A can be removed from manage- 

ment of mutt property, for keeping mistress and gambling. 80 Ind. Cas. 674=27 O. C. 
149. To justify removal of trustee there must be some gross negligence or miscon- 
duct as to evidence a want either of capacity or of fidelity which is calculated to put 
the trust in jeopardy. Failure in the discharge of duty on account of mistake or 
misunderstanding is not a ground for removal unless such failure shows want of 
capacity to manage the trust. If the trustee renews a lease for his personal benefit, 
purchases the trust properly concerns in a breach of trust, asserts a hostile title 
with knowledge that it was unfounded, fails to keep accounts, wrongfully alienates 
trust property, obstructs the management and wants only to waste the estate he 
may be removed. A. I. R. 1928 Cal. 225 •, see also A. I. R. 1925 Mad. I070 = (i925) 

M. W. N. 505 ; A. I. R. 1924 Lah. 107 = 4 Lah. 364 = 77 Ind. Cas. 398 ; A. I. R. 1927 
Mad. 1033. A. I. R. 1922 P. C. 325 = 45 M. 565 = 43 M. L. J. 536=49 I. A. 237 = 
24 Bom. L. R. 1214=21 A. L. J. 250 = 27 C. W. N. 317 = 36 C. L. J. 524 (P. C,)=68 
Ind. Cas. i. Clause in scheme providing for removal of trustee merely by appli- 
cation is invalid. A. I. R. 1931 Nag. 82 = 131 Ind. Cas. 423. A trustee cannot be 
removed for his mere indebtedness or failure to keep accounts. A. I. R. 1929 All. 
433= (* 929 ) A. L. J. 438= 1 17 Ind. Cas. 828 ; A. I. R. 1923 Mad. 163 = 16 L. W. 839= 
32 M. L. T. 89=74 Ind. Cas. 35. The mere fact that hereditary trustees of a temple 
zx^2Xwo\Vs archakas is no ground for their removal. 30 M. L. T. loi (H. C.)=64 
Ind. Cas. 816. Removal is discretionary with the Court. 24 C. W. N. 690=47 

C. P. Code— 25 
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866=58 Ind. Cas. 705 ; 48 Ind. Cas. 897=1918 M. W. N. 555. Order refusing to 
remove is not appealable. A. I. R. 1927 Mad. 427 = 99 Ind. Cas. 425. Trustees 
cannot be removed for the acts of his predecessor. A. I. R. 1928 Mad. 879= 1 13 
Ind. Cas. 635. Where tentative scheme provides for appointment but not removal 
of trustees appointed under it. such trustee cannot be removed except by a regular 
suit under s. 92. A. I. R. 1926 Mad. 799=94 Ind. Cas. 610. Trustee appointed by 
founder cannot be removed by him except under s. 92. A. I. R. 1922 All. 499= 44^.. 
721 = 20 A. L. J. 712 = 68 Ind. Cas. 786 ; see also 53 Ind. Cas. 605-42 M. 668= 
26 M. L. T. I43=(i9i9) M. W. N. 522. District Judge cannot take action under 
C. P. Code to protest public endowment property without suit under s 92. 16 A. 

L. J. 742 = 47 Ind. Cas. 850. Suit by worshippers and beneficiaries in property 
attached to shrine for removal of trustee falls under s. 92. ii P. W. R 1918 = 44 
Ind. Cas. 879. Clause in scheme providing for appeal from order removing or 
appointing trustee will not apply to order declining to remove a trustee. 5 L. W. 
596= (1917) M. W. N. 520 ; 38 Ind. Cas. 415. Head of a ///«// is not a trustee of 

■ wc/// property and no suit lies for his removal. 32 M. L. J. 271 = 40 Ind. Cas. 627 
affirmed 39 M, L. J. 98 (P. C.) ; but see 37 M. L. J. 231 ; 52 Ind. Car. 914 ; 40 M. 
745 ; 43 C. 707 ; 33 Ind. Cas. 583 (P. C) ; 43 M- 253. Bona fide assertion of 
adverse title is no ground for removal. A. L. R. 1933 Mad. 571. 

Clause (b).— Even x^here trust deed enjoins only one trustee Court can appoint 
additionol trustees if interest of institution demand it. A. I. R. 1298 Mad. 955 = 
(1027) M. W. N. 405=108 Ind. Cas. 649. Even where plaintiff has not prayed for 
the removal of the trustee Court can appoint Receiver pendente hie, A. I. R. 1923 
Mad. 224 = 41 M. L. J. 545 = 68 Ind. Cas. 565. Section 92 is mandatory and cases 
which before 1908 held that founder or his heirs could sue for due performance of 
trust and to remove them and to appoint new ones w'ithout invoking aid of s. 92 are 
no longer good law. A. I. R. 1925 Pat. 544 = 4 Pat. 74* = 7 P. L* T. 4 = 88 Ind. Cas. 
1035. Power of appointing new trustee and of making a scheme for administration 
of property is restrictad to s. 92 only. A. I. R. 1925 Pat. ?44 = 4 Pat. 741 =7 P- L. T. 
4 = 88 Ind. Cas. 1035. 

Clause (c).— The words "vesting any property in a trustee” refer to cases where 
a new trustee is appointed and are not intended 10 cover cases in which it is sought 
to recover possession of the trust property by ejecting trespassers who are wrongfully 
in possession of it. 10 Rang. 342 = A, I. R. 1932 Rang. i32 = i4o Ind. Cas. 317. 
W’here in a suit under s. 92 prayer for possession is also included, Court is not 
justified in returning the plaint. 23 A. L. J. 601 = 89 1"^- Cas. 40 ; see also 31 M.L.J. 
280 = 4 L. W. 264 = 36 Ind. Cas. 678. 

Clause (d).— Suit for accounts and directions as to what should be done with 
trust funds falls within s. 92. A. I. R. 1924 Bom. 518 = 26 Bom. L. R. 950= 86 
Ind. Cas. 490 ; see also 28 Ind. Cas. 886 ; 2 C. L. J. 43* J 21 B. 48; A. I. R. 
1931 Bom. 33=32 Bom. L. R. i435 ; A. I. R. 1928 Mad 879=113 Ind Cas 635. 
Suit by trustees against a co-lrustee for accounts falls under cl. (1) and cannot be 
instituted except in conformity with Cl (i). A. I. R. 1921 Mad. 696=16 L. W. i55 = 
1922 M. W. N. 83 = 66 Ind. Cas. 837 ; but see A. I. R. 1922 Mad. 17 = 45 M. 113= *5 
L. W. 18=41 M. L. J. 608 = 69 Ind Cas. 304 •, A. 1. R. 1929 Nag. 298. Suit by a 
trustee against a person whom he alleges to have lawfully dismissed is outside the 
scope of s. 92. A. I. R. 1921 Mad. 403=14 L. W. 38 = {i92i) M. W. N. 439 = 62 Ind. 
Cas. 761. Suit by general trustee for balance of amount due brought against sub- 
ordinate trustee is bad for want of sanction. A. f. R. 1921 Mad. 479=14 L. W. 238 = 
62 Ind. Cas. 91 1. 

Clause (g ). — In a suit under s. 92 for removal of defendant and for forming a 
scheme, the scheme can be framed only if the trust is a public one. 148 Ind. Cas. 
882=1934 A. L. J. 531 = A. I. R. 1934 All. 315. In a suit brought under s. 92 of 
Code, the Court framed a scheme for the management of a trust and appointed 
trustees and made therein a provision for appointment of a successor in case 
any of the appointed trustees died : Held that the provision in a scheme giving 
authority to Court to appoint a successor in place of a deceased trustee could not 
be regarded as a modification of the original scheme as such was not ultra vires, 
A. 1. R. 1937 Oudh 193. The right to have a scheme framed or accounts examined 
under s. 92 accrues before passing of the preliminary decree and originates from facts 
which constitute the foundations of the suit itself. Preliminary decree only records 
the findings of the Court, and the rights cannot be said to be originated from the 
preliminary decree. A. 1. R. 1937 Cal. 150. No relief can be granted with reference 
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to prayers not covered by sanction. A. I. R. 1930 Mad. 129=58 M. L. J. 39=53 M. 
223= 124 Ind. Cas. 220. Modification or alteration of a scheme being in effect to 
frame a new scheme is subject to conditions under s. 92. A. 1. R. 1929 Rang. 20=6 
R. 594= 114 Ind. Cas. 293 ; see also A. I. R. 1934 Pat. 443. Interests of beneficiaries 
should be protected from waste in settling a scheme for the conduct of institution. 
A. I. R. 1929 P. C. 27 = 3t Bom. L. R. 243=^33 C. W. N. 352 = (i929) P. C. 50 (P. C.) 
= 114 Ind. Cas. 10. Where temple properties and A'a/'/ti/az properties dedicated 
for special purposes separate scheme should be framed by each. A. I. R. 1928 Mad. 
955 = (i927) M. W. N. 405=108 Ind. Cas. 649. Where malversation is not proved 
no scheme can be settled. A I R. 1928 Mad. 401 = 106 Ind. Cas. 375. Section 75, 
Religious Endowments Act, cannot be construed as having retrospective effect with 
regard to scheme settled under s. 92 A. I. R. 1929 Mad. 322 = ii 5 Ind. Cas. 54. 
Scheme not ascertaining income expenses and remuneration of person in charge 
is unsatisfactory. 6 L. W. 134=42 Ind. Cas. 474. Where the Court is asked to 
frame scheme, one essential enquiry to be made is what are properties belonging 
to the charily, and for this purpose Court is entitled to go into questions not 
directly in suit. A. I R. 1921 Mad. 563 = 41 L. J. 20 = 68 Ind. Cas. 631. A 
scheme should be made where there has been gross mismanagement of affairs of 
temple. A. I. R. 1924 Mad. 168=18 L. W. 247*74 Ind. Cas. 115. In framing 
scheme for Hindu charitable endowment Court can sanction cypres application if 
there is general charitable intention. Trustee himself cannot apply income cypres 
without Counts sanction. 37 M. L. 1.489=47 Ind. Cas. 61 1. Suit for partition of 
right of management and superintendence in respect of property of temple does not 
lie. 39 A. 651 = 15 A. L. J 666=41 Ind. Cas. 835. Court has complete discretion in 
arranging for the management of trust although it must take into consideration such 
matters, as the founder desired. 40 Ind. Cas. 177 ; 17 A. L, J. 957 = 58 Ind. Cas. 566. 
VVhere the scheme is settled the suit comes to an end and the parties cannot invest 
Court with internal mahatrement of Religious institutions. A. I. R. 1926 Mad. 559= 
49 M. 580=1926 M. W. N. 226 = 95 Ind. Cas. 720 ; see also 47 Ind. Cas. 548— (1918) 
M. W. N. 595 = 8 L. W. 357 ; A. 1. R. 1926 Mad. 655=1926 M. W. N. 283=95 Ind. 
Cas 5 ; 85 Ind. Cas. 188 = A. 1. R. 1925 Mad. 411=47 M. L. J. 714=20 
L. W. 687. No distinction can be drawn between interpretation of an Act, 
and of scheme under section 92. A. I. R. 1924 Mad. 369=47 M. 139= 18 L. W. 237 
= (1923) M. W. N. 664 = 75 Ind. Cas. 189. Where scheme drawn up by the Court 
coni tins a provisions permitting parties interested to apply to the Court for direc- 
tions and modifications to be made in the scheme already existing, the proper remedy 
for defects discovered in the original scheme is to apply to the Court and not to file 
a regular suit. A. I. R. 1922 Mad. 4i3=(i922) M. W. N. 477*70 Ind. Cas. 579. 
Couit sanctioning a scheme for administration of a charitable trust can vary the 
scheme from lime to time. But the rules of succession of High Priest cannot be 
raised. A. I. R. 1924 Cal. 330=37 C. L. J. 281 = 76 Ind. Cas. 220. Where most of the 
worshippers are Bengalee Muhammadans scheme should provide for majority of 
Bengalee Mahomedan Trustees. A. I. R. 1924 Rang. 134=2 Bur. L. J. 208. A suit 
for the settlement of scheme for the management of the trust properties in rotation 
is barred under this section. A. L. R. 1933 Mad. 529 = A. I. R. 1933 Mad. 70=63 M. 
L. J. 703= 1932 M. W. N. 1340= 140 Ind. Cas. 197. Where the decree in a suit for a 
scheme for the due administration of a mosque declared the right of certain persons 
to use a mosque, held that a clause could not be inserted in the scheme framed 
pursuant to the decree preventing those persons from joining the congregational 
prayers or from offering or conducting their own prayers in the mosque. 34 Bom. 
L. R. 655 = A. I. R. 1932 Bom. 434=138 Ind. Cas. 8io*A. L. R. 1932 Bom. 999. 
Obviously no trivial deviation from formal compliance with the rules under the 
scheme will do any real injury to any party, and no injury is done if the rules have 
been substantially complied with. A. I. R. 1932 Mad. 658 = 36 L.W. 669=140 Ind. 
Cas. 443*1932 M. W. N. 1311. A direction in the scheme decree providing for the 
removal of the trustee on a petition made in Court is ultra vires. A. I. R. 1931 
Nag. 82 = 131 Ind. Cas. 423. A rule in the scheme of management giving liberty to 
apply for modification of the scheme is not ultra vires, 33 Bom. L. R. 546 = A. I. R. 
1931 Bom. 388=133 Ind. Cas. 823. Such application can be made without sanction 
of the Advocate-General. ; see 33 Bom. L. R. 520 = A. 1. R. 1931 Bom. 391 = 

133 Ind. Cas 740=55 Bom. 414 ; 24 B. 45 ; 27 Bom. L. R. 872 28 Bom. L. R. 309 ; 
37 C. L. J. 281 ; A. I. R. (1923) P. 420. 

Clause (h). — “Further or other rellcr in clause (h) must be read ejus dem generis 
with clauses (a) to (g) of section 92 0)- 33 L. R. 1575 = 135 Ind Cas. 8o6=A. I. 



THK codb op civil pkocbdurb. 


[S. 92. 


196 


R. 1932 Bom. 65. Where the relief sought is joint management of a mosque by 
plaintiffs together with defendants and the residents of their mohalla, it is not one 
under clause (h). 33 Bom. L. R. 1575=135 Ind. Cas. 806 = A. I. R. 1932 Bom. 65. 
The words “further or other relief* in this clause means reliefs on the nature of those 
which are enumerated in els (a) to (g). A. I. R. 1928 P. C. 16= 55 C. 519=55 I* A. 
96=32 C. W. N. 482=26 A. L. J. 464=54 M. L. J. 609=30 Bom L. R. 774=48 C. 

L. J. 55= J08 Ind. Cas. 361. Legislature did not intend to include relief against third 
parties in cl. (h) under "further or other relief.” Ihid. Decree for actual possession 
against transferees from trustee cannot be passed. A. I. R. 1925 All. 683=4 7 A. 
770=23 A. L. J. 601 = 89 Ind. Cas. 40. Words “such further relief as the nature of 
the case may require” cover every subsidiary order or direction on details necessary 
for carrying out main purposes of section. 40 Ind. Cas. 182. Under s. 92 (h) Court 
has inherent power to appoint new trustees and to direct old ones to deliver pro- 
perties. 17 A. L. J. 957=58 Ind. Cas. 566. 

Other reliefs.— Prayer for declaration that property is not personal property 
of defendant but public charitable property is one for relief not covered by s. 92. 
A. I. R. 1930 Bom. 167 = 32 Bom. L. R. 205=125 Ind. Cas. 445 ; see also A. I. R. 
1928 Rang. 143 = 6 Rang. 188= no Ind. Cas. 595 ; A. I. R. 1926 Mad. 1029=24 L 
W. 286=97 Itid. Cas. 630. Omission to include some of the reliefs* sanction 
invalidates suit if omission is material. A. I. R. 1928 Mad. 205 = 39 M. L T. 628 = 
107 Ind. Cas. 130 ; 85 Ind. Cas. 1045 = A. I. R. 1925 Mad. 636= 21 L. W. 7i- Suit 
by new trustee against old to recover property is governed by s. 92. 42 B. 742 = 20 
Bom. L. R. 954 = 48 Ind. Cas. 514. Though Court has very wide powers under 
s. 92, it cannot impose control which was not a part of the original trust. A. I. R. 
1922 Mad. 409=(i922) M. W. N. 620 = 70 Ind. Cas. 87. Suit brought under s. 92 
must be limited to matters included in it and it is not competent to grant reliefs 
other than those included therein. 50 P. W, R. 1919=144 R* 1919= 5 t I^’d. Cas. 
61 1. Decree for damages for loss caused to Dtvashthanam by the trustee’s mis- 
conduct cannot be passed. A. 1 . R. 1926 Mad. 509 = 92 Ind. Cas. 320. Suit is not 
bad where additional prayer not covered by sanction was added and subsequently 
removed. A. I. R. 1927 Mad. 1033 = 26 L. W. 581 = 106 Ind. Cas. 134. Where 
there is no muiwalli^ Court can appoint one in respect of a wakf even without suit 
under this section. A. I. R. 1928 Cal. 368=55 C. 1254 = 32 C. W. N. 835 = 110 
Ind. Cas. 416. 

Court-fees. — Suit under section 92 is governed by Art. 17 (4)1 Schedule II of 
the Court-Fees Act and not by section 7 (iv) (C). A. I. R. 1928 Lah. 113=8 Lah. 730 
= 29 P.^L. R. 97= 10 Ind. Cas. 264. Madras High Court Fee Rules (1925) do not 
exempt payment of fees in respect of suits under s. 92. A. I. R. 1927 Mad. 940= 53 

M. L. J. 457 = 26 L. W. 378=105 Ind. Cas. 1 19 ; see also 12 C.L.J. 211 = 14 C. W. 

N. 932 ; 97 P. R. 1918= 173 P. W. R. 1918 ; 19 A. 104 ; 1 1 M. 149 note. Where in a 
suit under s. 92 no beneficial interest is claimed by the plaintiff, but it is only claimed 
that the trustee should be compelled to restore misappropriated sums to trust. Art. 
17 (b), Scb. II, Court-fees Act applies. A. I. R. 1925 Mad. 722 = 48 M. L. J. 514 = 87 
Ind. Cas. 25. 

Limitation.— Where the suit is brought on behalf of the public there is no bar 
of limitation, 69 Ind. Cas. 15 = 43 M. L. J. 448 = (i922) M. W. N. 464 = A 1 . R. 1922 
Mad. 394. 

Cost. — Judge deciding absence of misfeasance cannot record decision that trust 
is public nor award costs. 26 C. W. N. 1354. 

Appeal. — No appeal nor revision lies from an order of District Judge persona 
desigmta under scheme of management of a chritable institution. A. I. R. 1926 Bom. 
167=28 Bom. L. R. 64 = 93 Cas. 195. Orders passed in relation to a scheme 
sanctioned in scheme suit are not in execution. Hence no appeal lies. A. I. R. 
1927 Mad. 1x10= 102 Ind. Cas. 633 ; A. 1 . R. 1930 Mad. 918=54 M. 315 = 60 M. L. J. 
514=128 Ind. Cas. 515. Application to Court to enforce executable part of a scheme 
decree is one in execution, and order thereon is appealable. A. I. R. 1928 Mad. 61 
= 39 M. L. T. 579=27 L. W. 32=107 Ind. Cas. 136. As regards appeal in scheme 
suit returnad for representation but nor represented within time, vide A. I. R. 1928 
Mad. 456=28 M. L. W. 279=54 M. L. J. 629=108 Ind. Cas. 298. Where scheme is 
framed, appeal from order of the Court in the matter of its execution does not lie. 

A. I. R. 1926 Mad. 659=91 Ind. Cas. 794. Where Court reserves to itself right^ to 
confirm elections held under scheme framed by itself and application for confirmation 
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is filed by parlies on one side and opposed by parties on other side, Court’s order 
being decree is appealable as such. A. I. R. 1928 Rang. 168 = 6 Rang. 97=3110 Ind. 
Cas. 4T. Where remedy is not asked in the suit but given in the scheme, it cannot 
be and need not be asked in execution and as such order thereon is not appealable. 
A. I. R. 1924 Mad. 369 = 47 M. I39 = 75 Cas. 189. Where scheme provides for 
application to amend scheme order on such application not being in execution cannot 
be appealed against. A. I. R. 1926 Mad. 559=* *9^6 M. W. N. 226=49 M. 580=95 
Ind. Cas. 720. The rules framed by Court under a scheme decree to regulate the 
functions Dhdrma Kartas and to enforce office discipline are not appealable. A. L. R. 
1933 Mad. 993- 

98. [S. 539, last para.] The powers conferred by sections 91 and 92 
_ . . . . , on the Advocate General may, [outside the Pre- 

Exeixise of powers of Advo- sidency-towns], be, with the previous sanction of 

■ Ihe ‘■Provincial Government!-'* exercised also by 
^ ’ the Collector or by such officer as the “Provin- 

cial Government*’* may appoint in this behalf. 


Local Government in Burma. — The words “outside Presidency-town” within 
square brackets have been omitted and the words ‘‘Provincial Government” have 
been substituted by the word “Governor”. — Vide G. B. Order of 1937. 

Soope. — The Collector is not bound to sign every order that is issued to third 
persons and there is nothing wrong in the Collector delegating his power of signing 
the order to the Sheristadar and such an official act of his is presumed to have been 
done properly until contrary is proved. 27 L. W. 42 = 39 M. L. T. 628=107 Ind. Cas. 
130 = A. I. R. 1928 Mad. 205. But such order cannot be signed by the Assistant 
Collector during Collector's absence. 35 B. 243=13 Bom. L. R. 207. Conditional 
order is defective. 30 Ind. Cas. 17 = 39 B. 580 = 17 Bom. L. R. 625. The effect of 
the section is that no suit relating to public religious or charitable trust, outside the 
Presidency-town may be brought without the previous sanction of the Local Govern- 
ment whether by the Collector or by any other officer so that the fact that tne Legal 
Remembrancer is in the United Provinces invested as a rule with the duties elsewhere 
discharged by the Advocate-General is no reason why for the purpose of a particular 
suit the Local Government may not appoint the Collector or any other officer to prose- 
cute it. Hence a suit by the Collector is competent. (1931) A.L.J. 369= A. I. R. (1931) 
P. C. I2i = (ig3i) P. C. 229=33 Bom. L. R. ^8 = 35 C. W. N. 6,9 = 53 C.L.J. 537 = 61 
M. L. I. 402=132 Ind. Cas. 745 (P. C.). Section 93 provides for two distinct matters, 
ihe appointment of an officer to exercise the powers conferred by ss. 91 and 93 of the 
Code on the .Advocate- General and the “previous sanction” of the Local Government 
to the exercise of such powers. In each case both the appointment and the previous 
sanction of the Local Government to the exercise of such powers are necessary before 
the provisions of s. 93 can be utilized. Having regard to the terms of section 93 the 
previous sanction of the Local Government is necessary whether the suit is instituted 
by a Collector or by an officer appointed by the Local Government, or whether the 
suit is instituted by two or more persons with the consent in writiner of such Collector 
or officer. 59 I. A. 121 = 53 A. 990=62 M. L, J. 249 = 55 C. L. J. 54=36 C. W. N. 
257 = 35 L. W. 224 = 9 O. W. N. 53= 1932 A. L. J 182 = 34 Bom. L. R.494=i36 Ind. 
Cas. 461 = A. I. R. 1932 P. C. 51 = 1932 M. W. N. 685 = A. L. R. 1932 P. C. 56 (P. C.). 
The result of this decision is that large number of pending suits would have been 
rendered subject to dismissal through no fault of plaintiffs. The Public Suits Valida- 
tion Act (XI of 1932) was passed to remove this hardship. It validated all such suits 
then pending, and also provided retrial of all claims which might have been in the 
meantime dismissed whether in the Court of first instance or in the Court of appeal, 
on the ground of the absence of the requisite sanction. Vide ss. j, 4 of the Public 
Suits Validation Act of ig32 ; see also 9 O. W. N. 966. 


PART VI. 


SUPPLEMENTAL PROCEEDINGS. 

94. [New.] In order to prevent the ends of justice from being defeated 

* , , ,. the Court may, if it is so prescribed, — 

Supplemental proceedings. ^ ’ 


* The words “Provincial Government” have been substituted for the words 
“Local Government” by G. I. Order of 1937. 
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(a) issue a warrant to arrest the defendant and bring him before the Court 
to show cause why he should not give security for his appearance, and if he 
fails to comply with any order for security commit him to the civil prison ; 

{d) direct the defendant to furnish security to produce any property 
belonging to him and to place the same at the disposal of the Court or order 
the attachment of any property ; 

{c) grant a temparary injunction and in case of disobedience commit the 
person guilty thereof to the civil prison and order that his property be attached 
and sold ; 

(d) appoint a receiver of any properly and enforce the performance of 
his duties by attaching and selling his property ; 

(f) make such other interlocutory orders as may appear to the Court to 
be just and convenient. 

Scope. — A case must be established before a relief can be granted 

in an application for an interlocutory order. A. 1 . R. 1928 Cal. 469—55 C. 978 = 32 
C. W. N. 576=112 Ind. Cas. 712. 

Clause (a). — Order 38, rules i to 4. 

Clause (b).— Order 38, rules 5 to 12 ; see also 14 W. R. 384 ; 31 C. L. J. 
179. being a public body can be compelled by Court to produce docu- 

ments in its possession. A. 1 . R. 1928 Mad. 299=51 Mad. i = 54 M. L. J. 17433108 
Ind. Cas. 760. 


Clause {c).-—Vide order 39. Order 39 governs s. 94. A. I. R. 1926 Cal. 604 = 30 
C. W. N. 214 = 94 Ind. Cas. 871. Plaiotid is not entitled to temporary injuciion on 
the ground that interference with collection of rent and breach of peace is appre- 
hended. A. I. R. 1926 Cal. 601 = 30 C. W. N. 214 = 94 Ind. Cas. 871. Rule 2 (3) of 
order 39, is sufficiently wide and it applies to disobedience of all the injunctions 
under s. 94 also. A. 1 . R. 1926 Mad. 574=5o M. L J. 401=95 Ind. Cas. 196. Injunc- 
tions cannot be granted by a Civil Court to party to proceeding under s. 40 of the 
Bengal Tenancy Act preventing him from iuriher proceeding with application 10 
Revenue Court under the same section. 5 P. L. J. 76=(i9i9) Pat. 461 = 53 Ind. Cas. 
37. No doubt s. 94 (c) authorises the Court where injunction has not been obeyed 
to punish the delinquent. A. 1 . R. 1935 Pesh. 183. 


Clause (d\— Vif^e Order 40, rules i to 5. The appointment of a receiver is dis- 
cretionary with the Court. 16 C. W. N. 997. 

Clause (e).— 17 C. VV. N. 318. 


Compensation for obtaining 
arrest, attachment or injunc- 
tion on insufficient grounds. 


95. (Ss. 49 1» 497 ] (1) Where, in any suit 
in which an arrest or attachment has been 
effected or a temporary injunction granted 
under the last preceding section, — 

(a) it appears to the Court that such arrest attachment or injunction 
was applied for on insufticient grounds, or 

(^) the suit of the plaintiff fails and it appears to the Court that there 
was no reasonable or probable ground for instituting the same, 
the defendant may apply to the Court and the Court may, upon such appli- 
cation, award against the plaintiff by its order such amount, not exceeding 
ore thousand rupees, as it deems a reasonable compensation to the defendant 
for the expense or injury caused to him : 

Provided that a Court shall not award, under this section, an amount 
exceeding the limits of its pecuniary jurisdiction. 

(2) An order determining any such application shall bar any suit for 
compensation in respect of such arrest, attachment or injunction. 


Scope. — In order to entitle the plaintiff to succeed in an action for damages 
under s. 95 it is necessary that process contemplated in his favour should have 
terminated in his favour or superseded or discharged. Section 95 applies only when 
the attachment is actually effected though a separate suit lies where a larger com- 
pensation than Rs. 1,000 is claimed, basis of the suit in any way differs from the basis 
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on which the compensation is allowed excepting that in a suit the plaintiff has 
to show that attachment was applied for not merely on insufficient grounds but that 
it was done maliciously and without probable cause. A I. R. 1925 Bom. 357 = 49 B. 
629=^27 Bom. L. R. 525 = 87 Ind. Cas. 1026. Section 95 is not inapplicable to 
cases in which the plaintiff happens to be a minor. 1 58 Ind. Cas. 831 = 1935 M. 
W. N. 1055=42 U W. 542«A. !. R. 1935 Mad. 886. Damage to prestige and 
humiliation do not amauntUo "injur)’* for which cimpensation can be awarded under 
s* 95 - 39 C. W. N. 91 5. A peis)n whose property was attached wrongfuliy can claim 
damages from the attaching creditor though acting bon a fide, A I. R. 1929 Lah. 
200=112 Ind. Cas. 848. This provides for compensation as a limited and incidental 
relief ; and in cases of wrongful attachment, it gives an alternative remedy. 
In a suit for damages for attachment before judgment, the plaintiff should prove 
that the defendant had no reasonable and probable cause for applying and also 
malice in fact. The mle in England is that actual malice must be proved, which 
this section allows a limited remedy without such proof. 35 M. 598= 10 M. L. T. 
365 = (i9Ii) 2 M. W. N. 4*4 ; 32 M. 170. Injury having been caused as fa result 
of what was actually done though attachment was not completed, may entitle 
plaintiff to claim compensation. A. I. R. 1922 Mad. 206 = 45 M. 527=15 M. L. W. 
440=66 Ind. Cas. 760. That the defendant was actually about to dispose up his 
property is sufficient to justify attachment before judgment but noton his mere 
straightened circumstances. 25 M. L. J. 45 = 9 L- W. 69=49 Ind. Cas. 86. A 
person whose property was attached wrongfully can claim damages from the 
attaching creditor though acting bonafide, A. I. R. 1929 Lah. 200= 1 12 Ind. Cas. 
848. A claim made in counter affidavit for compensation for wrongful attachment 
of property before judgment is no bar to a suit for damages. Section 95 acts 
as a bar only if;eiiher of the conditions mentioned therein have been fulfilled. 
38 M. L. J. 324 = 55 Ind. Cas. 786. This section is not applicable in case of enforce- 
ment of security bond for larger amount that Rs. 1,000. A. L. R. 1933 Mad. 858= 
A. I. R. 19:3 M. 691 = 145 Ind. Cas. 1011=38 L. W. 385 = 65 M. L J. 342=1933 
ai. W. N. 985. Having regard to the express language of this section an order 
for compensation for attachment before judgment on sufficient grounds, must be 
embodied in the decree in the suit, and is not capable of being passed after the 
decree in the suit has been given. 17 M. L. J. 310. Amount of damages to be 
awarded by the Bombay High Court is not limited to Rs. 1,000 as byjvirtue of 
Rule 329 of that Court. S. 95 does not apply to suits under the ordinary 
original civil jurisdiction. A. I. R. 1926 Bom. 523=28 Bom. L, R, 1077 = 97 Ind. 
Cas. 763. If no evidence as to the damages suffered is forthcoming, general 
damages can be claimed in an action for damages under 5. 95. Where an injunction 
was granted after hearing both parties on sufficient grounds, and the plaintiff has 
no* filed in his suit it is uncertain if damages can be awarded. A. I, R. 1933 Mad. 
352=17 L. W. 150=71 Ind. Cas. 450. Where on plaintiff's applica ion a conditional 
order of attachment of certain movable was made under Order 38, rule 5 and the 
attachment was subsequently withdrawn on defendant's furnishing secuiity compen- 
sation under s. 95 can be awarded as there is nothing in the section to exclude condi- 
tional attachment from its operation. 35 C. W. N. 546 ; see also (1931) M. W. N. 
956 ; 25 M. L. T. 46. General damages such as damages for defamation or humi- 
liation are also included in expense or injury in s. 95 for wrongful arrest. 32 Ind. 
Cas. 592 = 3 L. W. 30= (1916) M. W. N. 76. The question to be decided under s. 95 
is whether there are no sufficitnt grounds for applying for attachment and not whet- 
her there are no reasonable grounds stated in the creditor’s application for attach- 
ment. A. I. R. 1937 Nag. 126. 

Whether this section bars a regular suit.— An order determining any 
application of the injured party for compensation under section 95 shall bar a suit for 
compensation in respect of such arrest, attachment or injunction. Therefore the 
injured defendant is at liberty to file an independent suit, instead of making an 
application under this section. 35 M. 598. The suit barred under s. 95 (2) and the 
application must be ejus dem generis with the same cause of action. 1932 M. W. N. 
536= A. L. R. 1932 Mad. 973. It is doubtful whether, independently of section 95, 
upon proof that a person maliciously and without probable cause asked for an attach- 
ment before judp^ment and obtained it by making untrue statements to the Court, a 
cause of action in the nature of malicious prosecution would arise. 59 C. 1073 = 36 
C. W. N. 447=^ A. I. R. 1932 Cal. 821. Except for malice or want of probable cause, 
damage cannot be awarded in an independent suit merely on the ground that an 
injunction was issued preventing him from doing what was subsequently held to be 
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within his right. A. I. R. 1Q28 Cal. 1^46 C. L. J. 455. Suit for damages can lie 
for having wrongfully obtained temporary injunction on insufficient grounds. A. I. 
R. 1927 Cal. 247 = 53 C. ico8=ioo Ind. Cas. 318 ; 16 C. W. N. 540 ; 18 C. W. N, 
1189 ; 30 C. W. N. 465. Tortious temporary injunction is a sufficient ground for a 
separate suit for compensation. In absence of sufficient grounds in an action under 
s. 95 (2) malice can be inferred if the plaintiff has suffered injury. A. J. R. 1922 Lah. 
363s 45 P. L. R. 1922*69 Ind. Cas. 523. In an independent suit for damages where 
plaintiff was not a party to the suit, it is not necessary to prove that the prosecution 
was taken out maliciously and without probable cause. In such a cause a suit will 
lie in case of wrongful attachment though made in good faith. A. 1. R. 1924 Rang, 
302*83 Ind. Cas. 433- 

Appeal. — An appeal lies from an order under this section. 49 Ind. Cas. 86=25 
M. L. J. 45 = 9 L. W. 69; II Ind. Cas. 917 = 4 Bur. L. T. 204. But no second 
appeal lies. 21 Ind. Cas 756 ; 4 Bur. L. T. 204=11 Ind. Cas. 917. An appeal does 
not lie when an order under this section is passed by a Small Causes Court. 50 
Ind. Cas. 886=36 M. L. J. 435 = (*9i9) M. W. N. 490 ; 26 Ind. Cas. 359. 

PART VII. 

APPEALS. 

Appeals pkom Original Decrees. 

96. [S. 540, Jud. Acty 1873, S. 43.] (1) Save where otherwise 

Appeal frem original decree, expressly provided in the body of this Code or 

by any other law for the time being in force, an 
appeal shall lie from every decree passed by any Court exercising original 
jurisdiction to the Court authorised to hear appeals from the decisions of 
such Court. 

(2) An appeal may lie from an original decree passed cx partt. 

(3) No appeal shall lie from a decree passed by the Court with the consent 
of parties. 

Appeal, meaning of— There is no definition of appeal in the C. P. Code, but 
any application by a parly to an appellate Court asking to set aside or reverse a 
decision of a subordinate Court is an appeal within the ordinary acceptation of the 
term, and it is no less an appeal because it is irregular or incompetent. 59. 1. A. 283 
= 63 M. L. J. 389=36 C. W. N. 803 = 34 Bom. L. R. 1065=1932 A. L. J. 643 = 9 O. 
W. N. 681 = 55 C. L. J. 528=137 Ind. Cas. 529=33 P. L. R. 621 = A. I. R. 1932 P. C. 
165= A. L. R. 1932 P. C 435 (P- C-)- The distinction between an appeal and an 
application for revision is that in the former case when the appeal is dismissed, the 
appellate Court exercises its jurisdiction while in the latter u is entirely discre- 
tionary with the High Court to exercise u or not. A. 1. R. 1931 Nag. 17= 130 Ind. 
Cas. 145. The word an “appeal’* in this section includes the filing of a fresh appeal 
unless the dismissal of the first appeal bars a fresh one. A. I. R. 1933 Pat. 514 — 4 
P. L. T. 405= 75 Ind. Cas. 284. 

Appeal shall lie from every decree.— In order that a decision may 
amount to a “decree” it a decision must be a final disposal whichever way 
it has been or may be decided. A. I. R. 1929 Mad. 404=122 InJ. 
Cas. 519. The right of appeal is a creature of statute and it can be 
exercised only by. those in whom the pownr is vested expressly or impliedly 
by the statutes. 57 M. 670=150 Ind. Cas. 538=1934 M. W. N. 697 = 
A. I. R. 1934 Mad. 360=39 L. W. 824 = 66 M. L. J. 532. This section gives 
right of appeal from every decree passed by a Court of original jurisdiction. 
1 51 Ind. Cas. 25 = A I. R. 1934 All. 677 ; see also A I.; R. 1934 Oudh 307= 11 O. 
W. N. 606 ; A. I. R. 1934 All. 531. Appeal docs not lie fromj a prayer by person 
who sought the relief granted. A. I. R. 1930 L^h. 190= 124 Ind. Cas. 673. Suit 
dismissed against minor defendant does not amount to a'decree and as such no cross- 
appeal lies. A. 1 . R. 1929 Cal. 669=33 C.|W. N. 742=24 Ind. Cas. 75. Beewse 
an appeal lies under the Letters Patent, does not necessarily mean that a 
similar appeal lies in every other case governed by the provisions of C. P* Code 
unless it is so allowed by the Code itself. A. 1 . R. 1929 Rang. 198=120 Ind. 
Cas. 693. Where two suits are in respect of the same transaction and a party 
is plaintiff in one and defendant in the other and vice versa^ it is to be taken 
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that they are consolidated. One appeal is enough unless the party against 
whom the appeal is made is impleaded as respondent, pro forma or otherwise. 
A. I. R. 1930 All. 7 o6=(i93o)A. L 1.842=52 A. 886=128 Ind. Cas. 390. Sub- 
sequent enactment during the pendency of a suit cannot take away the right 
of appeal which is a substantive one. A. 1. R. 1930 All. 706= (1930) A. L. J. 842 = 
52 A. 886= 128 Ind. Cas. 390. An appeal lies under s. 96 from a decision in reference 
under s. 30 of the Land Acquisition Act, though not under s. 54. A. I. R. 1929 
Mad. 223=29 L. W. 237 = 57 M. L. J. 387=“5 Ind. Cas. 345. Right of appeal ex- 
ists in all civil proceedings though not called suits, unless it is expressly barred by 
the Code. Ibid, Plaintiff can be said to have sustained an injury if joint possession 
instead of an exclusive one is awarded by a decree. A I. R. 1924 Cal. 850= 28C. 
W. N. 865 = 40 C. L. J. 90 = 82 Ind. Cas. 386. Where the order in a decree was 
that certain defendants are rot liable for mesne profits, appeal lies from a decree and 
not against judgment. A. I. R. 1924 Cal. 1006=39 C. L. J. 251 = 81 Ind. Cas. 527. No 
appeal lies from an order as to costs unless a question of principle is involved, 
A. I. R. 1921 All. 794=80 Ind. Cas. 39. Appeal does not lie from an order rejecting 
the claim of a person as a legal representative of deceased plaintiff, and not conclu- 
sively determining the rights of the parties. Hence remedy by way of revision lies. 
A. I. R. 1924 Mad. 813=47 M. L. J. 370=(i924) M. W. N. 763=80 Ind. Cas. 242. 
A preliminary decree cannot be appealed against after the passing of the final 
decree. But appeal may be allowed to be so amended as to convert into one 
against the final decree. 33 C. L. J. 414=25 C. W. N. 776=48 C. 1036=61 Ind. 
Cas. 928; see also A. I. R. 192S Sind 178=18 S. L. R. 133 = 78 Ind. Cas. 978. 
Appeal must be dismissed if the decree appealed from has been set aside on review 
during the pending of an appeal. 140 P. R. 1919 — 54 lod. Cas. 966. Appeal lies 
against decree making defendants liable for their own costs on withdrawal of claim 
against some of them. 18 M. L. T. 460 = 31 Ind. Cas. 312. 

An appellate Court can dismiss an appeal though originally remanded for taking 
additional evidence, if it afterwards find that it can stand. A. I. R. 1931 Cal. 353= 
34 C. W. N. 839=131 Ind. Cas. 562. If a review is successful to any extent what- 
ever and appeal is pending, the proper cause is to draw a fresh decree as it appears 
in a final shape. 34 C. W. N. 1002 = A. I. R. 1931 Cal. 323 = 130 Ind. Cas. 145 ; see 
also A. I. R. 1925 P. C. 174*89 Ind. Cas. 195=26 P. L. R. 526. 

Where there is a difference of opinion between the two Judges of the High Court 
hearing the appeal from the mofussil, the opinion of the confirming Judge to prevail. 
A. I. R. 1925 Mad 1032 = 21 L. W. 721=86 Ind. Cas. 857. Interference with the 
finding of fact when the question depends on credibility or otherwise of witness of the 
trial Judge should so far as possible be avoided but it is o.herwise when the 
question in issue depends upon circumstantial evidence and the evidence has not 
b-een shifted by the trial Court with reference thereto. A. I. R. 1922 Cal. 260=34 
C. L. J. 384 = 25 C. W. N. 779 = 49 C. 132 = 66 Ind. Cas. 782 ; A. I. R. 1933 Oudh 
242=10 O. W. N 412 ; A. I. R. 1933 Oudh 142 = 10 O. W. N. 201. Decree in suit 
transferred from Small Cause Court to the Original Side under s. 23, Pro. S. C. C. 
Act is appealable. 45 Ind. Cas. 645. Order declaring the suit to have abated 
amounts to dismissal of suit though not expressly provided so by rr. 3 and 4, Order 
XXII, C. P. Code and hence is appealable. 34 Ind. Cas. 372 = 19 M. L. T. 364=30 
M. L. J. 486 = (1916) I M. W. N. 301. An order of remand under s. 151, C. P. Code 
is not appealable. It is however open to revision. 32 P. L. R. 169 = A. I. R. 1931 
Lah. 302. It is not necessary for the party aggrieved by an order under Order 23, 
rule 3 to appeal both from the order and the decree, in order to maintain his appeal 
against the order under Order 23, rule 3. 36 C. W. N. 1013. 

Appeal is continuation of suit. — An appeal is continuation of original suit 
and appellate Court’s decree is decree in suit. (1916) 1 M. W. N. 223=30 M. L. 
J. 379*33 Ind. Cas. 9=19 M. L. T. 268 ; see also 18 W. R. 261 ; 19 C. W, N. 359 ; 
3 C. W. N. 62 (n) ; 4 C. W. N. 44 ; 30 Ind. Cas. 753 = (*9i5) M. W. N. 844 ; 24 
M. L. J. 112 (F. B.) = i8 Ind. Cas. 55. 

Who can appeal.— An appeal does not lie by a decree-holder from a decree 
with adverse finding. A. I. R. 1929 Pat. 586=8 Pat. 617=10 P. L. T. 643=119 Ind. 
Cas. 554. Appeal lies from a decree though formally in favour of a mortgagor but 
with adverse findings on their contentions on the strength of which the Court 
dismissed the plaintiff’s suit. A. I. R. 1926 Mad. 974 = 51 M. L. J. 211 = 97 Ind. Cas. 
346. Persons wrongly joined as defendant cannot appeal. Similarly no person 

C. P. Code — 26 
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Compromise decree can be appealed against by a person not a party to the com- 
promise. 22 C. L. J. 332 = 20 C. W. N. 178 = 31 Ind. Cas. 426. Appeal lies from a 
decree on compromise by a person on whose behalf the suit was compromised by a 
party without authority. A. I. R. 1929 Oudn 385 = 6 O. W. N. 604=4 Luck. 562 = 
118 Ind. Cas. 753- Sub-section (3) does not take away the right of appeal by a person 
who denies that he wis a party to the alleged decree. A. I. R. 1929 Sind 32 = 

1 14 Ind. Cas. lOT. Appeal lies against an order directing that a consent decree be 
passed, not limited merely to the property in dispute. A. I. R. 1929 Sind 32=114 
Ind. Cas loi. Appeal lies as to the exact nature of the compromise in dispute. 
A. I. R. 1928 Cal. 108 = 46 C. L. J. 353=106 .Ind. Cas. 529. Consent decree ceases 
to be consent decree if consent to it has been caused by the compulsion of the Court. 
A. I. R 1923 Lah. 129=69 Ind. Cas. 653 Order passed with the consent of the 
pleader under a mistake of fact can be set aside only if grave injustice is established. 
A. I. R. 1023 P. C. 184 = 40 C. L J. 272 = 47 M. L J. 164 = 26 Bom L. R. 189=46 
M. L. J. 160 = 77 Ind. Cas. 355. The Judge does not become arbitrator in a case 
where he is asked to dispose it off and in a particular manner by the parties 
unless they agree to abide by his decision. 76 Ind. Cas. 309= A. I. R. 1924 Sind 
134=18 S. L. R. 306 J see also 44 L. W. 351 = 1936 M.W.N. 740 = A. 1. R. 1936 Mad. 
856=71 M. L. J.281 i 15 Lah. 726=A. I. R. 1934 Lah. 176 ; 15 Lah. 305=149 Ind. 
Cas. 1 102 = A. I. R. 1934 Lah. 67. S 96 (3) is not applicable to mulation proceedings. 
35 P. L. R. 395. Wheie the parties to a suit agree and say that the determination 
of their disputes by a third person is to be final between them, it is to be regarded 
as an undertaking not to appeal. 60 C L. J. 173. Where a decree is passed on the 
basis of the statements filed by the plaintiff and defendant specifically praying that 
a decree may be granted in favour of the plaintiff against the defendant is a consent 
decree and no appeal lies against it. 156 Ind. Cas. 1035. ^^ct of the defendant not 
objtciing to a particular relief decree, does not make a decree a consent decree, if the 
relief is eventually given. 49 Ind. Cas. 840= 1 5 N.L.R. 39. Decree passed under Ord r 2 3, 
rule 3, is not i/fsu facto vl consent decree within s. 96. A decree based on finding a^'ainst 
the consent is not within s 96 (3) and is appealable. A decree dismissing the suit 
un the ground of an alleged compromise cannot be said to be under Order XXlil, rule 
3 46 Ind. Cas. 775 It is within the competence of the Court to set aside an interlo 
entofy order made by consent if a proper case is made out by an application in the 
same suit. A. I. R. 1933 Bom. 362 = 32 Bom. L. R. 667= 125 Ind. Cas. 697. Second 
appeal does not lie against the order correcting omission made in judgment of the 
appellate Court of a suit compromised in appe.!!, A. I. R. 1928 Lah. 352 = 9 Lah. 176 
= 30 P. L R. 135=119 Ind Cas. 257. The only remedy by which an objection can 
he taken by a party to a compromise is either by revie *v or by a separate suit and 
nor by way of appeal. A. I. R. 1926 Cal. 512 = 91 Ind. Cas. 620. Appeal does not 
lie iroin order recording compromise after decree has been passed thereon. A. I. R. 
I9;-6 Cal. 412 = 29 C. W. N. 928 = 87 Ind. Cas. 248 ; A. I. R. 1922 Mad. 446 = 43 M. 
L j. 29J O922) M. W. N. 495 = 70 Ind. Cas. 425 ; 66 Ind. Cas. 837 = A. f. R. 1921 
Mad. 697=11 L. W. I55 = (i922) M. W. N. 83 ; 66 Ind. Cas. 258 = A. 1. R. 1922 Lah. 
399 = 3 175 ; 30 C. L. J 231 = 57 Ind. Cas. 539. The plea of limitation having 

been waived the decree following is a consent decree and hence not appealable. 
A. 1. R. 1920 P. C. 139=18 A. L. J. 625 = 39 M. L. J. 68 = 28 M. L. T. 97=* 12 L. W. 
260 = 24 C. W. N. 1055 = 22 Bom. L R. 1313=47 I. A. 200=56 Ind. Cas. 539. Order 
dismissing a suit under Order 23. rule 3 is not appealable. 20 C. W. N. 752 = 34 Ind. 
Cas. 186. Decree under Order 23, rule 3 is passed after order to record a compromise. 
Consent decree passed without such order can be set aside on appeal inspiie of bar 
under s. 96 (3). 33 Ind. Cas. 769. There is a distinction between a decree passed 
by consent of parties to which s. 96 applies and a compromise of suit under Order 23, 
rule 3. Section 96 does not in all cases bar an appeal which involves a consent 

decree. Where an order recording a compromise is passed under Order 23, rule 3, 

an appeal lies from it under Order 43, rule 1, cl. (m) and s. 96 (3) is not a bar to such 
appeal. 29 S. L. R. 437 = A. I. R. 1936 Sind 59. Resolution by the District Board 
to the effect that appeal from the decision be not preferred is no ground 

for the dismissal of an appeal if filed by the Board itself. A. I. R. 1930 

Oudh 434 = 7 O. W. N. 843=128 Ind. Cas. 732. Where after the decree 
of the appellate Court, the parties entered into a compromise and acted 
on it and the defendant agreed not to prefer a second appeal, but inspite 
of that filed a second appeal : Held the appellant was estopped from and could not 
be allowed to carry on the second appeal. A. 1. R. 1931 Nag. 126. The next friend 
of minor through his pleader signed an agreement to abide by the decision of the 
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Court after the local inspection. The Court acting upon the agreement made a local 
inspection and pronounced judgment. Record did not disclose that he was aware 
that minors have been involved and that he applied his mind to the question whether 
the agreement was for their benefit ; Heldihdii it was not a reference to arbitration. 
It amounts to a compromise between the parties and as no express leave of the Court 
was granted, the minor is not bound by that compromise. It is not a consent decree 
under s. 96 (3) from which no appeal can be preferred. (1931) A L. J. 76. A decree 
passed on the basis of challenged oath is found on evidence and is not a consent 
decree. A. I. R. 1934 Lah. 67. 

97. [New.] Where any party aggrieved by a preliminary decree passed 

after the commencement of this Code does not 
Appeal from final decree appeal from such decree, he shall be precluded 
where no appeal from prel.m.- disputing its correctness in any appeal 

nary ecree. which may be preferred from the final decree. 

Scope. — If appeal against preliminary decree in pariiiion suit is rot filed, right 
to object against the order embodying the report of the Commissioner appointed by 
Court to which party submitted is lost. A. I. R. 1930 P. 557= n Pat. L. J. 456=127 
Ind. Cas. 841. If a party aggrieved by a preliminary decree does not appeal from it, 
he is under this section precluded from disputing its correctness afterwards. A. I. R. 
1933 Oudh 466^ A. 1 . R. 1933 Oudh 410=146 Ind. Cas. 310= 10 O. W. N. 884. 
Points which could have been raised in an appeal against the preliminary decree, 
cannot be raised again in an appeal against final decree when the preliminary decree 
was not appealed against. 406.321=18 Bom. L. R. 38=33 Ind. Cas. 749. In an 
appeal against the final decree, appellate Court can question the correctness of the 
preliminary decree though appellant cannot. A. I. R. 1924 Cal. 80 = 38 C. L. J. iii = 
75 Ind. Cas. 319. Bar of limitation cannot be pleaded as an appeal against final 
decree if not already pleaded before passing of the preliminary decree. 50 Ind. Cas. 
747. Provisions of personal decree in preliminary decree must be appealed against 
within the period of limitation ; otherwise right to object is lost. 6 O. W. N. 969= 123 
Ind. Cas. 2i5;scealso 6 O, W.N 974 ; ii O.W.N.i 196= 1 51 Ind. Cas. 1055. Where the 
Memorandum of Appeal filed purported to be from the final judgment and decree and 
was accompanied by a copy of the final decree and a copy of the preliminary judg- 
ment, held that the appeal in no conceivable view be regarded as an appeal from the 
preliminary decree which was not even referred to in the Memorandum and 
no copy of which accompanied it. 59 C. 781 = 36 C. W. N. 420 = A. I. R 193* 

589= 140 Ind. Cas. 662. 

Where no preliminary decree is drawn up.— There can be no appeal 
under this section from a preliminary finding unless a formal decree is drawn. 1 5 
Bom. L. R. 382=37 B. 480=19 Ind. Cas. 894 ; see 14 Bom. L. R. 560 = 36 B. 53^= 
16 Ind. Cas. 159 ; 16 Bom. L. R. 67 = 38 B. 331 =23 Ind. Cas. 605 ; but see ig C. W. 
N. 755 = 20 C. L. J. 476. Under the Civil Procedure Code it is the duty of the Court 
to draw up a decree. 38 B. 331 — 16 Bom. L. R. 67 = 23 Ind. Cas. 605. 

Bight to appeal against preliminary decree.— Right to appeal against the 
preliminary decree still exists even after the final decree is passed but if no appeal is 
preferred against preliminary decree it cannot be objected to in an appeal t^^nst 
the final decree. A. 1 . R. 1930 Pat. 177= ii Pat. L. T. 61 = 127 Ind. Cas. 449 (F.B.) ; 
32 C. W. N. 858=48 C. L. J. 28=117 Ind. Cas. 557 = A. I. R. 1928 Cal. 720 ; A. I. R. 

1928 Nag. 68—105 Ind. Cas. 567 ; A. I. R. 1929 Nag. 359=120 Ind. Cas. 334 ; 68 

Ind. Cas. 475 • 19 C. W. N. 1 132 = 33 Ind. Cas. 59; sec also A. I. R. i 935 Lah. 
482—157 Ind. Cas. 416. Appeal from a preliminary decree after final decree is 
not competent unless the final decree is also appealed against. A. 1 . R. 1926 Cal. 
157—91 Ind. Cas. 358; A. I. R. 1928 Lah. 73—107 Ind. Cas. 610; 71 Ind. 
Cas. 290 ; 82 P. L R. 1922 — A. I. R. 1921 Lah. 265 = 67 Ind. Cas. 278; 33 C. 

W. N. 4'4 ; 25 C. W. N. 776 ; 67 Ind. Cas. 261 ; 33 Ind. Cas. 146=18 Bom. L. 

R. 76 ; 33 Ind. Cas. 137. An appeal from preliminary decree after the final decree 
is competent. Appeal against final decree is unnecessary for maintaining an appeal 
against preliminary decree though final decree may not wholly be dependant on 
preliminary decree. A. I. R. 1929 Cal. 689=50 C. L. J. 566=34 C. W. N. 66=57 
C. IQ13— 123 Ind. Cas. 305 (F.B.}. Final decree passed during the pendency of 
an appeal against preliminary decree is valid. A. I. R. 1929 A. 287= 1929 A. L. J. 
480=51 A. 640=119 Ind. Cas. 510; 107 Ind. Cas. 581 ; A. I. R. 1928 All. If 
during the pendency of appeal against preliminary decree, final decree is passed, the 
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appeal thereby does not become an appeal against the final decree. A. 1 . R. 1924 
Oudh 299-74 Ind. Cas. 485. If appeal against preliminary decree afier final decree 
is allowed, the final decree falls to the ground. A. 1 . R. 1928 Cal. 167 = 106 Ind. Cas. 
128. Court cannot go behind the preliminary decree while passing the final decree. 
A. I. R'. 1929 All. 252=1929 A. L. J. 425 = 115 Ind. Cas. 462 *, see also iii Ind. Cas. 
7I3 = 26A. L. J. 1370= A. I R. 1929 All. 65. Success in appeal from preliminary 
order renders appeal against final order based on preliminary one, unnecessary, 
though appeal may be necessary if final order refers to what happened after pre- 
liminary decree. A. 1 . R. 1928 Mad, 107 = 39 M. L. T. 563=27 L. W. 267 = 107 Ind. 
Cas. 793. Where no steps are taken to set aside the final decree after the success 
of appeal against preliminary decree, such an appeal is infructuous. A. I. R. 1927 
Cal. 492 = 54 C. 328 = 31 C. W. N. 550=103 Ind. Cas. 538. Where in an appeal 
against preliminary decree no stay order was obtained and the final decree was 
passed appellant must appeal or at least inform the appellate Court of the final 
decree. A. I. K. 1926 Bom. 43 = 27 Bom. L. R. 1492 = 92 Ind. Cas. 545. 

Where appeal was filed against preliminary decree but was dismissed before 
passing of the final decree, it was held that right to second appeal exists even after 
the final decree is passed. A. I. R. 1927 Cal. 559=101 Ind. Cas. 15. Second appeal 
against preliminary decree cannot stand unless final decree also is appealed against 
A. I. R. 1924 Cal. 543=78 Ind. Cas. 290. Where preliminary order entitling certain 
persons to mesne profits was followed by another order determining amount it was 
held that in one appeal against second order, first order could not be attacked when 
appeal against it was time-barred. A. 1 . R. 1930 Lah. 24 = 113 Ind Cas. 270. Final 
decree based on preliminary decree ceases to be effective on the reversal of preli- 
minary decree. 35 M. L. J. 361 = 48 Ind. Cas. 7. Appeal against preliminary decree 
can be heard even after passing of the final decree subsequently. 20 C. W. N. 1174 = 
I Pat. L. J. 406 = 35 Ind. Cas 873. An appeal against preliminary decree after the 
final decree is passed but before it is signed is maintainable. 22 C. W. N, 831 = 46 
Cas. 802 ; see also 52 Ind Cas. 697. Order fixing interest at any suitable rate in 
a preliminary decree, cannot be objected to, if no appeal has been made against it. 
4 P L, J. 306=51 Ind, Cas. 738. Order of remand after settlement of certain issues 
is a preliminary decree and hence appeal lies therefrom. 20 C. W. N, 43 = 32 Ind. 
Cas. 866. Finding that notice was necessary is not preliminary decree and hence is 
not appealable. (1917) 3 U B. R. i = ii Bur. L. T. 95 = 40 Ind. Cas. 677. Finding 
on an issue whether the plaintiff was an agriculturist is not a preliminary decree. 
A I. R. 1922 Bom. 336=70 Ind. Cas. 728. Single appeal from both the preliminary 
and final decree is permissible in a suit for accounts, and the appellant is bound by 
the valuation in the plaint for the purposes of Court-fee. A. I. R. 1921 Mad. 406 = 
14 L W. 389= (1921) M. W, N. 558=70 Ind. Cas. 392. Appeal from order granting 
application from final decree having been objected by the judgment-debtor the 
ground that the decree was satisfied, is chargeable with advalorem Court-fee. A. 
I. R. 1925 Oudh 102 = 27 0 . C. 227=84 Ind Cas. 742. Decision on a preliminiry 
issue as to jurisdiction or limitation is not a preliminary decree. A. 1 . R. 19^1 Bom. 
220=23 Bom. L. R. 92 = 45 B. 627. Execution case subsequently dismissed does 
not debar an appeal from preliminary order in execution, If the appeal succeeds, 
execution will be in accordance with the decree of the appellate Court. A. I. R. 
1928 Cal. 804=115 Ind. Cas. 591. 


98. [S. 675.] (1) Where an appeal is heard by a Bench of two or more 
Decision where appeal heard the appeal shall be decided in accordance 

by two or more Judges. ?uch Judges or of the 

majority (if any; of such Judges. 

(2) Where theie is no such majority which concurs in a judgment varying 
or reversing the decree appealed from, such decree shall be confirmed : 

Provided that where the Bench hearing the appeal is composed of two 
Judges belonging to a Court consisting of more than two Judges, and the 
Judges composing the Bench differ in opinion on a point of law, they may 
state the point of law upon which they differ and the appeal shall then be 
heard upon that point only by one or more of the other Judges, and 
such point shall be decided according to the opinion of the majority 
(if any) of the Judges who have heard the appeal, including those who first 
heard it. 
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*“(3) Nothing in this section shall he deemed to alter or otherwise 
affect any provision of the Letters Patent of any High Court.”. 

Local Amendment in Britieh Burma.— In sub-section (3) for the words “any 
High Court** substitute “the High Court.’*’ — G. B. Order of 1937 

Scope — “This section with certain variations reproduces section 575 of the 
former Code. But there is difference between the two Codes which make a very 
important difference for the purposes of a reference such as that now before me. 
Under the old Code the appeal was referred to one or more of the other Judges. 
Under the present Code it is a point of law that is to he heard by one or more of the 
other Judges. The result is that whereas under the old Code 1 could have disposed 
of this appeal on a reference, under the present Code I cannot. The intention of 
section 98 is that the Judges hearing the appeal should come to a complete deci- 
sion with the reseivation on the point of law on which they differ, and they should 
by their judgments make it clear that if the point of law is decided in one way it 
will have a certain final result, and if it decided in another way it will have another 
and a different final result." Per Jenkins C. /, in 18 C. W. N 33 (36) ; see also 
39 C. 353= 14 C. L. J. 552. If an appeal against a decree heard by two Judges, only 
that pait of decree will be rt versed upon which the Judges were agreed and decree 
will be confirmed as to the rest. A. I R. 1928 Mad. 180=51 M. 291 = 51 M. L. J 
703 = 28 L. \V. 158=109 Ind. Cas. 153. Section 98 governs when Bench differs in 
deciding an appeal. A. I. R. 1926 Cal. 121 = 52 C. ioi8 = 9t Ind. Cas. 897 ; A. I. R . 
1926 Lah. 65 = 7 Lah. 179=27 P. L. R. 50 = 8 Lab. L. J. 13 = 93 Ind. Cas. 344. Where 
two Judges differ appeal is confirmed. A. I. R. 1925 Mad. 1032 = 21 T-. W. 721 = 86 
Ind. Cas. S57 ; A I. R. 1926 Lah. 65 = 7 Lah. 179=27 P. L. R. 50=18 Lah. L. J. 13-* 
93 Ind. Cas. 344 ; 22 C. L. J. 525 = 31 Ind. Cas. 965. Section 98 is confined to 
appeals from Mofussil Courts and does not apply to Letters Patent appeal. A. I. K. 
1923 Bom. 218=76 Ind. Cas. 317. Section 98 (2) proviso restricts third Judge to 
give decision of points of law referred. A. I R. 1922 Oudh 189 = 90 L. J. 219 = 25 
O. C. 213 = 68 Ind. Cas. 209. Third Judge disagreeing with referring Judges can only 
express his opinion. A. I. R. 1922 Cal. 544 = 26 C. W N. 985. If he disagrees he 
should confirm the judgment. Ibid. In case of Division Bench differing in point of 
law reference must be made under s. 98. 109 P. W. R. 1916=154 P. L. R. 1916= 

71 P. R. 1917 = 34 Ind. Cas. 714. Section 98 does not apply in revision. 18 M. L. T. 
591 = 32 Ind. Cas. 330 ; 85 Ind. Cas 1016 = 47 M. L. J. 876. Award given should be 
governed when Judges differ in Land Acquisition appeal. 41 M- 643 = 8 L. W. 261 = 

35 M. L. J. 110 = 49 Ind. Cas. 27. Where an appeal is from subordinate Court, and 
Judges of Bench of High Court hearing the appeal differs in opinion one of the 
Judges being for its dismissal and the other for allowing it, s. 98 comes into operation 
and the appeal will be dismissed. A. L. R. 1932 Lah. 966 ; see also 28 N. L. R. 80 = 
,40 Ind. Cas. 630 = A. I. R. 1932 Nag. 88. 

Section 98 does not control cl. 36 of Letters Patent. A. I. R. 1921. P. C. 6 = 45 
B. 718=19 A. L. J. 409 = 23 Bom. L. R. 623 = 30 C. L. J. 488 = 25 C. W. N. 605 = 40 
M. L. J 519=48 I. A. i8i = (i 92I) M. W. N. 408 = 60 Ind. Cas. 822. Appeals from 
Mofussil Courts are governed by s. 98 and cl. 36 of Letters Patent. 43 B. 433 
= 21 Bom. L. R. 157 (F. B.)=5o Ind. Cas. 715. .Section 98 applies to appeal from 
subordinate Courts and not to Letters Patent appeals. A. I. R. 1925 Pat. 625 = 

4 Pat. 510 = 6 P. L. T. 634 = 87 Ind. Cas. 849. Section 98 supersedes where clause 

36 of Letters Patent inconsistent A. I. R. 1925 Cal. 845 = 41 C. L. J. 456 = 29 C. 
\V. N. 755 = 52 C. 894. Section 98, C. P. Code and cl. 36 Letters Patent, contain 
rules of procedure whereas cl. 15, Letters Patent, gives a right of appeal in certain 
cases. A. I. R. 1927 Mad. 641 = 52 M. 563 = 57 M. L. J. 264=116 Ind. Cas. 343 ; see 
also A. I. R. i929.Mad. 641 = 29 L. W. 823=53 M. 563 = 57 M. L. J. 264^116 Ind. 
Cas. 343. Where there is a difference between the judges as regards points of law, 
a third Judge is competent to decide. 17 C. W. N. ii65 = 35A 487 (P. C.) ; see 
also 23 C. L. J. 592. Where in a suit there are several items for adjudication and 
where Judges composing the Bench d>ff^r in their view as to some of the items, the 
decree appealed from should be varied so far as the Judges composing the Bench 
agree to vary it and should be confirmed as regards the rest. The word “decree** 
in section 98 does not mean the document described by that name, but the formal 
expression of an adjudication as regards all or any of the matters in controversey in a 
suit. H there are several matters in controversy the formal repression of adjudication 
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as regards each of these matters in a ‘Mecree** so that, in that sense, adjudication as 
regards every item in dispute between the parties is a decree. Where the Judges 
composing the Bench do not agree in confirming the adjudication made by the lower 
Court in respect of one item, such decree or adjudication relating to that item 
should be confirmed. At the same time, if they agree in re vers* ng the decree or 
adjudication by the latter as regards another item in dispute, the decree in respect 
of such item shall be varied. The provisions of s. q 8 of C. P. Code should be applied 
with reference to the adjudication of each item. A. L. R. 1934 All.- 5 5. 

Sub-section ^ 3 ). — The amendments state in precise terms the fact implicit in 
s. 4 of the C. P. Code, that the Letters Patent of the High Courts override the provi- 
sions of s. g8. Statement 0 ) Objects and Reasons of Act 18 of 1928. With the addition 
of sub-section 8, s. 98, C. P. Code made by the Repealing and Amending Act 18 of 
1928, that section has no application to cases heard by Division Bench of a Chartered 
High Court, whether such appeals from decrees of subordinate Courts or from decrees 
passed by a Judge of the High Court on the original side. All cases of difference 
of opinion among the Judges composing the Division Bench are governed by cl. 26, 
Letters Patent, and the Division Bench shoull state expressly the points of differ- 
ence. A. I. R. 1934 Lah 371 =15 Lah. 425=149 fnd. Cas. 575 = 35 .^- L- R- (F. B.). 
Sub-section (3) excludes chartered High Courts from the operation of s. 98. ii 1 *. 
772. Section 98 cannot control or override the provisions of cIs. 10 and 27 of the 
Letters Patem. 135 Ind. Cas. 58=1931 A. L. J. ii57 = A. I. R. 1932 All. 195 ; (193O 
A. L. J. 1157. 

The words of sub-section (3) of s. 98 cannot be construed to mean that s. 98 (i) 
and (2) is superseded by reason of certain provisions of the Letters Patent. Cl. 27, 
Laiters Patent, Allahabad and s. 98 of the Code are not incongruous. Cl. 27 of the 
Letters Patent and s. 98 do not overlap and are applicable to different sets of cir- 
cumstances. Where there is an appeal under the Letters Patent and two Judges 
hearing the appeal differ in their opinion, the procedure is governed by cl. 27, Letters 
Patent, but where the appeal is under the C. P. Code the procedure is governed by s. 
98 Under cl. 27 of the Letters Patent the reference is imperative and obligatory and 
not discretionary as in s. 98, and under cl. 27 the subject of the reference is wider in 
scope as it may relate to both questions of fact and of law and is not restricted to 
points ol law only as in s. 98. Ibid, Section 98 would apply only when there is no 
similar provision in the Letters Patent •, but if there is specific provision, s. 98 would 
not apply to a chartered High Court. A. I. R. 1933 All. 861 (F. B.)=i933 A. L. J. 
1127 = 146 Ind. Cas. 84 ; but see A. I. R. 1933 Lah. 648 = 34 P. L. R. 584=142 Ind. 
Cas. 427. 

99 . [S. 578.J No decree shall be reversed or substantially varied, nor 

No decree to be reversed or be remanded, in appeal on 

modified for error or itregula- account of any misjoinder of parlies or causes 
rity not affecting merits or action or any error, defect or irregularity in 
jurisdiction. any proceedings in the suit, not affecting the 

merits of the case or the jurisdiction of the 
Court. 

Scope. — Provision of s 99 and s. 105 do not conflict. A. I. R. 1927 Rang. 150= 

5 Rang. 80= 102 Ind. Cas. 379. Section 99 applies when the appeallate Court ad- 
mits additional evidence ro. affecting merits. A. I. R. 1921 Sind 155=16 S. L. R. 
17 = 66 Ind. Cas. 835. A Judgment which offends Order 20, rules i and 2 cannot be 
reversed except upon proof either ihat the jurisdiction was affected on the merits 
of ihe case. 52 C. L. J. 566 = A. I. R. 1931 Cal. 164 ; see also 32 Bom. L. R. 300 = 
A. I. R. 1930 Bom. 225. The question of jurisdiction is not one contemplated by 
s. 9Q. A. I. R. 1935 Pesh. 151 = 158 Ind. Cas. 971. 

Misjoinder of parties. — Necessary parties must be added ; if not the suit 
should be dismissed. Proper party may be added. Objection as to non-joinder 
must however be taken at the earliest stage. A. I. R. 1922 Mad. 317=15 L. W. 283 = 
(1922) M. W. N. 106=42 M. L. J. 133 = 31 M. L. T. 266 = 70 Ind. Cas. 645. Non- 
joinder of party is not fatal when the order in appeal is in his favour. A. I. R. 1922 
Mad. 439*70 Cas. 572 = (1922) M. W. N. 717* is doubtful whether misjoinder 
includes non-joinder. A. I. R. 1923 Mad. 337=17 L. W. 241 = 44 M. L. J. 249 = 72 
Ind. Cas. 63. Joinder of unnecessary party is a mere irregularity. 52 Ind. Cas. 105 ; 
54 Ind. Cas. 850. If no prejudice is caused, objection to misjoinder of parties and 
causes of action cannot be entertained in appeal. 43 Ind. Cas. 960 ; 108 Ind. Cas. 
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545^(1928) M. W. N. 82. Misjoinder of parties affecting merits or jurisdiction 
adords no ground for second appeal. 18 P. L. R. 1916=* 37 Ind. Cas. 197. Non- 
joinder is a mistake and is covered by s. 99. A. f. R. 1926 Cal. 592^92 Ind. Cas. 
899. When the merits of the case have been satisfactorily disposed of inspite 
of the compr.cation of the proceedings, no effect can be given to the objection of 
misjoinder. 41 C. W. N. 418 (P. C,) ; A. I R 1937 C. 42 ; Thctnas v. Moore^ 
(ig« 8 ) 1 K. B. 555 

Misjoinder of causes of action. — In partition suit objection as to misjoinder 
of causes of action must be taken in lower Court. 33 C. L. J. 317 = 63 Ind. Cas. 161. 
Multifariousness if not affecting merits is no ground for interference. A I. R. 1929 
All. I48 = (i929) a. L. J. 204=114 Cas. 881. Non-joinder or misjoinder if 
affecting jurisdiction cannot be protected by s. 99. A. 1. R. 1930 Mad. 714=58 M. 
L- J- 613=31 L. W. 757=130 Ind. Cas. 453. This section does not apply where 
there is misjoinder both of parties and cause of action. A. I. R. 1926 Lab. 645 = 89 
Ind. Cas. 333. Section 99 does not cover case where non-joinder affects merits. 
A. L R. 1926 Cal. 419 = 89 Ind. Cas. 121. 

Error, defect or irregularity in any proceeding.— The irregularity of not 
delivering the judgment in person owing to illnes of the judge cannot be cured by 
s. 99. A. I. R. 193* Cal. 164 = 52 C. L. J. 566=130 Ind. Cas. 573. Where parties’ 
remedy is lost by Court's action this section applies. A. 1. R. 1924 Oudh 337 = 27 
O. C. 35 = 83 Ind. Cas. 850. Section 99 applies where there was no fraud but only a 
formal defect in presenting the case to Court. A. I. R. 1924 Pat. 1 14=74 Ind. Cat. 
1033 • see also A. I. R. 1937 Pat. 147. Omission to sign or to verify plaint is no 
ground for interference in appeal. A. I. R. 1930 Lab. 735=128 Ind. Cas. 303 ; see 
also A. I. R. 1928 Pat 51 = 8 P. L. T. 820=104 Ind. Cas. 747. But plaint signed 
and verified by next friend of a plaintiff who was majrr before institution of the suit 
is not valid as it is a material irregularity. A. I. R. 1924 All. $4 = 45 A. 701 = 21 A. 
L. J. 626=77 Ind. Cas. 30. Absence of general powei of attorney in a suit is a 
mere irregularity and can be no ground to disturb the decree appealed from. A. I. 
R. 1923 Bom. 44=24 Bom. L. R. 1302 = 47. B. 227 = 76 Ind. Cas. 34 ; see also A. I. 
R. 1923 Rang 206=74 Ind. Cas. i co. Court’s mistake in procedure must not make 
the party suffer. A. I. R. 193* Oudh 22=126 Ind. Cas. 385. Questions 
about constitution of a right to maintain suit do not arise in proceedings 
in suit and so it is doubtful if s. 99 applies. A. I. R. 1929 Cal. 445 = 
49 C. L. J. 357=125 Ind. Cas. 299. After appellate decree is passed, an application 
simply for revival of the execution proceedings by the party executing the decree, 
though bad in form is merely an error of procedure which is curable under s. 99 of 
the Code. A. I. R. 1930 Bom 225 = 32 Bom. L. R. 300=127 Ind Cas. 199. Defect of 
signature on pleading is curable by s. 99. i P. L. T. 647 = 59 Ind- Cas. 282. Order 
under wrong section but in substance right was noi set aside. 41 Ind. Cas. 89. 
Where plaint states all facts freely, the defendant cannot object to the frame of the 
plaint in appeal. 12 N. L. R. 90=34 In«^. Cas. 704. Amendment may be allowed 
when suit is wrongly brought in firm’s name. A. I. R. 1935 Rang. 240. Where a 
plaintiff has been allowed to withdraw a suit under Order 23, rule i, with liberty to 
bring a fresh suit on condition that he pays the defendant’s costs but the Order fixes 
no date for payment of costs to the defendant, iji is an irregularity not affecting the 
merits and not resulting in prejudice or injustice and as such curable under s. 99, C. 
1*. Code or in principles underlying it. A. I. R. 1935 Nag. 56. Omission to appoint 
guardian of a minor is fatal to the suit. A. 1. R. 1921 Cal. 534 = 25 C. W. N. 525 = 62 
Ind. Cas. 464. But mere absence of a formal order of appointing guardian ad litem is 
a mere irregularly when the Court by its action is supposed to have sanctioned the 
appointment. If there be no fraud or collusion even failure to give notice to the 
minor concerned is not fatal. A. 1. R. 1923 Oudh 206=26 O. C. 1 13 = 74 Ind. Cas. 
409 ; see also A. I. R. 1935 Oudh 287=1935 O. W. N. 333. When minor appears 
through different guardians and no objection was taken the defect is curable under 
this section. 61 Ind. Cas 605. 

There can be sale without attachment and no objection to attachment can be 
taken after confirmation of sale. (1917) M. W. N. 89=37 Ind. Cas. 964. Omission 
to prove loss of document before giving secondary evidence is not fatal. 59 Ind. 
Cas. 461 ; see also A. I. R. 1929 Cal. 459=49 C. L. J. 546=122 Ind. Cas. 552. Couit 
having wrong view as to onus not affecting merits is not fatal. Appellate Court 
will not interfere. A. I. R. 1923 Nag. 62=69 Ind. Cas 541. But Court's refusal to 
suirmon witnesses or examine them affects the merits of the |,case. A. I. R. 1923 
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Nag. 58. Judgment though based on inadmissible evidence is curable by s. 99 if it 
is based on positive evidence for plaintiff and absence of evidence for the defendant. 
The case need not be remanded. A. I. R. 1924 Cal 370 = 7* Ind. Cas, 300. Even 
where after the Court’s finding that the defendant is major the suit is not amended, 
and the major defends ihe suit with a pleader the irregularity is cured by the conduct 
of the parlies. A. I. R. 1923 All. 257 = 7* Ind. Cas 447- Refusing inspection on 
grounds of delay and absence of possibility of benefiting party does not vitiate the 
trial. A. I. R. 1925 Bom. 105 — 26 Bom. L. R. 907 = 84 Ind. Cas. 363. Omission to 
give notice to natural guardian before appointing a guardian by which a minor is 
not prejudiced is a mere irregularity and is cured by this section. A. I. R. 1925 
All, 548=88 Ind. Cas. 294. 

Error of Court-fee is cured by s. 99. A, I. R. 1925 Rang 65 = 2 Rang. 462=84 
Ind. Cas. 97 f. Omission to apply to Court for substitution of name of legal repre- 
sentative of judgment-debtor and where he acquiesces the irregularity is covered by 
this section. 12 O L. J. 146=2 O. W. N. 73 = 28 O. C 330 = 87 Ind. Cas. 21 ; see 
also A. I. R. 1926 Lah. 34 = 24 P. L. R. 740=90 lad. Cas. 1050. Defect of omission 
to hear argument is cured by s. 99- *3 O. L J. 473 = 93 hid. Cas. 291. Failure to 
amend plaint is no ground for interference, where merits are not affected. A. I. R. 

1928 Bom. .425 = 30 Bom. L.R. 1099=113 Ind. Cas. 38. Omission to frame issue when 
suit decided as if issue framed is covered by s. 99- A I. R. 1926 Bom. 384=28 Bom. 
L. R. 743 = 96 Ind. Cas. 827. Tenants possessing several holding were made defen- 
dants in a single suit. The landlord, inspite of the irregular procedure, cannot 
object to the use of evidence given in the case of some tenants as evidence in 
favour of all. 43 M. 567 = 47 A 76=38 M. L. J. 476=18 A. L. J. 707 = 22 Bom. L. 
R. 578 = 25 C. W. N. 485 (P. C.)= 56 Ind. Cas. 117. After appellate decree is passed 
an application simply for revival of the execution proceedings by the party executing 
the decree, though bad in form, is merely an error of procedure which is curable 
under s. 99 of the Code. A. I. R. 1930 Bom. 225 = 32 Bom. L. R. 300=127 Ind. Cas. 
199. Where the objection raised is technical and error did not affect the merits of 
the case or the jurisdiction of the Court the case would be covered by s. 99. A. 1. R. 

1929 Cal. 445 = 49 C. L. J. 357= 125 Ind. Cas. 299. Want of jurisdiction is not cured 
by s. 99. A. I R. 1926 All. 650=95 Ind. Cas. 406. Decision in appeal on technical 
ground ignoring s. 99 can be interfered in revision. 93 lud. Cas. 938= A. I. R. 1926 
Lah. 402. Appellate Court can interfere where non-joidder affects the jurisdiction of 
the trial Court. 31 L. W. 757= *30 Ind, Cas. 453= A. I. R. 1930* Mad. 757=58 M. 
L. J. 613. Omission to sign and verify the plaint is a mere irregularity. A. I. R. 

1930 Lah. 735 = 128 Ind. Cas. 303 ; see also 40 A. 147 ; 22 A. 55 ; 20 A. 442 ; A. I. R. 
19:5 All. 79 ; A. I. R. 1929 Pat. 51 , 56 B. 448 = 34 Bom. L. R. i2i6 = A I. R. 1932 B. 
1153. No man should suffer by an error of procedure committed by the Court. 126 
TnJ. Cas. 385 = 3 Luck 116=7 O.W.N. 655*A. I. R. 1931 Oudh 22. Where there has 
been no service of summons at all or where there has not been a service of summons 
in accordance with law, such error or irregularity as regards service affects the juris- 
diction of the Court in regard to the defendant and s. 99 has no application to such a 
case. 59 C. 496=138 Ind, Cas. 637= A. I. R. 1932 Cal. 541 ; see also A. L. R. 1933 
Lah. 1213. Appellate Court can interfere with a decree on account of non-joinder of 
necessary party. A L. R. 1933 Mad. 805 = A. I. R. 1933 Mad. 664=146 Ind. Cas. 
72 = {i933) M. W. N. 1209=38 L. W. 247 = 65 M. L. J 291. Where the Commissioner 
on appeal in order to satisfy himself whether a ceitain claimant was admitted to 
tenancy or not obtained evidence of certain records but failed to record his reason 
for doing so as required by 41. rule 27, the failure is mere irregularity which does 
not affect ihe merits of the case. 14 L. R. 366 (Rev.). 

APPBAl S FROM APPELLATE DECREES. 

100. fS. 584.] (1) Save where otherwise expressly provided in the body 

of this Code or by any other law for the time 
Second appeal. being in force, an appeal shall lie to the High 

Court from every decree passed in appeal by any Court subordinate to a 
High Court, on any of the following grounds, namely 

(fl) the decision being conliary to law or to some usage having the 

force of law ; . . , . ^ , 

(b) the decision having failt d to determine some material issue of law 

or usage having the force of law ; 

C. P. Code— 27 
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(£:) a substantial error or defect in the procedure provided by this Code 
or by any other law for the time being in force, wich may possibly have pro- 
duced error or defect in the decision of the case upon the merits. 

(2) An appeal may lie under this section from an appellate decree passed 
ex parte, 

Scope of the section. — A second appeal lies to the High Court. In the first 
appeal the appellate Court can interfere with the erroneous finding of fact by the 
lower Court. Second appeal cannot change finding of fact. A. I. H. 102Q All. 

(1930) A. L. J. 34o=s 1]8 Ind. Cas. 715. Lower Court should carefully consider 
the entire material on record for giving finding of fact. A. 1. R. 1930 Lah. I2«=I23 
Ind. Cas. S73- Finding of fact must be supported by evidence and not based on sur- 
mise. A. I. R. 1921 Pat. 50=2 P. L. T. 225 = 60 Ind. Cas. 308. When second appeal 
decided only on question of fact, that decision should be set aside. A. I. R. 1921 Lah. 
341=4 Lah. L. J. 464 ; see also 43 A. B. 5i5=i9A. L. J. 499*63 Ind. Cas. 221. 
A second appeal is or.l}^ competent on the grounds mentioned in this section. x6 C. 
753=16 I. A. 125. A fresh legal point can be raised. A. 1. R. 1925 All. 7^3 = 47 A. 
932 = 23 A. L. J. 856=88 Ind. Cas. 1013. A plea of res judicata not raised in Memo- 
randum of Appeal was allowed in second appeal. A. I. R. 1923 Lah. 560=5 Lah. L. J. 
>63=74 Ind. Cas. 577. New facts indicating /rma facie ground of claim can be made 
a ground of appeal. A. 1. R. 192^ All. 176=45 A. 59. This section appears to supply 
a reasonable interpretation of the expression ‘‘illegality” and “with material irregu- 
larity” occuring in s. 115. Clauses (a) and (b) embody what s. 1 1 5 refers to in ihe 
illegality •, that is to say, to cases where the Court below has in the exercise of its 
jurisdiction, come to a decision which is contrary to some specified law or usage 
having the force of law or failed to determine some material issue of law or usage. 
The clause (c) indicates the meaning of ‘‘material irregularity” which means some 
material irregularity in procedure which may possibly have produced error or defect 
in the decision on the merits;* 8 A.^iii (F. B.)==A. W. N. 1886, 28. The question 
as to the competency of an inferrior Court can be allowed to be raised before the 
High Court, even though it has not taken before the inferior Court. 25 C. 146=2 C. 
W. N. 137. Finding of fact based on that of law can be disturbed on stcond appeal. 
A. I. R. 1930 All. 510= (1930) A. L J. 1119=127 Ind. Cas. 591. Couit w,ll decide 
in second appeal only admissibility of the documentary evide.'ice and not their 
evidentiary value. A. I. R. 1926 Cal. 727 = 92 Ind. Cas. 104. Court in second appeal 
cannot reverse finding of lower appellate Court on authority not quoted btfore it. 
A. I. R. 1930 Lab. 737=126 Ind. Cas. 433. Where the decision is arbitrary the 
appellate Court can come to independent decision. A. I. R. 1922 Lah. 127 = 65 Ind. 
Cas. 464. But the fact that upon the evidence, the High Court would have come 
to a different conclusion is no ground for second appeal. A. 1. R. 1926 Nag. 192 = 
90 Ind. Cas. 209 ; see also 31 C. W. N. 32 = A. I. R. 1927 Cal. 1 = 99 Ind. Cas. 189 ; 
loi Ind. Cas. 695 = A. I. R. 1927 All. 524 ; 57 Ind. Cas. 561 = A. I. R. 1921 Pat. 61 = 

5 Pat. L. J. 410= I P. L. T. 702, 

Appeal to the High Court under s. 142 (3) Calcutta Municipal Act, is not a second 
appeal under s. 100, C. P. Code and hence is not restricted to only question of law. 
A. I. R. 1925 Cal. 450=47 C. L. J. 31 5 = 32 C. W. N. 378= 109 Ind. Cas. 618 ; see also 
A. I. R. 1927 Cal. 802 = 46 C. L. J. 760=31 C. W. N. 1040=55 C. 228=103 Ind. Cas. 
533. Trial Court’s finding cannot be set aside without considering all important 
material. A. 1. R. 1925 Cal. 993 = 85 Ind. Cas. 540. Finding of trial Court 
accepted on grounds of appeal cannot be examined in appeal though counsel 
was careless in drafting the grounds. 21 P. W. R. 1921 = 59 Ind. Cas. 689. 
In an appeal against an order of remand the appellant's only grounds to attack the 
judgment are those which would be available to him in second appeal. A. I. R. 1926 
Mad. 475 = 9> Ind. Cas. 462. In setting aside lower Court's judgment of 
appeal must state grounds of disbelief in evidence and for not agreeing with 
finding. A. I. R. 1925 Cal 408 = 79 Ind. Cas, 412. A decision of the lower appellate 
Court which was right according to the need of the law then prevailing is liable to 
be set aside in second appeal if the subsequent ruling of the Privy Council takes a 
contrary view. A. I. R. 1926 Nag. 49=60 Ind. Cas. 210 ; see also A. I. R. 1926 All. 
725 = 66 Ind. Cas. 775. Whether parties to a suit agreed or not is a pure question of 
fact. A. I. R. 1929 Born. 68= 30 Bom. L. R. 1610= 114 Ind. Cas. 372. What a foreign 
law on a particular subject is a question of fact. A.I. R. 1926 Mad. 218=22 L. W. 679 
=92 Ind. Cas. 112. Where an injunction is granted oa a finding of fact it cannot be 
reversed in second appeal. A. 1. R. 1926 Cal. 536=91 Ind. Cas. 480. Question 
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whether particular trees could or could not be removed with their roots is one of fact. 
A. I. R. 1929 All. 330--= m Ind. Gas. 405. Whether particular property still has 
character of grove is finding of fact. A. I. R. 1924 Oudh 306=27 O. C. 76=11 O. 
L. J. 565 = 79 Ind. Gas 663. Urging of an alternative argument is allowable in second 
appeal under certain circumstances. A. 1. R. 1932 All. 289. No second appeal lies 
against a decision under s. 53 of the Provincial Insolvency Act. A. L. R. 1934 
Lah. 78. 

Second appeal when decision is contrary to law. — "It is true as laid down 
by iheir Lordships of the Privy Gouncil in the Secretary of State v Rameshwaram, 
1934 P. G. 112=143 Ind. Gas 778 = 61 I. A. 163=57 M. 652=11 O. W. N. 775. That 
under s. 100. Givil Procedure Gode, the High Gourt has no jurisdiction to reverse the 
findings of fact arrived at by the lower appellate Gourt unless they are vitiated by 
some error of law.*' A. I. R. 1935 Oudh 394= 1935 O. W. N. 674= 155 Ind. Gas. 1087. 
The term “law” means general law and is not confined to statute law. 20 G. 93 (99) = 
19 1 A. 228. Right construction of document is a question of law and can be raised 
for the first time in second appeal A I. R. 1931 Nag. 25= 130 Ind. Gas. 103 ; 22 A. 
609=22 /. A. 51. Whether Court’s reducing period of redemption was justified is a 
quesiion of law and ground for second appeal. A.I R. 1930 Lah. 1060=130 Ind. Gas. 57, 
Deducing agency from facts in question is a quesiion of law for second appeal. A. 

I. R. 1930 Cal 815=53 C. L. J. 235 = 129 Ind. Gas. 769=35 C. W. N. 133 = 58 C. 585. 
What is proper legal effect of proved fact is essentially a question of Uw. A.I.R. 1931 
Oudh IQ=7 O. W. N. ic9i = 12Q Ind. Gas. 335. Finding that mere adjustment of his 
personal debt by means of the firm's debt, by a partner, is of itself prejudicial to the 
firm is open 10 interference in second appeal. A. I. R. 1931 Lah. 136. A finding that 
there has or has not been a disruption of joint Hindu family is not a finding of fact, 
and can be questioned in second appeal. It is an inference of the legal effect of the 
facts found. I. R. 6 Nag. 31. Finding of soundness of mind based on expert and 
other evidence, is open to challenge in second appeal. 34 P. L. R. 297 = A. I. R. 1933 
Lab. 458= 144 Ind. Gas. 741. Where a certain land is accretion or formation in situ 

question of fact. But where inference is to be drawn from documents is a mixed 
one of fact and law. A.I.R. 1930 Cal. 764= 53 C. L. J. 229= 129 Ind. Gas. 416. 
Question whether certain local conditions constitute a place, a town or village is one 
of law. A. 1. R. 1921 Lah. 121=62 Ind. Gas. 808. Finding following not from custom 
but from application of judicial authorities is one of law and can be questioned in 
second appeal. A. I. R. 1929 Lah. 426=11 L. L. }. 110=10 Lah. 868 = 31 P. L. R 
93= 1 17 Ind. Gas. 380. Judicial exercise of discretion in admitting appeal beyond 
time, cannot be interfered with in second appeal. 123 Ind. Gas. 83. Reducing period 
for redemption by lower Gourt can be questioned in second appeal. A. 1. R. 1930 Lah. 
1060= 120 Ind. Gas. 274. Plea of estoppel where facts are all admitted and the 
question is what consequence would flow from is pure question of law and can be 
rai.ied in appeal, though not taken in trial Court 110 Ind. Gas. 190. Where adverse 
possession has been established is a quesiion of law. A. I. R. 1926 Lah. 482-«27 P.L. 
R. 89=98 Ind. Cis. 161. The conclusion that a certain process was not scientific in- 
volves a question of law. A. I. R. 1926 Nag. 435 = 95 ^tid. Gas. 614. An allegation of 
absence of evidence to support a specific finding of fact affords a ground of law. 40 
Ind. Gas. 139=4 O. L. J. 140. Where presumption arising from habits of people is not 
considered in coming to decision, error of law is committed rendering second appeal 
competent. 2 Lab. 206=113 P. L. R. 1920=56 ind. Gas. 728. But exercise of dis- 
cretion in allowing extension of time under s. 5, Limitation Act is a mere quesiion of 
fact 130 Ind. Gas. 84o = A. I. R. IQ31 AlI.28=(i93o) A. L. J. 1256. It is a question of 
law if transfer of occupancy rights under the Punjab Pre-emtion Act is saleable or 
not. A. I. R. 1930 Lah, 141 = 31 P. L. R. 338=120 Ind. Gas. 683. Whether son was 
eff ectively represented in a former suit is a quesiion of law and not one of fact. A. I. 
R- 1927 Mad. 406 = 38 M. L. T. io7 = 99 Ind. Gas. 539. If a tenant is eniiitled to 
occupy land appurtenant to his house Is not a pure question of law. A. 1. R. 1927 
Oudh 37=3 CX W. N. 937 = 98 Ind. Gas. 1044. Quesiion of burden of proof is one 
of law and can be attad^ed in second appeal. 2 Lah. 249=64 Ind. Gas. 901. Legal 
inferences from facts may be examined in second appeal. A. I. R. 1929 Lah. 392 = 

3 Lah. 257=68 Ind. Gas. 551 ; see also 46 G. 189=23 G- W. N. 345=45 I. A. 183 (P. 
C.)=5i Ind. Gas. 760 ; 23 M. L.T. 85 = 7 L. W. 210 = 1918 M. W. N. 231 = 35 M. L. 

J. 308=44 Ind. Gas. 523 ; 19 G. W. N. I330“32 Ind. Gas. 117 ; 18 M. L. T. 521 = 
(1916) I M. W. N. 123 = 31 Ind. Gas. 487 ; 65 Ind. Gas. 398=A. I. R. 1922 Oudh 
98=8 O. L. J. 609. A finding as to legitimacy is a question of fact. A. I. R. 1927 
All. 410=100 Ind. Gas. 650. Whether payment of interest can be said to be made 
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“as such*' is a question of fact. A. I. R. 1926 All. 329=93 Ind. Cas. 295. Finding if 
agreement is meant to quiet existing disputes or is binding for future is question of 
law, A. I. R. 1929 All. 5i9®=(i929) A. L. J. 1083=116 Ind. Cas. 302. Where credi- 
tor instead of being actually paid took renewed pronote at enhanced rate of interest, 
the question whether new debt is substituted in place of old is a question of fact. 
A. 1. R. 1927 Cal. 538=45 C. L. J. 233 = 31 C. W. N. 703 = 102 Ind. Cas. 871. 

New question of law may be raised for first time in second appeal. A I. R. 
1930 Cal. 616 = 52 C. L J. 68 ; no Ind. Cas. 190 ; A. I. R. 1925 All. 361 =23 A. L. J. 
138=86 Ind. Cas. 589; 59 Ind. Cas. 116=43 A. 193=18 A L J. 1033 (F. B.) ; 47 
Ind. Cas. 685. Question of law necessitating taking of evidence cannot be raised 
in second appeal for the first time. Where it is never su^^gested in lower Court 
that a deed of gift was invalid for non-acceptance, the invalidity of the gift cannot be 
urged on that ground in second appeal. A. I. R. 1922 Bom. 148. The principle that 
a point of law can always be taken in second appeal is limited to cases where the 
point of law Hoes not require a finding of fact to support it. A. I. R. 1928 Pat. 
109=8 P. L.T. 850=105 ind. Cas. 33. Meaning of a word is a question of law. 
A. I. R. 1922 Bom. 416=24 Bom. L. R. 416=47 B. 18 = 67 Ind. Cas. 852 ; but see 
46 Ind. Cas. 794. It is not always an easy matter to separate a finding of fact from 
a question of law. A question of what constitutes exclusion from a joint estate 
may well in many cases be a question of law 21 C. W. N. 1142 = (1917) M. W. N. 
642 (P. C.) = 42 Ind. Cas. 258. Question of waiver is a mixed question of fact and 
law. 5 L. W. 514 = 38 Ind. Cas. 302. Question whether a subsequent suit can rectify 
a previous decree is a substantial question of law. A. I. R. 1923 Cal. 387 = 71 Ind. 
Cas. 371. Questior, if stipulation within s. 74 of Contract Act is by way of penalty, is 
one of law. A. I. R. 1925 MaJ. 84 = 47 M. L. J. 6o5 = (i924) M. W. N. 861 = 82 Ind. 
Cas. 751. The question whether Hindu law or Succession Act governs a certain 
person is a question of pure law. 138 Ind. Cas. 335 = A. I R 1932 Lah. 328. The 
question whether the admitted facts and circumstances constitute sufficient and 
reasonable cause under s. 5 of the Limitation Act is one of law and not of fact. 135 
Ind. Cas. 221 = 32 P. L. R. 907 = A. I. R. 1932 Lah. 183. 

Usage having the force of law.— The expression “usage having the force of 
law*’ means “a local or family usage as distinguished from the general law.** 20 C. 
93=19 I. A. 228 ; 34 C. 941 = II C. W. N. 959. The expression "usage having the 
force of law** should ordinarily be confined to the usages of the country or of the 
community, the law merchant and usages referred to in s. 1 1 of Act (VIII of 1865). 40 
M. 1108 = 5 L. W. 346=32 M. L. J. 237-=4o Ind, Cas. 516. Questions as to the 
existence of an ancient custom are questions of mixed law and fact. Whether things 
done pursuant to a custom satisfy the requirements of the law is a question of law. 
40 M. 709=21 C. W. N. 729=19 Bom. L. R. 565 = 44 I. A. 147 = 39 Ind. Cas. 722 
(P. C.) ; 41 M. 374 (F. B.) ; 18 N. L. J. 172 ; A. I. R. 1935 All. 720=158 Ind. Cas. 
109 ; A. I. R. 1936 Nag. 95=164 Ind. Cas. 825; A. I. R. 1936 Oudh. 235=1936 
O. W. N. 260; A I, R. 1934 AH. 890=150 Ind. Cas. 758=1934 A. L 
J. 879. Under this section the usage must be in derogation of the law, 
and have the force of law. 1917 M. W. N. 98 = 37 Ind. Cas. 879. It is the duty of 
the Court to examine the evidence bearing upon the custom. 29 M. 24 ; 7 M. 3 ; 
30 A. 311 ; 28 A. 698 ; A. I R. 1937 All. 471 ; 18 C. L.J. 559=18 C. W. N. 55. 
Whether on evidence a custom is established is a question of fact but whether evi- 
dence is legally sufficient to establish the alleged custom is a question of law. 
A, I. R. 1927 All. 201 = 99 Ind. Cas. 292 i see also A. 1. R. 1926 Oudh 460= 3 
O. W. N. Sup. 10 = 94 Ind. Cas 987 ; A. 1. R, 1926 All. 215=93 Ind. Cas. 363 ; 
A. 1. R. 1926 Lah. 251=92 Ind. Cas. 769 ; 91 Ind. Cas. 942 = A. 1. R. 1926 Oudh 143. 
A finding as to particular custom should not be disturbed unless it is based on 
insufficient evidence or the necessary requisites are not established. A. I. R. 1926 
Bom. 153=50 B. 133=28 Bom. L. R. 49=93 Ind. Cas. 135. Wherher facts prove 
essentials of custom is a question and can be discussed in second appeal. Decision 
that custom is not established by evidence on record is a decision on question of fact. 
25 C. L. J. 613=21 C. W. N. 972 = 45 C. 285 = 41 C. L. J. 959. 

Finding of custom cannot be challenged in second appeal for insufficiency of 
evidence. 35 Ind. Cas. 630. The finding of the lower Courts that certain documents 
are sufficient proof of the custom binds the second appellate Court. 2 O. L. ]. 607 = 
32 lad. Cas. 748. The words *'usage having the force of law” do not give the Court 
any large powers of interference with findings as to cusom in so far as they are 
findings of fact. If inspite of uncontradicted instances ranging over a long period 
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and recognized judicially in several cases, the lower appellate Court finds against 
the existence of a custom on the ground that in its opinion the instances are not 
sufficient in number, the High Court has power to hold on the facts found that 
the custom is legally established. 41 M. 371 — 34 M. L. J I04ai(i9i8) M. W. N. 
350=7 L. W. 243 (F. B.) = 44 Ind. Cas. 699- Finding of existence of custom is a 
mixed question of law and fact and can be challenged in second appeal. 38 M.L J. 275 
= 27 M. L. T. 111 = 55 Ind. Cas. 380 ; 55 Ind. Cas. 770=12 L. W. 371 ; A. I. R. 1921 
Mad. 694 = 4* M. L. J. 437*14 L. W. 7o2=(i92i) M. W. N. 754 = 69 Ind. Cas. 570 ; 
A. 1. R. 1929 Mad. 751 = 19 Ind. Cas. 476. Question whether custom exists to 
remit rent of land allowed to lie fallow is one of fact. A. 1. R. 1930 P. C. 2*4 = (i93o) 

M. W. N. 835=53 M. 597=59 M. L. J. 289=52 C. L. J. 265 = 32 L. W. 558 (P. C.) 
= 126 Ind. Cas. 84 (P. C.). Where customary right of way in agricultural tract is 
set up, whether the custom is reasonable or not is a question of fact. A. I. R. 

1927 Mad. 653=52 M. L. J. 674 = 38 M. L. J. 395 = 103 Ind. Cas. 33r. 

If the lower appellate Court has passed judgment based on illegal or in sufficient 
evidence to establish customs, there can be second appeal. 116 Ind. Cas. 799 (All) ; 
see also 102 Ind. Cas. 596= A- I. R, 1927 All. 605 ; A. I. R. 1927 All 471 = 100 Ind. 
Cas. 605; A. I. R. 1926 All. 153 = 89 Ind. Cas. 89; A. I. R. 1926 All. 43 = 48 A. 
77 = 23 A. L. J. 932 = 88 Ind. Cas. 752 ; A. L R. 1924 All. 477 = 79 Ind. Cas. 134 ; 
75 Ind. Cas 657 = A I. R. 1923 All. 341 ; A. I. R. 1922 All. 88 = 20 A. L. J. 57 = 64 
Ind. Cas. 956 ; A. I. K. 1922 All. 241=66 Ind. Cas. 613. Existence of custom not 
challenged in lower Court cannot be challenged in second appeal. A. I. K. 1923 
Pat. 509=67 Ind. Cas. 464. 

Finding as to the existence of tribal or family custom is one of fact and cannot be 
disturbed in second appeal. A. I. R. 1930 Oudh 330 = 7 O. W. N. 333* ^23 Ind. Cas. 
15. The weight and Vc-ilue of evidence cannot be discussed in second appeal. A. I. R. 

1928 Oudh 301 = 5 O. W. N. 432 = 112 Ind. Cas. 42. But all questions of interpreta- 
tion involve an element of law. A. I. R. 1928 Oudh 269=5 O. W. N. 275 = 112 Ind. 
Cas. 68. In second appeal an enquiry can be started whether all the attributes of a 
Ic'^al custom had been established or not by evidence accepted by the lower Court. 
There is no difference between cases where custom is accepted and those in which the 
existence of the custom is not accepted. A. I. R. 1929 Oudh 53 = 2 O. W. N. 838 = 
90 Ind. Cas. 525. Finding that a custom has not been established by reliable 
evidence is a finding of fact. A. I. R. 1928 Oudh 121 = 4 O. W. N. 1229= 107 Ind. Cts. 
560 ; see also 91 Ind. Cas. 942 = A, I. R. 1926 Oudh 143=13 O. L J. 21 = 3 O. W. N. 
69. Existence of custom is a mixed question of law and fact and can be considered 
afresh. A. I. R. 1925 Oudh 55 = 81 Ind. Cas. 1033 ; see also A. I. R. 1925 Oudh 
239—11 O. L, J. 738=82 Ind. Cas. 810 ; A. I. R. 1924 Oudh 157 = 26 O. C. 386=76 
Ind. Cas. 774 ; 9 O. L. J. 518= A. I. R, 1923 Oudh 102 ; 64 Ind. Cas. 86=24 O. C. 237 
Where evidence as to custom is found to be unreliable by lower appellate Court, its 
value will not be discussed in second appeal merely on the ground that the Court 
expressed an erioneous opinion as to its relevancy . 8 O. L. J. 202 = 61 Ind. Cas. 781. 

Existence of custom derived from facts proved can be agitated. A. I. R. 1925 Nag. 
179=82 Ind. Cas. 815. Tenant of a house whether entitled to sell site is question of 
mixed fact and law. A. I. R. 1925 All. 718=87 Ind. Cas. 749, Insufficiency of evi- 
dence can be called into question when custom has been proved by single instance 
A. 1. R. 1925 Bom 380=27 Bom. L. R. 880=88 Ind. Cas. 891. Question 
of special custom cannot be raised in absence of a certificate in second appeal. A. 1. 
R. 1923 Lab. 53=70 Ind. Cas. 838 •, 66 Ind. Cas. 492 = 2 Lah. 53 ; A. 1. R. 1922 
Lah. 426=69 Ind. Cas. 507. High Court will interfere if finding is erroneous in law 
or misrepresents a document. L. R. 3A. 504. The existence of a custom or usage 
having the force of law is a mixed question of fact and law. S. 100 of C. P. Code 
precludes the High Court from interfering in second appeal within the findings 
arrived at by the lower appellate Court of actual facts from which the existence of 
custom has been inferred. A. I. R. 1933 Mad. 390=142 Ind. Cas. 228=1933 M. W. 

N. 743. A finding to the existence or non-existence of a custom, in so far as it is a 
finding that a certain practice does or does not prevail is a finding of fact. The 
question whether a prevailing practice has the essential attributes of a legally binding 
custom is a question of law. A. L. R. 1933 All 478= A. I. R. 1933 All. 306=141 Ind. 
Cas. 668 ; see also 33 P. L. R. 363=137 ind. Cas. 873=13 Lah. 3i=A. I. R. 1932 
Lah. 274. 

Question of law.— Where the lower Court Judge states the law correctly and 
does not misdirect himself and comes to a particular conclusion, he decides the 
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point as a question of law and not as a question of fact. A. I R. 1936 Pat. 136=17 Pat. 
L.T. 366. Failure to appreciate the legal effect of proved or admitted facts gives rise to 
question of law. A. I. R. 1936 Lah 104=163 fnd. Cas. 81 ; see also 63 I. A. 140= 
63 C. L. J. 160^40 C. W. N. 417=1936 A. L. J. 145 = 1936 A W.N. 169=160 Ind. 
Cas. 837 = 70 M. L. J. 190= A. I. R. 1936 P. C. 77 = 1936 M. W. N. 314 = 38 Bom. 
L- R- 353*43 L. W. 289 ; A. I. R. 1936 Rang. 383 = 164 Ind. Cas, 1100 ; A I. R. 1936 
Pat. 384=17 Pat. L. T. 202= 163 Ind. Cas. 415. A provisional finding upsetting a 
very closely reasoned and elaborate judgment of the trial Court without any dis- 
cussion of evidence whatever or without giving any reason except the general reason 
that the evidence is not satisfactory is contrary to law. A. 1. R. 1937 Mad. 282. 
Although second appellate Court cannot entertain an appeal upon any question as to 
the soundness of hndings of fact upon a Second Court, it can nevertheless, ad- 
judicate as matter of law upon the soundness of the conclusions which have been 
decided from those findings. A. I R. 1937 Oudh 47. 

Substantial error and defect in procedure. — Foi a second appeal it is not 
enough to show that there was a defect in procedure of the trial Court. It is nece- 
ssary to show that the alleged defect in procedure may possibly have produced error 
or defect in the decision upon the merits by the lower appellate Court. 
A. I. R. 1937 All. 105. No second appeal lies where there is m error of procedure. 
A. I. R. 1933 Rang. 35= 142 Ind. Cas. 829 In second appeal the High Court 
has the power of considering whether the procedure adopted by the lower 
appellate Court in dealing with the facts is proper or not ; and whether the 
inferences of fact or law derived by that Court from ficts established to its satis- 
faction are well founded or not. C C. W. N. 185. Where the lower appellate Conr, 
has not apparently considered all the material facts and circumstances of the case 
the procedure adopted by it in the trial of the case is not one in accordance with law 
and is a substaniial defect which may lead to an error in the decision of the case on 
the merits. 6 C. W. N. 357. Where the lower Court disposed of a suit upon a case 
not raised by the parties and to which evidence had not been directed, held thit there 
was a substantial error or defect of procedure within the meaning of this section. 
29 B. 1=6 Bom L. R. 770= 1 A. L J. 637 (P, C.)=8 C. W. N. 865. Omission to try 
material issue is a substantial error in procedure. A. W. N. 1896, io|. Question of 
{\ct decided by Court holding itself bound by a previous decision of the High Court : 
//eldihsLi the Court committed a substantial error or defect in procedure which may 
possibly have produced error or defect in the decision of ihs case upon the merits 
and therefore a second appeal lay. A. I. R 1927 Pat. 209=6 Pat. 298 = 9 Pat. L. T. 
722 (F. B.)=io5 Ind. Cas. 633. Finding of fact based on misconception of law and 
an error of procedure can be questioned in second appeal. A. I. R. 1924 Pat. 310=2 
Pat. 919=5 P. L. T. 310 = 76 Ind. Cas. 347 ; sec also A. I. R. 1925 Cal. 98 = 39 C. L. J. 
261 = 81 Ind. Cas. 999. Omission to determine critical question between parties and 
to consider oral evidence adduced is a substaniial error of procedure. 56 Ind. Cas. 
40. The rejection of a Commissioner's report without directing further enquiry in a 
case which Court ought not to be decided without any investigation is a substantial 
error or defect in procedure which may possibly have produced an error or defect in 
the decision upon the merits. 23 C. L. J ^0 = 34 Ind. Cas. 30 Where a Judge 
disposes of a suit on a point taken by himself on appeal without affording the parties 
an opportunity of proving what is necessary to meet the point, he commits an error 
of law. II Bur. L. T. i=43 Ind. Cas. 488. Where both parties have agreed to pro- 
ceed on evidence both before Munsiff and before Commissioner, there is defect of 
procedure affecting merits in trial of appeal if lower appellate Court tells party that 
case should proceed after discarding evidence before Commissioner. In such a case 
interference in second appeal is proper. A, 1. R. 1928 Cal. 136=46 C L. ]. 558= 
106 Ind. Cas. 841. “Where in a case of boundary dispute the Court of first instance 
accepted the relaying of the Commissioner’s map, but the lower appellate Court, by 
taking com pat at ive measurements with a pair of dividers of some plots of the 
Commissioner's map and the settlement map, held that the Commissioner’s plotting 
was incorrect and rejected the Commissioner’s map : Held^ that the lower appellate 
Court in adopting this procedure acted illegally in discarding the evidence on the 
point and proceeding either on surmise or substituting his evidence in place of the 
evidence on the record. 39 C. W. N. 1233. 

Error in dealing with evidence.— Finding of fact though very clear, but 
based on inadmissible evidence are not binding in second appeal. A. I. R. 1930 
Lah. 672=31 P. L. R. 198= 125 Ind. Cas. 50 ; A. I. R. 1924 Lah. 470=6 Lah. L. J. 
204=80 Ind. Cas. 705 ; 36 C. L. J. 389=74 Ind. Cas. 383 ; 71 Ind. Cas. 825= A. 1 . R. 
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1923 Lah. i;o ; A. I. R. 1922 All. 439=^6 313 » A. I. R. 1921 Lah. 119^=2 

Lah. 271 = 64 Inrt. Cas. 929 ; A. I. R. 1921 Oudh 137 = 24 O. C. 237 = 64 Ind. Cas. 
86. Where adtoission of document produced at a late stage is' refused, second appeal 
lies. A. I. R. 1924 Pat. 208 = 72 Ind. Cas. 397. An objection that a document that 
per se is not admissible in evidence, has been improperly admitted in evidence cannot 
be entertained in the Court of Appeal. A. 1 . R. 1923 Cal. 378 = 72 Ind. Cas. 985. 
Case must be remanded if certain evidence has been refused. A. I. R. 192; Cal. 
1034 = 41 C. L. J. 374 = 86 ln 3 . Cas. 734 ; see also A. I. R. 1921 Pat. 17 = 1 Pat. L. T. 
702 = 5 Pat. L. J. 410=57 Ind. Cas. 561. 

The appellant cannot raise objections to the admissibility of documents received 
in evidence in the lower Court where the application is quite too late. 34 Ind. Cas. 
57 (F. B.) ; see also 34 Ind. Cas. 534 ; 52 Ind. Cas. 463 ; 41 Ind. Cas 726 ; 53 Ind. 
Cas. 863. Entries in baiwara papers are admissible in evidence. 2 P. L. T. 343 = 
63 Ind. Cas. 226. Question of relevancy and proof of document is one of law and 
can be raised at any stage but question of proof is one of procedure and can be 
waived. A. I. R 1922 Pat, 122= 3 Pat. L. T. 149. Question of admissibility and 
legal effect of evidence if not raised in first appeal cannot be agitated afresh. 
A. I. R. 1924 All 709 = 22 A. L J. 15^ = 78 Ind Cas. 221. Fresh objection regarding 
admissibility of evidence can be taken. A. I R. 1925 Cal. 1034 = 41 C. L. J. 374 = 
86 Ind. Cas. 734. Inadmissible evidence which is at least material part of the basis 
of the finding, though it may not be the main part of it renders remand necessary. 
A. I R. 1923 Nag. 107=18 N. L. R. 182 = 77 Ind. Cas. 911. Admissibility of a 
document is a question of fact. Where objection to admissibility is not taken in 
lower Court it cannot be taken in second appeal. 97 Ind. Cas. 414 (Cal). Illegal 
(xedusion of documentary evidence can be raised in second appeal. A. I. R. 1034 
Pat. 48= 146 Ind. Cas. 037. Where the finding of fact is based partly on inadmissible 
evidence the High Court can in second appeal go into the question and decide if 
there was other evidence to support the finding. 35 P. L. R. 360. Where 
finding of lower Court is supportable on admissible evidence, no necessity for a 
revised finding. A. 1. R. 1933 Pat. 636=145 Ind. Cas 944 ; 138 Ind. Cas. 399=33 
P. L. R, 225-, 136 Ind. Cas. 783= A. I. R. 1932 Mad. 173 ; A. I. R. 1934 Nag. 124 
= 150 Ind. Cas. 306. Where material facts and evidence are ignored in arriving at 
a finding of fact such finding can be challenged in second appeal. 1932 A. L. J. 615 
=A. I. R. 1932 All. 603 ; see also 136 Ind. Ca<?. 710=33 P. L. R. 263 = A. I R. 1932 
Lah. 322 ; 137 Ind Cas. 115 = 32 P. L. R. 861 = A. 1 . R. 19^2 Lah. 293 ; A. L. R. 
1934 Pat. 20. A finding arrived at by the final Court of fact after discussion of the 
evidence which can in no sense be regarded as proper is not binding in second 
append. A. L. R. 1934 Pat. 8 = A. 1 . R. 1934 Pat. 66. The High Court cannot 
interfere with the findings of fact unless those findings have been based upon a 
misconception of the evidence or upon some mistake which has arisen in conside- 
ration of that evidence in the lower Court. 61 C. 365 = A. I. R. 1734 Cal. 633 ; see 
also A. !. R. 1934 Oudh 97 = 11 O. W. N. 674. 

Irregularity in taking additional evidence.— Finding on fresh evidence 
allowed without stating reasons can be cast out in appeal. A. /. R. 1933 All. 415= 
79 Ind. Cas. 408. Where an appellate Court atiniiiied ccitain documents in appeal 
but did not base its finding upon them, its finding of fact will not be distiiibed in 
second appeal. A. I. R. 1926 Mad. 864 = 92 Ind. Cas. 661 ; see also A. L. R. 1933 
Lab. 136=34 P. L. R. 99 = A. I. R. 1933 Lah. 328=144 Ind. Cas. 954. Rejection of 
fiesh evidence not with discretion, but due to pre-apprehension of insurmountable 
difficulty can be agitated. A. I. R. 1925 All. 288=47A. 412 = 23 A. L. J. 193=86 Ind. 
Cas. 761. Order of lower appellate Court rejecting application for admission of 
additional evidence under Order 41, rule 27 (i) cannot be disturbed in second "appeal 
42 M. 737 ”37 M. L. J. 125 = 53 Ind. Cas. 274 •, contra per Sadasiva Aiyar in Ibid. 
The High Court should not admit fresh evidence as to facts in second appeal. Per 
Sadasiva Aiyar /. in 39 Ind. Cas. 954 — 1917 M. W. N. 560 ; contra per Spencer /. 
in ibid ; see also A. I. R. 1922 Bom. 147 = 77 Ind Cas, 515 ; A. I R, 1925 Mad. 260= 
47 M. L. J. 686=84 Ind. Cas. 973 ; i4 L. R. 102 Rev.= 17 R. D. 120. Where lower 
appellate Court refuses to admit a certain material document as additional evidence 
in appeal the High Court will not interfere in second appeal. 32 P. L. R. 813. 

New plea whether can be raised in second appeaL^Whether new plea 
patent on record and hence could be raised, should be allowed to 'be raised depends 
upon facts of case and nature of plea. A. I. R. 1930 Lah. 937=12 Lah. L. J. 203= 
130 Ind. Cas. 513. New question of law not requiring fresh investigation of fads 



216 TRB CODB OF CIVIL PROCBDURB. [S. lOO. 

can be allowed in second appeal. $4 C. 424= A. 1. R. 1927 Cal. 393=45 C- L. J. 191 
= 101 Ind. Cas. 130 ; (1928) M. W. N. 601 = 113 Ind. Cas. 547 ; A. I. R. 1923 Lah. 
491 = 83 Ind. Cas. 768. A new point may be raised by a party for the first time in 
appeal if it is a pure question of law and does not lake his opponent by surprise. 
But the new plea cannot be allowed in second appeal when the new plea raises 
question of fact or mixed question of fact or law. A. I. R. 1923 Cal. 247 = 36 C. L. J. 
336=71 Ind. Cas. 849 *, see also 71 Ind. Cas. 381 = A. 1. R. 1923 All. 343 ; A. 1. R. 
1021 Pat. 326 = 2 P. L. T. 285 = 60 Ind. Cas. 393 ; 18 A. L. J. 923 = 48 A. 18=57 Ind. 
Cas .2c6 ; 51 Ind. Cas. 588= 10 L. B. R. 10 = 12 Bur. L. T. 75 ; 41 Ind. Cas. 45®=*^ 
N. L. R. 98 ; 44 C. 47 = 20 C. W. N. 1099=24 C. L. J. 140--- 34 Ind. Cas. 869; 2 Lah. 
L. J. 255 = 67 Ind. Cas. 919. 

New plea cannot be allowed to be raised in second appeal so as to change nature 
of suit. A. I. R. 1930 Oudh 389 = 7 O. W. N. 541 = 127 Ind. Cas. 254 ; 27 Ind. Cas. 
810 ; 6 C. 55 ; 68 Ind. Cas. 557 = A. I. R. 1922 Lab. 363=3 Lah. 239 ; 10 A. 495 ; 26 
A. 331 ; 39 B 149. An objection to jurisdiction can be raised for the first time in 
second appeal. 12 C. W. N. 636 ; A I R. 1934 Oudh 55 = 9 Luck. 365. A point 
of law requiring investigation into facts cannot be allowed to be taken for the first 
time in second appeal. 43 Ind. Cas. 857 = 3 P. L. W. 213=43 Ind. Cas. 857; see 
also 43 Ind. Cas. 95*5 = 5 P. L. W. 136 ; 50 Ind. Cas. 190=6 O. L. J. 76 = 22 O. C. 
3 ; 51 Ind. Cas. 256 ; 57 Ind. Cas. 883 ; 3 Lah. L. J. 516 ; 62 Ind. Cas. 761 ; 4 Lah. 

L. J. 437 i A.l.R. 1922 All. 124 = 66 Ind. Cas. 858 ; A. I. R. 1923 Cal. 285 = 67 Ind. 
Cas. 770 ; 68 Ind. Cas. 557 = A. I. R. 1922 Lah. 363 = 3 Lah. 239 ; 69 Ind. Cas. 655 = 
A. I. R. 1Q24 Cal. 353 ; 70 Ind. Cas. 4i7 = A. I. R. 1922 Bom. 233 ; 96 Ind. Cas. 304 
(All) ; A. I. R. 1926 All. 707 = 97 Ind. Cas. 342; A. I. R. 1927 Mad 411 = 38 

M. L. T. 102 = 99 Ind. Ctis. 367 ; 99 Ind. Cas. 691 = A. I. R. 1927 Mad. 455 ; A. I. R. 
1927 all 763= loi Ind. Cas. 426 ; A. I. R. 1927 Nag. 351 = 104 Ind. Cas. 584. 

New plea even of law cannot be raised in second appeal, unless good cause 
is shown why they were not taken in the lower appellate Court. A. I. R. 1930 All 
885 = 126 Ind. Cas. 18. Point not taken in the lower Court, cannot he allowed for 
first time in the second appeal. A. I. R. 1923 All. 358 = 45 A. 53 = 74 Ind. Cas. 1004 ; 
A.l.R. 1923 All. 43<'=75 Ind. Cas. 612; A. I. R. 1924 Mad. 116=18 L. \V. 
553=75 Ind. Cas. 613 ; A. I. R, 1922 Pat. 398 = 3 Pat. 23 = 3 P. L. 7.795=69 Ind. 
Cas. 185 ; 72 Ind. Cas. 131 = A. I. R. 1923 Mad. 306=17 L. W. 169 ; A. I. R. 1923 
Cal. 177 = 27 C. W. N. 218=76 Ind. Cas. 213 ; see also A. 1. R. 1934 Rang. 289 ; 
A I. R. ig^4 Mad. 639=152 Ind. Cas. 464=1934 M. W. N. 118 ; A. I. R. 1934 All. 
770=149 Ind. Cas. 93 ; 10 O.W.N. 1186=147 Ind. Cas. 952 ; A. I. R. 1934 Pat. 55 = 
150 Ind. Cas. 541 ; A. I. R. 1934 Oudh 55=11 O. W. N. 193 = 147 Ind. Cas. 910 = 9 
Luck 365 ; 40 L. W. 610= 1934 M.VV.N. 951 = 152 Ind. Cas. 246=A. I. R. 1934 
Mad. 551=67 M. L. J. 268 ; A. 1. R. 1934 All 941 ; A. 1. R. 1936 Rang. 260 ; 152 Ind. 
Cas. 6i5=A. 1. R. 1935 All. 143 ; A. I, R. 1936 Rang. 260. But the question of 
admissibility of evidence can be raised for the first time in second appeal. A. 1. R. 
1936 Lah. 1005. P ea as to absence of notice cannot be raised for the first 
lime in second appeal. A. 1. R. 1923 Lah. 609 = 72 Ind. Cas. 779. A 
technical plea should not be allowed to be taken for the first time in 
appeal. A. I. R. 1924 Lah. 328. Point involving additional evidence cannot be 
urged in second appeal. A. I. R. 1923 Bom, 37 = 72 Ind. Cas 993. A point of law 
i.ot dependent on any question of fact can be raised in second appeal though not 
raised before. 15 Pat. 356=160 Ind Cas. 1096=17 Pat. L, T. 57 = A. I. R. 1936 Pat. 
104 ; A. I. R. 1936 Lah. 448 = 38 P. L. R. 608= 164 Ind. Cas. 30. 

A point not taken in the Court below, whether omission was by the appellant in 
that Court or whether the respondent failed to support his decree by taking the point 
will not be permitted to be raised except possibly (1) where the point may be 
described as involving a question of public policy ; (/) involving jurisdiction (//) 

involving the principles of wyW/ra/a (m) where the decision on the point 
would prevent future litigation. In the above mentioned cases the plea may 
be allowed 10 be argued only if it can be decided from the materials before 
the Court and does not involve the taking of further evidence or the sending 
of any case or any issue back to the lower Court or a decision of a question of fact. 
(2j Where the plaint discloses no cause of action or the written statement on ground 
of defence, it is not a ground for permitting a new point to be argued merely (2) that 
it was omitted by oversight in the Court below {ii) that the materials are all on record 
and that the answer to the point is plain. 53 A. 65=133 Ind. Cas. 428=1930 A. L. J. 
601 = A. I. R. 193' All. 35 (F. B.) ; see also A. I. R. 1931 All. 219=132 Ind. Cas. 
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426 ; A. I. R. 1033 Lah. 6c6=i44 Ind. Cas. 669 ; 27 S. L. R. 41 =A. I. R. 1933 Sind 
176 ; 1934 M. W. N. 118 ; II O. W. N. 317. 

Fresh question of law and fact cannot be admitted for the first time in second 
appeal. A. I. R. 1924 Mad. 91 3*47 M. 861 = 47 M. L. J. 5o3=(i924) M. W. N. 
820=83 Ind. Cas. 1009 ; A. I. R. 1923 Lah. 56=79 Ind. Cas. 990 A. I. R. 1925 
Mad. 207 = 81 Ind. Cas. 498; A. I. R. 1925 Cal. 225 = 29 C. W. N. 17 = 40 C. L. J. 
564 = 85 Ind. Cas. 875 ; A. I. R. 1926 Nag. 164 = 89 Ind. Cas. 1009 ; A. I. R. 1925 
Lah. 192 = 6 Lah. L. J. 467. Fresh point of inadmissibility for want of registration 
or irrelevancy of document cannot be allowed at any stage. A. I. R. 1925 Cal. 370 
= 82 Ind. Cas. 949 ; but see A. I. R 1927 Mad. 92 = 25 L. W. 327 = 98 Ind. Cas. 195. 
When a question of part payment under s. 20 of the Limitation Act involves the 
determination of a question of fact, it cannot be allowed for the first time in second 
appeal. A. I. R. 1923 Bom. 82 = 47 B. 128=24 Bom. L. R. 1284=76 Ind. Cas. 115, 
But question, if defendant is a necessary party, can be pressed in second appeal 
where no fresh evidence is not required. A. I. R. 1925 Lah. 65 = 6 Lah. L. J. 351 = 
82 Ind. Cas. 603. Whether unregistered deed is Will or deed of gift, being inadmis- 
sible and not being point of law cannot be called into question in appeal for first 
lime. A. I R. 1929 Lah. 875 = 1 17 I nd. Cas. 907. 

Point of law for right decision of which there is no meterial in pleadings and 
judgment cannot be raised in second appeal. A. I. R. 1929 All. 456=116 Ind. Cas. 
749 ; see also A. I. R. 1930 All. 726=127 Ind. Cas. 525. Whether a gift is bad as 
offending against the doctrine of musha is a mixed question of law and fact and 
cannot for the first time be raised in second appeal. A. 1. R. 1928 Cal. 49=140 Ind. 
Cas. 126. Question whether a document is naturally changed is a question of fact. 
A.T.R. 1929 Mad. 622 = 1 19 Ind. Cas. 472. In winding up of business question whether 
partner has authority to bind firm by his acknowledgment of debt, being a mixed 
question of law and fact cannot be put forth in second appeal for the first time. 
A. 1. R. 1929 Lah. 266= 118 Ind. Cas. 529 ; see also A. I. R. 1929 Lah. 154=112 Ind. 
Ccts. 375. In a suit for partition, objection to maintainability on the ground of its be- 
ing for partial partition cannot be raised for first time in second appeal. A. I. R. 1927 
M.td. 528=100 Ind. Cas. 202. Where the facts are not disputed a question of 
limitation can be raised for the first time in second appeal. A. I. R. 1927 All. 177=3 
99 Ind. Cas. 280. 

Question of procedure dependent on facts cannot be raised for the first time in 
second appeal. 94 Ind. Cas. 417. A mixed question of law and fact cannot be 
raised for the first time in second appeal. A. I. R. 1927 All. 59 ; 97 Ind. Cas. 611 = 
(1926) M. W. N. 559 ; 92 Ind. Cas. io47 = A. 1. R. 1926 Mad 635. The plaintiff 
mu:^L be pinned down to the specific case he has made out in his plaint and must not 
be .illowed to set op a new case in the second appeal for which there was no adequate 
investigation in the lower Courts. 96 Ind. Cas. 304 (All.) ; see also 8 Lah. L. J. 
430=27 P. L. R. 628 = 98 Ind. Cas. 268 ; A. I. R. 1927 Nag. 129 = 23 N. L. R. I. = 99 
Ind. Cas. 187; A. I. R. 1927 Lah. 426=28 P. L. R. 181 = 102 Ind. Cas. 426. But no 
decree can follow from plea not stated in plaint nor being consistent with it. A. I. R. 
1921 Mad. 349 = 50 L. W. 787=118. Ind. Cas. 219. 

Validity of imposition of the personal tax under s. 85 of the old Bengal 
Municipal Act could not be questioned for the first time in the argument in the 
High Court. A. 1. R. 1929 Cal. 452 = 49 C. L. J. 383 = 33 C. W’. N. 684= 124 Ind. 
Cas. 335. If not complained against at earliest opportunity non-compliance by Court 
with Order XllI, cannot be pleaded in second appeal. A. 1. R. 192S Lah. 704= 108 
Ind. Cas. 374* So raising of new point for the first time cannot be allowed in the second 
appeal. 3 P. L. T. 623 = 65 Ind. Cas. 277 ; see also 67 Ind. Cas. 322 = 22 Bom. L. R. 
323=46 B. 966 ; 49 C. 1048 = 28 C. W. N. 92*69 Ind. Cas. 530 ; 44 M. L. J. 596= 
69 Ind. Cas. 363 ; 4 Lah. L. J. 437 ; 36 C. L. J. 186 = 64 Ind. Cas. 266= A. I. R. 1921 
Cal. 781 ; 59 Ind. Cas. 3 •, 59 Ind. Cas. 316 (Cal.) ; 59 Ind. Cas. 709= A. I. R. 1921 Nag. 
94; 62 Ind. Cas. 884=19 A. L. J. 442=3 U. P. L. R. (All) 81. Question whether 
parties constituted joint Hindu family cannot be introduced as a new plea in second 
appeal. 3 Lah. L. J. 137 = 66 Ind. Cas. 881. New plea prejudicial to other party cannot 
be raised in second appeal. A, I. R. 1923 Cal. 292 = 65 Ind. Cas. 701. Issue depending 
on fact cannot be raised as new plea. 65 lnd» Cas. 706. Consideration of evidence 
cannot be made in second appeal. A. I. R. 1922 Pat. 167 = 65 Ind. Cas. 666. Objec- 
tion taken in trial Court but not argued in the lower appellate Court cannot be raised 
In second appeal. 19 A. L. J. 511 = 43 A. 555 = 63 Ind. Cas. 366 ; 55 Ind. Cas. 481 
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-s i6 N. L. R. 89. Respondent first coming to know of erroneous order restor- 
ing the appeal without notice can object to its validity in second appeal. A. T. R. 
1922 Pat. 28 as: 6 P. L. J. 625=a3 P. L. T. 117 = 63 Ind, Cas. qq. Point not raised 
before lower appellate Court though mentioned in the Memorandum of Appeai 
cannot for the first time be allowed in second appeal. 55 Ind. Cas. 441=^7 O, L .J. 
17. New plea on which issue was not framed cannot for the first time bt 
allowed in second appeal. 31 C. L. J. 78 = 24 C. W. N. 53=0 Ind. Cas. 719; 
see also 52 Ind. Cas. 5i7 = (i9i9) M. VV. N. 548= 10 L. W. 137. Question of 
interest cannot be raised for the first time in second appeal. 48 Ind. Cas. 
463. Plaintiffs cannot ask in second appeal for retrial on an issue of fact not 
raised or considered in the Courts below. 43 Ind. Cas. iS. A Court of s cond appeal 
should not allow a point of law to be taken which was not taken in the lower Courts 
and involving questions of fact. 22 C. W. N. 156 — 44 Ind. Cas. 91. Point of law patent 
upon record but 'not raised in Icwer Court or in Chief Court cannot be given 
effect to by the Court suo moiu in second appeal. 31 P. L R. 1918=54 P.W. 
R. 1918 = 27 P. L. R. 1918=45 Ind. Cas. 101. Tenants failing to establish plea 
or permanent tenancy in suit for injunction cannot in second appeal 
ask for fresh enquiry to determine whether pecuniary compensation would 
suffice instead of injunction. 55 Ind. Cas. 951. The point as to whether the 
notice to quit was legal and sufficient, when not raised in lower appellate Court 
cannot be raised in second appeal. 2. Par. L. J. 595 = 2 P. L. W. 52 = 42 Ind. Cas. 
665. Substituted defendants in place of a deceased defendant cannot raise in second 
appeal a plea of abatement raised in their written statement but as to which no 
express issue was framed. 41 Ind. Cas. i. A finding of fact based on admissible 
evidence cannot be questioned in second appeal. 3 O. L. J 244=19 O. C. 166=34 
Ind. Cas. 745- Whether a suit for declaration of a right of way by grant must fail 
for want of legally sufficient evidence to prove the grant can he argued in 
appeal though not taken in Courts below. 20 C. W. N. 1158=34 Ind. Cas. 450. 

A new point which was not taken in either of the Courts beloa*, cannot for the 
first time be taken in second appeal. A. I. R. 1933 All. gii ; 146 Ind. Cas. 939=A 1 . 
R. 1933 Lab. 615 ; A. I. R. 1933 Lab. 845 ; 29 N L. R. 342 = A. I. R 1933 Nag. 318 ; 
A. I. R. 1932 Oudh 244=138 Ind. Cas. 808 = 9 O. W. N. 523. When a point raised 
in the original objection was not dealt with in the order under appeal and was not 
mentioned in the Memorandum of Appeal, but was raised at the preliminary hearing 
of the appeal and was noted at the time when the notice was issued to the respon- 
dents : Held that the point did not take the respondent by surpiise and that it 
may be decided by the appellate Court, where it is a question of law apparent on 
the face of the record. A. L. R. 1934 Pesh. 6=A. I. R. 1934 Pesh. 3. A new point 
of law may be urged in second appeal, provided the facts found are sufficient for the 
determination of the point. 3 A. W. R. 456 ; 38 C. W. N. 492. Where adverse 
possession was never pleaded, there was no issue upon it and it had never been 
discussed, it is a matter of evidence and cannot be dealt with in second appeal. 
3 A. W. R. 486. 

Abandonment of a point in Lower Court.— Point even of hw abandoned 
in lower appellate Court cannot again be raised in second appeal. A. 1. R. 1930 Oudh 
268 = 7 O. W. N. 523= 127 Ind. Cas. 865; A. I. R. 1929 Nag. 343^119 Ind. Cas. 
698 ; A. I. R. 1929 Lab. 81 •, sec also A. I. R. 1929 Rang. 213 ; A. 1. R. 1928 Mad. 901 
= 109 Ind. Cas. 178 ; A. I. R. 1926 Nag. 160=89 Ind. Cas. 18 ; 88 lud. Cas. 477 = A. I. 
R. 1925 Cal. ii84 ; A I. R. 1031 Sind 170=85 Ind Cas. 387 = A. I. R. 1925 Oudh 510 ; 
79 Ind. Cas. 462= A. I. R. 1923 Lah. 252=5 Lab. L. J. 14 ; 69 Ind. Cas. 44 ; A. I. K. 
1922 Oudh 102 = 65 Ind. Cas. 408 = 8 O. L. J. 600 ; A. I. R. 1929 Pat. 7*7- High 
Court is bound to take notice of legal point considered by the first Court but not 
by appellate Court. A. I. R. 1925 Oudh 506=12 O. L. J. 382 = 2 O. W. N. 529 
= 89 Ind. Cas. 563. 

Abandonment whether a question of law or fact.— Finding of abandonment 
of right in house is question of law. A. 1 . R. 1930 Lah. 215 = 125 Ind. Cas. 188 ; see 
also A. I. R. 1928 Cal. 891 = 32 C. W. N. 1111=114 Ind. Cas. 482 ; A. 1 . R. 1921 
Lah. 229=3 Lah. L. J. 26=66 Ind. Cas. 935. A finding on abandonment of a 
holding is a question of fact and hence a second appeal only in matters of legal 
principle arising out of these facts can be taken up. 41 P. R. 1919=82 P. R. 1919= 
51 Ind. Cas. 396. Abandonment or non-abandonment is a question of fact. A. I. R. 
1929 Cal. 120=48 C. L. J. 390=141 Ind. Cas. 153; A. I. R. 1921 Lah. 162 = 3 
,L. J. 445 ; 88 Ind, Cas. 1032 = 4 Pat, 838-6 P. L. T. 5od=A. I. R. 1925 Pat. 
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741 ; A. F. R. 1924 Cal. 366 = 71 Ind. Ca®. 304 -, 32 Ind. Cas. 355 ; gi Ind. Cas. 
493 = A 1- K* *926 Cal. 75r. Question whether a person has abandoned a particular 
trade mark is a question of fact. A. I. R. 1928 Lah. 924 = 9 Lah. 487 = 29 P. L. R. 
615=113 Ind. Ca«. 228. 

Admission. — The evidence of admission is like other evidence in the suit, a 
matter the cogency of which is for the lower appellate Court to determine, and 
cannot be questioned in second appeal. A. I. R. 1933 Pat. 698. 

Abatement. — Though no second appeal lies from an order of abatement, it 
may be questioned in second appeal if it affects the decision of the case. 1933 A. L. 
J. 561 = 144 Ind, Cas. 133 = A. I. R. 1933 All. 294. 

Decision regarding adverse possession.— Decision regarding adverse 
possession derived from inference of facts can be questioned in second appeal on 
ground of legality of conclusion. A. 1. R. 1929 Pat. 590=117 Ind. Cas. 644 ; A. I. R. 
1929 Oudh 337=6 O. W. N, 536 = 115 Ind. Cas. 440 ; A. I. R. 1923 Nag. 65 = 6 
N. L. J. 70 = 74 Ind. Cas. 51 ; A. I. R. 1924 Oudh 266=10 O. L. J. 646=27 O. C. 
77 -, 34 Ind. Cas. 616=1 Pat. L. J. 47 ; A. I. R. 1931 Lah. 489 ; 32 P. L, R. 727. 
When adverse possession is inferred from documents it is nor a question of fact, 
and concurrent findings of Indian Courts can be upset by Privy Council. 42 A. 
152 = 46 r. A. 197= 18 A. L. J. 235 = 38 M. L. J. 259 = 22 Bom. L. R. 451=^24 C. W. 
N. 394 (P. C.)— 55 Ind. Cas. 486. The question of adverse possession is a mixed 
question of fact and law. Whether a defendant did act in a particular manner 
is a question of fact but the true legal effect of that act upon the title of the 
plaintiffs is a question of law. 29 C. L. J. 241 = 51 Ind. Cas. 123 ; see also 54 Ind. 
Cas. 873= 170 P. R. 1919 = 2 Lah. L. J. 136 ; 40 Ind. Cas. 420 ; 94 Ind. Cas. 38= A. 
I. R. 1926 Cal. 881 ; 26 C. W. N, 890 = 68 Ind. Cas. 200=A. I. R. 1922 Cal. 54 ; 33 
C. L. J. 344=60 Ind. Cas. 298. Adverse possession is a mixed question of fact and 
law, and cannot be allowed to be pleaded for the first time in second appeal. A. 
r R. 1927 Lab. 522=102 Ind. Cas. 476 Finding regarding absence of adverse 
possession is one of fact. A. I. R. 1921 Lah. 264 = 4 Lah. L. J. 309 ; see also A. 1. 
R 1921 Lah. 264 = 4 Lah. L. J. 309 ; A. I. R. 1923 All. 382 = 75 Ind. Cas. 672 ; 
A. I. R. 1931 AH. 323=130 Ind. Cas. 286 -, 135 Ind. Cas. 680=33 P. L. R. 49^ ; 

I. R. 1932 Lah. 628. 

When a ouestion of adverse possession is one of legal inference to be drawn from 
estdblishfid facts, it is not a question of simple fact but one of law. 32 P. L. T, 727 ; 
A. 1. R 1932 Lah. 72. Question whether possession is adverse or not is a mixed 
qu»;siion of law and fact. A. I. R. 1931 All. 323= 1 30 Ind. Cas. 296. A decision 
that a party’s possession is adverse being an inference from facts, the correctness 
of 'his as a legal conclusion to be drawn or not is a question open to second appeal. 
32 P. L. R. 467 = A. I. R. 1931 Lih. 489 ; see also 54 A. 628=1932 A L. J. 425 = 
140 Ind. Cas. 653= A. I. R. 1932 All. 393. Finding as regards adverse possession is 
one of fact and is binding in second appeal. A. L. R. 1932 Lah. 825 ; see also 135 
Ind. Cas. 680=32 P. L. R. 494 ; A. L. R. 1932 Lah. 628 ; A. I. R. 1933 Oudh 462 
= 10 O. W. N. 101 1. 

Question of Acquiescence.— The question of waiver, acquiescence or estoppel 
is a question of legal inference from facts found, which can be examined by High 
Court in second appeal, A. I. R. 1929 Cal. 437 = 56 C. 201 = 116 Ind. Cas. 733 ; see 
also A. I. R. 1928 Nag 87 = 23 N. L. R. 192=107 Ind. Cas. 522 ; A, 1. R. 1927 CaJ. 
220=44 C. L. J. 434=100 Ind. Cas. 302 ; A. I. R. 1926 Nag. 416 = 95 Ind. Cas. 636 ; 
82 Ind. Cas. 309= A. I. R. 1925 Cal. 288 ; 41 Ind. Cas. 927=103 P, W. R. 1917 = 69 
P.R. 1917; 71 Ind. Cas. 942 = A. I. R. 1924 Nag. 56 ; 73 Ind. Cas. 137 = A. I. R. 
1921 Nag. 167. Whether there is waiver in the case is a question of fact and finding 
thereon is not challengeable in second appeal. i4 S. L. R. 128=59 Ind. Cas. 607. 

Ancestral nature of property.— Finding by lower Court of property as with 
ancestral or otherwise is a finding of fact and the High Court will not interfere such 
finding in second appeal. A. I. R. 1921 Lah. 138=3 Lah. L. J. 414 = 67 Ind. Cas. 
439 ; A. 1. R. 1924 Lah. 263 = 5 Lah. L J. 449-76 Ind. Cas. 147 ; A. I. R. 1921 Lab. 
380 = 20 P. L. R 1922 •, 42 P. L. R. 19*9 v A. I. R. 1934 Lah. 351 = 35 P- L. R. 378 ; 
A. I. R. 1934 Lah. 274=36 P. L. R. 315=15 Lah. 645 ; A. 1. R. 1934 Lah. 406=35 
P. L. R. 406. But if such finding ’s based on no evidence but on mere conjecture 
a second appeal is competent. 64 Ind. Cas. 428= A. 1. R. 1922 Lah. 65 = 4 Lah. L. 

J. 31 ; A. 1. R< 1926 Lah. 659»8 Lah. 30 = 8 Lah. L. J. 485 = 27 P. L. R. 721^97 
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Cas. 241. Whether the self-acquired property of a member of a joint Hindu family 
has been thrown into the common stock or not is a question of fact. A. I. R. 1926 
Mad. 963=5*M L. J. 167 = 96 Ind. Cas 1051. The question whether it is the in- 
tention of the family that the brother who takes up residence elsewhere should sever 
all connection with their ancestral land or whether it is the intention of the family 
that the member who remains a resident in the village should continue in charge of 
the ancestral land on behalf of the whole family is a finding of fact. 16 R. D. 105=“ 13 
U. D. 68. The question whether the suit land is ancestral is one of fact. 34 P. L. R. 
739= A. I. R. 1933 Lah. 350 ; A. I. R. 1933 Lah. 765 = 34 P- L. R. 567=145 Ind. Cas. 
628 ; A. I. R. 1934 Lah. 351 . 

Birth, date of.— Finding as regards date of birth is a finding of fact. 28 N.L.R. 
127=140 Ind. Cas. 66 = A. I. R. 1932 Nag. 117 = A. L. R. 1932 Nag. 227. 

Attestation of a document. — Whether a scribe is an attesting witness or not 
is a question of fact. A. I. R. 1926 Cal. 150=90 Ind. Cas. 774 So also whether 
from the attestation of a document, assent to its terms may b2 implied is a question 
of fact. 51 Ind. Cas, 621. But the High Court is competent to come to a finding that 
the execution was witnessed by the attesting witnesses. A. I. R. 1923 Mad. 36=46 
M. 64=43 M. L. J. 745 = (i 922) M. W. N. 708 = 71 Ind. Cas. 153. 

Bonafides. — Question of good faith or dona fidcs of a party is always a question 
of fact. A. I. R. 1925 Lah. 507 = 7 Lah. L. J 358 = 26 P. L. R. 641 = 92 Ind. Cas. 602 ; 
138 Ind. Cas. 646 = 33 P. L. R. 740 = A. I. R. 1932 Lah. 531 ; A. I. R. 1921 Sind 13 = 
15 S. L. R. 11 = 62 Ind. Cas. 507 ; see also A. I. R. 1921; Mad. 1285 = 49 M. L. J. 
549=22 L. W. 560 = 91 Ind. Cas. 742 ; 4 Lah. 4o = A. I. R. 1921 Lah. 291 ; A. 1. R. 
1927 Lah. 909=102 Ind. Cas. 628 ; io3 Ind. Cas. 412 ; 109 Ind. Cas. 776. Finding 
by the lower appellate Court that a suit is not collusive cannot be questioned in 
second appeal. A. I. R. 1921 Lah. 45 = 3 Lah. L. J. 86 = 59 Ind. Cas. 585. Question 
regarding plaintiff’s mistake is one of law. 29 C. W. N. 51 = A. I. R. 1925 

Cal. 152 = 82 lod. Cas. 638. Where there are no facts and no evidence from which 
to make an inference of bona fide conduct, the finding is not binding in second appeal. 

33 P. L. R. 263=136 Ind. Cas. 710= A. I. R. 1932 Lah. 322= A. L. R. 1932 Lah. 456. 
Whether a purchaser has acted in good faith so as to have the benefit of s. 41 of 
T. P. Act is a question of fact. 34 P. L. R. 642 = A. I. R. 1933 Lah. 738. 

Benami, question of. — A question of henami or fraud is not a question of 
pure facts. It is a mixed question of fact and law. If improper inference is drawn, 
the error is one of law* and can be interfered with in second appeal. 3 P. L. W. 399= 
43 Ind. Cas. 49 ; but see A. I. R. 1929 Oudh 83 = 5 O. W, N. 1122 = 4 Luck. 265=115 
Ind. Cas. 99, Where it has been held that the question of benami being a purely 
finding of fact, cannot be raised in second appeal ; see also A I. R. 1936 Cal. 178 = 
63 C. 846=62 C. L. J. 846. The finding that a person is a henamidar is a finding 
of fact and cannot be disturbed in second appeal. 32 P. L. R. 295 : 32 P. L. R. 289 ; 

34 F. L. R. 642 = A. 1. R. 1933 Lah. 738. 

Consideration. — Finding that a pro-note is for a consideration or not is one of 
fact. A. I. R. 1924 Lah. 39=5 Lah. L. J. 198 = 71 Ind. Cas. 783. Nature of consi- 
deration is also a question of fact. 103 Ind. Cas. 444 = A. I. R. 1927 Lah. 530 = 28 P. 
L. R. 388 = 9 Lah. L. J. 319. 

Contract. Questions of existence of contract and consideration for it are 
questions of facts. 40 B. 646=18 Bom. L. R. 700 = 35 Ind. Cas. 794 ; no Ind. Cas. 
408-, A. I. R. 1936 Pat. 96—160 Ind. Cas. 1079. A finding of the lower Court that 
acted upon by the parties is a finding of fact. 38 P. L. R. 590. 
Whether time is an essence of a contract or not is also a question of fact. 67 Ind. Cas. 
157. Finding as regards breach of contract also cannot be interfered with in second 
appeal. 4 Lah. L. J. 317, In absence of written contract, the finding as regards pay- 
ment of earnest money is also a question of fact. A. I. R. 1922 All. 478 = 20 A. L. 
J* 742—68 Ind. Cas. 761. Questions as to contract for sale of goods and reasonable 
ymc for examining goods are questions of facts. 135 Ind. Cas. 498 = A. I. R. 1932 
Lan. 52. 

Contributory negligence. — The question of contributory negligence in a suit 
for damage is a question of fact. A. 1. R. 1933 AH. 214= 144 Ind. Cas. 1914. 

Construction of documents. — Construction of documents is a question of 
law and can properly be gone into in second appeal. A. I. R. 1930 Bom. 317=128 Ind. 
Cas. 19=32 Bom. L. R. 610 •, see also A. 1. R. 1929 Lah 833=120 Ind. Cas. 420 j 
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A. 1. R. 1929 Lah. 38=115. Ind. Cas. 77 ; 120 Ind. Cas. 557 ; 57 C. 170 = 50 C. L. J. 
2 o 8=A. I R. 1930 Cal. 1 13 ; iisind. Cas. 373 ; A. 1 R. 1929 Oudh 241 = 113 Ind. 
Cas. 367 ; III Ind. Cas. 402 = A. 1. R. 1928 Nag:. 289 ; 43 C. 1104=43 1. A. 172 = 20 
C. W. N. 1245 = 18 Bom L. R. 838=14 A. L. J. 1009 = 37 Ind. Cas. 223 (P. C.) ; 37 
Ind. Cas. 297=120 P. L. R, igi6=ii5 P. W. R. 1916 ; 16 P. W. R. 1918=47 Ind. 
Cas. 351 ; 52 Ind. Cas. 119 ; A. I. R. 1925 Rang. 255 = 88 Ind. Cas. 395 ; A. I. R. 1926 
Pat. 49=88 Ind. Cas. 820 ; A.I.R. 1925 Pat. 725=91 Ind, Cas. 735 1 9i Ind. Cas. 423. 
The construction of document includes two things namely, meaning of words and 
its legal effect. The former is a question of fact and the latter is a question of law. 
A. I. R. 1926 Lah. 21 = 26 P. L. R. 605 = 90 Ind. Cas. 1047 ; A. 1. R. 1926. All. 75 = 23 
A. L. J. 869=89 Ind. Cas. 617 ; A. 1. R. 1925 Rang. 255 = 4 Bur. L. J. 27 = 88 Ind. 
Cas. 314 •, A. I. R. 1925 Mad. 177 = 47 M. L. J. 833 = 85 Ind. Cas. 261 ; A. I. R. 1924 
Nag. 422 = 79 Ind. Cas. 621 ; A. I. R. 1923 Lah. 626 = 80 Ind. Cas. 264 ; A. I. R. 1925 
Lah. 150=78 Ind. Cas. 36 ; A. I. R, 1925 Oudh 64 = 75 Ind. Cas. 1021 ; A. I, R. 1923 
All. 337=76 Ind. Cas. 686 ; 73 Ind. Cas. 629= A. I. R. 1924 Pat. 147 ; 37 C. L. J. 
480=72 Ind. Cas. 55 = A. I. R. 1923 Cal 358 ; A. I. R. 1922 Nag. 52=18 N. L. R. 
163=5 N. L. J. 25 = 69 Ind. Cas. 800 ; 64 Ind. Cas. 35o=A. I. R. 1921 Lah. 212 = 14 
P. L. R. 1922 ; 36 Ind. Cas. 199 = 77 P. L. R. 1917 = 68 P. R. 1916=18 P. W. R. 
1916=77 P. L. R. 1917 ; 95 Ind. Cas. 81 =28 Bom. L. R. 467 = A. I. R. 1926 Bom. 
493 ; 53 C. 453 = 30 C. W. N. 405 = 44 C. L. J. 275 = A. I. R. 1926 Cal. 607 ; 93 Lid. 
Cas. 927 = .\. I. R. 1926 Oudh 260=13 O. L. J 565 •, see also A I. R. 1934 Lah. 35 ; 
149 Ind Cas. 1016 = A. I. R. 193^. Lah. 193=36 P. L. R. 98 ; 39 C. W. N. 581=61 
C. L. J. 143 ; A I. R. 1935 Cal. 282 = 60 L. L. J. 412 = 155 Cas 833 ; A. I. R. 
1935 Lah. 857 ; A. I. R. 1935 Lah. 378. A finding of fact which is based upon 
interpretation of a title-deed in a suit may be challenged in second appeal 154 Ind. 
Cas. 1017=1935 O. W. N. 365 = A. L R. 1935 Oudh 304. But where the question 
to be decided is one of fact, it does not involve an issue of law merely because 
documents which were not instruments of title or otherwise the direct foundation of 
rights, but were merely historical materials, have to be construed for the purpose of 
deciding that question. 61 C. 45 = A. I. R. 1934 Cal. 461 ; see also A. 1. R. 1936 
Oudh 225=1936 O. W. N. 100. The construction of a document of title is a ques- 
tion of law or at any rate of mixed fact and law and the second appellate Court 
can go into such matter. A. I. R. 1936 Pat. 287= 162 Ind. Cas. 838 ; see also 1936 
O. W. N. 375=162 Ind. Cas. 334. But this rule is not applicable where the docu- 
ments construed were not documents of title. A. I. R. 1936 Pat. 129=161 Ind. Cas. 
465- If extrinsic evidence is needed for interpretation of a document, the construc- 
tion of document is one of fact. A. I. R. 1925 Cal. 656=29 C. W. N. 353 = 85 Ind. 
Cas. 693 ; see also 50 Ind. Cas. 288 ; 36 P. R. 1919=79 P- L. R. 1919*51 Ind. Cas. 
380 ; 45 A. 581 = 21 A. L. J. 503=77 Ind. Cas. 572. The date at which a particular 
holding first began to be held as a definite holding is essentialy a question of fact, 
and must depend on evidence. A. I. R. 1923 P. C. 187 = 4 P- L, T. 627 = 25 Bom. L. 
R. 1287 = 45 M. L. J. 663 = 74 Ind, Cas. 482. Misreading of docurnents is not of title 
and misconstruction thereof is not a point of law and would not justify interference 
in second appeal. A. 1. R. 1928 Pat. 154=67 Ind. Cas. 435 ; see also A. I. R. 1922 
Lah. 240=65 Ind. Cas. 58o ; 55 Ind. Cas. 179= i;P. L. T. 126 = 5 P- L J. 251 ; 90 Ind. 
Cas. io47 = A. I. R. 1926 Lah. 21 •, 32 P. L. R. i56 = A. I. R. 193* Lah. 417. 

Finding as to intention of parlies to deed of transfer whether certain properly 
should pass in one of fact and not open to challenge in second appeal. 63 Ind. Cas. 
746. Where no other evidence is accepted wrong construction of document and 
wrong inference therefrom constitute an error af law. 18 A. L. J. 195= 55 Cas. 
366 ; see also 56 Ind. Cas. 466=2 U. P. A. R. (Pat.) 47 ; 41 Ind. Cas. 755=54 P. 
W. R. 1917 ; 46 Ind. Cas. 734 = 42 B. 344 = 20 Bom. L. R. 664. Construction of 
deposition is not a question of law, it is only what Court thinks is proved by it. 63 
Ind. Cas. 575 ; see also A. I. R. 1923 All. 362 = 71 Ind. Cas. 369 ; A. I. R. 1926 Oudh 
151 = ^ Ind. Cas. 911 ; A. I. R. 1924 Lah. 260=80 Ind. Cas. 494 Fresh law point 
following interpretation of document or from facts proved should be admitted even in 
Court of last instance. A. I. R. 1925 Nag. 104 = 108 Ind. Cas. 607. 

Finding that a document is so worded that its true meaning is hidden is not one of 
interpretation and as such is not a point of law. A. I. R. 1929 Nag. 342=119 Ind. 
Cas. 698. Considerations which led to particular conclusion regarding intention of 
parties to contract cannot be reconsidered. A. I. R. 1930 Mad. 590=126 Ind. Cas. 
492. Where interpretation given to a document by a Court below is possible, it 
should be upheld in second appeal. A. I. R. 1930 Lah. 139 = 123 Ind. Cas. $33 i 



222 


THE CODE OF CIVIL PROCBDURB. 


[& too. 


see also A. 1. R. 1931 Mai. 137 = 33 L. W. 540 Finding of lower appellate Court 
by interpreting document, not one of title cannot be upset on second appeal. A, I. 
R. 1930 Lah. 691 = 125 Ind. Cas. 610. Finding if stipulation regarding further 
security is condition precedent is one of fact. A. 1. R. 1929 P. C. 63 = 31 

Bom. L. R. 700=33 C. W. N. 675 = 115 Ind. Cas. 722. Even gross mis- 

interpretation of obscure settlement record was held to bo no ground for 
second appeal. 124 Ind. Cas. 26. Question whether vendees under one sale deed are 
jointly or severally liable for the price is one of fact to be decided from the deed 
and circumstantial evidence of partie*s intention. A. I. R. 1930 Lah. 806=57 P- 
L. R. 201 = 123 Ind. Cas. 283 ; A. I. R. 1928 Lah. 667=110 Ind. Cas. 428 ; A. I. R. 
1927 All 689=103 Ind. Cas. 255. 

Finding based upon the construction of or inferences drawn from dorumentary 
evidence cannot be interfered with in second appeal. A. I. R. 1927 Oudh 541 =4 

O. W. N. 165= 100 Ind. Cas. 631 ; 99 Ind. Cas. 183 ; A. I. R. 1928 Oudh 18=104 

Ind. Cas. 760 ; A. I. R, 1926 All. 542 = 48 A 588 = 24 A. L J. 700=95 Ind. Cis. 582. 

Whether personal liability has been taken by the execnt^nt of a pro-note having 
regard to its terms is a q uestion of law to be decided wnh reference to those terms. 
A. I. R. 19:8 Cal. i2j = 4b C. L. J. 566 = 32 C. W. N. 125=106 Ind Cas. 84S. The 
question as to the proper construction to be put upon the entries in a jama wastl 

though the meaning of some of the entries is found to be a matter of some diflfi- 
culty is not a question of law. A. I. R. 1928 P. C. 243=55 I- A. 380=56 M. L. J. 
1=48 C. L. J. 557=111 Ind Cis. 2S8. Ftnding of fact based on misconstruction of 
document is not purely one of fact. A. I. R 1930 Lah. 139= 123 Ind. Cas. 533. The 
meaning of the words in a document is a question of fact in all cases ; the effect of 
the words, the inference to be drawn from the words in a document is a question 
of law. 7 Luck. 116 = 8 O. W. N. 800 = 134 InJ. Cas. 411 = A. I. R. 1932 Oudh 283 ; 
A. I. R. 1932 All. 289. But construction of a title-deed is a question of law. 135 Ind. 
Cas. 693= A. I. R. 1932 Oudh 51. Unless there has been misconstruction a mis- 
taken inference from document is an error, not of law, but of fact. 60 I. A. 231 = 143 
Ind. Cas. 437=57 C. L. J. 519=35 Bom. L. R. 816=29 N. L. R. 210 = A. I. R. 1933 

P. C. 171 = 65 M. L. J. 154 (P. C.) ; see also A. I. R. 1931 Lah. 594=131 Ind. Cas. 
126 -, 32 P. L. R. 5o8 = A.I.R. 1931 Lah. 605 ; 34 Bom. L. R. 372 = A. I. R. 1932 Bom. 
230. No second appeal lies on ground of misinterpretation of documents where 
there is no error of law. A. I. R. 1934 Lab. 291 ; A. 1. R. 1934 Cal. 461. The question 
of interpretation of decree is a pure question of fact, the decree not being a 
document of title. A. I. R. 1935 Lah. 115. 

ConcurreDt finding. — Concurrent finding cannot be challenged in second 
appeal. 96 Ind. Cas. 283 ; A. I. R. 1929 Nag. 180 ; A. I R. 1929 P. C. 205= 50 C. 

L. J. 336 = 31 Bora. L. R, 1369=57 M. L. J. 594=118 Ind. Cas. 263 ; 38 C. W. N. 
763= A. I. R. 1934 Cal. 707. Concurrent findings of Indian Courts that certain 
persons were managers of certain properties under power of attorney were not 
disturbed by the Judicial Committee when justified by ample evidence. A. I. R. 

1930 P. C. 232 = 34 C.W. N. 849=59 M. L. J. 134=52 C. L. J. 54 = 32 Bom. L. R. 
1516=127 Ind. Cas. 542; see also A. I. R. 1931 P. C. 48 = 33 Bom. L. R. 442=60 

M. L. J. 386=53 C. L. J. 313 = 33 L- W. 439=35 C. W. N. 438=130 Ind. Cas. 673. 
Concurrent finding is no finding if based on error of law. A. 1. R. 1929 P. C. 
38=116 Ind. Cas. 593 ; see also A. I. R. 1928 Nag. 153=11 N. L. J. 21 = 1 1 1 Ind. 
Cas. 488; A. 1. R. 1923 Rang. 196= 1 Rang. 135 = 76 Ind. Cas. 449 ; 33 Ind. Cas. 
666= (191 5) U. R. R. 92. Where two Courts have come to the same conclusion on a 
question of fact, which goes to the foundation of the case it is not open to the 
High Court, on second appeal, to interfere. 17 C. 726 (F. B ). Findings supported 
by no evidence though concurrent, can be challenged in second appeal. A. 1. K. 

1931 Oudh 136 = 7 O. W. N. 1079=129 Ind. Cas. 331. 

CoetP^ question of.— Second appeal is competent on a question of cost. 2 Lah. 
310. But a question of costs cannot be taken up in second appeal against the con- 
current finding of the two Courts. A. I. R. 1926 All. 419=93 Ind. Cas. 1008. If it 
involves principles an appeal is competent. A. I. R. 1921 Cal. 604=35 C. L. J 156= 
68 Ind. Cas. 600 ; A. I. R. 1933 Oudh 455=100. W. N. 981 ; A. I. R. 1934 Lah. 
739=35 L. R. 656; A. I. R. 1934 All. 434=1934 A. L. J. 803, Where the 
discretion of the lower Court has been interfered with by the lower appellate Court, 
the High Court can interfere in second appeal. 64 Ind. Cas. 962 ; see also A. 1. R. 
1928 Oudh 224=5 O. W. N. 35= 107 Ind. Cas. 881 ; A. I. R. 1934 Oudh 259. 
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Court- fee.* In the absence of defect of jurisdiction, the question of Court-fee 
cannot be allowed to be raised for the first time in second appeal. A, I. R. 1927 
Nag. 321*103 Ind. Cas. 337. In case of error in the calculation of Court-fee a 
second appeal lies, where Memorandum of Appeal was rejected for non-payment of 
deficit Court-fees. 51 Ind. Cas. 114; see also A. I. R. 1927 Nag. 100*98 Ind. 
Cas. 663 ; 7 A. 528. 

Dedication —The question whether a dedication is real or nominal is a question 
of fact. A. I. R. 1931 Lah. 170=131 Ind. Cas. 283*32 P. L. R. 304 ; see also 
33 P. L. R. 288*138 Ind. Cas. 215. 

Questions of Onus of proof. — Question of onus of proof is one of law- 
A. I. R. 1924 Lah. 195^=73 Ind. Cas. 216 ; see also 77 Ind. Cas. 246 
= A. 1. R. 1921 Lah. 199=4 Lah. L. J. 109 ; see also 2 Lah. 249 = A. 1. R. 
1921 Lah. 128=106 P. L. R. 1921=64 Ind. Cas. 901 ; see also 164 Ind. 
Cas. 740= A. 1. R. 1936 Nag. 130 ; A, I. R. 1936 Rang. 362=163 Ind. Cas. 604 ; 
19N. L.J. 301. The question upon which party the onus of proving any 
particular point lies, is undoubtedly a question of law on which a second appeal lies. 
65 Ind. Cas. 745 ; 4 O. L. J. 556=-43 Ind. Cas. 478 ; 5^ Ind. Cas. 982*1 Lah. 429 ; 
7b Ind. Cas. 347 = A. I. R. 1924 Pat. 310=2 Pat. 919=5 I^- L- T. 3i5;A. I. R. 
1926 All. 453 = 24 A. L. J. 5*3 ; A. I. R. 1932 Mad. 4*5 ; A. I. R. 1931 Cal. 668=53 
C. L. J. 606 ; 64 Ind. Cas. 901 = 2 Lah. 249 ; A. I. R. 1921 Lah. 199=4 Lah. L.J. 199 ; 
128 Ind. Cas. 108=51 C. L. J. 465 = A. I. R. 1930 Cal. 591 ; 96 Ind. Cas. S2o=A. I. R. 
1926 Lah. 652 Even Privy Council can interfere with finding of fact if it is deduced 
from placing burden of proof on wrong party. A. I. R. 1929 P. C. 13 = 3* Bom. L. R. 
264 = 33 C. W. N. 223 = 561. A. 6=56 M. L. J. 115=56 M. 83 = 114 Ind. Cas. 5 ; 
see also A. 1. R. 1930 P. C. 170 = 34 C. VV. N. 593 = 58 M. L. J. 626 = 32 Bom. L. R. 
887*32 L. W. 51 = 123 Ind. Cas 557. Where party is not prejudiced by wrong 
placing of burden of proof, there is no reason for interference by High Court. 
A. 1. R. 1924 Lah. 335 = 69 Ind. Cas. 521 ; A. 1. R. 1921 Lah. 162 = 3 Lah. L. J. 445. 
Finding of fact arrived at by appellate Court on correct appreciation of direction of 
lower Court as to burden of proof cannot be disturbed in second appeal. I3 L. W. 
170*59 Ind. Cas. 973. Where a question of burden of proof clearly involves a 

question of custom, an appellant is not entitled to argue it on second appeal without 

a certificate. A I. R. 1921 Lah. 77 = 2 Lah. 348*66 Ind. Cas. 492. Where 
evidence is given by both sides and one side is preferred by the lower Court, objection 
as to wrong shifting of burden of proof is groundless in second appeal, i P. L. W. 
194 = 38 Ind, Cas. 817 ; see also 121 Ind. Cas. 377* A. I. R. 1930 Lah. 677. A finding 
of fict based not on positive evidence, but on the failure of a party to dis- 
chargre the onus of proof is not such a finding as is final under section 100 of 
the C. P. Code when ihe onus is wrongly placed. 36 C. W. N. 221 P. C.= 
59 I. A. 29=59 C. 1012=136 Ind, Cas 398*55 L. W. 112*55 C. L.J. 

72 = 34 Bom. L. R, 481 = A I. R. 1932 P. C. 28 = 62 M L J. 336 (P. C ). It cannot 

he laid down as a proposition of universal application that an erroneous view of the 
burden of proof necessarily renders a Court incapable of weighing the evidence 
properly. When the lower appellate Court, notwithstanding its erroneous view as 
to the burden of proof weighed the evidence in the case pro and con and came to a 
determinate conclusion that the case set up by the plaintiff was true and that the 
defence was not, where it did not consider that the evidence was evenly balanced 
or find that the onus determined the matter, and where there was not the slightest 
ground for supposing that iis v^oncluslon was in no way influenced by its view of the 
incidence of burden of proof, held that its finding of facts was binding in the second 
appeal. 35 L. W. 511*1932 M. W. N. 345 = A. I. R. 1932 Mad. 415 ; see also A. 1. 
R. 1932 Cal. 351. 

Damages, question of. — Finding that damage has.been done is one of fact and 
no second appeal is maintainable against such finding. A. I. R. 1924 Pat. 240=1 Pat. 
L. R. 398=79 Ind . Cas. 183. Where the amount of damages has not been fixed 
arbitrarily it cannot be agitated in second appeal. 80 Ind. Cas 297 = A. I. R. 192} 
All. 199 ; A. I. R. 1936 Nag. 70. Where the principle of assessment of damages is 
involved, the matter is open to question in second appeal. 28 N. L. R. 320 ; see also 
A. I. R. 1934 All. 749* A. I. R. 1934 All. 392. The finding as to the amount of 
damages is a question of fact. 28 N. L. R. 142* 140 Ind, Cas. 68 = A. I. R. 1932 
Nag. 118. 

Disoretion of lower court.— The question as to the exercise of discretion is 
ordinarily one of fact. But such discretion must not be exercised arbitrarily but upon 
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sound legal principles governing the exercise of such discretion. A. I. R. 1926 Cal. 
677=92 Ind. Cas. 1031. In cases of instalment decree High Court would liOt interfere 
in the absence of very strong grounds. A. I. R. 1922 Lah. 355 — 27 P. W. R. 
1922 = 5 Lah. L. J. 135*66 Ind. Cas. 147. Discretion exercised by two Courts fully 
acquainted with case before which evidence could be but was not given cannot be in- 
terfered with in second appeal. 54 Ind. Cas. 731 ; see also A. I. R. 1924 Lab. 303 = 
18 P. W. R. 1923=71 Ind. Cas. 568. The High Court should not interfere with the 
rate of interest fixed by the lower Court, if it is not arbitrary. 69 Ind. Cas. 758= 
A. I. R. 1922 All. 335 ; see also A. I. R. 1923 Lah. 513=77 Ind. Cas. 460. Where 
a decision of Court is found upon conclusion of fact which does not support it and 
in exercise of such discretion extension of time is granted for filing appeal, the High 
Court can interfere. 4 P- L- P* 381 = 52 Ind. Cas. 225. Relief for declaration in a 
declaratory suit being discretionary there can be no interference in second appeal. 
A. I. R. 1930 All. 620= 129 Ind. Cas. 446. \yhcre the lower appellate Court’s 
reasons for declining to extend time under s. 5, Limitation Act, are untenable, the High 
Court can interfere in second appeal. 122 Ind. Cas. 575. Interference on the question 
of jurisdiction is discretionary with the High Court. A. I. R. 1927 Nag. 164=100 
Ind. Cas. 37. Where the discretion under s. 5 of the Limitation Act is not exercised 
after appreciation and consideration of such facts as are relevant and after application 
of the right principles to those facts, the High Court can interfere in second appeal. 
A. I. R. 1926 Lah. 442 = 94 Ind. Cas. 396. Decision rejecting document beyond 
suspicion on ground of late production can be interfered with in second appeal. 
A. I. R. 1928 Pat. 537= I 'o In^- Cas. 821. Where the lower appellate Court has not 
proceeded on the right principles in coming to conclusion the High Court can interfere 
A. 1 . R. 1926 Mad. 57 = 49 M- L J- 516=91 Ind. Cas. 525. The appellate Court is 
always reluctant to interfere with the decision in a matter of discretion. A. I. R. 
1929 Rang. 221 = 121 Ind. Cas. 815 ; 34 Ind. Cas. 547 ; 101 Ind. Cas. 257 = A. I. R. 

1927 Lah. 424. Where in the exercise of discretion the lower appellate Court refused 
to allow a point not included in the Memorandum of Appeal, to be raised at hearing 
it cannot be challenged in second appeal unless improperly exercised. A. I. K. 

1928 Lah. 536=107 Ind. Cas. 283. The lower appellate Court’s refusal to exercise 
of discretionary powers under Order XLI, r. 33, is not an error of law. A. I. R, 1930 
Mad. 709= 123 Ind. Cas. 39* 

Where the lower appellate Court in the exercise of proper discretion refuses to 
allow an amendment of pleading, the High Court should not interfere. A. I. R. 1933 
Lah. 867. The discretion of the lower Court is not to be interfered with unless it has 
been exercised capriciously in an arbitrary manner and contrary to well-recognised 
judicial principles. 146 Ind. Cas. 613=34?. L. R. 736=A. I. R. 1933 Lah. 892 ; 
see also 144 Ind. Cas. I33=.i933 . A. L. J. 56i = A. I. R. 1933 All. 294. Second 
appeal lies where exercise of discretion is based on misapprehension of facts. A. L. R. 
1933 All. 265. Wrong exercise of discretion in issuing commission cannot be 
questioned in second appeal. A. 1 . R. 1933 ^at. 542. 

Fraud — Whether particular transaction is fraudulent or not is a question of fact. 
A. I. R. 1926 Oudh 501 = 94 Ind, Cas 927 ; 107 Ind. Cas. 490. But where in deter- 
mining whether there has or has not been any fraud, the lower Courts have gone 
outside the proper foundation for determination of such a question, the High Court 
will interfere in second appeal. A. I. R. 1926 Bom. 33 = 27 Bom. L. R. 1318=91 
Ind. Cas. 426. Inference of fraud from facts found is a question of law. 17 C. L. J. 
209 ; A. I. R. 1929 All. 861 ; 5 Ind. Cas. 398. Where inference of fraud drawn 
is based upon the facts so found and the first appellate Court refused to draw an 
inference of fraud upon the facts so found, the decision cannot be questioned in 
second appeal unless the facts found necessarily amounts to fraud. A. I. R. 1922 
Pat. 507=3!^. L. T. 501 = 77 Ind. Cas. 957. Whether a debt is fictitious is a ques- 
tion of fact and finding cannot be questioned in second appeal, no Ind. Cas. 432. 
Question whether intention of transfer was to defeat or delay creditors is one of 
fact. 60 Ind. Cas. 527 (Lah )•, see also 63 Ind. Cas. 169. The finding that a decree 
was obtained by fraud is a finding of fact against which no second appeal lies. 
A. I. R. 1934 Lah. 50. A finding that a transaction is collusive and is intended to 
defeat and delay the creditors is a finding of fact and as such is conclusive in 
second appeal. 38 P. L. R. 577. 

Malice.— Finding of malice in a suit for malicious prosecution is a question of 
fact. A. I. R. 1936 Pat. 185=17 Pat. L. T. 405 j see also 37 Bom. L. R. 468= A, I. 
R. 1935 Bom. 355*^58 Ind. Cas. 31. 
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Consideration of evidence and second appeal.— Finding of fact arrived 
at without considering the whole evidence or very important piece of evidence is not 
binding in second appeal. A. I. R. 1922 Pat. 503^70 Ind. Cas. 853 ; see also 68 Ind. 
Cas. 332 ; 65 Ind. Cas. 504 ; 65 Iiid. Cas. 497 ; A. I. R. 1922 Pat. 562=3 P. L. T. 
483 ; 79 Ind. Cas. 107 = A. I. R. 1925 Lah. 87 ; 71 Ind. Cas. 992 = A. I. R. 1930 All. 
401 ; A. 1. R. 1930 Lah. 150=124 Ind. Cas. 337 ; A. I. R. 1929 Lah. 145=112 Ind. 
Cas 385 ; A. I. R. 1929 Rang. 257 = 7 Rang. 751 ; A. I. R. 1928 Mad. 826=54 M. 
L. J. 600=27 L. W. 827 = 110 Ind. Cas. 593 ; A. I. R. 1927 Mad. 493=110 Ind. Cas. 
306. The findings of fact based on theories and assumptions can be questioned 
in second appeal. A I R. 1927 Nag. 392 = 99 Ind. Cas. 1046. A finding based on 
no evidence is not binding in second appeal and can be interfered with. 60 C. L. J. 
288 ; 1934 M. W. N. 1082 = 40 L. W. 749. Neither erroneous finding of fact nor 
amount of evidence required to prove fact can be questioned in second appeal. A. 
I. R. 1931 Lah. 144=31 P. L. R. 381 = 132 Ind. Cas. 379 ; 87 Ind. Cas. 1040 = A. I. R. 
1925 Oudh 247 ; 88 Ind. Cas. 490= A. I. R. 1925 Oudh 691 ; 79 Ind. Cas. 440= A. 1. 
R. 1923 Lah. 21. Decision as to market value and amount paid in pre-emption 
suit however erroneous, cannot be challenged in second appeal. 3 Lah. L. J. 108 = 
64 Ind. Cas. 297. Finding based on inadmissible evidence or on no evidence can be 
interfered with in second appeal. 63 Ind. Cas. 81 1 ; 63 Ind. Cas. 954=25 C.W.N. 1022 
= 35 C. L. J. 19 ; 62 Ind. Cas. 647 = 25 C. W. N. 881 = A. I. R. 1921 Cal. 71 ; 61 Ind. 
Cas. 102= A. I. R. 1921 Pat. 18 ; 6 P. L. J. 72 ; 2 P. L. T. 17 : 53 Ind. Cas. 308=10 
L. W. 52S = (i92o) M. W. N. 163 ; 48 Ind. Cas. 742 ; 5 O- L. J. 179=46 Ind. Cas. 
52 -, 42 Ind Cas. 397 = 2 Pat. L. W. 183; A. I. R. 1924 Mad. 447 = 21 L. W. 

227 = 86 Ind. Cas. 919; A. I. R. 1Q25 Oudh 384=12 O. L. J. 130=2 O. W. 

N. 10 ; A. I. R. 1922 Pat. 562 = 3 P. L. T. 483 ; 64 Ind. Cas. 929=A. I. R. 1929 

Lah. iiq=2 Lah. 271; 38 Ind. Cas. 586=17 P. W. R. 1917; 42 Ind. Cas. 

282=100 P. L. R. 1917 = 89 P. VV. R. 1917 ; 38 Ind. Cas. 561. Appellate Court in 
reversing finding of fact should consider whole evidence. 31 M. L. J. 311 = (1916) M. 
W. N. 133=20 M. L. J. 228=35 Ind. Cas. 421. In second appeal, the High Court 
does not interfere with binding of facts, based on material facts and evidence. 112 
P. R. 1916=38 Ind. Cas. 62 ; see also 35 P. R. 1919 = 78 P. L. R. 1919=51 Ind. Cas. 
378 ; 3 Lah. L. J. 409. Every piece of relevant evidence must be considered 
bui every portion of it need not be referred to. 52 Ind. Cas. 173 ; 43 Ind. Cas. 525 ; 
43 Ind. Cas. 857 = 3 Pat. L. W. 213. 

Failure of lower Court to appreciate document put in evidence affords no ground 
for second appeal. 38 Ind. Cas. 158. The lower appellate Court has power to attach 
such proper value to each piece of evidence documentary or otherwise and the High 
Court in second appeal cannot go into the weight to be attached to each. 19 C. W. 
N. 1015 = 31 Ind. Cas. 695 ; see also 32 Ind. Cas. 862 ; 46 C. 152 = 22 C. W. N. 822 
= a 0 Ind. Cas. 237 ; 47 Ind. Cas. 780 ; 53 Ind. Cas. 137 ; 52 Ind. Cas. 739 ; i P. 
L. T. 224= 55 Ind. Cas. 922 ; A. 1. R. 1921 Lah. 284=4 Lah. 426; A. 1. R. 1931 
Oudh 116 = 8 O. L. J. 202 = 61 Ind. Cas. 781. But the ignoring of an important 
piece of evidence by the lower appellate Court, affords a good ground for second 
appeal. 18 P. W. R. 1917 = 42 Ind. Cas. 76. The High Court has to accept the 
finding as to the importance of evidence as a question of fact, except where a special 
question e. g. credibility of witnesses apart from demeanour arises. 39 A. 426= 15 A. 
L. J. 349= 3Q Ind. Cas. 666. Error of Judge in criticising evidence of one witness on 
a wrong idea that other two had not been examined, vitiates his finding. 41 Ind. Cas. 

456. 

Importance given to Thak and Revenue Survey Map is one of fact and decision 
on it cannot be questioned in second appeal. 79 Ind. Cas. 1033= A. I. R. 1924 Cal. 
977. Findings of fact cannot be questioned on ground that unnecessary importance 
was given to certain facts. A. I. R. 1929 Nag. 270=119 Ind. Cas. 674 ; see also 123 
Ind. Cas. 51 = A. I. R. 1930 Oudh 330=7 O. W. N. 333 ; A. I. R. 1926 Cal. 822=43 
C. L. J. 327 = 30 C. W. N. 826=95 Ind. Cas. 334 -, A. I R. 1926 Mad, 173 = 22 L. 
W. 786=93 Ind. Cas. 670 ; A. I. R. 1925 Oudh 367 = 12 O. L. J. 134 = 86 Ind. Cas. 
743- , Where appellate Court believes in certain statements, which trial Court does 
not, it is not subject to second appeal. A I. R. 1925 Oudh 537 = 85 Ii^d. Cas. 407. 
Finding of trial Court regarding untrustworthiness of witness cannot be interfered 
unless strong ground exists for it. A. I. R. 1929 Nag. 117 = 116 Ind Cas. 432. But 
reverse finding of lower appellate Court due to misapprehension of evidence is not 
binding on High Court. A. 1. R. 1926 Nag. 129=89 Ind. Cas. 663 ; A. I. R. 1923 
Liab. 206=73 ^nd. Cas. 756. Question of the weight to be attached to documentary 
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evidence is one of fact. Question whether a given document refers to a particular 
law is one of fact. A. 1. R. 1923 All. 492«^7i InH. Cas 762. Misconstruction of a 
document alleged to contain admission is not a question of law which can be raised 
in second appeal. 68 Ind. Cas. 1003 = A. I. R. 1922 Cal. 185 = 36 C. L. J. 182. 

The High Court can consider the effect of expert evidence given on both sides 
and found to be true by the lower Court. A. I. R. 1925 All. 24 = 47 A. 243 « 22 A- L. 
J. 1045=83 Ind. Cas 27. Finding based on comparison of handwriting, proved by 
comparison of signatures cannot be set aside in second appeal. A. I. R. 1923 Lah. 
^95~5 Lah L. J. 530=77 Ind. Cas. 872. Where High Court differs from the lower 
Courts not only in the estimate of the evidence, but also with regard to the inference 
desirable from documents produced in the case and other circumstances, the Judicial 
Committee is competent to deal with the case on its merits. A. I. R. 1922 P. C. 
272 = 27 C. W. N. 925 = 45 M. L. J. 460 = 49 I. A. 399=36 C. L. J. 499=32 M. L. T. 
1 = 71 Ind. Cas. 984. In an appeal under Letters Patent, onus is on person raisirg 
contention to show from record that evidence h.id been disregarded or misinterpreted. 
A. I. R. 1922 All. 312 = 44 A. 169=19 A. L. J. 964 = 65 Ind. Cas. 371. Findings of fact 
arrived at by the Court of first appeal cannot be interfered with in second appeal 
merely on the ground that on the evidence adduced in the case, it would have taken 
a different view from that taken by the Court of first appeal. 97 Ind. Cas. 853. Where 
some documentary evidence is excluded from consideration on the erioneous ground 
that it was inadmissible in evidence for want of registration vitiates the finding of 
fact and a second appeal lies. 29 P. L. R. 287= loS Ind. Cas. 191. 

Finding of fact not based on legal evidence can be set aside even in secood 
appeal. 24 P. W. R. 1916 = 33 Ind. Cas. 937 ; 42 Ind. Cas 68= ii Bur. L. T. 229 ; A. 
I. R. 1924 Mad. 617=19 L. W. 560 = 83 Ind. Cas. 567 ; 51 Ind Cas. 177 = 24 C. W. N. 
81=47 C. 107 = 46 I. A. 140=37 M. L. J. 36=21 Bom. L. R. 220= 17 A. L. J. 700 
(P. C.) ; A. I. R. 1924 Lah. 465 = 6 Lah. L. J. 127 = 80 Ind. Cas. 329 ; A. I. R. 1925 
Cal. 302 = 80 Ind. Cas. 903 •, A. I. R. 1925 Oudh 525 = 27 O. C. 331 = 85 Ind. Cas. 338 ; 
A. I. R. 1929 All. 48 i = (i 92 p) A. L. 1.873=118 Ind. Cas. 372 ; A. I. R. 1926 Nag. 
99=89 Ind. Cas. 752 ; 94 Ind. Cas. 929= A. I. R. 1926 Pat. 187 = 7 I". L. T. 547 ; 104 
Ind. Cas. 78i = A. I. R. 1927 Mad. 116=39 M. L. T. 633 ; A. I. R. 1927 P. C. 257 = 53 
M. L. J. 703 = 32 C. W. N. 3=107 Ind. Cas. 449 i A. 1. R. 1928 Lah 737 = 29 P. L. R. 
410=112 Ind. Cas. 455 ; A. 1. R. 1930 Lah. 677=121 Ind. Cas. 377 = Ind. Rul. (1930) 
Lah. 217; A. I. R. 1930 Cal. 815 = 58 C. 585=35 C. W. N. 133 ; A. I. R. loii Lah. 
213=12 Lah. L. J. 107=131 Ind. Cas. 301. But findings of facts based on legal 
and admissible evidence cannot be questioned in second appeal even when such 
finding is erroneous. A. I. R. 1928 All. 289=^50 A. 754 = 26 A. L. J. 696= 115 Ind. Cas. 
448; see also 99 Ind. Cas. 183 ; 95 Ind. Cas. 925 = A. I. R. 1927 Oudh 95=1 
Lah. 458=29 O. C. 330; A. I. R. 1928 Mad. 377=109 Ind. Cas. 771; A. I. R. 
1928 All. 289=50 A. 754=26 A. L. J. 696=115 Ind. Cas. 771 ; A. I. R. 1930 Lah. 999 
= 32 P. L. R. 119=12 Lah. 224=129 Ind. Cas. I ; A. I. R. 1930 Lah. 911=11 Lah. 
410=12 Lah. L. J. 161=133 Ind. Cas. 278 ; A. I. R. 1931 Lah. 220=31 P. L. R. 195 
= 123 Ind. Cas. 81 ; 120 Ind. Cas. 56=34 C. W. N. i = A. I. R. 1929 P. C. 286 = 56 
LA. 388=51 C. L. J. 1 = 57 M. L. J. 849=32 Bom. L. R. ii4(P. C.); A. I. R. 1929 
Oudh 402 = 6 O. W. N. 652= I ig Ind. Cas. 866 ; A. 1. R. 1930 Nag. 1 1 = 1 19 Ind. 
Cas. 677 ; 90 Ind. Cas. 209- A. I. R. 1926 Nag. 192 ; A. I. R. 1925 Oudh 658 = 87 
Ind. Cas. 208 ; 82 Ind. Cas. 822 = A. 1. R. 1925 Cal. 469 ; 74 Ind. Cas. 1004 ; 45 A. 
53 ; 65 Ind. Cas. 475 = A. I. R. 1922 Lah. 140 ; 68 Ind. Cas. 500= A. 1. R. 1923 Cal. 
279 ; 69 Ind. Cas. 8o7 = A. I R. 1922 All. 283 ; 70 Ind Cas. 202 = A. I. R. 1922 Lah. 
356=6 Lah. L. J. 513 ; 37 Ind. Cas. 439=3 O. L. J. 644 ; 62 Ind. Cas. 1002=15 
S. L. R. 84 ; A. 1. R. 1921 Lah. 284=4 Lah. L. J. 426 ; 4 Lah. L. J. 31 1. Finding 
of fact based on evidence which has been misread or misunderstood is open to 
objection. A. I. R. 1921 All. 212=19 A. L. J. 149=61 Ind. Cas. 65. A finding of fact 
is not binding in second appeal where the low’er Court ignores valuable evidence in 
arriving at that finding. A. I. R. 1926 Cal. 603 = 91 Ind. Cas. 1026 ; 112 Ind. Cas. 
461. Question whether a fact is proved on evidence is one of fact while that of its 
admissibility is one of law. 1 31 Ind. Cas. 395 = A. I. R. 1931 Oudh 142 = 8 O. W. N. 
152=131 Ind. Cas. 395. 

Judgment from which second appeal lies. — Where the lower appellate 
Court has proceeded on wrong assumptions the decree can be set aside in second 
appeal. A. I. R. 1927 Lah. 614=103 Ind. Cas. 235. Judgment based on wrong 
conception of law may also be set aside. 30 C. W. N. 520= A. 1. R. 1930 Cal. 1169. 
l.ower appellate Court is bound to state its findings clearly. A. I. R. 1923 Cal. 27^= 
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67 Ind. Cas. 998 ; 23 C. W. N. 1048= 53 Ind. Cis. 1007 ; 41 Ind. Cas. 385 = 2 Pat. 

L. W. 12 ; 75 Ind Cas. 780 Bat although the judgment of the appellate Court is 
meagre and n«t in conformity with the rule unless a substantial error affecting the 
merits of the case is shown, High Court will not interfere. 20 M. L- T. 520 = 31 

M. L. J. 870= (1917) M. W. N. 43*38 Ind. Cas. 26. Where rent suit is dismissed 

on the ground that the suit lands were not comprised in the tenancy, that being an 
irrelevant decision, an appeal would lie. A. I. R. 1927 Cal. 410=100 Ind. Cas 525. 
Where only the pleas of parties were recorded but the parties were not examined on 
the points and hence real parties in dispute were ignored, such trial is vitiated and 
can be set aside in second appeal. A. I. R. 1927 Nag. 180=100 Ind. Cas. 855. 
Finding of fact on inadmissible evidence cannot be maintained. A. I. R. 1927 Lah. 
448=8 Lah. L J. 651=29 P. L. R. 74=103 Ind Cas. 889. Appellate Court’s ex parte 
decree against respondent not summoned is subject to second appeal on ground of 
illegality. 117 Ind. Cas. 229. The High Court in second appeal will reverse the 
decision of the lower appellate Court which is based on an inadmissible and 
unproved document. 18 N L. J. 333 The discreti)n of the lower appellate Court 
cannot be interfered with in second appeal for calling of witness by it. 38 P.L.R. 449. 
A finding that the holder of a superior interest acquiriug an inferior interest intends 
to keep the two interests separate and consequently there is no merger, is properly 

one of frict. 30 C, W. N 694 It is not open in second appeal to interfere with a 

decision of fact in the absence of an error of law A. I R. 1935 P^^ 152=158 Ind. 
Cas. 51. The findin/, of the lower appellate Court as regards the meaning of a 
word as used in the agreement is final. A. 1. R. 1935 Lah. 902. The finding that 
a certain document is not genuine is one of fact and cannot be agitated in second 
appeal. A. I. R. 1935 Pat. 349=16 Pat. L. T. 377=155 Ind. Cas. 827. The opinions 
of experts are relevant, but not conclusive as to the matters to which they relate ; 
their value and sufficiency cannot legitimately form the subject of consideration 
and scrutiny in second appeal. A. I. R. 1935 All. 501. A finding that a certain 
person is not the legitimate son and heir of another is a finding of fact and cannot 
be ohallanged in second appeal. A. I. R. 1935 Oudh 80=1935 O. W. N. 25=153 
Ind. Cas. 349. Finding of fact of lower Court if there is no error of law is binding 
on Court of appeal. A. I. R. 1929 Pat. 127=10 P. L T. 138=115 Ind. Cas. 890 ; 
see also 4 C. 1104=43 I A. 172=20 C, W. N. 1245 = 18 Bom. L. R. 838= 37 Ind. 
Ca?. 223 (P.C.) ; 38 Ind. Cas. 161 ; A. 1. R. 1921 Lah 211 = 3 Lah. L. J. 231 = 60 
Ind. Cas. 805 ; 57 Ind. Cas. 350*31 C. L. J. 501 ; 37 M. L. J. 199=52 Ind. Cas. 
407 = 24 C W". N. 201 = 22 Bom. L. R. 7=17 A. L. J. 1004 (P.C.) ; 3 Lah. L. J. 470 ; 
61 Tnd. Cas. 135 = 8 O, L. J. 4 ; 67 Ind. Cas. 803 = A. I. R. 1922 Oudh g6 

= 90. L. J. 127; 70 Ind. Cas. 29g=A. I. R. 1923 Lah. ii ; A. I. R. 1923 

Oudh 26=9 O. L. J, 497 = 70 Ind. Cas. 74 ; A.I R. 1925 Lah. 353 = 26 P. L. R. 451= 7 
Lah. L. J. 70=38 Ind. Cas. 588 ; A. I. R. 1920 Lah. 377=7 Lah. L. J. 129=26 P. L. 
R. 1)7 = 88 Ind. Cas. 1019; 95 Ind. Cas. 463=13.0. L, J. 146; 90 Ind. Cas. 
976=A. I. R. 1926 All. 130; A. I. R. 1927 All. 377 = 100 Ind. Cas. 626; 
A. I. R. 1927 Lah 845 = 99 Ind, Cas. 890; A. I. R. 1927 Mad. 33 = 52 M. 
L. J. 100 = 25 L. W. 76 = 99 Ind. Cas 981 ; r6 Ind. Cas. 14= A. 1. R. 1926 
Oudh 522; 98 Ind. Cas. 876 ; A. I, R. 1928 Rang. 303 = 6 Rang. 586 = 114 Inti 
Cas. 538 ; 124 Ind. Cas. 358 = A. 1. R. 1929 Oudh 447 = 5 Luck. 377 = 6 O. W. N. 
859=124 Ind. Cas. 358 ; III Ind. Cas. 791 ; A. 1. R. 1931 Mad. 206=1930 M. W. N. 
1235 = 131 Ind. Cas. 121 ; A.I. R. 1930 Pat. 564= 129 Ind. Cas. I33;A. I. R. 1931 
Nag. 67 = 27 N. L. R. 8=131 Ind. Cas. 662; A.I. R 1931 Nag. 95= 13 N. L. J. 
202 ; A. I. R. 1930 Lah. 1067 = 31 P. L. R. 214=123 Ind. Cas. 285 ; A. I. R. 1930 
Lah. 1010=11 Lah. 393=3^ L. R. 755 = 128 Ind. Cas. 293 ; A. I. R. 1930 Lah. 
142=120 Ind. Cas. 170 ; A. I. R. 1929 Lah. 165=117 Ind. Cas. 813. Second appeal 
does not lie on ground of even grossly erroneous finding of fact or of mistake as its 
meaning of document containing evidence. A. 1. R. 1931 Oudh 142 = 8 O. W. N. 
152=131 Ind. Cas. 395. New question of fact cannot be raised in second appeal 
for first time. A. I. R. 1931 Mad. 284=* 33 L. W. 681. Finding legally proved, that 
compromise in good faith exists is one of fact and cannot be questioned in second 
appeal. 121 Ind. Cas. 291. Findings offset arrived on pure conjectures, unjustifiable 
assumptions and unwarranted inferences are not final in second appeal. A. I. R. 
1930 Lah. 238=122 Ind. Cas. 109. High Court can leave out 01 considerations 
bindings of lower Court not definite and not necessary for the case. A. I. R. 1929 
Lab. 653=120 Ind. Cas. 5. Findings based on whimsical reasoning must be set 
aside. A. I. R. 1925 Oudh 386= 12 O. L. J. 105 = 86 Ind. Cas. 686 ; see also A. I. R. 
1929 Oudh 453=6 O. W. N. 801 = 123 Ind. Cas. 63. Finding of fact contradicting 
other finding is open to second appeal. A.I. R. 1928 Lah. 690=108 Ind. Cas. 521. 
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Privy Council like the High Court is bound by a finding of fact by lower appellate 
Court. A. I. R 1928 P. C. 219=28 L. W. 204 = 32 O. W. N. 1146=48 C. L. J. 4i5“ 
Ind. Cas. 240 (P. C.) - see also A. I. R. 1927 P- C. ii7*54 C. 586=54 I A. 196=31 
C. W. N. 885=53 M. L. J. 117 = 39 M. L. T. 170 = 26 L. W. 642 (P. C.)=ioi Ind. 
Cas. 359. ^ Though finding of fact cannot be challenged in second appeal correctness 
of conclusion therefrom can be challenged. 24 O. C. 1=61 Ind. Cas. 144* The 
High Court should not interfere in second appeil with one of two possible inferences 
drawn by the lower Court. 46 Ind. Cas. 794. Finding of fact upon evidence cannot 
be questioned in second appeal. A. I. R. 1925 Pat. 384 = 6 P. L. T. 67 = 86 Ind. Cas. 
141; see also 86 Ind, Cas. 847 = A. I. R, 1925 Nag. 271 = 8 N. L. J. 29;A. I. R. 
1924 Nag. 240=78 Ind. Cas. 887 ; A. I. R. 1923 Lah. 236 = 7 P. W. R. 1923=73 
Ind. Cas. 232. 

Inference from facts.-— Drawing of legal inference from admitted tacts is a 
question of law. A. I. R. 1930 Mad. 449=58 M. L. J. 581 = 53 M. 510=31 L. W. 
769=127 Ind. Cas. iji ; A. I. R. 1930 Lah. 824 = 31 P. L. R. 547=123 Ind. Cas. 536 ; 
A. I. R. 1929 Nag. 270=119 Ind. Cas. 674; A. L R. 1929 All. 875=119 Ind. Cas. 
ili-,A.I.R 1928 All. 381 = 26 A. L. J. 887=116 Ind. Cas. 81 ; 113 Ind. Cas. 746; 
A. I. R. 1929 All. 872=118 Ind. Cas. 520 ; A. I. R. 1929 AH. 767 = 122 Ind. Cas. 756 ; 
112 Ind. Cas. 847 •. A. I. R. 1926 Nag. 332 = 9 N. L. J. 70 = 95 Ind. C:s. 553 ; 96 Ind. 
Cas. 356= A. I. R. 1926 Nag. 494 ; A. I. R. 1928 Lah. 722 = 111 Ind. Cas. 645 ; A. I. 
R. 1928 Nag. 163= II N. L. J. 21 = 111 Ind. Cas. 488 ; 55 C. 355 = 32 C. W. N. 184 = 
107 Ind. Cas. 81 = 1928 Cal. 315 ; A. I. R. 1929 All. 861 = 118 Ind. Cas. 381 ; A. I. R. 
1928 All. 39=50 A. 180=25 A. L. J. 1014=108 Ind. Cas. 729 ; A. I. R. 1928 Lah. 
774 = 10 Lah. 360^30 P. L. R. 541 = 112 Ind. Cas. 736 ; 103 Ind. Cas 486= \. I. R. 

1927 Nag. 166=10 N. L. J. 12 ; A. I. R. 1927 All. 601 = 106 Ind. Cas. 49 ; A. I. R. 

1928 All. 39=50 A. 180=25 A. L. J. 1014 ; A. I. R. 1927 All. 811 = 28 P. L. R. 406= 
104 Ind. Cas. 702 ^ 157 Ind. Cas. 638 = 1935 O. W N. 899; A. I. R. 1935 Cal 713 -, 
A. I R. 1935 Lah. 765 ; A. 1. K. 1935 Pat. 415 = 16 Pat. L. T. 363=158 Ind. Cas. 
1134; A. I. R. 1935 Lah. 132; A. I. R. 1935 All. 1008=1935 P. L. J. 1251 ; 
A. I. R. 1935 Cal 760. The status of public prostitutes is a question of law. A. I. R. 
1926 Lah. 461 =93 Ind. Cas. 827. Where only one inference from facts is legally 
possible, wrong inference is conclusion on question of law, but if alternative inferences 
are possible it is a finding of fact. A. I. R. 1930 Lah. 936=31 P. L. R. 662 = 128 
Ind. Cas. 311 ; A. I. R. 1930 Nag. 200=122 Ind. Cas. 379 •, A. I. R. IQ28 Lah. 930= 
no Ind. Cas. 762 •, A. I. R. 1926 Nag. 192 = 90 Ind. Cas. 209 -, A. I. R. 1923 Lah. 
239=79 Ind. Cas. 814 •, A. I. R, 1924 Nag. 160 = 78 Ind. Cas. 112. 

Soundness of the conclusions from facts may involve matters of law and may be 
questioned by a Court of second appeal. A. I. R. 1923 Lah. 216 = 73 Ind. Cas. 795 5 
sec also 62 Ind. Cas. 534= A. I. R. 1921 Mad. 661 = 40 M. L.J. 301 = 13 L. W. 218 = 
(1921) M. W. N, 233 ; A. I. R. 1921 Bom. 385 = 45 B. 1186=23 Bom. L. R. 514 = 
63 Ind. Cas. 248 ; see also A. I. R. 1923 Mad. 54 = 43 M. L J. 556 = 71 Ind. Cas. 330 ; 
69 Ind. Cas. 781 = A. I. R. 1922 Nag. 96: 71 Ind. Cas. 15 = 1924 Pat. 373 =1 Pat. L. R. 
32 ; A. I. R. 1923 Lah. 497 = 77 Ind. Cas. 473 ; 79 Ind. Cas. 884= A. I. R. 1924 Nag. 
410=21 N. L. R. 12 ; 87 Ind. Cas. 64 = A. I. R. 1925 All. 796 ; A I. R. 1926 Nag. 
J97=9o Ind. Cas. 196 ; A I. R. 1926 Mad. 511=50 M. L. J. 25i = (i926) M. W. N. 
344 ; 57 C. L. J. 509. In second appeal it is not for the High Court to decide whether 
the conclusions drawn by the lower appellate Court from facts are correct or not, 
but it has only to be satisfied if such concluiions are legally deducible from the 
evidence on record. 20 Ind. Cas. 523=7 S. L. R. 11 ; 62 Ind. Cas. 1002 = A. I. R. 1921 
Sind 25 = 15 S. L. R. 84 ; sec also 39 C. W. N. 888. 

Inference from proved or admitted fact is not necessarily question of law and 
where it is based on balance of evidence, the question is one of fact. A. 1. R. 1930 
All. 218=127 Ind. Cas. 586. Lower appellate Court's inference that previous order 
of cash deposit was varied from Court's acceptance of security is not question 
of fact. A. I. R. 1930 Lah. 567 = 31 P. L. R. 327 = 11 Lah. 531-127 Ind. Cas. 713. 
Where inference is drawn not from evidence given, it can be challenged in second 
appeal. A. 1. R. 1929 Lah. 198=10 Lah. L. J. 455=116 Ind. Cas. 325. A wrong 
inference from facts does not entitle the High Court to interfere. 74 Ind. Cas. 818= A. 

I. R. 1924 Oudh 164 ; 74 Ind. Cas. 843= A. 1. R. 1924 Pat. 305. The question whether 
a particular section of an Act does or does not apply is a question of law. 
A. I. R. 1923 AU. 583=45 A. 520=21 A. L. J. 428 = 74 Ind. Cas. 307. Inferences 
from documents other than those of title are questions of facts. A. 1. R. 1925 All. 
39=78 Ind. Cas. 112 ; A. I. R. 1924 Oudh 185=74 Ind. Cas. 811. Inference from 
entries admitted, unless illegitimate, being one of fact cannot be reagitated. A. I. 
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R. 1925 All. 353=85 Ind. Cas. 584 ; see also A. I. R. 1924 Lah. 7ig=a6 Lab. L. J. 
311*85 Ind. Cas. 89. Question regarding amount of care required to be taken by 
a bailer can be decided in second appeal. A. 1. R. 1924 Cal. 92*27 C. W. N. 1017* 
80 Ind. Cas. 279. So also a Court of second appeal can decide whether a landlord 
has recognized a tenant. A. I. R. 1925 Cal. 761*85 Ind. Cas. 636. Nature of posses- 
sion is a quesion of legal inference. A. I. R. 1926 Nag. 129 = 89 Ind. Cas. 663. 
It is competent for the second appellate Court to interfere with a finding as to the 
legal status of a parly. A. I. R. 1927 Nag. 200=101 Ind. Cas. 252. Inferences as 
to joitness or disruption of joint Hindu family are findings of facts. 97 Ind. Cas. 
817 =A. I. R. 1926 Lah. 443=27 P. L. R. 223. The inference of knowledge on the 
part of a landlord or his local agent that a tenant of his is selling up a rent-free right 
based on certain facts is not an inference of law but an inference of fact. A. 1. K. 
1934 Pat. 167. 

Question of jurisdiction.— Order passed without jurisdiction can be set aside 
in second appeal. A. I. R. 1931 Lah. 96=32 P. L. R. 293=131 Ind. Cas. 141 ; A. I. 
R. 1930 Lah 1005 = 32 P. L. R. 90=121 Ind. Cas 722 ; 29 C. L. J. 48«49 Ind. Cas. 
*35 ; 45 C. 926=27 C. L J 115 = 43 Ind. Cas. 758 ; 1933 A. L. J. 103 = A. I. R. 1933 
All. 403 ; but see A. I. R. 1934 Lah. 79=36 P. L. R. 142 = 150 Ind. Cas. 15. Question 
of jurisdiction can be taken in the second appeal for the first time. A. 1. R. 1923 
Lah. 551=77 Ind. Cas. 532 ; A. I. R. 1924 All. 83 = 75 Ind. Cas. 1053 ; A. I. R. 1923 
Bom. 321 = 47 B. 843=25 Bom. L. R. 945 = 77 Ind Cas. 654 ; but see A. I. R. 1930 
Cal. 267 = 50 C. L. J. 543= 126 Ind. Cas. 401. Plea requiring remand and taking of 
evidence cannot be raised for first time in second appeal. Objection to jurisdiction 
of Sub-Registrar on ground that fictitious plot of land had been entered in lease to 
give him jurisdiction cannot be taken for first time in second appeal. 51 Ind. 
Cas. 862. 

Question of legal neoessity.«-Whether there existed legal necessity or not 
can be gone into in second appeal. A. I. R. 1926 Nag. 486=96 Ind. Cas. 1006. 
Finding as to legal necessity for alienation of ancestral property by Hindu father 
IS one of fact. A. I. R. 1921 Lah. 304=3 Lah. L. J. 491=63 Ind. Cas. 515 ; see also 
66 Ind. Cas. 881 =3 Lah. L. J. 137 ; A. L. R. 1932 Lah. 348 ; 32 P. L. R. 6o7 ; A. I. 

1933 Lah. 343 ; A. I. R. 1922 Lah. 398=4 Lah. L J. 243 ; A. I. R. 1923 All. 28 = 70 
Ind. Cas. 815 ; A. I. R. 1935 Pa-t. 175 Question about necessity for transfer may be 
mixed question of fact and law but finding about necessity deduced from wrong 
principles is one of law. A. I. R. 1923 Lah. 41=79 Ind. Cas. 211 •, A. I. R. 1923 Lah. 

660=79 Ind. Cas. 980 ; A. I. R. 1924 Lah. 685 = 6 Lah. L. J. 313 = 78 Ind. Cas. 148 •, 

A. I. R. 1923 Lah. 669 = 78 Ind. Cas. 11. The question as to the existence of necessity 
for alienation is a question of fact and whether a tenderer should see to the application 
0?' money is a question of law. A. I. R. 1925 Oudh 740 = 90 Ind. Cas. 345 ; sec also 
8; Ind. Cas. 489=A. I. R. 1925 Oudh 557 = 27 O. C. 329 ; A. I. R. 1924 Lah. 689= 
75 Ind. Cas. 674 ; 33 P. L. R. 607 ; see also 162 Ind. Cas. 797= 17 Pat. L. T. 488 = 
A. I. R. 1936 Pat. 275. Where lower appellate Court decided the question as to the 
existence of legal necessity on entirely wrong principles, the High Court is com- 
petent to go into the question. A. I. R. 1923 Lah. 600 = 75 Ind. Cas. 919 ; 
see also 47 Ind. Cas. 39=38 P. L. R. 1918 = 92 P. W. R. igi8. Failure to 

prove legal necessity for rate of interest cannot be raised for the first time 

in second appeal. A. I. R. 1922 Pat. 356=1 Pat. 612 = 3 Pat. L. T. 367 = 67 Ind. Cas. 
790. Legal necessity for alienation is a finding of fact and is binding in second 
appeal. 33 P. L. R. 564** A. I. R. 1932 Lah. 473=33 P- L. R. 564. 

Question of Limitation. — The question as regards limitation is a mixed 
question of law and fact. A. I. R. 1927 Cal. 30 = 79 Ind. Cas. 635. Where the facts 
are admitted, plea of limitation can be allowed for the first time in the second appeal. 
(1929) A. L. J. 229=A. I. R. 1928 All. 689=114 Ind. Cas. 734; see also 65 
Ind. Cas. 580= A. I. R. 1922 Lnh. 240. Plea of limitation, though one of law, can- 
not be argued on second appeal, if it involves investigation of facts and was not 
taken below or in Memorandum of second appeal. A. I. R. 1930 Cal. 385 = 57 C. 
114=125 Ind. Cas. 607 ; 115 Ind. Cas. 680=10 P. L. T. 53 ; A. I, R. 1929 Lah. 
432 = 11 Lah. L. J. 91 = 30 P.L. R. 296=115 Ind. Cas. 71 ; 72 Ind. Cas. 326= A. I. R. 
1923 Bom. 254=25 L.R. 245; A.IR. 1928 Cal. 870=32 C.W.N. 778=115 Ind. Cas. 
606. It is only when the lower appellate Court exercises a judicial discretion that the 
High Court will not interfere in second appeal on a plea that the lower appellate Court 
was wrong in applying the provisions of s. 5. But such intereference is justified 
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where the Court decided the point wholly upon an erroneous view of law. A. I. R. 
1936 Lah. 742. 

Question of marriage.—Sufhciency of evidence to prove marriage is a question 
of fact. A. 1. R. 1921 Lah. 201 = 5 Lah. L. J 117 = 84 Ind. Cas. 1039 ; in Ind. Cas. 
712 ; A. I. R. 1924 Lah. 188=5 Lah. L. J. 505 = 73 Ind. Cas. 896. But the question 
as to the form of marriage is a question of law. 90 Ind. Cas. 358 = A. I. R. 1926 AH. 
1=48 A. 126=23 A. L. J. 281. 

Question of adoption.— The question of adoption is one of fact and as 
such cannot be interfered with in second appeal. A. I. R. 1934 Lah. 968. 

Question of minority. — The finding that a person is a minor cannot be 
questioned in second appeal. A. I. R. 1925 Pal. 367 = 3 Pat. L. R. 16=86 Ind. 
Cas. 856. 

Question of misjoinder.— A finding of misjoinder of parties cannot be ques- 
tioned in the second appeal for the first lime. A. I. R. 1928 Mad. 635= 1 10 Ind. 
Cas. 548. A finding on misjoinder arrived at on evidence being one of fact cannot 
be gone into in second appeal. 33 Ind. Cas. 188 = (1916) 1 M. W. N. 9. 

Misapprehension of evidence.— Where a finding of fact is arrived at as a 
result of misreading of a document a second appeal is competent. 73 P. L. R. 1917 
= 42 Ind. Cas. 218 ; see also 4 Lah. L. J. 307 ; 80 Ind. Cas. 25 = A. I. R. 1924 Lah. 
848=46A. 773 = 22 A. L. J. 739= L. R. 5 A. 533 Civ ; 88 Ind Cas. 820* A. I. R. 19:6 
l"at. 49 •, 88 Ind. Cas. 924 = A. 1. R. 1925 Mad. 1226; A. I R 1930 Pat. 71 = 10 
P. L. T. 630 ; A. I. R. 1927 Mad. 1167 = 39 M. L. T. 633. High Court will interfere 
in cases where the lower Courts have misread evidence or overlooked important 
evidence or relied for their conclusion upon inadmissible evidence, or where they 
misdirected themselves as to any question of importance or where they relied 
upon personal knowledge or w'here they took a wrong view as to the onus of proof, 
or where they decided points not raised by the parties, or where they misconstrued 
important documents. Where a Court misconstrued a document it relies upon a 
construction which is not capable of bearing and such miscons* ruction leads not 
merely to a wrong view of the evidence but to relying upon what it considers 
to be an inference from the evidence which the evidence is not capable of bearing. 
The misconstruction of an important document, therefore, is a ground for inter- 
ference. 93 Ind. Cas, 307 = A. 1. R, 1926 Mad. 652 = 24 L, W. 88 ; see also 42 
Ind. Cas. 272 = 92 P. L. R. 1917 ; 76 Ind. Cas. 553 = A. I. R. 1923 Lah. 585 ; A. I. R. 

1925 Lah. 251 = 6 Lah. L. J. 508 ; A. I. R. 1926 All. 465 = 94 Ind. Cas. 190 ; A. 1. K. 

1926 Lah. 54* = 95 Ind. Cas. 240; A. I. R. 1930 Lah. 712=125 Ind. Cas. 623 ; 
but see 113 Ind. Cas. 575. Finding based on wrong view of pleading can be 
questioned in serond appeal. A. I. R. 1926 Oudh 353= 13 O. L. J. 536 = 3 O. W. N. 
460 = 94 Ind. Cas. 779. Finding as to the amount of rent based on plainiitTs 
supposed admission where there was none can be questioned in second appeal as 
the Court is deemed to have made a mistake in law. A. I. K. 1928 Oudh 333=108 
Ind. Cas. 102. Where that finding of the lower appellate Court is based on 
misreading of trial Court’s judgment, that finding can be questioned in second 
appeal. 77 Ind. Cas. 475 = A. 1. R. 1923 Lah. 502. Where finding of fact is based 
upon inadmissible evicence a second appeal is competent. A. I. R. 1935 All. 662 = 
1935 A. L. J. 664= 155 Ind. Cas. 634 •, 1935 O. W. N, 894 ; A. I. R. 1935 Oudh 41 = 

1 1 O. W. N. 1589= 152 Ind. Cas. 1042 ; 39 C. W. N. 277 ; 69 M. L. J. 707 = 42 L. W. 
658=1935 M. W. N. 1255 ; 150 Ind. Cas. 841= A. I. R. 1934 Pat. 55. A finding of 
fact arrived at by erroneous rejection of evidence is not binding in second appeal. 
149 Ind. Cas. 660= A. 1. R. 1934 Nag. 44 ; A. I. R 1934 All. 103 = 149 Ind. Cas. 517. 
Finding opposed to weight of evidence can be interfered in second appeal. 1936 R. 
1). 119 ; A. I. K. 1936 Rang. 488. Finding based on wrong assumption can also be 
interfered. A. 1. R. 1936 Lah. 1005. But mere omission to consider a piece of 
evidence will not alter the character of the finding. A. I. R. 1936 Pat. 243=162 Ind. 
Cas. 21. 

A finding based on no evidence is not binding. A. I. R. 1935 Cal. 648=158 Ind. 
Cas. 512 ; see also A. 1. R. 1935. Mere admission of inadmissible evidence does 
not vitiate a finding of fact where there arc other evidence to support it. 39 C. W. N. 
311. Interference in second appeal is proper in case Of omission to consider important 
evidence. A. 1. R. 1935 Oudh 86=19350. W. N. 11. Second appeal lies against 
finding wholly based upon surmise. A, L R. 1935 Mad. 190=68 M. L. }, 648* 
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1935 M. W. N. 193*41 L. W. 318 ; 39 C. W. N. 1233 ; 159 Ind. Cas. 96*18 N. L. J. 
104. Where the lower appellate Court rejects the oral evidence of possession 
adduced by one of the parties by applying an erroneous presumption of law, its 
finding on the question of possession is vitiated by an error of law and as such its 
finding can be reversed by the High Court. A. I. R. 1935 Oudh 394-1935 O. W. N. 
674-155 Ind. Cas. 1087* 

Mixed question of law and fact. — Whether a custom exists or not is a 
mixed question of law and fact and as such a second appeal is competent. A. I. R. 
1931 Bom. 167*32 Bom. L. R. 1679= 129 Ind. Cas. 881. The question of agency is 
a mixed question of law and fact. 128 Ind. Cas. 455*®(*93o) M. W. N. 729—32 L. W. 
615 ; A. I. R. 1925 Mad. 768=48 M. L. J. 518 = 21 L. W. 541 = 87 Ind. Cas. 663. 
Whether a Hindu family is joint or not is both a question of fact as well as of law. 
A. I. R. 1925 Nag. 284 = 86 Ind. Cas. 505 ; 95 Ind. Cas. 183 = A. 1. R. 1926 Nag. 389. 
Where the communal character of land was arrived at by applying wrong principles 
it can be interfered in second appeal as it is a question of fact as well as of law. 
129 Ind. Cas. 630-59 M. L. J. 844=32 L. W. 978= A. I. K. 193* Mad. 213 ; 
see also 98 Ind. Cas. 211 = A. I. R 1927 Cal. 136. Whether the nature of the tenancy 
is permanent or not is a mixed question of law and fact. A. I. R. 1924 Cal. 465—73 
Ind. Cas. 7. If the facts found attracted the operation of s. 14, Limitation Act is a 
mixed question of law and fact. A. I. R. 1927 Pat. 256 — 8 P. L. T. 561 = 101 Ind. 
Cas. 674. Whether a particular transfer is fraudulent or not is a mixed question of 
fact and law. A. I R. 1923 Nag. 124=69 Ind. Cas. 193. Whether the alterations 
made in the deed are material or not also falls under the same category. A. I. R. 
1925 Nag. 243 = 8 N. L. J. 1 =86 Ind. Cas. 185. What can be classed as necessaries 
is a mixed question of law and fact. A. I. R. 1924 Nag. 360—78 Ind. Cas. 380. 
Whether the right to collect offerings made to a deity can be transferred or not is a 
mixed question of law and fact as it depends in every case on a variety of circums- 
tances which must be proved by evidence. A. I. R. 1928 All. 721 = 50 A. 394—26 
A. L. J. 185=113 Ind. Cas. 242. In suit for malicious prosecution the existence of 
reasonable and probable cause is a mixed question of law and fact and can be 
interfered in second appeal. A. I. R. 1930 Cal. 392 = 57 C. 25 = 125 Ind. Cas. 667. 
What a purchaser at auction sale gets under a sale certificate is a mixed question of 
law and fact. A. I. R. 1927 Mad. 311 = 52 M. L. J. 68-99 Ind Cas. 838 ; 94 Ind. 
Cas. 68 — A. 1. R. 1926 Mad. 851=23 L. W. 349. Question if rent dues have accrued 
for default of any usufructuary mortgagee is one of fact and law. A. I. R. 1924 All. 
877 = L. R. 5 A. Rev. ; 84 Ind. Cas. 26. Amount of dower is mixed question of fact 
and law\ A. 1. R. 1926 Oudh 128 = 89 Ind. Cas. 672. Whether a certain provision 
in ii lease is penal or not is a mixed question of law and fact but when investigation 
is waived in the lower Court the question cannot be raised in the appellate Court. 
A. 1. R. 1929 Pat. 717=10 P. L. T. 669=9 Pat. 487 = 124 Ind. Cas. 625. Finding 
regarding deed based on iis interpretation and also on other facts cannot be set aside. 
A. I. R. 1925 Lah. 344=7 Lah. L. J. 74-26 P. L. R. 110 — 86 Ind. Cas. 595. Whether 
the vendee has acted with reasonable care under s. 41, T. P. Act, is a mixed 
question of law and fact and High Court will interfere only in such a case where strong 
reasons exist. A. I. R. 1927 Ail. 158=99 Ind. Cas. i. Whether certain property is 
sulka stridhan or not is a mixed question of law and fact. A. I. R. 1929 All. 25 = 26 
A. L. J. 1203=111 Ind. Cas. 165. Whether certain properly is a private or public 
property is a mixed question of law and fact. If the Court of first appeal has drawn 
wrong inferences from the facts established in the case, or has applied the law 
wrongly, the High Court will interfere. A. I. R. 1926 Oudh 578=13 O. L. J. 696 — 3 
O. W. N. 645— 1 Luck. 489=97 Ind. Cas. 853. The existence of a usage having the 
force of law is a mixed question of fact and law. 143 Ind. Cas. 880 — 37 L* W. 272 — 
A. I. R. 1933 Mad. 390. So also the question of family settlement. 55 A. 554=1933 
A. L. J. 1185 = A. I. R. 1933 All, 493= M4 Ind. Cas. 293. The question as to whether 
there has been an abandonment of land by a raiyat is largely and principally a 
question of fact. But the inference from the fact found, as to whether there was 
abandonment or not is a question of law. 61 C. 937. 

Tenancy, nature of. — The question whether on given facts a tenancy is at 
will or permanent is a mixed question of law and fact. 35 Ind. Cas. 605— 44 C. 
119—24 C. L. J. 350—21 C. W. N. 530 ; see also 35 Ind. Cas. 544—1 Pat. L. J. 157 
123 Ind. Cas. 492— A. 1. R. 1930 Bom. 39=31 Bom L. R. 1279 ; A. I. R. 1927 P. C. 
102-8 Lah. 573— 54 1. A. 178 — 52 M. L.J. 663=29 Bom. L. R. 870=31 C. W. N. 
677-39 M. L. J. 870—25 A. L. J. 959=28 P. L. R. 658 — 101 Ind. Cas. 355 ; 33 C. 
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W. N. 211 » 56 C. 738* A. I. R. 1929 Cal. 37=116 Ind. Cas. 378 ; A. I. R. 1928 Cal. 
597*32 C. W. N. 771 = 112 Ind. Cas. 180 ; iii Ind. Cas. 76= A. I. R. 1928 Lah. 
720=10 Lah. L. J. 251 ; 87 Ind. Cas. 368 = A. I. R. 1926 All. 83 ; A. I. R. 1922 Lah. 
329=29 P. W. R. 1922=72 Ind. Cas. 177 ; 21 C. W. N. 809=40 Ind. Cas. 513 ; 46 
Ind. Cas. 351 ; §4 C. L. J. 3S3 = A. I. R. 1932 Cal. 398= 137 Ind. Cas. 658. So also 
the question whether relation of landlord and tenant exists is one of law. A. I. R. 

1925 Cal. 1238 = 85 Ind. Cas. 757. Finding as regards jointness of holding is a 
question of fact. A. 1. R. 1924 All. 231=21 A. L. f. 899 = 72 Ind. Cas. 367 ; see also 
A. I. R. 1926 Mad. 33=49 M. L. J. 358 = 22 L. W. 511 = 90 Ind. Cas. 880. Though a 
substantial question of law arises in determining whether a tenant is a raiyai or a 
tenure-holder, the point depends ultimately on questions of fact. A. I. R. 1926 Pat. 
9=6 P. L. T. 787 = 90 Ind. Cas. 895. The question whether the tenants are raiyats 
depends on the question of law and Court should look to the attendant circum- 
stances. 100 Ind. Cas. 466 = A. I. R. 1927 Cal. 413- 

Notice.— Question whether notice is reasonable and sufficient is a question 
of fact. A I. R. 1922 Mad. 617 = 30 L. W. 583 = 118 Ind. Cas. 279 ; A. I. R. I93* 
All. 338=130 Ind. Cas. 292. So also the question whether a notice was duly served 
is a question of fact. A. 1. R. 1927 All. 21 5=99 Ind. Cas. 622. But the question 
whether from certain facts, giving of notice can be proved is one of law. A. I. R. 

1926 Pat. 95 = (i 926) Pat. 258 = 8 P. L. T. 221=98 Ind. Cas. 991. 

Nuisance.— Whether nuisance exists or not is a question of fact. A. I. R. 
1926 Nag. 50 = 89 Ind. Cas. 929 ; 90 Ind. Cas. 227 = A. 1. R. 1927 Lah. 424=7 Lah. 
L. J. 192 ; 64 Ind. Cas. 169 (Lah ) ; A. I. R. 1929 All. 504= 118 Ind. Cas. 520. 

Questions of presumption. — A finding based on mere conjecture and pre- 
sumption can be considered in second appeal. 44 Ind. Cas. 433=55 P. W. R. 1918= 
33 P. L. R. 1918 ; 27 C. L. J. 563=22 C. W. N. 826 ; 102 P. W. R. 1918 = 45 Ind. 
Cas. 800 ; 5 Lah. 106=79 Ind. Cas. 970; A. I. R. 1930 Oudh 17=118 Ind. Cas. 
808 ; 25 Ind. Cas. 278. 

Ignoring presumption under s. 1 14, Evidence Act is a ground for second appeal. 
A. I. R. 1930 Lah. 443=12 Lah. L. J. 21 = 121 Ind. Cas. 730 ; 17 N. L. R. 25 = 
A. I R. 1921 Nag. 116. Finding of fact where presumption of possession by entry 
in Record of Rights is disregarded, can be set aside in second appeal. A. I. R. 1928 
Cal. 751 = 1 10 Ind. Cas. 445. Finding of fact based purely on presumption arising 
out of rule of Muhammadan law is subject to appeal on ground that rule does not 
apply. A. I. R. 1930 Lah. 97=120 Ind. Cas. 495 ; see also A. I. R. 1936 Pat. 185 = 17 
Pat. L. T. 405. A finding of fact based upon unwarranted assumptions and wrong 
principles can be challenged in second appeal. 27 P. W. R. 1918 = 46 Ind. Cas. 51 1. 
But a presumption based on probabilities deduced from the evidence is presumption 
of fact and not one of law. 125 Ind. Cas. 327 = A. I. R. 1930 Lah 557. Whether 
evidence has rebutted statutory presumption is a question of fact. A. I. R. 1930 P. 
C. 9i=(i93o) A. L. 1.292 = 32 Bom. L. R. 380=57 I. A. 86 = 31 P. L. R. I45 = 3* 
L. W. 321 = 11. Lah. 199=51 C. L. J. 518=59 M. L. J. 53=122 Ind. Cas. 316. 

Question whether presumption of correctness attached to entry in record of rights 
is rebutted or not is not reviewable in second appeal. 22 C. W. N. 449=45 Ind. Cas. 
65 ; 65 Ind. Cas. 527; 63 Ind. Cas. 226 ;64 Ind. Cas. 190. Finding on question of 
legitimacy though one of fact can be disturbed in second appeal if important pieces 
of evidence and strong presumption in favour of legitimacy is ignored. 60 Ind. Cas. 
375. It is a mistake of law not to presume 20 years’ undisturbed user to have been 
as of right. A. I. R. 1925 Nag. 270=85 Ind. Cas. 8f. Where a suit had been 
brought on almost the last day allowed by the law of limitation, and from this the 
Court inferred that the plaintiff must all along have been receiving interest at the 
stipulated rate and on that calculation the mortgage debt had been fully satisfied : 
Held that the Court had erred in law in drawing the inference as to the paynaent of 
interest from matters not in evidence before it, and that therefore, there had been 
no proper trial of the suit. 45 Ind. Cas. 555 = 42 B. 352 = 20 Bom. L. R. 354- 
Ownership of blind alley may be presumed to rest in owners of adjacent house but 
the presumption is not one of law. A. I. R. 1928 Lah. 709= 108 Ind. Cas. 610. High 
Court can interfere where the lower appellate Court failed to draw a presumption of 
the nature illustrated in s. 114, Evidence Act. A. I. R. 1928 All. 16=50 A. 145=25 
A. L. J. 833= 106 Ind. Cas. 260. The presumption of intention is a question of fact 
and cannot be raised in second appeal. A. I. R. 1925 Mad. 1217=49 M. L. J. 361 = 
(1925) M. W. N. 608=90 Ind. Cas. 767. The question whether a- presumption is 
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rebutted or not is a question of fact to be determined according to the circumstances 
of each case. 136 Ind. Cas. 783 — A. I. R. 1932 Mad. 173. 

Easement. — Finding that right of way was not granted is one of fact. A. I. R. 
1924 Lah. 488=16 Lah. L. J. 176. The question as to the existence of an implied 
grant is a question of fact. A. I. R. 1925 Pat. 748 = 7 P. L. T. 260=1925 Pat. 250= 
90 Ind. Cas. 356. Finding regarding diminution of light not putting the user to in- 
convenience so as to entitle him to injunction is a finding of fact. A. I. R. 1928 Lah. 
980=114 Ind. Cas. 698. Whether the right of privacy in respect of a house has or 
has not been interfered with by neighbour, is a question of fact and cannot be 
disturbed in second appeal. A. 1. R. 1929 Oudh 535=6 O W. N. 940=123 Ind. Cas. 
222. Whether a particular user of passage imposes additional burden on servient 
heritage under s. 23, Easement Act, is a question of fact. A. I. R. 1931 Mad. 128 = 
(1931) M. W. N. 631 = 130 Ind. Cas. 65i. Questhn of enjoyment of easement 
as of right, peacefully and without interruption is a question of law. A. I. R. 
1931 Lah. 395. Whether any particulir user of the passage by the dominant 
owner does or does not impose additional burden upon the servient heritage is 
essentially a question of fact. 130 Ind. Cas. 661 = 1931 Mad. 631 =*34 L, W. 369= 
A. 1. R. 1931 Mad. 128*61 M. L J. 58. The finding as to the length of user is 
one of fact, and is conclusive. 158 Ind. Cas. 361 = A. 1. R. 1935 Lah. 346. 

Question of intention.— Question of intention is not a matter of law but of 
fact. A, I. R. 1928 All. 61 = 50 A. 208=25 A. L. J. 970= 107 Ind. Cas. 33 ; 69 Ind. 
Cas. 415 = A. 1. R, 1924 Lah. 382 ; 68 Ind. Cas. 664 = A. I. R. 1923 Nag. 7 ; 45 Ind. 
Cas. 303 ; 63 Ind. Cas. 746= A. I. R. 1921 Lah. 263 = 3 Lah. 569 ; A. I. R. 1926 
Oudh 614=^ Ind. Cas. 357 ; A. I R. 1931 Lah. 220 = 31 P. L. R. I95 = *23 Ind. Cas. 
81 ; A. 1. R. 1931 Pat. 72=130 Ind. Cas. 165 ; A. I. R. 1931 Lah. 170=32 P. L. R. 
304^131 Ind. Cas. 283 ; I. R. 1930 Mad. 590=32 L. W. 160. Exclusion of lands 
from the assets in calculating peishcush is a question of fact. A. I. R. 1924 Mad. 
I!7 =i 8 L. W. 324 = (1923) M. W. N. 732=75 Ind. Cas. 465. Question if dedication 
is real or nominal is of fact and is of great difficulty but can be decided by noting 
the conduct of founder or his successors. A. I. R. 1931 Lah. 170=32 P. L. R. 304= 
131 Ind. Cas. 283 ; see also 49 Ind. Cas. 138=1 P. R. 1919 ; A. I. R. 1930 Lah. 1056 = 
12 Lah. L. J. 199. Whether transfer of his property was made a few days before the 
application for adjudication with intent to defeat or delay creditors is merely ques- 
tion of fact. 107 Ind. Cas. 490. Where question is one of intention of executant of 
power of attorney, to be ascertained from terms of the document, and where inter- 
pretation dees not depend on legal phraseology or legal effect the question is one of 
fact. A. 1. R. 1929 Lah. 90 = 30 P. L. R. 168=109 Ind. Cas. 380, 

Finding as to Limitation.— Finding that the time between date when copies 
are ready for delivery and the date of actual delivery cannot be excluded is a ques- 
tion of fact. A. I. R. 1923 Lah. 696=73 Ind. Cas, 447* Similarly finding as to time 
required for obtaining copies is one of fact and cannot be questioned in second 
appeal. 67 Ind. Cas. 478. 

Market value. — Finding as regards the market value of a property, in the 
absence of legal mistake, is a question of fact and cannot be agitated in second 
appeal. A. I. R. 1926 Oudh 68=90 Ind. Cas. 679 ; A. I. R. IQ29 Lah. 137=111 Ind. 
Cas. 814; 118 Ind. Cas. 85=A. I. R, 1929 Oudh 244=6 O. W. N. 264=4 Luck. 
683 ; 124 lad. Cas. 30 = A. I. R. 1930 All. 363=52 A. 532*(i93o) A. L. J. 561 = 127 
Ind. Cas. 589. 

Meaning of words.— A finding that a particular word is used in a particular 
sense is ons of fact and is binding on the High Court. A. 1. R. 1925 Cal. 1209*88 
Ind. Cas. 77 ; 20 C. W. N. 584*32 Ind Cas. 240. 

Nature of property. — Finding as regards character and nature of property 
is one of fact and as such cannot be considered in second appeal. A. I. R. 1923 Lah. 
532=79 Ind. Cas. 543 ; A. I. R. 1921 Lah. 843-3 Lah. L. J. 514. whether a certain 
place is a town or a village is a question of fact and cannot be questioned in second 
appeal. A I R. 1926 Lah. 542 = 8 Lah. L J. 66=27 P.L R. 73=94 Ind. Cas. 127 ; see 
also 112 Ind. Cas. 402*10 Lah. L. J. 360. The finding of the lower appellate Court 
that the lands in question are included in the permanent settlement of 1793 cannot 
be questioned in second appeal. A. I. R. 1927 Cal. 457= 100 Ind. Cas. 507. llie 
question whether certain property has been thrown into the assets of partnership, 
is purely one of fact. A. I. R. 1928 (P. C.) 135 =47 C. L. J. 292=30 Bom. L. R.'yfia 
(P. C.)*io7 Ind. Cas. 453. 

C. P. Code.— 30 
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Nature of transaotion. — Whether a certain transaction amounts to sale or 
mortgage is a question of fact. 26 P. L. R. 799=92 Ind. Cas. 42 ; see also A. I. R. 
1929 Lah. 530= r I Lah. L. J. 151 = 119 Ind. Cas. 767 ; but see A. I. R. i925 Mad. 37 = 
47 M. L. J. 385 = 84 Ind. Cas. 505. In a case that mortgage has been extinguished 
by subsequent sale, the question whether there was sale is one of facN A. I. R. 1930 
P. C. 9i = (iQ3o) A. L. J. 292 = 32 Bom. L. R. 380 = 31 P. L. R. i45»>ii Lah, 199*57 
L A. 86=51 C. L. J. 518=122 Ind. Cas. 316. Whether a particular transaction carries 
with it a share in the Shamilaiis a question of fact but disregard of law in such 
6nding entitles the High Court to interfere. 38 Ind. Cas. 120. 

Question of negligence.— The question of negligence is one of fact. A. I. R. 
1922 Cal. 317 = 71 Ind. Cas. 346 ; A. I.R. 1924 Lah. 591 = 6 Lih. L. J 237 = 79 Ind. Cas. 
428; 94 Ind. Cas. 348; A. I. R. IQ27 Oudh 478=1 Luck. 498=105 Ind. Cas. 
565 ; A. I R. 1927 Mad. 443 = (i927) M. W. N. 213=53 M. L. J. 375-39 M. L. J. 15 
= 103 Ind. Cas. 31 ; 45 Ind. Cas. 197=4 Pat. L. W. 369=(i9i8) Pat. 178 ; A. I R. 
1928 Lah. 774=10 Lah. 360=30 P. L. R. 541 = 112 Ind. Cas. 736. The question 
whether particular facts found constitute gross negligence is a question of law. A I.R. 
1926 Mad. 905 = (i 926) M. W. N. 350=95 Ind. Cas. 707 ; A. I. R. 1Q24 All. 613 = 77 
Ind. Cas. 1032 ; A. I. R. 1925 Mad. 258=47 M. L. J. 700= (1925) M. W. N. 75 = 85 
Ind. Cas. 812 ; 70 Ind. Cas. 59i = A. 1. R. 1922 All. 421. Whethe' particular facts 
justify inference of wilful neglect is a question of law. A. 1, R. 1926 Nag. 399=9 
N. L. J. 111 = 97 Ind. Cas. 195 ; A 1. R. 1928 Lah. 774=10 Lah. 300 = 30 P. L. R. 
541 = 112 Ind. Cas. 736 ; A. I. R. 1928 Lah. 837=10 Lah. 329=111 Ind. Cas. 523. 
The finding that there was no negligence is a finding of fact. A I. R. 1928 All. 

= L. R. Q A. 23 Rev.= io7 Ind. Cas. 702. Negligence is at least a mixed question 
of law and fact and unless it is shown that the Court has approached the question 
from a wrong stand point or that the evidence is such that there was no option but to 
draw the converse conclusion or unless the finding is vitiated by some other legal 
defect it may be difficult to upset such a finding in second appeal. A. I. R. 1936 
All. 771=1936 P. L. J. 262. Wilful neglect is not a pure question of law 
and therefore, an appellate CourPs finding of fact based on certain evidence and 
circumstances cannot be questioned in second appeal. A. I. R. 1926 All. 394*48 A. 
766=96 Ind. Cas. 1046. The finding of negligence derived through wrong principles 
can be questioned in second appeal. A. I.R. 1029 Lah. 314 = 30 P. L. R. 128=11 
Lah. L. J. 82=118 Ind. Cas. 655 ; see also A. 1. R. 1929 Rang. 17=6 Rang. 643=116 
Ind. Cas. 470. Omission on the part of the lower Court to consider certain evidence 
does not render the judgment bad in law. 11 Lah. L. J. 381. Whether a parly 
offering a secondary evidence of document, not lost or destroyed, has sufficient 
reason for not producing it in reasonable time is a question of fact. A. I. R. 1930 All. 
55o=(i93o) A. L. J. 1003=125 Ind. Cas. 460. The question of lamhardat's miscon- 
duct or negligence under s. 164 of the Agra Tenancy Act is a mixed question of law 
and fact. A. I. R. 1921 AIL 314—43 A. 23 = 60 Ind. Cas. 643. The finding that a 
guardian has been negligent is one of fact. A. 1. R. 1933 Lah. 337=142 Ind. Cas. 
629 = 34 P. L. R. 110. 

Transaction, notice of. — The question of notice of a transaction is one of fact* 
3 Lah. L. J. 447 ; see also A. I. R. 1926 Oudh 257=13 O. L. J. 176 = 9* Ind. Cas* 
1046 ; A. I. R. 1929 Oudh 316=6 O. W. N. 493=117 Ind. Cas. 405 ; see also 54 A- 
557*138 Ind. Cas. 439*1932 A. L. J. 526 = A. I. R. 1932 All. 540. 

Ownership and Possession. — The question of ownership of a particular 
property is a question of fact. 96 Ind. Cas. 91 5 = A. I. R. 1926 Mad. 1052 ; 113 Ind. 
Cas. 886 ; A. I. R. 1921 Lah. 117 = 62 Ind. Cas. 809. The finding that a person is in 
possession of a property either of his own right or in a certain capacity is also a 
question of fact. A. I. R. 1925 Oudh 170 = 81 Ind. Cas. 588 ; 67 Ind. Cas. 152 ; 14 
A. L. J. 1066=36 Ind. Cas. 427. 

Partnership, dissolution of.— A finding from circumstantial evidence that a 
partnership has been dissolved is one of fact and cannot be questioned in second 
appeal. 144 Ind. Cas. 573=1933 M. W. N. 619= A. I. R 1933 Mad. 353 ; 35 P. L. R, 

5 57= A. I. R. 1934 Lah. 55;. 

Reasonable and probable cause. — ^A finding as regards the absence and 
presence of reasonable and probable cause or reasonable care and good faith is a 
finding of fact and cannot be interfered in second appeal. A. 1 . R. 1939 All. 429* 

1 17 Ind. Cas. 619 ; A. I, R. 1927 Nag. 41 = 97 Ind. Cas. 988 *, 86 Ind. Cas. 596= A. I. 
R. 1925 Oudh 359*12 O. L. J. 88=2 0. W. N. 62 = 28 O. C. 387 ; 9* Ind. Cas. ji2 j 
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6o Ind. Cas. 96 ; I. R. 1932 Lah. 663. It is a mixed question of law and fact. A. I. 
R. 1932 All. 386=138 Ind. Cas. 282 ; 137 Ind. Cas. 829=35 L. W. 495 = A. I. R. 
1932 Mad. 601 ; 28 N. L. R, 312. 

Bate of rent — Question as regards rent or rate of rent is one of fact. A. I. R. 
1926 Cal. 359=90 Ind. Cas. 564 ; 86 Ind. Cas. 316= A. I. R. 1925 Cal. 632=29 C. 
W. N. 500=41 C. L. J. 135 ; 23 C. W. N. 345*51 Ind. Cas. 760=46 C. 189. 

Representation. — Finding as to representation, mis-representation or conduct 
is one of fact. A. I. R. ^921 Mad. 198=13 L. W. 525 = 62 Ind. Cas. 764 ; 68 Ind. 
Cas. 203= A. I. R. 1923 Cal. 165 ; A. I. R. 1926 Mad. 39=49 M. L. J. 3^=90 Ind. 
Cas. 875. 

Representation of a deceased. — Whether one heir of deceased tenant re* 
presents the whole tenancy is a question of fact. A. I. R. 1926 Cal. 517 = 91 Ind. Cas. 
748. Finding if tenancy is correctly represented is one of fact and cannot be made 
ground of socond appeal. A. 1. R. 1929 Cal. 28 = 49 h.* J- ^3= 11$ Cas. 180. 

Whether certain persons are representatives of another tenant is a question of fact. 
A. I. R. 1927 Cal. 81. 

Status, question of — The question whether certain persons acted as heirs or 
administrators in contracting a certain debt is a question of fact. A. 1. R. 1927 Mad. 
185 = 24 L. W. 842 = 97 Ind. Cas. 570. Finding on the question of plaintiff's status 
is a finding of fact which cannot be challenged in second appeal. 29 P. L. R. 162 = 
109 Ind. Cas 458 ; see also A. I. R. 1928 Nag. 150=107 Ind. Cas. 911 ; A. 1. R. 1929 
Mad. 250=116 Ind. Cas 133 ; A. 1. R. 1923 Lah. 626=80 Ind. Cas. 264 ; A. I. R. 
1923 Lah. 611 ; A. 1. R. 1921 Lah. 267 = 3 f-^h. L. J. 552 = 67 Ind. Cas. 789. Whether 
or not a caste was split up is a question of fact. A. 1. R. 1929 Bom. 69=50 B. 124 
= 27 Bom. L. R. 1503 = 92 Ind. Cas. 549. Whether the parties to a suit follow custom 
or Mahammadan law cannot be discussed in second appeal. 106 P. W. R. 1916=60 
P. L. R. 1917 = 34 Ind. Cas. 219. 

Question of Wakf.— Finding of lower appellate Court as to character and dedi- 
cation of property as wakf is formal even when erroneous. A. 1. R. 1930 Lah. 744= 
= 31 P. L R. 372=126 Ind. Cas. 17 ; 34 F- L. R. 763 = A. 1. R. 1933 Lah. 342=144 
Ind. Cas. 467. 

Pardanaehin lady. — A finding that a certain lady is not pardanashin lady is 
one of fact and cannot be questioned in second appeal. A. I. R. 1933 Lah. 451 = 34 
P. L. R 304=144 Ind. Cas. 720. 

Copyright, infringement of— The question of infringement of copyright or 
breach of confidence is one of fact. 142 Ind. Cas. 115 = 1933 A. L. J. 393 = 37 L. W. 
^.14=64 M. L. J. 193 P. C. = A. I. R. 1933 P* C. 26. 

Question of proof of fact. — Question of proof of fact where evidence for and 
against has been properly admitted is one of fact. 135 Ind. Cas. 693 = A. 1. R. 1932 
Oudh 51 ; 7 Luck. 116=8 O. W. N, 800=134 Ind. Cas. 4ii = A. I. R. 1932 Oudh 
288. But proper effect of proved fact is a question of law. 7 Luck. 116= A. I. R. 
1932 Oudh 283 ; 6 Luck. 403 = 129 Ind. Cas. 335 = A. 1, R. 1931 Oudh 19 ; 135 Ind. 
Cas. 693=A. I. R. 1932 Oudh 51 ; 28 N. L. R. 312. 

Acknowledgment. — Acknowledgment of liability contained in settlement 
record is a question of fact. A. L. R. 1934 Lah. 53=14 Lah. 583. 

Account.— Decision of lower appellate Court as regards books of account is final. 
9 O. W. N. 532 = 138 Ind. Cas. 716= A. I. R. 1932 Oudh 225 = A. L. R. 1932 Oudh 

470 ; 138 Ind. Cas. 716=9 O. W, N. 532 = A. I. R. 1932 Oudh 225. The High 

Court should not interfere with finding against proof of loss on the ground that the 
Criminal Court had subsequently found the persons alleged to have robbed the books 
guilty and convicted them. A. L. R. 1932 Lah. 581=33 P. L. R. 628. 

Finding of fact.-^The word “fact** in s. 100, C. P. Code, must bear the 
meaning given to it in s. 3, Evidence Act. A. I. R. 1936 Nag. 186=165 Ind. Cas. 
217. Where there is no error or defect in the procedure, the finding of the first 
appellate Court upon a question of fact is final and it is final ‘‘however gross or in- 
excusable the error may seem to be.” A. I. R. 1935 Fat* 35^ = *6 Pat. L. T. 666 ; 

see also 37 P. L. R. 379 ; A. I. R. 1935 Nag. 111 = 31 N. L. R. 250=155 Ind. Cas. 
778. The High Court has no jurisdiction under this section to reverse the findings 
of fact arrived at by the lower appellate Court however erroneous, unless they are 
vitiated by some error of law. The rule is equally applicable to cases in which the 
findings of the lower appellate Court are based on inferences drawn from documents 
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exhibited in evidence. 6i I. A. i63=»S7 M. 652*11 O. W. N. 775 = 36 Bom. L. R. 
539=36 P. L. R. 93=59 L. L. J. 262*38 C. W. N. 533=A. I. R. 1934 P- C. 112-66 
M. L J. 595 (P. C ) ; see also 40 L. W. 755 = A. L. R. 1934 Mad. 569 ; A. I. R. 1936 
Pat. 140 ; 13 Pat. 254=61 I. A. 93=1934 M. W. N. 363*15 Pat. L. T. 115=147 Ind. 
Cas. 977=38 C. W. N. 365* 59 C. L. J. 147 = A. I. R. 1934 P. C. 5=66 M. L. J. 298 
(P. C.) ; A. I. R. 1934 Lah. 662 ; 35 P. L. R. 608 ; A. 1. R. 1934 Lah. 291*36 P. 
L. R. 261 ; II O. W. N. 1359=152 Ind. Cas. 419 ; A. I. R. 1934 Oadh 261*11 O. 
W. N. 276 ; 147 Ind. Cas. 871. That there is a full accord and satisfaction is a 
finding of fact. A. I. R. 1934 Nag. 226. Finding that allegation of fraud is not proved 
is a finding of fact. 35 P. L. R. 578 — A. I. R. 1934 Lah. 662. The finding of the 
Courts below that a particular alienation was a gift and not a sale is a finding of 
fact. 15 Pat. L. T. 596. But a finding of fact arrived at by the lower appellate Court 
without applying its mind to the facts and circumstances on which the trial .Court 
based its decision cannot be accepted in second appeal. 40 C. W. N. 769. A finding 
on a question of title is one of fact and cannot be challanged in seconi appeal. A. 
I. R. 1936 Cal. 245*40 C. W. N. 758 = 63 C. L. J. 591. The question of what weight 
has to be attached to document admitted and proved is a question of fact and can- 
not be gone into in second appeal. A. I. R. 1935 Cal. 367 = 60 L. L. J. 569. So 
also is a question as to whether an instrument was obtained from a person by undue 
infiuence or misrepresentation. 59 B. 502 = 37 Bom. L. R. 471 = A. I. R. 1935 Bom. 
326. But the question whether in particular circumstances a donee takes a limited 
estate or an absolute estate cannot be said to be a question of facN 1935 M. W. N. 
829=42 L. W. 336*69 M. L. J. 320. A finding of fact arrived at by the lower 
Courts on proper consideration of evidence cannot be questioned in second appeal. 
A. I. R. 1933 Lah. 172* 145 Ind. Cas. 155 ; A. I. R. 1933 hah. 141*145 Ind. Cas. 
122; A. J. R. 1933 Rang. 91 = 144 Ind. Cas. 315; A. I. R. 1933 Oudh 115*142 
Ind. Cas. 696 ; A. I. R. 1933 Rang. 174=146 Ind. Cas. 445*6 1. R. (Rang) 100; 
A. I. R. 1933 Oudh 259*10 O. W. N. 316*145 Ind. Cas. 233 ; A. I. R. 1933 Mad. 
418*144 Ind. Cas. 5I3 = A. I. R. 1933 Mad. 565 ; A. I. R. 1933 Pat. 708 ; 10 O. 
W. N. 380*145 Ind. Cas. 652; sec also A. I. R. 1935 Lah, 172; A. I. R. 
1935 All. 174=153 Ind. Cas. 73 ; A. I. R. 1935 Lah. 389= 156 Ind. Cas. 1028 ; A. I. R. 
1935 Lah. 641 ; A. I. R. 1935 Pat. 42., But where material or relevant evidence 
was excluded in coming to the finding, it is not binding on the appellate Court. 142 
Ind. Cas. 673=33 P- L. R. 1013 ; 16 N. L. R. 232 ; 34 P. L. R. 283*146 Ind. Cas. 
292 ; 14 Pat. L, T. 699 •, A. I. R. 1933 Lah. 345=34 P. L. R. 862*14 Lah. 587 ; 
A. 1. R. 1933 Mad. 163* 145 Ind. Cas. 407. Where the findings are based upon 
evidence and are not vitiated by misapplication of sub staniive law or of any rule of 
procedure affecting the merits, th'<s cannot be questioned in second appeal. 1932 A. 
L. J. 437* A. L R. 1932 All. 293 (F. B.)*I38 Ind. Cas. 465 ; sec also g O. W. N. 
1015 ; 9 O. W. N. 568 = A. I. R. 1932 Oudh 264=139 Ind. Cas. 365 ; 1. R. 1932 Lab. 
623 ; 136 Ind. Cas. 7*9=33 P« L. R. 161 ; 9 O. W. N. 1063 *. I- R- *932 Lah. 666. 
Erroneous finding of fact is not same as defect in procedure and hence wrongful 
finding of fact, if there is sufficient evidence cannot be interfered with. A. 1. R. 
1929 P. C. 190=25 N. L. R. 121 = 50 C. L. J. 197 = 57 M. L. J. 205*31 Bom. L. R. 
883=56 I. A. 280-33 C. W. N. 893 =(i 929) P. C. 233*117 Ind. Cas. i ; A. I. R. 
1929 P. C. I52*(i929) A. L. J. 7^2 = 33 C. W. N. 725 = 31 Bom. L.R. 866 *(i 929) M. 
W. N. 442=50 C. L. J. 30=57 M. L. J. 64*117 Ind. Cas. 481 ; see also A. I. R. 
1928 Nag. 329*114 Ind. Cas. 454 * m Ind. Cas. 376 ; A. 1. K. 1928 Oudh 354 = 5 
O. W. N. 510*100 Ind. Cas. 531 ; A. I. R. 1927 Lah. 574* 103 Ind. Cas. 215 ; 100 
Ind. Cas. 792 = 13 O. L. }. 520 ; 99 Ind. Cas. 255 ; A. I. R. 1927 Oudh 89*99 Ind* 
Cas. 199 ; 98 Ind. Cas. 1035 ; 98 Ind. Cas. 869 ; 92 Ind. Cas. 327* A. I. R. 1924. 
Nag. 91*20 N. L. R. 17 ; gi Ind. Cas. 1046* A. 1. R. 1926 Oudh 257=13 O.L. J. 
176 ; A. I. R. 1926 Pat. 9=6 P.L.T. 787 = 90 Ind. Cas. 895 ; jg C. W. N. 270 ; 88 Ind, 
Cas. 958* A. I. R. 1925 Mad. 823=48 M. L. J. 467 = 22 L. W. 73 ; 80 Ind. Cas. 
29 o=A. I. K. 1925 Cal. 169 ; 78 Ind. Cas. 36 ; 3 Lah. L. J. 409=67 Ind. Cas. 436 ; 

4 Lah. L. }. 464 ; 3 Lah. L. J. 103*64 Ind. Cas. 297. The question whether the 
defendant was of unsound mind at the time of the execution of the bahi entry is one 
of fact. 34 P. L. R. 297 = A. I. R. 1933 Lah. 458= *44 Ind. Cas. 74L Whether the 
bailee us^ all reasonable diligence in the main is a question of fact. A. I. R. 1933 
All. 158=142 Ind. Cas. 691. Question of ownership of certain properly is also a 
question of fact. A. I. R. 1933 All. 603 ; see also 39 C. W. N. 303=60 C. L. J. 556. 

A finding as to the existence or non-existence of a custom in so far as it is a 
finding that a certain practice does or does not prevail, is a finding of fact. ^141 
lnd« Cas. 668*A. 1. R. 1933 All. 306. Whether a promissory note is for a cash 
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consideration is a finding of fact which is not open to challenge in second appeal. 
A. I. R. 1932 Lah. 30. 

Question of Pact— what is.— That a woman has taken a life of immoialiiy 
is a question of fact. 150 P. W. R. 1915*3* i*id. Cas. 797. In action for libel 
such questions as whether writing was defamatory of plaintiff questions of fair com- 
ment, justification, dona fidts and quantum of damages are questions of fact. 32 
M. L. J. 392—5 L. W, 598 bs 21 M. L. T. 324=40 Ind. Cas. 126. Whether or not a 
particular illness constitutes marz-ul-maut is primarily a question of fact. A. 1. R. 
1927 Cal. 429*49 C. 477-26 C. W. N. 749=34 C. L. J. 444 = 67 Ind. Cas. 77. 
That a Dharmasala was always treated as private property is a question of fact and 
is binding in second appeal. 3 Lah. L. J. 514* Finding of undue influence is a 
finding on merits. 40 Ind. Cas. 215. A finding on the question whether 
there was forfeiture of tenancy by denial of relationship of landlord and 
tenant is a finding of fact and no second appeal is competent from that finding. 
34 P. L. R. 884 = A. I. R. 1933 Lah. 377 = 145 Ind. Cas. 992. Whether there 
has been disruption of joint Hindu family or not is not a finding of fact. 144 
Ind. Cas. 919. Whether the amount of rent is fair and equitable is a question of 
fact. 146 Ind. Cas. 81 1. What is reasonable compensation under s. 74 of the 
Contract Act is a question of fact and not of law. A. I. R. 1934 Pa^. 16. 
Where different suits from which appeals were filed were connected with each other 
and where the evidence on the record was complete in regard to all cases and where 
the lower appellate Court being of opinion that no useful purpose could be served 
by directing a remand, arrives at some findings and bases his conclusions thereon, 
the conclusions are unimpeachable in second appeal. A. L. R. 1934 Cal 57. 

The finding that the relationship of the parties were sufficiently near to support 
the conclusion that the consideration was the love and affection of the parties is 
one of fact and though wrong it cannot be interfered with in second appeal. A. 
I. R. 1934 Pat. 44. Whether three brothers are joint or separate is a question of 
fact. A. 1. R. 1934 Pat. 48. Under this section the High Court has no jurisdiction 
to reverse the findings of fact arrived at by the lower appellate Court, however 

erroneous. 38 C. W. N. 533 P. C. ; 6 R. D. 377. Finding of lower Court, that 

plaintiff could claim share in specified trees in plots other than grove admitted to 

be joint is one of fact. A. I. R. 1934 Oudh 177. Where it had been already 

decided by the lower Court that a certain wall and a door did not encroach on 
the point in suit : that it was not open to the High Court in second appeal 

to direct the lower Court to hold an enquiry as to the same matter. 40 C. W. N. 
449=17 Pat. L. T. 177*38 P. L. R. 182= 1936 P.L. J. 480=43 L. W. 685=1936 
O. W. N. i53=A. I. K. 1936 P. C. 83=70 M. L. J. 455 (F.C). In a suit for 
enhancement of rent where the lower Courts come to the conclusion that there 
was no prevailing rale of rent, the High Court in second appeal cannot interfere 
with that finding. A. I. R. 1936 Pat. 54. Second appellate Court can adjudicate 
as matter of law upon conclusions derived from findings by lower Courts. A. 1. R. 
1937 Oudh 47. 


Second appeal on no other 
grounds. 


101. [S. 585.] No second appeal shall lie 
except on the grounds mentioned in section 
100 . 


102. [S. 586.] No second appeal shall lie in any suit of the nature 
. . cognizable by Courts of Small Causes, when 

o second appea in certain amount or value of the subject-matter of 

the original suit does not exceed five hundred 


suns. 


rupees. 

Scope.— The test in deciding whether second appeal lies or not is to be found in 
the nature of the suit and not in the powers of the Court which tried the suit. Thus 
where the Munsiff having Small Cause Court powers to try suits up to Rs. 250 tries 
the suit for Rs. 500 which was cognizable by a Court of Small Causes as Munsiff, 
still no second appeal lies. A. I. R. 193* Oudh 49=7 0. W. N. 1112=129 Ind. Cas. 
174 1 see also A. I. R. 1935 All. 574=1935 P- L* J- 426=155 Ind. Cas. 95- No 
second appeal lies against order in execution in Small Cause nature suit. A. I. 
R. 1925 Mad. 742-48 M. L. J. 499=90 Ind. Cas. 794 ; 46 A. 73*21 A. L. 
J. 861-79 Ind. Cas. 605; 45 M. L. J. 651 = 18 L. W. 739*76 Ind. Cas. 750; 
45 M, L. J. 210-18 L. W. I7»A. I. R. 1924 Mad. 32*73 Ind. Cas. 956. This section 
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relates to appeals from appellate decrees, not to appeals from orders. The terms 
of this section do not refer to the amount in dispute at the time the appeal is prefer- 
red, but the amount or value of the subject-matter of the original suit, ii C. 169. The 
applicability, of this section depends on the nature of the suit and not on the Court 
in which it is instituted. The section will apply tu a case in which the Court which 
entertains the suit had no jurisdiction to take cognizince of it. 26 A. 358. An extra 
prayer in the plaint does not prevent the suit from being in the nature of a suit 
cognizable in the Small Cause Court, i M. L. T. 314 (F. B )== 16 M. L. J. 477 = 30 M. 
lot. This section contemplates rather the original character of the suit than the 
character it may subsequently assume by operation of findings of Court. 6 Bom. L, 

R. 731. No revision or second appeal lies in small cause nature suit tried on regular 
side. A. I. R. 1922 Mad. 352 = 42 M. L. J. 118=14 L. W. 349 = 66 Ind. Cas. 207. 

S. 102 must be construed to apply to all suits of a civil nature of which the value 

does not exceed Rs. 500 except those which are contained in Sch. 11 of the Provincial 
Small Cause Courts Act. 129 Ind. Cas. 174 = 7 O. W. N. 1112 = A. I. R. 1931 Oudh 
49. Though Court executing the decree would be supposed to have passed the 
decree second appeal would not lie on order in execution in case where Small Cause 
Court decree is transferred to regular Court for execution. A. I. R. 1928 Bom. 534 = 
53 B. 646=30 Bom. L. R. 1447=114 Ind. Cas. 861 ; see also A. I. R. 1927 All. 740 = 
103 Ind. Cas. 349 ; 34 C. L. J. 477 = 67 Ind. Cas. 6. Nature of suit is not altered by 
an unnecessary prayer jfor declaration. 41 Ind. Cas 627. Nature of the suit has 
nothing to do with the pecuniary small cause jurisdiction of the Court which tried it. 
41 B. 367=19 Bom. L. R. 83=38 Ind. Cas. 881. Order of remand passed by 
appellate Court in a suit for small cause nature is not appealable. 36 Ind. Cas. 396. 
Small Cause Court decree passed in review is appealable only on point of granting 
review and not on merits. A. I. R. 1921 Lah. 124 = 3 J- 166=60 Ind. Cas. 

259. Amount claimed in plaint and character disclosed in plaint determines whether 
suit is of the nature of Small Cause Court. A. 1. R. 1924 Cal. 406=51 C. 62 = 28 C. W. 
N. 6=80 Ind. Cas. 317. 

To determine the nature of the suit the plaint should be looked at and not the 
defence. 12 N. L. R. 47 =32 Ind. Cas. 998. Nature of the order in execution pro- 
ceedings depends upon nature of the original suit. 54 Ind. Cas. 429 ; see also 46 Ind 
Cas- 82=5 O. L. J. 187 ; 22 Ind. Cas. 712. The nature of a suit for s. 102 is not 
affected by the findings or by a question of title arising therein. 50 Ind. Cas. 629. 
Where a suit cognizable by a Small Cause Court has been tried against the provisions 
of s. 16 as an ordinary suit by a Judge who is not invested with Small Cause Court 
powers, the parties to the suit having raised no objection 10 the trial, it should not 
be considered as a Small Cause Court suit, and an appeal would lie from the 
decision. A. I. R. 1934 Nag. 121 = 30 N. L. R. 252=149 Ind. Cas. 886. Section 102 
contemplates a suit of the nature cognizable by Courts of Small Causes irrespective 
of what defence is put up in the case. A. I. R. 1935 Oudh 413=155 Ind. Cas. 240 = 
1935 O. W. N. 503. The words ‘any suit of the nature, cognizable by Courts of 
Small Causes’ in s. 102 indicate and mean *any suit in which the claim is cognizable 
by Courts of Small Cause as such'. A. I. R. 1935 Rang. 386=13 Rang. 633 (F. B.) = 
158 Ind. Cas. 804. A suit to recover the rate of agricultural land is not a suit of the 
nature cognizable by Courts of Small Causes and a second appeal lies even if the 
amount is less than Rs. 500. Jdiii, 

Original nature of the suit ie the criterion.— Suit does not cease to be a 
Small Cause Suit and no second appeal lies though incidentally a question of title 
was raised by the defendant and thence suit tried on the original side. A. 1. R. 1926 
Mad. 389=30 L. W. 365=116 Ind. Cas. 114 ; see also 13 Ind. Cas. 493 ; 24 M. 
508 ; 32 B. 356. The course of appeal is determined by the character of the plaint 
as originally made and is not affected by the plaintiff subsequently dropping or 
being unable to seek relief with regard to a part of his claim. A. I. R. 1928 Lah. 
764=115 Ind. Cas. 858; 89 Ind. Cas. 59 = A. I. R. 1925 Bom. 440=49 B. 596=27 
Bom. L. R. 637. Cognizable in s. 102 refers to the nature of proceedings prior to the 
decree and not at the stage of filing the second appeal 45 Ind. Cas. 11 = 35 M. L. J* 
377=23 M. L. T. 255. Amount claimed in plaint and character disclosed in it 
determines whether a suit is of the nature of Small Cause Court. A. I. R. 1924 Cal. 
4051^51 C. 62 = 28 C. W. N. 6=80 Ind. Cas. 317 ; see also A. 1 R 1928 Nag. 136= 
107 Ind. Cas. 193. The transfer of a suit under s. 23 does not and cannot change 
its nature which is the test under this section and a second appeal is barred. A. 1. R. 
1926 Mad. 622=23 L. W. Si 8»94 Ind. Cas, 77 i see also 15 M. 98 ^ 24 C. 557 S 65 
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Ind. Cas. 7 = 8 O. L. J. 391 ; I5 M. 98 ; 120 Ind. Cas. 37o = A. I. R. 1929 
Mad. 781 ; 134 Ind. Cas. 967-1931 A. L. J. 967 ; 57 Ind. Cas. 557-23 O. C. 117. 

Value of the suit does not exceed Bs. 500.— Second appeal is barred in 
suit where value is Rs. 500 and plaint discloses Small Causes Court nature. 5 
O. W. N. 240^108 Ind. Cas 898. No second appeal lies from execution proceedings 
of Small Cause decree for less than Rs. 500. A. I. P. 1926 All. 345=95 Ind. Cas. 
292. A suit to recover less than five hundred rupees as grazing fee is not one for 
rent and no second appeal lies in it. 32 C. L. J. 93=59 Cas. 595 ; see also 
A. I. R. 1921 Bom. 229=45 B. 223 = 22 Bom. L. R. 1193= 59 Ind. Cas. 192 ; 51 Ind. 
Cas. 435. In the case of execution proceedings the test of maintainability of second 
appeal is the value of the suit and not the amount sought to be recovered. A. I. R. 
1922 Lah. 290=3 Lah. 141 = 28 P. W. R. 1922 = 67 Ind. Cas. 718. 

Accounts.— Suit for produce or value wrongfully raised by defendant is not for 
accounts and therefoie is of a Small Cause nature. A. I. R. 1927 Rang. 262 = 5 Rang. 
388=104 Ind. Cas. 818. Suit for recovery of account papers where in a prayer for 
damages is made in the alternative is not one cognizable by a Small Cause Court. 
59 C. 352=138 Ind. Cas 640 = A. 1. R. 1932 Cal. 481. 

Award.— A suit for a declaration that an award made by arbitrators for re-pay- 
ment of certain amount is void and for recovery of the amount is not a suit of a Small 
Cause nature. 6 Rang. 238 = 111 Ind. Cas. 21 = A. I. R. 1928 Rang. 173. A Suit to 
enforce an award is not of a Small Cause nature. A. L. R. 1924 Rang. 192=1 Rang. 
700 = 79 Ind. Cas. 718. 

Contribution.— Second appeal lies in an alternative suit for contribution to 
recover the whole or proportionate part of the amount under Art. 4i» Provincial Small 
Cause Courts Act. 23 C. L. J. 125 = 32 Ind. Cas. 200 ; see also 20 C. L. J. 2co ; 23 C. 
189 ; 16 C. W. N. 975 ; 94 Ind. Cas. 949= A. I. R. 1926 All. 456 ; 36 C. W. N, 589. 

DamageB.— In a suit for damages between two sets of ratyats^ the plaintiff 
alleging that the defendant had wrongfully come and cut away the crop on his land, 
the Courts below found that the defendant had no possession or title iri the land and 
was, therefore, liable to damages : Held that although a question of title to land has 
been tried, it was tried incidentally, and, therefore, the second appeal was incompetent, 
6 Ind. Cas. 415 ; see also 10 Boro. L. R. 733 = 32 B. 560 ; 3 Bom. L. R. 239-25B. 
625. Where in a suit for damages for trespass, the damages claimed were 
less than Rs. 500, no second appeal lay from the decree in the suit in as much 
as the suit was not exempted from the cognizance of a Court of Small Causes. 12 
M. L. J. 349 ; see also 24 C. 557 ; 6 A. 10 ; 18 W. R. 283 ; 10 C. L. J. 198 ; 24 C. 
557. A suit for damages for wrongfully cutting and carrying off trees, is involving 
a question of title and tried on the regular side remains a Small Cause suit for s. 102. 
22 M. L. T. 381 = (1916) 2 M. W, N. 215=4 L. W. 245=36 Ind. Cas. 202. Suit for 
damages for cutting fruit trees and for removing fruits is a Small Cause suit. 130 
Ind. Cas. 481 =*(1930) A. L J. 1247 ; see also A I. R. 1936 Nag. 276. Suit for rent 
for damages for use and occupation even if tried in original side as question of title 
was raised, is one of a Small Cause nature. A. I. R. 1929 Mad. 525 = 119 Ind. Cas. 
386 ; see also A. I. R. 1928 Nag. 136=107 Ind. Cas. 193. A suit by a landlord 
for damages for use and occupation against tenants holding over is cognizance 
by a Small Cause Court, and a second appeal does not lie. A. I. R. 1925 Mad. 
890=48 M. L. J. 701 = 22 L. W. 528=90 Ind. Cas. 401. No second appeal lies in 
suit against President of District Board for damages. A. I. R. 1923 
Mad. 689=46 M. 808 = 45 M.L. J. 125=18 L. W. 82 = 32 M. L. T. (H. C.) 
378 = 74 Ind. Cas. 223. No second appeal lies in suit for damages for infringement 
of monopoly. A. I. R. 1923 Lah. 244-69 Ind. Cas. 43^. A suit for declaration of 
title to fish and for damages is a Small Cause Suit. 68 Ind. Cas. 626= A. I. R. 1928 
Cal. 321. If in an ejectment suit against a trespasser, the Court awards damages 
only, a second appeal will not be barred, simply because the decree was for money. 
13 Ind. Cas. 493. A suit for damages for trespass is a suit cognizable by a Small 
Cause Court, even though questions of title are often raised in such suits. (1912) 
M.W.N. 810-23 M. L. J. 193- 16 Ind. Cas. 201. A suit for damages for cutting 
fruit trees is a suit of a Small Cause nature. 130 Ind. Cas. 481 - 1930 A. L. J. 1247 * 
see also A. 1. R. 1931 Oudh 411 = 8 O. W. N. 1019. In all cases where it is sugges- 
ted that the suit is one for damages or loss due to an ofTence, the decision must vary 
according to the particular circumstance, set out in the plajnt and if it is decided 
that the suit is of a Small Cause nature and the value is less than Rs. 500 no 
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second appeal lies. A. I. R. 1931 All. $95" 132 Ind. Cas. 564. A Small Cause Court 
has no jurisdiction to try a suit for damages for wrongful attachment and neglizence 
and as such a second appeal in such a case is not barred. A. I. R. 1936 Nag. 2$7. 
A suit for recovery or money value of bhoali produce of some moheua trees standing 
on a plot of land, is a suit for money. A. 1. R. 1936 Pat. 102- 17 Pat. L. T. 88- 
160 Ind. Cas. 186. 

In the case of a suit for cancellation of a document as well as damages if the case 
regarding cancellation is withdrawn in second appeal, no second appeal lies. 34 Ind. 
Cas. 909. A suit based on a registered lease deed by the lessee for damages below 
Rs. SCO for his ejectment through Revenue Court is, if treated as one for damages, 
cognizable by Small Cause Court, but not so if the contract amounted to mortgage. 
In the latter case second appeal lies but not in the former. 15 A. L. }. 534-40 Ind. 
Cas. 578. 

Suit for immovable property.— A hut is immovable property and a suit for 
a declaration in respect of a hut is not cognizable by the Small Cause Court. 9 Ind. 
Cas. 1. Standing trees are movable property for the purposes of the Provincial 
Small Cause Courts Act. 9 Ind. Cas. 133. Absurd and fictitious prayer for injunction 
to restrain transfer of immovable property does not oust Small Cause Court’s juris- 
diction in suit on simple money bond. A. I. R. 1930 All. 702 = (1930) A. L. J. 1043- 
132 Ind. Cas. 33. But prayer of mandatory injunction changes the nature of the Small 
Cause suit. A. I. R. 1922 All. 241 = 66 Ind. Cas. 613. Allegation in plaint that the 
defendant was wrongfully receiving pro6ts of immovable property ousts the Small 
Cause nature of the suit but that of wrongful appropriation of share due to plaintiff 
does not. 31 Ind. Cas. 797. 

Marriage Contract — Where the basis of the claim is a breach of promise of 
marriage, the suit is excluded from the cognizance of a Small Cause Court, 14 Ind. 
Cas 837. 

Maintenance.— A suit to recover arrears of maintenance under an agreement is 
excepted from the cognizance of the Small Cause Courts and a second appeal will lie 
in such a suit even where the value is less than Rs. 500. 33 Bom. L. R. 10= A. I. R. 

1931 Bom. 286 ; see also 16 B. 267 ; 15 C. 164 ; 20 M. 29. 

Mesne profits suit for.— No second appeal lies from a suit for mesne profits, 
where the value of the subject-matter in dispute is less than Rs. 500. 23 C. 884 
(F. 13.) ; contra •, 25 M. 103 (F.B.) and 26 B. 85. A suit for profits between co-tenants 
ifl not exempted from the cognizance of a Court of Small Causes and where the value 
is less than Rs. 500 no second appeal lies. 132 Ind. Cas. 201 » A. 1. R. 1931 All. $$1 ; 
see also 129 ind. Cas. 124= A. I. R. 1930 Lab. 613-31 P. L. R. 698 ; but see 158 Ind. 
Cas. 1 119= A. L. R. 1935 Nag. 29=18 N. L. J. 76. 

Bent. — The agreement to pay rent having been pleaded the mere omission to 
raise it in the grounds of appeal cannot alter the nature of the suit which remains 
a suit for rent and ejectment. 137 Ind. Cas. 253=33 P. L. R. 956= A. I. R. 1932 Lah. 
388. A Small Cause Court has no jurisdiction over a suit for rent by a land-holder 
against his raiyat, A. I. R. 1922 Mad, 119=15 L. W. 150=44 M. 697 = 40 M. L. J. 
466=(i92i) M. W. N. 565 = 63 Ind. Cas. 8. A second appeal lies in a suit for rent 
other than house-rent. A. 1. R. 1922 Pat. 184=37 Ind. Cas. 980. Alternative relief 
for rent cannot evade the bar of s. 102 for second appeal. 22 C. L. J. 564=33 Ind. 
Cas. 346. Relief for recovery of rent cannot be joined to that for damages to evade 
the bar of s. 102. 23 C. L. J. 557=34 Ind Cas. 697. A suit for rent of malik mak 
tara fields is not tenable by a Sm tll Cause Court but is still one of the nature 
coenizible by Courts of Small Causes as mentioned in s. 102. 56 Ind. Cas. 84$. 

Thunda waran payable to the mirasdar is not rent but is dues mentioned under Art. 
13 of the Provincial Small Cause Court Act and second appeal lies in a suit for the 
same. 34 M. L. J. 104 = 23 M. L. T. 44=^41 254 (F. B > = 44 Ind. Cas. 699* A 

suit to recover a certain sum less than Rs. 500 as rent due including gallipatti 
and local cess is of the nature cognizable by a Small Cause Court and that being so 
no second appeal is competent. A. I. R. 1935 Bom. 254 = 37 Bom. L. R. 355. 

Miscellaneous caaes.— Suit for declaration and refund of professional taxes is 
a suit of Small Cause nature. (1931) M. W. N. 1107 ; 1932 M. W. N. 142= A. I. R. 

1932 Mad. 226. But where injunction is prayed for in that case it is exempt from 
the jurisdiction of Small Cause Court. 140 Ind. Cas. 273=1932 M. W. N. 1248=36 
L. W. 659. A suit to enforce the liability of the shareholder for the balance due on 



S. 103.] 


THE CODE OF CIVIL PROCEDURE. 


241 


his share is not cognizable by a Small Cause Court. 59 C. 1186=36 C. W. N. 589= 
140 Ind. Cas. 252 = A. I. R. 1932 Cal. 716. Second appeal lies against suit for excess 
amount paid in a decree through fraud and cheating. A I. R. 1928 Cal. 776^115 
Ind. Cas. 581. Removal of logs of limber from custody of Court by order of Court 
is not criminal offence and a suit for the recovery of the logs or their value is 
triable by a Court of Small Causes. 15$ Ind. Cas. 888=A. 1. R. 1933 Mad. 636. 
Suit for compensation for loss suffered on account of percolation of drain water is 
cognizable by a Small Cause Court. 143 Ind. Cas. 493 = 34 P* L. R. ;83bA. I. R. 
1933 Lah. 363. No second appeal in suit to recover choutarji dues. A. I. R. 1927 
Mad. 670=52 M. L. J. 706=38 M. L. T. 385= >03 Ind. Cas. 120. A claim for 
jodi fussums and road cess which is not of the nature of the cesses mentioned in 
cl. 13 no second appeal lies. A. I. R. 1925 Mad. 1196=19 M. L. J. 185. Suit for 
wrongful removal of trees without criminal intention is not excepted by Art. 35 and 
therefore no second appeal lies. A. I. R. 1923 Cal. 568=27 C. W. N. 469=77 Ind. 
Cas. 77. Suit to recover offerings to shrine wrongfully misappropriated refers to 
trust and is not a Small Cause Court suit. A. 1. R. 1926 Lah. 228=92 Ind. Cas. 731. 


No second appeal lies in suit for money wrongly distributed under s. 93, C. P. 
Code. A. I. R. 1923 All 310 = 21 A. L. J. 248=45 A. 359=74 Ind. Cas. 836. No second 
appeal is maintainable in suit for interest only on mortgage-money due. 66 Ind. 
Cas. 285. A suit for price of coal supplied under an agreement is in the nature of 
a Small Cause suit. 59 Ind. Cas. 188. A suit to recover money forcibly taken is 
cognizable by a Court of Small Causes. 2 U. P. L. R. 212 = 57 Ind. Cas. 505* A suit 
for Neervaram or water-cess is not a suit of Small Cause nature. A. 1. R. 1934 
Mad. 683= 1934 M. W. N. 1063. 


103. [New.] In any second appeal, the High Court may, if the evidence 
r» r IT . L ^ J on the record is sufficient, determine any issue 

uccessary for the disposal of the appeal 
termine issues of fact. determined by the lower 

appellate Court or which has been wrongly determined by such Court by reason 
of any illegality, omission, error or defect such as is referred to in sub-section 
( 1 ) of section 100 ].* 

Scope — The High Court under this section can consider the evidence on any point 
which was taken in the grounds of appeal but which was not referred to by the lower, 
appellate Court. 5 M.L.T. 288 ; see also 128 Ind. Cas. 366=A.1.R. 1931 Rang. 29=8 
Rang. 425 •. A. I R. 1936 Lah. 788. Where fresh finding is called for by it but is not given 
by the lower appellate Court, the High Court is perfectly entitled to determine the 
issue as one of fact. A. I. R. 1930 Mad. 489=127 Ind. Cas. 142. High Court in 
:>econd appeal has power to determine small question of fact and avail remand. 
A. 1. R. 1931 Cal. 129 = 34 C. W. N. 95* = *3o Ind. Cas, 140 ; see also 7 Pat. 260= 
107 Ind. Cas. 821 =A. I. R. 1928 Pat. 318 ; 62 M. L. J. 573 = 36 L. W. 687 = 1932 M. 
W. N. 506= A. 1. R. 1932 Mad. 545. When the appropriate issue is not framed by 
Court below the second appellate Court may raise and decide it if evidence on 
record for deciding is sufficient. 47 C 107 = 46 I. R. 140=17 A. L. J. 700=15 N. L. 
R. 97 = 37 M. L. J. 36 = 21 Bom. L. R. 920=10 L. W. 310=24 C. W. N. 81 (P. C.)= 
51 Ind. Cas. 177 ; see also A. I. R. 1922 Pat. 4*7 = 3 P- I- T. 303 = 65 Ind. Cas. 536 ; 
47 Ind. Cas. 95o~ 5 O. L. J. 464 ; A. I. R. 1922 Pat. 575 = i Pat. 639=67 Ind. Cas. 494 ; 
A. I. R. 1922 P. C. 292 = 45 M. 586=43 M. L. J. 64 o=(i 922) M. W. N. 749=16 L. W. 
102=49 Ind. Cas. 286=37 C. L. J 1 99=27 C. W. N. 245 (P. C.)=68 Ind. Cas. 538 ; 
A. I. R. 1927 Pat. 167 = 81 P. L. T. 74=102 Ind. Cas. 391 ; 31 C. W, N. 32 = 99 Ind. 
Cas. 189= A. I R. 1927 Cal. i ; 28 Ind. Cas. 673. 


New plea argued for the first time in lower appellate Court, will be allowed to be 
argued in High Court if it requires no fresh evidence. A. I. R. 1930 Lah. ioia= 
31 P. L. R. 755= 128 Ind. Cas. 293. The High Court will examine the finding if 
lower appellate Court arrived at by misplacing onus of proof. A 1. R. 1930 Cal. 591 = 
51 C. L. J. 465=128 Ind Cas. 108. Where in a pre-emption suit question of acquies- 
cence is not decided by lower Court the High Court in second appeal can decide the 
question on facts proved. 16 A. L. J. 779=47 Ind. Cas. 4co. Where the judgment 
of an Appellate Court is reversed on a preliminary point of custom the High Court 
should not itself examine the evidence as to the custom but should remand the case 


* The words within brackets have been substituted for the words *'but not deter- 
mined by the lower appellate Court" by Act 6 of 1926. 

C, P. Code — 31 
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for disposal on the merits by the lower appellate Court. 40 M. 1108=5 L. W. 346= 
32 M. L. J. 237 = 21 M. L. T. 411=40 Ind. Cas. 516. Where the trial Court did not 
decide a question of fact and the evidence on record was sufficient for the purpose 
the High Court decided the fact itself. A. I. R. 1923 All. 134=21 A. L. J. 33=45A. 
191 »76 Ind. Cas. 12. Where a satisfactory return of revised finding on one 
issue called for by the High Court is not made by the lower Court, the former can 
on examining the evidence and deciding the issue make a decree accordingly. 43 
M. 567 =(i92o) M. W. N. 61=25 C. W. N. 485 = 38 M. L- J 476 = 22 Bom. L. R. 
578=18 A. L. J. 707 = 56 Ind. Cas. 117 fP* C.). Question of title whether of fact or 
of law if left undetermined by the lower Court can be decided by Court of second 
appeal. A. I R. 1924 Oudh 266=10 O. L. J. 646 = 27 O. C. 77 = 78 Ind. Cas. 895 ; see 
also 82 Ind. Cas. 772 ; A. I. R. 1930 Mad. 65 = 57 M. L. J. 789=30 L. W. 1045=124 Ind. 
Cas. 301 ; A. I. R. 1929 Pat. 728=118 Ind. Cas. 312 ; A. I R. 1927 All. 694 = 103 Ind. 
Cas. 34Q. Where the lower appellate Court approaches the case from a wrong 
stand point of burden of proof and facts to appreciate the value or importance of 
certain documents, and underestimates there bearing on the question in issue, the 
Court of second appeal may come to an independent finding on the question. A. 1. R. 
1926 Nag. 489=9 N. L. J. 152 = 98 Ind. Cas. 236 ; see also 97 Ind. Cas. 785 = A. 1. R. 
1926 Mad. 1003 = 24 L. W. 227 ; 98 Ind. Cas. 129= A. I. R. 1927 Cal. 140. Under 
this section the High Court has power to decide issues of fact on a consideration of 
the documents exhibited in the case, when that issue which is material to the decision 
is left undecided by the lower Court. A. L. R. 1933 Lab. 179. 

Appeals from Orders. 

104* [S. 588] (1) An appeal shall lie from the following orders, and 

save as otherwise expressly provided in the 
Order from which appeal lies, body of this Code or by any law for the lime 

being in force from no other orders — 

{a) an order superseding an arbitration where the award has not been 
completed within the period allowed by the Court ; 

(b) an order on an award stated in the form of a special case ; 

(c) an order modifying or correcting an award ; 

(d) an order filing or refusing to file an agreement to refer to arbitration ; 

{e) an order staying or refusing to stay a suit where there is an agreement 

to refer to arbitration ; 

(/) an order filing or refusing to file an award in an arbitration without 
the intervention of the Court ; 

and order under section 35 A ;] 

(g) an order under section 95 ; 

(A) an order under any of the provisions of this Code imposing a fine 
or directing the arrest or detention in the civil prison of any person except 
where such arrest or detention is in execution of a decree ; 

(i) any order made under rules from which an appeal is expressly allowed 
by rules : 

* [Provided that no appeal shall lie against any order specified in clause 
(jff) save on the ground that no order, or an order for the payment of a less 
amount, ought to have been made]. 

(2) No appeal sliall lie from any order passed in appeal under this section. 

Save as otherwise expressly provided.— The effect of s. 104 of the Civil 
Procedure Code which is materially different from s. 588 of the Code of 1882 is not 
to take away a right of appeal given by cl. 15 of the Letters Patent but to create a 
right of appeal in cases even where cl. 150! the Letters Patent is not applicable. 
20 C. W. N. 594=23 C. L J. 443 = 43 C. 857 = 34 Ind. Cas. 634. The Civil Procedure 
Code does not control the provisions of the Letters Patent. The judgment of a single 


* Clause iff) and proviso to clause (/) were inserted by s. 3 of the Civil Proce- 
dure (Amendment) Act, 1923 (9 of 1923), which under section i (2) thereof may with 
the previous sanction of the Governor-General in Council be brought into force iq 
any Province by the Local Govprnment on any specified datp. 
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Judge of the High Court in an appeal urder O 43» rule i is appealable under cl. 15 
of the Letters Patent. 56 M. 915 = 145 Ind. Cas. 449=1933 M. W. N. 850=65 M. L 
J. 222 (F.B.) ; see also 22 M. 68 ; 13 M. L. J. 497 (F.B ). 

Scope.— A non-appealable order does not become appealable decree because 
the order is drawn up in the form of a decree. 151 Ind. Cas. 947 = A. I. R. 1934 
Pat. 13. 

Or by any law for the time being in force.— An appeal from the judgment 
of a single Judge of the High Court given by cl. 15 of the Letters Patent of Calcutta 
High Court is expressly saved by the language of s. 104 of the C. P. Code. 25 C. 
W. N. 557 = 48 I. A. 76=48 C. 481 = 23 Bom. L. R. 681=60 Ind. Cas. 274 (P. C.) ; 
see also 25 M. 555 ; 26 C. 361. 

Clause (a). — Under s 104(1) (a) no appeal lies when the arbitration is not 
superseded under Schedule II, cl. 8 of the Code. Where the lower Court in supersed- 
ing an arbitration, has adopted procedure not prescribed by the law and there is no 
other available remedy, the Chief Court is competent to interfere in exercise of its 
revisional powers 251 P. W. R. 1912 = 125 P. R. 1912. An order refusing to file an 
award on the ground that there was no award to 61 e under para 15 of Sch. 2 is not 
appealable. A. I. R 1935 Bom. 78 ; see also A. I. R. 1936 Rang. 240=163 Ind. 
Cas. 590. 

Clause (b). — The parties to a suit agree to refer their disputes relating to the 
properties in suit tn the arbi’ration of two persons ; and a consent of Judge's order 
was obtained. The two arbitrators differed on a question of law arising in the arbi- 
tration. The two arbitrators each expressed his opinion on the question and referred 
it for opinion to the High Court in the form of a special case under C. P Code, 
Schedule II, rule II, and the Indian Arbitration Act, s. 10. It was decided by the 
Chamber Judge : Held that no appeal lay, since the special case was in no sense an 
award. 12 Bom. L. R. 852 = 8 Ind. Cas. 171. 

Clause (o).— The provision in cl. (c) of sub-section (i) of section 104 of the Code 
that an appeal shall lie from an order modifying or correcting an award, does not 
confer an unrestricted right of appeal ; and when order has been made modifying an 
award, the validity of the whole award cannot be called in question in an appeal 
preferred against that order, but the appeal is allowed against the order only in so 
far as it modified the award. 15 Ind. Cas. 519. Appeal lies from a decree passed in 
terms of an award, only is so far as it relates to modifications and correctness made 
in the award and on no other ground, A. I. R. 1930 Lah. 26 = 31 P. L. R. 668 = 11 
Lah. 342=124 Ind. Cas. 339 ; see also 10 Lah. 688=122 Ind. Cas. 90 = 30 P. L. R. 
322 = A. I. R. 1930 Lah. 102 ; 93 Ind. Cas. 272 = A. I. R. 1926 Oiidh 370=13 O. L. J. 
144 ; A. I. R. 1930 Lah. 102=10 Lah. 688 = 30 P L. R. 722 = 122 Ind. Cas. 90 ; 120 
Ihd. Cas. 673 = A. 1 . R. 1930 Lah. 219 ; 98 Ind. Cas. 336= A. I. R. 1926 Lah. 519 = 7 
Lah. 327 = 8 Lah. L. J. 460=27 P. L. R. 541=98 Ind. Cas. 336. Appeal from decree 
based on modified award can be converted into appeal from the order modifying the 
award, where party was misled by the only decision on the point. 36 C. W. N. 1069= 
138 Ind. Cas. 848 = A. I. R. 1932 Cal 713. Under s. 104 (c) of the Code a parly is 
entitled to appeal from an order modifying the award. If the appeal has been 
expressly from the order modifying the award, no scend appeal would be 
admissible ; but if the appeal is regularly prepared from the decree and not from the 
order, the f3rm of the appeal might justify the admission of a second appeal. A. I. R. 
193 5 Pat. 109 cs 1 53 Ind. Cas. 764. 

Clause (d) — Where under para 17, Schedule II, C. P. Code an order for filling an 
agreement is made but on unwillingness of arbitrators to act the order of reference 
is revoked and the suit is dismissed, the order is not appealable. A. I. R. 1926 All. 
55 = 48 A. 27 = 23 A. L. J. 891 = 89 Ind. Cas. 404 ; see also 107 P. W. R. 1916=117 
P. R. 1916=34 Ind. Cas. 192. The provisions of s. 104 (d), C. P. Code are general 
and are not restricted to refusal to file an agreement on any particular grounds. An 
order refusing to file an agreement to refer certain disputes between parties to arbi- 
tration on the preliminary ground that the Court has no jurisdiction is appealable. 
132 Ind. Cas. 218 = 32 P. L. R. 464 = A. I. R. 1931 Lah. 673. The Court is competent 
to arrive at a decision that there was no agreement to refer to arbitration and as 
such an appeal lies therefrom. 65 P. W. R. 1917 = 62 P. W. R. 1917 = 39 Ind. 
Cas. 508. 

Clause (e).— Order staying a suit under s. 19 of the Arbitration Act is not appeal- 
able. A. t. R. 1923 Sind 25=82 Ind. Cas. 81 ; see also 81 Ind. Cas. 759- >7 S. L. 
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R. 195 = A. I R. 1923 Sind 38. An appeal lies against an order granting stay of suit 
pending arbitration. A. I. R. 1925 All. 154=47 A. 179=22 A. L. J. 1031 = 85 Ind. 
Cas. 341. Where parties agree to refer to arbitration under the C. P. Code or Arbi- 
tration Act, appeal lies from order granting or refusing stay of suit uuder s. 104 (e). 
12 S. L. R. 34=48 Ind. Cas. 434 ; see also A. I. R. 1931 Lab. 644=132 Ind. Cas. 850. 

Cteuse (f). — There is no appeal against the appellate order of the District Judge, 
dismissing an application to file an award. A. I. R. 1929 Lah. 507 = 120 Ind Cas. 277. 
Order refusing application to set aside award where the reference is in a suit pending 
before the Court is not appealable. 111 Ind. Cas. 145 = A. I. R. 1929 Lah. 369. Where 
an order allowing application for filing an award is reversed in appeal, a revision 
lies, no Ind. Cas, 302 = . A.. I. R. 1929 Lah. 367. Order filing or refusing to file an 
award on arbitration without the intervention of Court cannot be regarded as a 
decree. A I. R. 1928 Lah. 137 = 9 Lah. 380=107 Ind. Cas. 756. Under cl. (0 only 
final orders are contemplated and order remitting award to the arbitrators directing 
them to make fresh award in compliance with the agreement of reference does not 
amount to refusal to file award and is not appealable. A. I. R 1926 Lab. 658 = 96 
Ind. Cas. 779. Where at the hearing of an application for filing an award a decree 
is passed in accordance with the award, the decision of the Court dismissing the 
objection of the opposite party amounts to an order filing an award though there 
is no express order to that effect. A. I. R. 1925 Lah. 321 = 7 Lah L. J. 91=26 P. 
L. R. 466=88 Ind. Cas. 533. Order refusing or allowing the award to be filed is 
appealable under s. 104 (I ) (0* 76 Ind. Cas. 504. Appeal lies from an order filing 
the award passed after the objections have been disposed of even if the decree is 
thereby reversed. 73 Ind. Cas. 820 = A. I. R. 1924 Lah. 231. Whereby a single 
order an award directed to be field and decree in accordance with the award is passed 
an appeal therefrom is in substance an appeal from an order directing award to be 
filed, and can, therefore, be maintained. A. I. R. 1925 All. 409=47 A. 743^23 A. L. 
J. 440=88 Ind. Cas. 76. Order refusing to file an award is appealable and in absence 
of any rules made by the High Court under s. 20, C. P. Code is to be followed. A. I. 
R. 1921 All. 273=19 A. L. J. 132 = 43 A. 348 = 61 Ind. Cas. 269. Rut an order filing 
an award in reference by Court and under para 19, Schedule II is not appealable. 
60 Ind Cas. 590. Section 104 (f) refers to cases referred to arbitration privately. 
47 Ind. Cas. 171 = 154 P. W. R. 1918. Under the Letters Patent, cl. 15, order 
refusing to set aside award is appealable, but not so under s. 104 (f). 45 C. 502 = 46 
Ind. Cas. 687. Appeal lies from an order refusing to set aside of ex Parte decree 
passed in accordance with award. 38 A. 297=14 A. L. J 332 = 33 Ind. Cas. 80. 
Where part of a private award is outside the scope of arbitration the decision of 
Court on application to file is an order and is appealable. No second appeal 
can lie from decision in appeal. 66 P. R. 1915=146 P. W. R. 1915 = 31 Ind. 
Cas. 80. Section 104 (f) of the Code empowers the appellate Court not only 
to go into the question of the existence of the reference and of the award, but also 
to go into questions such as are indicated by para or para 15 and this interpreta- 
tion does not lead to any inconsistency. A. 1. R. 1935 Pesb. 69. 

Ezparte decree.^Exparte decree passed in an application filed under para 20., 
Schedule II of the Code is appealable A. I R. 1928 Mad. 969= 55 M. L. J. 262 = 29 L. 
W. 490=112 Ind. Cas. 691. Appeal from order under s. 104 (f) is governed by Art. 11, 
Schedule II, Court-fees Act, for Court fees. A. I. R. 1928 Lah. 137 = 9 Lah. 380=107 
Ind. Cas. 756 ; see alse 6 Luck. 703. For appeal against order filing an award without 
the intervention of the Court, the Court- fee stamp is of eight annas. A. 1. R. 1927 
All. 771 = 25 A. L. J. 741 = 103 lod. Cas. 315. 

Appeal lies against order refusing to execute an award under the Co-operative 
Societies Act, holding it to be a mere nullity. A. 1 R. 1926 Lah. 547 = 8 Lah. L. J. 
310 = 27 P. L. R. 706 = 97 Ind. Cas. 288. The right of appeal to file an award is not 
barred by the pronouncement of judgment and drawing up of decree. A I. R. 1925 
Pat. 810=4 Pat. 670=7 P. L. T. 644=93 Ind. Cas. 261. Where the decree is not 
in excess of the award or where the award is made through intervention of Court, the 
order is not appealable. A. I. R 1924 Bom. 324=26 Bom. L. R. 171 = 79 Ind. Cas. 
723 ; see also 83 Ind. Cas. 26=A. I. R. 1924 Pat. 603 = 3 Pat. 839=6 P. L. T. 212. 
If an application is made to have an award made a rule of Court and the Court 
disallows the objection raised against the award and makes an order under Rule 21 
of Schedule II directing the award to be filed and pronounces judgment according 
to the award, the order directing the award to be filed is appealable. 134 Ind. Cas. 
474=14 O. L. J. 481 = 8 O. W. N. 789=A. I. R. 1931 Oudh 345. 
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Where the decree is not in excess of the award and where the award is made 
through intervention of Court, it cannot be treated either as a compromise under r. 3 
Order 43, or an order appealable under s. 104 (i) (f). A. 1 . R. 1924 Bom. 324 = 26 
Bom. L. R. 171 = 79 Ind. Cas. 723. 

Clause (ff). — An order refusing costs under s. 35A is not appealable. 18 
N. L. J. 309. 

Clause (g). — Order refusing or allowing relief under s. 95 is appealable. 49 Ind. 
Cas. 86=25 M. L. T. 46=9 L. W. 69. But order made by s. 95 by a Small Cause 
Court is not appealable. 36 M. L» J. 435 = (1919) M. W. N. 490 = 50 lod. Cas. 886 ; 
but see 26 Ind. Cas. 359. 

Clause (h) —Both an order of arrest and of attachment before judgment are 
appealable. A I. R. 1924 Rang. 361=2 Rang. 362 = 3 Bur. L. J. I59“84 Ind. Cas. 
270. Appeal from order of arrest or detention in civil prison of a person otherwise 
than in execution of decree is competent. 136 Ind. Cas. 367=1932 A. L. J. 221= A. 
I. R. 1932 A'l. 524 = A. L. R. 1932 All. 508. Appeal lies under s. 96 though not 
under s. 104 (h) from an order issuing arrest warrant against judgment-debtor. A. 
I. R. 1924 Lab. 360 = 73 Ind. Cas 766. Order in execution of decree under s. 9, 
Specific Relief Act, is not appealable, therefore no appeal lies from an order for 
arrest warrant of judgment-debtor. 5 P. W. R. 1917=18 P. L. R. 1917 = 39 Ind. 
Cas. 379 ; see also 39 Ind. Cas. 375. Both an order of arrest and of attachment 
before judgment are appealable, an order of arrest is not enumerated in Order 43 
lule I the right is specifically given by s. 104, and being a stiiutory right given 
in the body of the Code is not a matter of procedure and cannot be taken away by 
rules contained in the Schedule. Its omission from Order 43 does not mean that it 
does not exist. A. I. R. 1924 Rang. 361 = 2 Rang 362 = 3 Bur. L. J. 159 = 84 Ind. 
Cas. 210. 

Clause (i), — Appeal lies from an order in a matter under a particular rule if 
appeal therefrom is permitted by that rule. 45 B. 99=22 Bom. L. R. 1126=59 Ind. 
Cas. 421. Appeal does not lie from order under Order XXI, r. 66. 8 L. B. R. 35®=* 
10 Bur. L. T. 115 = 36 Ind. Cas. 402. Order refusing to take action under Order 
39, rule 2 (3) is appealable. 39 M. 907 = 3 L. W. 430=30 M. L. J. 523=19 M. L. T. 
314=34 Ind. Cas. 588, No appeal lies from order granting leave to sue receiver for 
damages. A. 1 . R. 1921 Bom. 427 = 45 B. 99. Appeal does not lie from an order 
in terms of compromise pissed in appeal by the District Court. A. I. R. 1922 Lah. 
309=3 Lah. 175 = 66 Ind. Cas. 258. Order permitting withdrawal of a suit under 
Order 23, rule i, does not amount to a decree and hence is not appealable. A. I. R. 
1922 Lah. 267=65 Ind. Cas. 719. Order refusing withdrawal of execution case is 
appealable. A I. R. 1922 Pat. 525= i Pat. 232 = 3 P. L. T. 445=65 Ind. Cas. 122. 
Order made after preliminary decree directing Commissioners to ascertain value of 
the property and take possession, is merely an interlocutory order and as such not 
appealable. A. I. R. 1921 Oudh 224 = 24 O. C. 366 = 65 Ind- Cas. 983. No appeal 
lies from an order which is either conditional or provisional and does not result in a 
final decree. A. I. R. 1924 All. 376=46 A. 372 = 22 A. L. J. 345 = 7^? Ind. Cas. 363. 
No appeal lies against an order, under the Arbitration Act. A. I. R. 1923 Sind 81. 
see also 81 Ind. Cas. 759= I7 S. L. R. 195 = A, I. R. 1923 Sind 38. An order 
allowing a suit to be withdrawn with liberty to bring a fresh suit is not appealable. 
A.I,R.i 926 Oudh 184=88 Ind.Cas.1029. Appsal lies from Order under the Succession 
Act passed by the District Judge to High Court and is governed in procedure by 
the provisions of C. P. Code relating to appeals. A. I. R. 1929 Rang. 109=118 Ind. 
Cas. 401. 

Order granting interest' on mortgage money for period during which sale-proceeds 
of mortgaged property are lying in Court is not appealable but is open to revision. 
A. 1 . R, 1929 Rang. 127=118 Ind. Cas. 416. An appeal from an order granting an 
amendment as such cannot lie unless it be considered as a question of review. 
A. I. R. 1929 Cal. 676=50 C. L. J. 12 = 33 C. W, N. 958=*57 C- 549=122 Ind. Cas. 
634. No appeal lies from an order giving or refusing leave to bid at an execution 
sale. A. 1 . R. 1929 Mad. 903= 122 Ind. Cas. i6l The Code does not provide for an 
appeal from an order passed under s. 15I9 and cannot therefore be maintained. A. I. 
R. 1930 Lah. 789=31 P. L. R 477=12 Lah. L. J. 71 = 122 Ind. Cas. 102. No second 
appeal lies from order confirming the auction-sale. Non-adherence to the compromise 
by which the judgment-debtor withdrew his objection to the sale, cannot affect the 
competency of the second appeal. A. 1 . R. 1934 Lah. 326. This section read with 
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Order 43 , shows that no appeal lies against SLtt order under rule iot of Order 2t. 
Such an order may however be made subject of revision. i6 R. D. 160. An order 
removing a receiver is appealable at the instance of the parties to the litigation but 
the receiver himself has no right of appeal. 36 C. W. N, 903. A non-appealable 
order does not become an appealable decree because the order is drawn up in the 
form of a decree. A. I. R. 1934 Pat. 13. 

Sub section (2).— section 104 (2) refers to appeals to High Courts in British 
India and does not forbid appeals to His Majesty in Council when they comply 
with the conditions laid down in ss. 109 and no of the Cole. A I. R. 1934 Oudh 
291 = 1 1 O. W. N. 577= 148 Ind. Cas. 238. Where a case is remanded on appeal 
from an order returning plaint for presentation to proper Court, no further appeal 
from the order of remand can lie. Nor there can be any revision. 125 Ind. Cas 
581. Second appeal does not lie from the result of appeal under Order 43, rule i (a) 
The Court cannot, by framing order as one, passed under 0;der 41, rule 23, allow an 
appeal which would not otherwise lie. A. I. R. 1930 All. i22-»(ig3o) A. L. J. 454 = 
12 1 Ind. Cas. 545. Second appeal cannot lie from result of appeal under provisions 
of Order 43, rule i (j). A. I. R. 1930 Lah 208= 11 Lah. L. J. 546 *=31 P. L. R. 57 — 
120 Ind. Cas. 684. An appeal lies from an order recording compromise, forming 
basis of consent decree, and is the proper procedure for a party challenging validity 
of compromise on ground of want of consent. A second appeal in such cases cannot 
however lie. A 1. R. 1929 Lah. 472 = 119 Ind. Cas. 422. Where a decree-holder 
purchaser objected to the sale on the ground that he had agreed to purchase at the 
estimated value put down by him and accepted by Court, and, therefore, if the sale 
be said to have t.iken place as recorded by the amin for a greater amount, great loss 
would result to him, and the Court of first instance dismissed the objection, no 
second appeal lies to the High Court as order dismissing the objection was under 
Order XXI, r. 92 and the appeal was under Order 43. A. I. R. 1929 All. 553 = n5 
Ind. Cas. 636. Where the Memorandum of Appeal purports to be one under s. 96, 
Order 21, r. 92 and Order 43, rule 1 (j), C. P. Code, but in reality the appeal lies 
only under the last provision, second appeal cannot lie. A. I. R. 1928 Lah. 414= 10 
Lah. L. J. 161 = 108 Ind. Cas. 391. Second appeal against order of appellate Court 
confirming or refusing to set aside a sale under Order 21, rule 92 is not maintainable. 
A. 1. R. 1926 Lah. 204=91 Ind Cas. 213. A second appeal from order returning 
plaint cannot lie. A. 1. R. 1926 Lah. 141 = 89 Ind. Cas. 384. A second appeal against 
an order reversing order of lower Court and setting aside sale under Order 21, r. 90 
is not competent. A. I. R. 1924 Pat. 803 = 5 P. L. T. 443=78 Ind. Cas. 315. 

No second appeal lies from an appellate order under Order 43, rule i (a) and 
remanding the case for trial on merits. 2 Lah. 587 = 68 Ind. Cas. 304 ; see also 62 
Ind. Cas. 986=3 Lah. L J. 463= A. I. R. 1921 Lab. 156. Under section 104 (2) no 
second appeal lies from the order specified in sub section (i) but it cannot lake aw ay 
the right of appeal conferred by special provisions in the Letters Patent. A. I. R. 
1922 Lah. 380=3 Lah. 188=67 Ind. Cas. 388. Interlocutory order is not appealable 
but if it has been admitted no second appeal lies. A. 1. R. 1921 Lah. 265=82 P. L. 

R. 1922 =67 Ind. Cas. 278. Appeal does not lie from an order in terms of compro- 
mise passed in appeal by the District Court. A. 1. R. 1922 Lah. 309=3 Lah. 175 = 

66 Ind. Cas. 258. Second appeal does not lie where first appeal is not permitted. 
A. 1. R. 1921 Lah. 156=3 Lah. L. J. 463. No second appeal lies against appellate 
order upon petition by auction-purchasers to set aside sale on ground that judgment- 
debtor has no saleable interest. 45 Ind. Cas. 701. So also no second appeal is 
competent from an appellate order under Order 43, rule i (a) nor does the remedy by 
way of revision lie.- 43 A. 334=19 A. L. j. 110=61 Ind. Cas. 36 ; see also 59 Ind. 
Cas. 2 = 7 P. W. R. 1921. No second appeal lies against appellate order upon petition 
by auction purchasers to set aside on the ground that judgment-debtor has no sale- 
able interest. 45 Ind. Cas. 701. Order passed under Order 21, r. 92 is not open to 
second appeal. 41 Ind. Cas. 121. An order recording a compromise or adjustment 
under Or. 23, rule 3, C. P. Code is not open to second appeal. 60 C. L. J. 173. 
So also no second appeal lies from order confirming the auction-sale. A. I. R. 1934 
Pat. 13 = 151 Ind. Cas. 947. Alleged fraud in sale proclamation is no ground by 
itself for second appeal. 25 C. L. J. 399=40 Ind. Cas. 426. Second appeal does 
not lie under s. 10 of Letters Patent from an appellate order dismissing application 
under Order 21, rule 90. 39 A. 191 = 15 A. L. J. 46=39 Ind. Cas. 460. Order passed 
under Order 21, rule 90, can be interfered with by the High Court where the applica- 
tion is a combined application under Order 21, rule 90 and Order 21, rule 22. if appeal 
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lies from the decision under Order 21, r. 22. A. I. R. 1921 Pat. 145 = 2 P. L, T. 401=6 
P. L. J, 319=61 Ind. Cas. 823. Sub-section 2 deals with internal appeals within the 
limits of British India. Section 104 does not take away the general right of 
appealing to the Crown given by section 109. A. I. R. 1924 P. C. 495 = 34 M. L. T. 
62-51 C. 361 = 51 I A. 72 = 22 A. L. T. 386 = 46 M. L. J. 628 = 26 Bom. L. R. 586=28 
C. W. N. 977 (P. C.)=83 Ind. Cas. 53». 


Other orders. 


105. [S. 591.] (1) Save as otherwise expressly provided, no appeal shall 

lie from any order made by a Court in the exer- 
cise of its original or appellate jurisdiction ; 
but, where a decree is appealed from, any error, defect or irregularity in any 
order, affecting the decision of the case, may be set forth as a ground of 
objection in the Memorandum of Appeal. 

(2) Notwithstanding anything contained in sub section (1), where any party 
aggrieved by an order of remand made after the commencement of this Code 
from which an appeal lies does not appeal therefrom, he shall thereafter be 
precluded from disputing its correctness. 


Scope. — Though s. 105 refers only to decrees, the provisions of that section 
also apply to appeals against orders as well. A. I. R. 1936 Mad. 936. There is no 
law in India which compels a party to appeal from every interlocutory order under 
the penalty, if he does not do so, of forfeiting the benefit of the consideration of the 
appellate Court and whether the order is subject to appeal or not, the party aggrieved 
can impugn it in an appeal from the decree. 7 C. 148 ; 9 A. 477 ; 10 A. 97 ; 14 B. 
232 ; 12 M. I. A. 185 ; 14 B. 232 ; 10 M. I. A. 359 ; 7 M. I. A. 283. An appeal lies 
against the final decree of a Court within the meaning of this section, though the 
only ground of appeal is the erroneous decision of Court in regard to an interlocu- 
tory order. It is not necessary for a suitor to appeal from every interlocutory order 
by which he may feel himself aggrieved. Any erroneous interlocutory order may 
be set aside in the appeal from the final decree. 6 Ind. Cas. 239=8 M.L.T. 
72 = 20 M. L. J. 805 = M. W. N. 1910, 226 ; see also 7 N. L. R. 162 ; 2 Bom. L. R. 
649=24 B. 302. Though interlocutory order cannot be appealed against, it can be 
objected to in an appeal from final decree. A. 1. R. 1930 Mad. 988=33 L. W. 391 
= 60 M. L. J. 79= 129 Ind. Cas. 63. This section applies to all interlocutory orders, 
orders and decrees leading to final decree. 4 L. W. 41 1 = 35 Ind. Cas. 74. An 
aggrieved party can challenge in appeal from decree any findings on preliminary 
issues regarding jurisdiction or limitations. A. I. R. 1921 Bom. 220 = 23 Bom. L. 
R. 92 = 45 B. 627 = 60 Ind. Cas. 885. An order allowing substitution of heirs or 
setting aside an abatement passed by a trial Court cannot be questioned in an appeal 
from a decree in view of this section. 145 Ind. Cas. 170=37 C. W, N. 138 = A. I. R. 
>933^^1.498. An order remitting the award to arbitrators for reconsideration the 
subsequent order superseding arbitration are not open to challenge in appeal in as 
much as these orders do not affect the final decision on meiit«. A. L. R. 1933 Lah. 

1 194 = A. I. R. 1933 Lah. 530=146 Ind. Cas. 334. But an order setting aside an 
award is an * ‘order affecting the decision of the case” within the meaning of this 
section, and even if no appeal is preferred therefrom, it can be challenged in the 
appeal from the decree. A. L. R. 1934 Oudh 19=10 O. W. N. 1177. An order 
setting aside an abatement cannot be questioned in appeal as it does not affect the 
decision on the merits, 34 P. L, R. 221 = A. I. R. 1933 L-ah. 152=14 Lah. 361 = 141 
Ind. Ca?. 337. It may however be questioned in second appeal ‘‘if it affects the 
decision of the case” 144 Ind. Cas. 133= A. I. R. 1933 All. 294=1933 A. L. J. 561. 
An order setting aside abatement is non-appealable. 14 A. L. J. 610 = 35 Ind. Cas. 
209. Where a conditional order granting leave is passed and the failure of the 
defendant to fulfil the conditions, the Court decrees the suit according to the terms cf 
order passed, it is open to the appellant to convays the validity of the conditional 
order granting leave. A. I. R. 1935 Rang. 245 = 13 Rang. 239. 

In an appeal from a decree the appellant is entitled to challenge it on the ground 
of any error, defect or irregularity in any order affecting the decision of the case, 
and it is for the Court to which appeal is referred to consider what points the 
appellant is entitled to urge in su:h an appeal. The same principle applies to 
appeal to the Privy Council. 35 Bom. L. R. 415 = A. I. R. 1933 Bom. 51 = 145 
Ind. Cas. 258. Sub-section (ij does not apply to an order passed after decree as the 
0)d6r is not interlocutory order. A, I. R. 1928 All. 194=26 A. L. J. 166=114 Ind, 
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Cas. 41. Sections loj and 99 are not mutually destructive. A. I. R. 1927 Rang. 150= 
5 Rang. 80=102 Ind. Cas. 379. This section enables an order superseding an award 
to be a ground of attack in appeal from a final decree. A. J. R. 1925 All. 556= 47A. 
916=23 A. L. }. 656=89 Ind. Cas. 713. In an appeal from the Anal decree of a 
partition suit, where there is no appeal from preliminary decree, the duty of appellate 
Court is to see whether preliminary decree was capable of enforcement. A. I. R. 1924 
Cal. 80=38 C. L. J. 111 = 75 Ind. Cns. 319. This section does not apply to order 
refusing permission to withdraw with liberty to bring fresh suit as the order is such 
as does not affect merits. A. I. R. 1925 711^41'C. L. }. 186=86 Ind. Cas. 1029. 

Question of custom can be agitated in second appeal from final decree if certificate 
is obtained. A. I. R. 1923 Lah. 535 = 5 L- L* J* 392 = 73 Ind. Cas. 650. 

Save as otherwise expressly provided. — "Save as otherwise expressly pro- 
vided” means except as provided in Acts other than the Civil Procedure Code. A. I. 
R. 1924 Rang. 237=2 Rang. 117 = 80 Ind. Cas 746. 

Decree —The word “decree** should be construed as meaning a decree passed 
by the Court which made the order which is alleged to be erroneous, defective or 
irregular. It is open to a Court of appeal after remand by the appellate Court an 1 
the subsequent decision by the original Court. 5 M. L. T. 75 = 32 M. 318 = 2 Ind. 
Cas. 525. 

Requirements under this section. — This section contemplates two things, 
there beirg a regular appeal about something else, and in that appeal the insertion 
of a ground of objection. 22 A. 366= A. W. N. 1900, 109. 

Error, defect or irregularity. — These words mean an error, defect or irregu- 
larity in procedure of law and not in matters of fact. And even then./. where 
there is any defect, etc , in procedure or in law, it should be such as to affect the 
decision of the case. 12 A. 200 ; A. I. R. 1936 Nag. 8=31 N. L. R. fSup.) 72. An 
error, defect or irregularity in any non-appealable interlocutory order, affecting 
the decision of the case may be set forth as a ground of objection in the Memo- 
randum of Appeal. A. I. R. 1922 All. 118=44 A. 524 = 20 A. L. j. 349=66 Ind. Cas. 
920 ; see also A. I. R. 1923 Mad. 147=46 M. 47 = 43 M. L. J. 406=74 Ind. Cas, 804 = 
16 L. W. 29. Erior, defect or irregularity in order making a person parly in appeal 
though non-appealable can be made a ground of attack in appeal under this section. 
A. I. R. 1925 All. 768 = 47 A. 853= 23 A. L. J. 757=88 Ind. Cas 493. Eiror, defect or 
irregularity in preliminary order affecting merits can form ground of objection in 
appeal against final order. A. I. R, 1925 Mad. 199=48 M. 267 = 47 M. L. J. 710=21 
L. W. 136=85 Ind. Cas. 333. Error, defect or irregularity in an interlocutory order 
though partly in favour of an unsuccessful party, can be made a ground of objection 
in appeal if it affects merits. A. I. R. 1927 Cal. 733*46 C. L. J. 51 = 104 Ind. Cas. 
151. Error, defect or irregularity mentioned in this section must be of law or 
procedure and not of fact. A. I. R. 1930 Pal. 266=9 Pat. 102=125 Ind. Cas. 136 ; 
32 C. W. N. 1020=115 Ind. Cas. 184= A. 1 R. 1929 Cal. 26. An appeal against 
an order is not the same thing as advancing a ground of appeal about error, defect 
or irregularity in the said order. 133 Ind. Cas. 129= 1931 A. L. J. 377= A. I. R. 
1931 All. 294 (F. B.). Though interlocutory order is not appealable it can be 
objected to in an appeal for error, defect or irregularity in the final order. A. I. R. 
1930 Pat. 626=9 Pat. 102 = 125 Cas. 136. Appeal from an order is different 
from ground of appeal about error, irregularity or defect therein. A. I. R. 1931 All. 
294. An appellate Court is not bound in appeal to interfere with an order passed 
by the Subordinate Court under s. 151 although the order may be technically wrong. 
Such an order can only be challeng^ed in appeal if it affects the decision of the 
case on merits. A. I. R I934 Lah. 3*2=35 P. L. R. 266=147 Ind. Cas 1013. 

Afieoting the Deoision of the case. — Affecting the decision of the case 
means an unjust result has been arrived at in the decision of the case on merits. 
A. I. R. 1931 All. 294 ; see also 32 C, W. N. 1020 ; 115 Ind. Cas. 183 ; A. 1. R , 
1929 Cal. 26 ; 48 A. 175 = 90 Ind. Cas. 180 (F. B.) ; see also A. 1. R. 1936 Nag. 8 
= 31 N. L. R. Supp. 72=160 Ind. Cas. 202. Order setting as’de an award 
is one affecting the decision of the case, therefore, an appeal from the final decree 
such an order can be questioned. A. 1. R. 1929 Cal. 322 = 56 C. 21 = 121 Ind. Cas. 675. 
Defect in procedure affecting the decision of the case is a good ground of appeal. 
A. I. R. 1929 Pat. 609=10 P. L. T. 589=120 Ind. Cas. 304. Decision of a case 
cannot be affected by an order superseding arbitration and it cannot be set forth 
as a ground of objection in appeal from final d’eefree. A. I. R. 1921 Lah. 145 = 3 Lah. 
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L. J. 59=38 P. L. R. 1921 ; see also 38 Ind. Cas. 206 ; 37 Ind. Cas. 844. Order of 
lower appellate Court setting aside abatement is such as affects the merits and can 
be made ground of appeal as per s. 105 (i). A. I. R. 1923 Lab. 230=71 Ind. Cas. 
587 •, see also A. I. R. 1925 All. 426=47 A. 555 = 23 A. L. J. 449=87 Ind. Cas. 211 ; 
85 Ind. Cas. ioo=A. I. R. 1925 Cal. 473 = 40 C. L. J. 588 ; A. I. R. 1925 Cal. 766= 
52 C. 472=29 C. W. N. 675 = 85 Ind. Cas. 100 ; A. I R. 1923 Lah. 230=71 Ind. Cas. 
587. Order setting aside an award is non-appealable but can form ground of objec- 
tion in appeal if it affects merits. A. I. R. 1928 Lah. 753=^10 ^od. Cas. 748. The 
word "affect" predicates that the error, defect or irregularity in the order has influ- 
enced the conclusion in such a way that an unjust result has been arrived at in the 
decision of the case on the merits. 1931 A. L. J. 377 = A. 1. R. 1931 All. 294 (F. B.). 
It is not necessary to read into s. 195 additional words “on merits’*. A. I. R. 1927 
Rang. 150=5 Rang. 80=102 Ind. Cas. 379. An order refusing to set aside the 
abatement of a suit is one which “affects the decision of the case” within the meaning 
of s. 105, C. P. Code, and can therefore be challenged in appeal and second appeal ; 
39 C. W. N. 1173. An order refusing to record an adjustment is not an order 
affecting the decision of a case, but is merely an order ensuing that the merits of the 
case should be determined. It is therefore open for an appellant to challenge such 
order in appeal under s. 105 when it has not been appealed against. A. I. R. 
1936 Nag. 8-31 N. L. R. (Supp.) 172. 

Order setting aside an exparte decree.^" Affecting the decision of the 
case” means affecting the decision on the merits. Where an ex parte decree was 
passed and was set aside on an application for review, held that the propriety of 
setting aside the ex parte decree could not be questioned in an appeal which was 
passed ultimately after review. A. I. R. 1931 All. 329=131 Ind. Cas. 5*8 ; see also 
A. I. R. 1931 All. 294 (F. B.)=193I A. L. J. 377 = 133 Ind. Cas. 129. This section 
does not apply to order setting aside exparte decree where such order does not 
affect merits. A. I. R. 1927 B. 455 = 51 B. 495 = 29 Bom. L. R. 925=103 Ind. Cas. 
1^62; A. I. R. 1923 Lah. 425=72 Ind. Cas. 40; 79 Ind. Cas. 69= A. I, 
R. 1924 All. 919 ; see also 3 O. L. J. 231=34 Ind. Cas. 713 ; 31 Ind. Cas. 914=40 
F R. 1916= 133 P.W. R. 1916. But this section applies when that order affects 
merits. A. I. R. 1924 Mad. 890 = 47 M. L. J. 641=20 L. W. 954=85 Ind. Cas. 808 ; 
A. I. R. 1927 Rang. 150 = 5 Rang. 80=102 Ind. Cas. 379 ; A. I. R. 1929 Lah. 174= 
1 18 Ind. Css. 434 ; A. I. R. 1929 Cal. 322=56 C. 21 = 121 Ind. Cas. 675. 

Where Court improperly refused adjournment and passed ex parte decree and an 
application to set aside ex parte decree was dismissed, the order refusing adjourn- 
ment can be set forth as a ground in appeal from ex parte decree according to s. 105. 
A I. R. 1925 Pat. 534 = 7 P. L. T. 381 = 1925 Pat. 199=91 Ind. Cas. 167. 

Sub section (2). — Nullifies effect of decision of Full Bench case in 29 C. 758. 
A. I. R. 1923 Cal. 385 = 72 Ind. Cas. 588. Judges of High Court before whom case 
comes for final hearing with findings after remand, can disregard remand order and 
dispose appeal on original findings. 2 Pat. L. J. 669=2 Pat. L. W. 71=41 Ind. Cas. 
337. Correctness of remand order cannot be challenged. Grounds on which it was 
based are equally immune from attack. A. I. R. 1928 Rang. 297 = 6 Rang. 506=113 
Ind. Cas. 803. Order of remand if not appealed against precludes disputing its 
correctness thereafter. A. I. R. 1928 Cal. 325 = 55 C. 506=110 Ind. Cas. 397 ; see 
also A. 1. R. 1926 Nag. 164 = 89 Ind. Cas. 1009 ; A. I. R. 1923 Nag. 283 = 82 Ind. 

Cas. 645 ; A. I. R. 1925 Pat. 530 = 6 P. L. T. 805 = 88 Ind. Cas. 405 ; A. I. R. 1923 

Rang. 29=1 Bur. L. J. 231 = 70 Ind. Cas. 893 ; A. 1. R. 1926 Cal. 509=91 Ind. Cas. 
287 ; 72 Ind. Cas. 588. If a party is aggrieved by order of remand from which an 
appeal lies he must appeal therefrom or else he shall be precluded thereafter from 
disputing its correctness. A. I. R. 1923 Mad. 67 = (1922) M. W. N. 657 = 43 M. L. J. 
340=31 M. L. T. 465 = 69 Ind. Cas. 673 5 see also A. I. R. 1925 Nag. 185 = 80 Ind. 
Cas. 626 ; 65 Ind. Cas. 745 ; 63 Ind. Cas. 845 ; 53 Ind. Cas. 644=1 Lah. 51 ; 46 Ind. 

Cas. 816 ; 46 Ind. Cas. 922 ; 20 C. W. N. 43 = 32 Ind. Cas. 866 5 A. I. R 1923 Pat. 

45 = 2 Pat. 207 = 3 P- L T. 765 = 68 Ind. Cas. 363 ; 70 Ind. Cas. 893=1 Bur. L. J. 
231 = A. I. R. 1923 Rang. 29 ; 62 Ind. Cas. 708=40 M. L. J. 528=14 L W. 236 ; 
61 Ind. Cas. 575 = A. I. R. 1921 Nag. 129 ; 60 Ind. Cas. 975 — A. I* 1921 All. 276= 
19 A. L. J. 139— 43A. 377 ; 57 Ind. Cas. 52=2 U. P. L. R. (Lah) 120 ; 47 Ind. Cas. 
886 ; 86 Ind. Cas. 6o8 = A. 1. R. 1925 Mad. 916. The prohibition contained in 
s. 105 (2), C. P. Code exists only if an appeal lies from the order of remand. 157 Ind. 
Cas. 1119=1935 A. L. J. 5 i 7 = A. I. R. 1935 All. 553. 

C. P. Code— 32 
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Order of remand as to existence or non-existence of a custom is not appealable. 76 
P. \V. R. 1917=109 P. L. F. 1917=39 Ind. Cas. 775. Where the defendants have 
failed to raise the objection as to attestation before the High Court where the case 
was remanded, s. 105 precludes them from raising it at the subsequent stage of the 
same litigation. 35 Ind. Cas. 571. 

Where in remand order, one point is raised, decision on other point also must 
be thought to be confirmed by remand order. A. I. R. 1922 P. C. 57=26 C. W. N. 
739=16 L. W. 447 = 74 Ind. Cas 597. Pending suit Court remands case for finding 
on undecided issues. The Court can disregard, when finally deciding case reasons 
for remanding case But decision on law points by Court of co-ordinate jurisdiction 
is final regarding setting aside decision of lower Court and laying down law on 
remand. A. I. R. 1923 Pat. 226 = 4 P* P- T. 35 = 76 Ind. Cas. 136. Remand order 
is conclusive only regarding points decided by it. A. I. F. 1925 Oudh 527 = 85 Ind. 
Cas. 468. Remand order is proper where decision is affected on merits. A. I. R. 
1923 Oudh 177 = 26 O.C. 10=10 O. L. J. 36=73 Ind. Ca*?. 591. Section 105 does 
not control Art. 15, Letters Patent. Hence order of remand can be attacked in an 
appeal under Art. 15 against the final decree. A. I. R. 1929 Mad. 349=30 L. W. 
787 = 118 Ind. Cas. 291. Section 105 (2) precludes a person from disputing after- 
wards correctness of remand order which is appealable but against which no appeal 
is preferred. But the section, however, does not preclude a person from raising 
any other legitimately open objection if the case comes to the High Court. A. 1 . R. 
1928 Mad. 430=27 M. L. W. 483=109 Ind. Cas. 130. Section 15 (2) does not apply 
to Privy Council appeals. A remand order of High Court which is not final cannot 
be appealed against in Privy Council. A. 1 . R. 1925 Nag. 349 = 22 N L. R. 132 = 88 
Ind. Cas. 69 ; see also A. 1 . R. 1925 Rang. 147-3 J. 248=84 Ind. Cas. 519 ; 

A. I. R. 1924 Mad. 701=46 M. L. J. 357 = 19 L. W. 458 = 78 Ind. Cas. 938. A person 
who is aggrieved by an order of remand is precluded under s. 105 (2), C. P. Code 
from disputing its correctness only if an appeal lies to the Privy Council against the 
order. Where no appeal lies to the Privy Council under s. 109 (a) on the ground 
that the dicision of the High Court is not a **final order ’’ or "'a decree” passed on 
appeal by the High Court, s. 105 (2) would have no application. A. L. R. 1933 B. 
352 = 35 Bom L. R. 458=144 Ind. Cas. 916= A. I. R. 1933 260. 

An aggrieved party can dispute correctness of remand order in second appeal 
if he be otherwise entitled to do so. A. I. R. 1926 Mad. 900 = 51 M. L. J. 119 = 24 
L. W. 630 = 97 Ind. Cas. 790=1926 M. W. N. 613. Although a parly cannot refer 
question decided before order of remand. Court can reopen the same if necessary. 
A. I. R. 1926 Mad. 830=94 Ind. Cas. 226. Sub-section (1) does not apply to a remand 
order returning plaint by appellate Court as it does not affect merits. A. I. R 1926 
Mad. 900 = 51 M. L. J. ii9=(i 926) M. W. N. 613 = 24 L. W. 630=97 Ind, Cas. 790. 
Objection as to amendment of plaint must be taken before order of remand. A. I. R. 
1922 Cal. 255 = 26 C. W. N. 73 = 35 C. L. J. 25 = 65 Ind. Cas. 39. Order of remand 
is appealable if appellate Court confirms dismissal of suit in part and remands the 
case as to the other part. A. I. R. 1921 Lah. 154-3 Lah. L. J. 426=2 Lab. 252=63 
Ind. Cas. 776. 

106. [S. 589.] Where an appeal from any order in allowed it shall lie 
„„ ^ , , to the Court to which an appeal would lie 

What Courts to hear appeals. from the decree in the suit in which such order 
was made, or where such order is made by a Court (not being a High Court) 
in the exercise of appellate jurisdiction, then to the High Court. 

Amendment in Burma. — For the words “a High Court" read “the High Court” 
in British Burma. — VtWe G. B. Order of 1937. 


General Provisions relati.ng to appeals. 


107. [S. 582.] (1) 

Powers of Appellate Court. 


Subject to such conditions and limitations as 
may be prescribed, an Appellate Court shall 
have power — 


(a) to determine a case finally ; 

(^) to remand a case ; 

(f) to frame issues and refer them for trial ; 

(d) to take additional evidence or to require such evidence to be taken. 
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( 2 ) Subject as aforesaid,, the Appellate Court shall have the same powers 
and shall perform as nearly as may be the same duties as are conferred and 
imposed by this Code on Courts of original jurisdiction in respect of suits 
instituted therein. 

Object of the Section.— The provision of this section as elucidated by Order 
41, rule 27 is clearly not intended to allow a litigant who has been unsucessful 
in the lower Court to patch up the weak part of his case and fill up omissions in the 
Court of appeal. 58 I. A. 254 = A. I. R. 1931 P. C. I43=i93i A. L. J. 513 = 33 Bom. 
L. R. 1015 = 35 C. W. N. 786=54 C. L J. i = (i93i) M. W. N. 929 = 60 M. L. J. 489. 

Scope of the section. — Sub-section (i) is new. “We think it desirable to have 
in the body of the Code a general provision about the powers of an appellate Court. 
Report of the Select Committee, An appellate Court has no power to order a 
remand except under Or<ler 4r, rr. 23 and 25. 20 Ind. Cas. 39= 18 C. L. J. 613. 
When .in appeal is presented, on a sufficiently stamped Memorandum on the last 
day allowed by the law of limitation, thi Court must not reject the Memorandum 
for want of stamp, but must allow the appellant to make up the deficiency in 
stamp as provided in Order 7, rule ii (c) and s. 107 of the C P. Code. 15 Bom. 

L. R. 902 = 21 Ind. Cas. 337. The appellate Court may strike out name 
of wrong defendant and substitute proper defendant in the Memorandum 
of Appeal if the mistake be bona fide, A. I. R. 1930 All. 131 = 123 Ind. Cas. 
824. Appellate Court can make a respondent an appellant if necessary. 
A. I. R. 1930 All. 786 = (i93o) A. L. J. 926; A. I. R. 1927 Cal. 37 = 44 C. L. 
J. 243. But the .appellate Court cannot add a person as respondent who was 
not a party to the original suit. A. I. R. 1929 Bom. 353=53 B. 598 = 31 Bom. L. R. 
672= 1 19 Ind. Cas. 654. Where party abuses process of Court by remaining absent 
and not by adducing evidence inspite of Court’s indulgence, case should not be 
remanded A. I. R. 1929 Lab. 444 = 30 P. L. R. 93=116 Ind. Cas. 180. Appellate 
Court can reverse judgment if a party suppresses evidence or raises inconsistent 
l/.eadings. A. 1 R. 1929 P- C. 9S = (i929) A. L. J. 261 = 49 C. L. J. 308 = 33 C. W, N. 
430 = 29 L. W. 501 = 31 Bom. L. R. 721 = 57 M. L. J. 565=11 P. L. T. ioi = (i929) 
P C. 104 (P. C)=ii4 Ind. Cas. 592. Appellate Court can examine any party for 
the ends of justice. 42 A. 48 = 17 A, L. J. 945 = 52 Ind, Cas. 289. The appellate 
Court can pass order which the Court of first instance might have passed inspite of 
Order 39, r 2 (3). 39 M. 907 = 3 h. W. 430=3° L. J. 523=19 M. L. T. 314 = 
(1916) M. W. N. 328 = 34 Ind. Cas. 588. fhe appellate Court is competent to add 
a party in appeal, (i 918) Pat. 276 = 5 P. L. W. 216 = 3 P. L. J. 409 = 46 Ind. Cas. 
398 Appellate Court can revise interlocutory orders though appeal lies from final 
decree. 5 Pat. L. J, 550=1 P. L. T. 668=58 Ind. Cas. 281. Appellate Court can 
allow adjustment or wi-.hdrawal ol suit if it sets aside first Court's decree. A. I. R. 
iqj:6 Nrig. 444 = 95 Ind. Cas. 424 Appellate Court can return Memorandum of 
Appeal loi presentation to proper Court. A. I. R. 1923 Nag. 310=8 N. L. J. 63=74 
Ind. Cas 93 -, see also 74 Ind. Cas. 33 = A. I. R. 1923 Nag. 310. Appellate Court 
can grant permission to withdraw or abandon part of a claim with leave to prefer 
fresh appeal. A. I. R. 1921 Bom. 278=45 B. 206=59 Ind. Cas. 210. Where the 
applicant is a party to appeal from the whole decree the appellate Court can 
entertain application to have cx parte decree set aside. S. 107 does not confer powers 
not conferred by order 41. (1917) M. W. N. 808 = 22 M. L. T. 480 = 7 L. W. 10=42 
Ind. Cas. Q72. 

Clause (a,).— Vide Order 41, r. 24. 

Clause (b).—F/Vife Order 41. r, 23. 

Clause {o),^Vide Order 41, r. 25. 

Clause {d).^Vide Order 4 », rr- 27, 28. 

Power of appellate Court to remand. — Appellate Court has inherent 
power to remand. 37 M.L J. 536= 10 L. W. 359= 53 Cas. 417 ; see also 15 C. L. J. 
258; 12 C. L. J. 3684 44 C. 929=21 C. W. N. 877 = 26 C. L. J. 49=41 Ind. Cas. 
598 ; 43 C. 938 = 20 C. W. N. 547 = 32 Ind. Cas. 791 ; 15 C. L. J. 6 ; 36 M. 492 = 24 

M. L J. 512=15 Ind. Cas. 859= (1912) M. W. N. 100 ; 58 Ind. Cas. 664 = 5 V. L. J. 
146 ; 9 Ind. Cas. 790=9 M. L. T. 373= (191 0 2 M. W. N. 199. The powers of the 
High Court as to remand are wide and the High Court can always make an order of 
remand if the exigencies of the case require it. 43 C. 1001 = 20 C. W. N. 1192 = 34 
Ind. Cas. 235. Power of the appellate Court, of remanding cases for trial by original 
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Court IS not governed or limited by order 41 alone, but is subject to such conditions 
and limitations as may be prescribed in the rules and orders, such as an amendment 
of plaint and addition of parties in a Court of appeal. 43 C. 938 = 20 C. W. N. $47 = 
32 Ind. Cas. 791 ; see also 41 C. 108= 18 C. L. J. 613 = 20 Ind. Cas 39 ; 33 Ind. Cas. 
576=18 Bom. L. R. 27 ; 56 Ind. Cas. 516. Remand is improper on the ground that 
circumstances of the particular case were not considered. A. I. R. 1926 Mad. 1065 = 
(1926) M. W. N. 5. Appellate Court will not insist on deciding suit finally if (he 
party be satisfied with remand order. A. I. R. 1926 Lah. 65 = 7 Lah. 179=* 27 P. L. R. 
50=8 Lah. L. J. 13 = 93 Ind. Cas. 344. Where the original Court held evidence to be 
irrelevant and the appellate Court held it relevant, the remand is on preliminary point. 
A. I. R. 1922 Mad. 505 (F. B.) = 45 M. 900=16 L. W. 425 = 43 M. L. J. 354 = 31 M. 
L. T. 208=69 Ind. Cas. 828, The power of remand may be exercised when impor- 
tant questions were disallowed during examination of witnesses resulting in a want of 
trial in the first Court. 36 Ind. Cas. 813. An appellate Court has the power to 
return the plaint itself f^r presentation to the proper Court. An order of remand 
for that purpose is mere surplusage. 149 Ind. Cas. 1050 = 36 P. L. R. 99 = A. 
1. R. 1934 Lah. 233. No remand order should be made where the pleadings and 
issuing were clear and the parties could not have failed to appriciate what the real 
issues were that fell for determination in the suit, still the plaintiff did not produce 
evidence. A. I. R. 1935 Rang. 19=155 Ind. Cas. 10. The High Court has inherent 
power to remand even where the provisions of s. 107 do not apply. A. I. R. 1930 
Nag. 140. 

. To take additional evidence, etc —Appellate Court can admit additional 
evidence if justice requires. A. I. R. 1926 P. C. 34 = 49 M. 435= 53 I. A. 84 = 3 O- 
W. N. 568 = (i926) M. W. N. 495 = 24 L. W. 115 = 44 C. L. J. 67 = 28 Bom. L. R. 291 
= 31 C. W. N. 1 = 51 M. L. J 570=94 Ind. Cas. 767. But the powers must be 
exercised very sparingly. A. I. R. 1932 Oudh 227 = 96. W. N. 379=138 Ind. Cas. 
513. Where there is no lacuna or defects to be filled up or remedied, and no subs- 
tantial causes for taking the additional evidence, the so-called additicnal evidence, 
as it stands, is legally inadmissible and must be left out of consideration in disposing 
the case. 8 O. W. N. 627 = A. I. R. 1931 Oudh 298=14 O. L. J. 420=132 Ind. 
Cas. 259. 

Power of Court to allow withdrawal. — As regards proper procedure for 
withdrawal, vide 39 C. W. N. 586. 

Sub-section (2). — Under s. 107 (2) an appellate Court is invested with all the 
powers of original Court and has accordingly, the same powers as are conferred 
upon the original Court under Order 7, rule 13, which says that the rejection of a 
plaint shall not preclude the plaintiff from presenting a fresh ^plaint in respect of the 
same cause of action. Applying this provision mutatis mutandis to the case of 
appeals the rejection of a Memorandum of Appeal by the appellate Court thall not, 
of its own force, preclude the appellant from presenting a fresh Memorandum on 
proper Court-fee. 59 C. 388=138 Ind. Cas. 643 = A. I. R. 1932 Cal. 482. Under 
this section an appellate Court has power to issue a commission for local investigation. 
135 Ind. Cas. 243 = A. I. R. 1932 All. 270. Order 7, rule ii read with s. 10 (2) would 
seem to make it clear that in case of deficit stamp the Memorandum of Appeal 
should first be returned for correct stamping. 1932 M. W. N. 104. An appellant, 
has the right to withdraw his appeal unconditionally, his only liability being as to 
costs, wherein cross objections have been filed. (1931) A.L.J. 232. An amendment of 
a Memorandum of Appeal can be made by an appellate Court by virtue of the powers 
conferred in it under s. 107 (2), C. P. Code. A. I. R. 1937 All. 243. 

108. [Ss. 587, 590.] 

Procedure in appeals from 
appellate decrees and orders. 

(a) from appellate decrees, and 

{f) from orders made under the Code or under any special or local 
law in which a different procedure is not provided. 

Scope.— The words ‘|so far as may be” are not equivalent to so far as possible 
but mean so far as is consistent with the principles on which appeals from appellate 
decrees are admitted and determined. 7 M. 52. Where a compromise has been 
recorded and it has not been challenged in any way in the lower Court the recording 


The provisions of this Part relating to appeals 
from original decrees shall, so far as may be, 
apply to appeals — 
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of the compromise must be held to have been done by consent and s. q 6 (3) read 
with s. 108 would bar and appeal against the order. 57 Bern. 206= 144 Ind. Cas. 448- 
35 Bom. L. R. I27=A. I. R. 1933 Bom. 205. 


Appeals to the King in Council. 


109. [S. 595 .] Subject to such rules as may, from time to time, be 
1 ;.. ... • made by His Majesty in Council recardinc 

cSindl. ^^ to King m appeals from the Courts of British India, and 

to the provisions hereinafter contained, an 
appeal shall lie to His Majesty in Council — 

(a) from any decree or final order passed on appeal by a High Court 
or by any other Court of final appellate jurisdiction ; 

{b) from any decree or final order passed by a High Court in the 
exercise of original civil jurisdiction ; 

(c) from any decree or order, when the case, as hereinafter provided, 
is certified to be a fit one for appeal to His Majesty in Council. 

Amendments in Burma. —For “British India’* read “British Burma” and for 
“a High Court** read ‘ the High Couri." 


Scope. — There is nothing in s. 104 to lake away the general right of appealing to 
the Crown given by s. 109. A. I. R. 1924 P. C. 95 = (i924) M. W. N. 79=7 N. L. J. 
62 = 34 M. L. T. 62 = 22 A. L. J. 386=51 C. 361=46 M. L. J. 628=28 C. W. N. 977 
= 83 Ind. Cas. 531 (P. C.). The order of High Court to enrol a person as a legal 
practitioner is a disciplinary or administrative order and no leave to appeal to His 
Majesty can be granted. A. I. R. 1922 Pat. 603=1 Pat. 590 = 4. P. L. T. 229 = 70 
Ind. Cas. 172. Against order refusing application under s. 45 of the Specific 
Relief Act of the Special Bench of the High Court, appeal lies to Privy Council. 
A. I, R. 1921 Bom. 378 = 23 Bom. L. R. 1132 (29 B. 396 and 28 B 253 relied on). 
Order as to the validity of order of lower Court recording compromise is not order 
(jy consent and a certificate can be issued in respect thereof. A. I. R. 1922 Pat. 
256=3 P. L. T. 61=6 P. L. J. 171=62 Ind. Cas. 235. Where the defendant neither 
filed written statement nor took any part in defending the suit, or the appeal to 
High Court, he cannot file a separate appeal to the Privy Council other than what is 
filed by the rest of the defendants. A. I. R. 1921 Pat. 134 = 2 P. L. T. 173 = 60 Ind. 
Cas. 500. No appeal lies against order dismissing an appeal in default of appel lams' 
LUinpliance with certain Court rules. A. I. R. 1921 Pat. 97 = 2 P. L. T. iii = S P. L. J. 
719=16 Ind. Cas. 285. An order passed by the High Court on appeal from the 
district Court dismissing a creditor's petition for adjudication of an alleged debtor 
as an insolvent on the ground that the petition did not disclose any available act of 
insolvency on which the petition could be based is a final order under clause 37 of 
the Letters Patent and ss. 109 and no. 12 Rang. 355 = A. 1. R. 1934 Rang. 292. 
An order passed in contempt proceedings is passed by the High Court in the 
exercise of the inherent jurisdiction of the High Court and is of a criminal 
nature. This section does not apply in such a case. A. 1. R. 1935 All. 811 = 1935 
A. L. J. 810. 

An order refusing to leave to appeal tn forma paupetis is not a final order. A. I. R. 
1927 Pat. 175 = 6 Pat. 67= ICO Ind. Cas. 886. An application in forma pauperis for 
leave to appeal to Privy Council is not maintainable. 1115 Ind. Cas. 832. Ordinarily 
an appeal vjhich prima facie falls under s. 109 (a) cannot be convened into one under 
s. 109 (c) merely because it fails to reach the money value required by s. no. A. I. R. 
1933 Oudh 394=10 O. W. N. 394. 

Decree. — No appeal lies to Privy Council from order dismissing application for 
restoration of the appeal dismissed for default, it not being decree or final order 
passed in appeal nor an order passed in the exercise of the original civil jurisdiction 
of the High Court. A. I. R. 1924 Rang. 208=2 Bur. L. J. 294 = 79 Ind. Cas. 504. A 
consent decree is not appealable to His Majesty in Council. 5 P. L. J. 383 = 1 L. 
T. 599= 57 Ind. Cas. 245. “Any decree or order” do not mean any decree or order 
other than the decree or final order passed on appeal by a High Court or by any 
other Court of final jurisdiction. 6 O. L. J. 664 = 54 Ind. Cas. 828. High Court's 
judgment granting probate is a final decree, and an appeal lies to Privy Council 
A. 1. R. 1927 Rang. 56=5 Rang. 119= 5 Bnr. L. J. 176=99 Ind. Cas. 759. 
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Final order. — There is a vast difference between an order made or a judgment 
passed on the appellate side of a Court and the final order passed on appeal. The 
latter may be included in the former but the former is necessarily not the same as 
the latter. A. I. R. 1936 Pat. 465—17 Pat. L. T. 760=15 Pat. 659. An order is final if 
disposes of the rights of the panic’s finding. 47 I. A. 124 = 47 C. 918 (P. C.) •, see 
also A. I. R. 1936 Pat. 465= 17 Pat. L. T. 760 ; (1S91) i Q. B. 734 ; (1903) i K. B. 
547 ; (1916) 2 K. B. 139 ; A. I R. 1936 Oudh 205=1936 O. W. N. 218. The final 
order within the meaning of s. 109 is not confined t^ a final order passed in the 
suit itself but may be a final order in any other proceeding or case arising 
subsequent to the suit. If that order finally terminates that proceeding and 
determines the rights of the parties so far as the question of controversy between 
the parlies in that proceeding arose, it is a final order within the meaning of that 
section. 1932 A. L. J. 838. An order is a final order when it comprises the decision 
of the High Court upon the catdinal issue in the suit, that isaue being one which 
goes to the foundation of the suit and one which can never while this decision 
stands be disputed again. IhitL An order is final if it determines the rights of the 
parties and interlocutory if it relates to a matter of procedure. An order of remind 
which determined a cardinal issue in the case is a final order. 27 N. L. R. 172 = A. 
I. R. 1931 Nag. 24=130 Ind. Ca«. 102 ; see also A. 1. R. 1930 Sind 254=123 Ind. 
Cas. 231. Where a case is remanded for effecting partition on another basis the 
remand order is not final. A. I. R. 1025 Nag. 349 = 22 N. L. R. 132 = 88 Ind. Cas. 
69; see also .A 1. K. 1925 All. 263 = 23 A. L. J. 19=47 A. 335 = 86 Ind. Cas. i6r. 

Ordinarily order of remand is merely interlocutory. If the order in question 

finally decides cardinal point in the suit, it is a final order from which leave to 
appeal should be granted. A. I. R. 1925 Rang. I47 = 3 Bur. L. J. 248 = 84 Ind. Cas. 

519. A matter cf procedure can never be treated as a cardinal point in the suit. 

A. I. R. 1924 Lah. 571 = 5 Lah. 329=6 Lah. L. J. 240 (F. B.) = 8o Ind. Cas. 366 ; see 
also A. I. R. 1924 All. 119 = 45 A. 741 = 21 A. L. J. 686 = 79 Ind. Cas. 87. The 
decision of the High Court on cardinal issue in the suit is a decree within s. 10;. 
A. I. R. 1921 Cal. 177 = 25 C. W. N. 1896 = 62 Ind. Cas. 776 ; see also A. I. R. 1921 
Lah. 203 = 2 Lah. 106=65 P. L. R 1921=60 Ind. Cas. 522 ; 23 O. C. 324 = 60 Ind. 
Cas. 208. Where High Court on appeal reveises decision of the Court below 
and directs accounts to be taken for determining liability, the order is a 'final 
order* from which an appeal would lie to His Majesty. A. I. R. 1922 P. C. 257 = 49 
C. 560=43 M.L.j. 41=16 L.W. 536 = 26 C. W. N. 954 = 35 C. L. J. 4;8 = 3o M. L. 
T. 228 = 20 A. L. J. 409 = 24 Bom. L. R. 700=49 1. A. 108 = 67 Ind. Cas, 124 (P. C.). 
Where order of subordinate Court dismissing a partition suit is set aside by the 
High Court, it is a final order. 2P.L.T. 155 = 6 P. L. J. 116 = 60 Ind. Cas. 479. 
The term ' final order” in section 109 denotes an order which finally decides any 
matter which is directly at issue in the case in respect of the rights of the parties. 
If ttie order in effect finally decides the cardinal point in the suit, if it decides an 
issue which goes to the foundation of the suit and therefore is an order which could 
• never, while the decision stood, be questioned again in the suit, it is final within 
the section, notwithstanding that there may be subordinate enquiries to be made. 
The question has to be decided with reference to the precise rela'ion in which the 
order stands to the proceeding before the Court. 15 C. W. N. 879 = 13 C. L. J. 688. 
Where in a suit for dissolution of partnership and accounts, liability to account 
is declared, such order is final. A. I. R. 1922 Mad. 510=16 L. W. 718 = 43 M. 
L. J. 758 = 31 M. L. T. 385. An order holding document excluded by lower Court 
admissible and remanding the suit is not a final order. A. I. R. 1935 Lah. 438=154 
Ind. Cas. 942 ; see also 42 L. W. 568=1935 M. W. N. 796 = 69 M. L. J. 497. No 
appeal lies to His Majesty in Council against an order of the High Court remanding 
an execution proceeding for redecisioa as there is no final order. 38 P. L. K. 112. 
Appellate Court affirmed the decision of the Court below when the decree is 
affirmed, though the appellate Court reaches the same conclusion on different 
grounds. A. 1. R. 1923 Oudh 49 = 25 O. C. 277 = 70 Ind. Cas. 283. Final 

order means an order which puts an end to the litigation between the 

parties. A. I. R. 1922 Bom. 383=47 B. 106=28 Bom. L. K. 925 = 69 Ind. Cas. 
80; see also A. 1. R. 1922 Pat. 611 = 3 P. L. T. 781 = (1922) Pat. (Sup) 296«67 
Ind. Cas. 991 ; see a so A.!. R. 1920 P. C. 86=56 Ind. Cas. 302 — 28 M. L. T. 

87 (P. C.)=39 M. L. ]. 27 = 24 C. W. N. 721 = 18 A. L. J. 591 = 49 I* A. 124 = 22 Bom. 

L. R. 606. 

Order dismissing an appeal as being abated is final order. 14 Lah. 609=144 Ind. 
Caf. 18=34 P- L. R. 946= A. 1 . R. 1933 Lah. 690. An order directing the dismissal 
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of an appeal for failure to furtiish security for the costs of the respondent is a final 
order passed on appeal. 54 A. 390- 140 Inl. Cas. 125=1932 A. L. J. 254= A. 1. R. 
1932 All. 312. 

Passed on Appeal.— Orders passed by High Court in the exercise of its revi- 
sional jurisdiction under s. 115 of the C. P, Code or of its power of superintendence 
under section of the Charter Act, are orders made or passed on appeal within the 
meaning of section 39 of the Letters Patent. 15 C. W. N. 848=13 C. L. J. 90. In 
the above case Mookerjee /. said : “In other words, as put by Lord Westhury in 
Att, Gen. v. Gilkn, 10 H L. C. 704, the right of appeal is the right of entering a 
superior Court and invoking its aid and interposition to redress the error of the Court 
below ; or as Mr. Justice Suhramania Ayyar obseives in Chappan v. Moidin^ 22 M. 
68 (80) the two things which are required to constitute appellate jurisdiction, are the 
existence of the relation of superior and inferior Court, and the power on the part of 
the former, to review decisions of the latter. Both these elements are obviously 
essential.” See also 15 C. W. N. 879=13 C. L. J. 688. “ There is no definition of 
appeal in the Code of Civil Procedure, but their Lordships have no doubt that any 
application by a party to an appellate Court, asking it to set aside or revise a deci- 
sion of a subordinate Court, is an appeal within the ordinary acceptation of the term, 
and that it is no less an appeal because it is irregular or incompetant ” Pet Sir, 
Dinshaw Mulla in 36 C.W. N. 803 (P. C.) at p. 806=59 I. A. 283=137 Ind. Cas. 
529=34 Bom. L. R. 1065=1932 A. L. J. 643 = 55 C. L. J. 528 = 33 P. L. R. 621 = 36 
L. W. 7=1932 M. W. N. 817 = A. I. R. 1932 P. C. 105 = 63 M L. J. 389 (P. C.) ; see 
also 13 C. L J. 681 ; contra ; A I. R. 1936 Pat 465 = 17 Pat L. T. 760. A. I. R. 1926 
All. 202 = 48 A. 226 = 23 A. L. J. 997 = 90 Ind. Cas. 904. But the applicant is not entit- 
led as a matter of right to appeal from an order passed on the revisional side of the 
High Court. A. I. R. 1934 All. 198=1934 A. L. J. 1166=147 Ind. Cas. 1067. 

Sections 109 and 110 cover decrees or orders passed on appeal. There is a 
distinction between a final judgment, decree or order and one made on appeal. A 
judgment, decree or order passed by the High Court in its appellate jurisdiction is 
not necessarily a judgment, decree or order passed on appeal. 136 Ind. Cas. 183= 
A. I. R. 1932 Bom. 9o = A. L. R. 1932 Bom. 125. An order refusing to admit an 
appeal as time-barred is an order on appeal. 127 P. W. R. 1917=131 P. L. R. 
1917=42 Ind. Cas. 893, Order dismissing an appeal as barred by time and refusing 
to extend time under s. 5 of the Limitation Act is one passed on appeal. A. I. R. 
1921 Cal. 415 = 33 C. L. J. 128 = 62 Ind. Cas. 216. Where a first appeal has been 
dismissed, for default and an application for restoration was also dismissed, the latter 
order though a final order is not one passed on appeal and as such no appeal lies to 
the Privy Council. 1933 A. L. J. 255= A. I. R. 1933 All. 453 (i) = i45 Ind. Cas. 534. 

Order when not final.— Order that an alleged compromise should not be 
recorded and that the suit should proceed in usual way is not a final order. A. I. R. 
1925 Cal. 857 = 29 C. W. N. 832 = 89 Ind. Cas. 94. Order that rejects application to 
appeal as pauper is not a final order. A. I. R. 1925 Oudh 518 = 2 O. W. N. 393 = 88 
Ind, Cas. 575. Order directing final decree to be passed in acrordance with the 
preliminary decree passed by the Privy Council is not a final decree. A. I. R. 1925 
Mad. 187 = 20 L. W. 753. An order of High Court refusing to set aside an order of 
the lower Court restoring to file a suit is not a final order. A. I. R. 1924 Mad. 701 = 
19 L. W. 458 = 46 M. L. J. 357 = 3i M. L. T. 112= 78 Ind. Cas. 938. Where a suit is 
dismissed due to plaintiff’s want of locus standi and on appeal a prima facie case is 
held as made and case is remanded for further hearing the order is not final. A. I. R. 
1925 Cal. 574=78 Ind. Cas. 117. An order granting a review is not a final order. 
A. I. R. 1923 Mad. 57 = 43 M. L. J. 5S9=(*922) M. W. N. 731 = 32 M. L. T. 98=69 
Ind. Cas. 977. Order refusing to extend time for deposit of Court-fees in an appeal 
is not a final order under s. 109. 17 A. L. J. 443=50 Ind. Cas. 79. An order of the 
High Court, deciding the Court below had jiiiisdiction to execute a decree is not a 
final order nor is the order a decree under ss. 47 and 2 of C. P. Code. 4 P. L. J. 46i = 
52. Ind. Cas. 461. When order was passed on Civil Extraordinary application but it 
did not finally dispose of the rights of the parties, it was not a final order within the 
meaning of s. 109(a). A. I. R. 1923 Bom. 39=79 Ind. Cas. 210. A refusal to appoint 
a receiver is not a final order. A. I. R. 1925 Pat. 173=6 P. L. T. 119=82 Ind. 
Cas. 178. 

An order refusing to appoint a receiver is not a final order. 12 Pat. L. T. 723= 
144 Ind. Cas. 457=‘Z4 P. L. T« 302«> A. I. Ri 1933 Pat* 293- Where the High Court 
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by ao order only purported to send down an issue for a finding under Order 41, rule 
25, and although by an interlocutory judgment says "we allow the appeal*' and 
mentions that costs were to abide the final decree, it does not in terms set aside the 
decree of the lower Court ; that order cannot be a "final order” within the meaning 
of s. 109, C. P. Code. A. L. R. 1933 B. 336 = 35 Bom. L. R. 4I5 = A. I. R. 1933 Bom. 

Ind. Cas. 258. An order refusing leave in /omt a pauperis \s not si fin2L\ 
order as it does not purport to affect the merits of the suit in any sense or to deter- 
mine the rights of the parties. 10 Rang. 504 = A. 1 . R 1932 Rang. 192 (O^A. L. R. 
1932 Rang. 349. An order granting a review is not a final order, in as much as such 
an order does not finally dispose of any case, but merely reopens the decree that 
was originally passed by the Court. 54A. 401 = 1932 A. L. J. 235=140 Ind. Cas. 110 
= A. I. R. 1932 All. 3 i 8 = A. L. R. 1932 All. 551. 

A decree passed by the High Court after taking accounts according to the direc- 
tions of the Privy Council is not a judgment, decree or order passed on appeal. 33 
Bom. L. R. 1476 = 55 B. 785. 

Order of remand. — Order of remand deciding only one issue out of several, 
raised in first Court is not a final order. 14 A. L. J. 50 = 38 A. 150 = 32 Ind. Cas. 
360 ; see also 48 Ind. Ca«. I32 = (i9i8) M. W. N. 844. Order of remand by High 
Court directing disposal or merits of suit dismissed by lower Court on preliminary 
issue without evidence is not final under s. 109. 19 O. C. 36 = 33 Ind. Cas. 756=43 
Ind. Cas. 290 ; see also (1918) Pat. 1 = 14 P. L. W. 342. Order of remand with the 
direction that a person should be sued as a residuary legatee, is not a final decree or 
order. 22 C. W. N. 610=46 Ind. Cas. 681. But an appeal against an order of 
remand is competent when it decides cardinal point in the case. 3 P. L. J. 339=5 
P. L. W. 45 = 45 Ind. Cas. 192 ; 49 Ind. Cas. 520=21 O. C. 336. An order of remand 
under Order 41, r. 23, is not a final order. 46 Ind. Cas. 922. The order of remand 
is not a decree, and an appeal, would lie only if it amounts to a final order. The 
main test as to the finality of the orders of remand is whether it finally decides the 
rights cf parties, and the decision can never be challenged again. In order to have 
finality it is not sufficient that a question of jurisdiction of the Court to entertain the 
suit has been decided. The finality must be a finality in relation to the suit itself, 
and if the suit is still a live suit in which the rights of the parties have still to be 
determined, there is yet no final order. An order of remand under which an order 
of Revenue Court returning the plaint for presentation to the Civil Court is set aside 
does not dispose of the tights of the parties, and therefore is not final. A. I. R. 
1934 All. 58=1934 P. L. J. 219=56 A. 277=147 Ind. Cas. 376. 

Order of remand necessitating fuither trial, final determination of rights of 
parties not being made, is not a final order. A. J. R. 1924 Oudh 81 = 10 O. L. }. 289 
= 71 Ind. Cas. 339 ; see also Par. 1 = 4 P. L. W. 342 = 45 Ind. Cas. 290. Where 
a suit is dismissed by the Subordinate Judge as barred by res judicata but the 
decision is reversed by the High Court which remanded the case, leave to appeal to 
Privy Council should not be given, i U. P. L. R. (All) 168=18 A. L. J. 83=54 Ind. 
Cas. 504. A case having been remanded by the High Court on 14-4-30, an application 
for leave to appeal to the Privy Council was made and dismissed on 2-3-31 on the 
ground that as the case was only remanded for fresh decision on certain important 
issue, there was no final order as contemplated by s. 109 (a). A. L. R. 1933 Lab. 23 = 
A. 1 . R. 1933 Lali. 82=145 Ind, Cas. 131. Where the High Court decided the point 
on limitation but remanded the case for decision of the lower Court on the other 
essential or cardinal points on the case, the order of the High Court is not a final 
order. 144 Ind. Cas. 916 = 35 Bom. L. R. 458 = A. I. R. 1933 Bom. 269. An order 
though it decided an important and vital issue in the case but did not finally dispose 
of the rights of the parties is not a final order. 60 I. A. 76= ii Rang. 58=1933 A. 
L. J. 244=37 L. W. 331 = 142 Ind. Cas. 328=33 Bom. L. R. 331 = 57 C. L. J. 136= 
1903 M. W. N. 166=37 C. W. N. 405 = A. I. R. 1933 P. C. 58 = 64 M. L. J. 307. (P. 
C.). On the face of it when order which remands a case for further consideration 
prima facie does not purport finally to dispose of the rights of the parties. But of the 
effect of the order is that the Court has finally determined the cardinal issue in the 
suit and only subsidiary and subordinate issues remain to be decided, the remand 
order is a final order. 10 Rang. 499 = A. I. R. 1932 Rang. 189 ; see also 10 Rang. 
335 = A. I. R. 1932 Rang. 137=^140 Ind. Cas. 420 ; A. I. R. 1931 Lah. 556=132 Ind. 
Cas. 211. 

Clause (b). — The words "original jurisdiction” in cl. 39 of Letters latent Bombay, 
are used in contradistinction to the "made'on ai^peal". A. I. R. 1923 P. C. 
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I48-74 Ind. Gas. 469=28 C. W. N. 307=50 I A. 212 = 25 Bom. L. R. 908=21 A. L. 

J. 675. The provision of this clause should be read subject to the special jurisdiction 
conferred under s. 12 (i) of the Oadh Courts Act. 134 Ind. Cas. 1017 = 8 O. W. N. 
1207 ; see also A. I. R. 1932 Oudh 163. The Judicial Committee refused special 
leave to appeal ac^ainst a decision of the Bombay High Court passed on appeal from 
an award of compensation made by the Court to which a reference had been made 
under s. 18 of the L ind Acquisition Act. 17 C. W. N. 421 (P. C.) ; see also 28 Ind. 
Cas. 260 ; 16 C. W. N. 961 (P. C ). The Oudh Chief Court is a High Court, within 
the meaning of this clause in as much as it falls within the definition of a High 
Court in s. 3 (24) of the General Clauses Act. A. I. R. 1932 Oudh 163. An order 
of a single Judge of the High Court refusing a mandamus under «. 66 (3) of the 
Indian Income-tax Act 011 the ground that there is no question of law is a final judg- 
ment of the High Court passed in the exercise of its original jurisdiction, and 
where the subject-matter involved is Rs. io.ood or more in value, gives the applicant 
an appeal to the Privy Council as of right. 32 P. L. R. 234= A. I. R. (1931) Lah. 
138 (F. B.). 

Clause (c) — Clause (c) is only intended to meet special cases, such as those in 
which the point in dispute is not measurable by money, though it may be of great 
public importance. It requires that the case must be certified to be a fit one for 
appeal to His Majesty in Council. 35 Bom. L R. 458=144 Ind. Cas. 916 = A. I. R. 
*933 Bom. 260 ; see also A. I. R. 1930 Nag. 91 = 12 N. L. J. 170=123 Ind. Cas. 430 • 
A. I. R. 1928 Rang. 187 = 6 Rang. 43 ; A I. R. 1927 Pat. 363 = 6 Pat. 282=107 Ind. 
Cas. ^13 i 1931 M. W. N. 760= A. I. R. 193* Mad. 642 ; see also A. I. R 1934 Lah. 
515 = 35 p. L. R. 546 ; A. I. R. 1934 All. 58=56A. 277= 1934 A. L. J. 219. The special 
power of certifying a case to be a fit one for appeal has been conferred on the High 
Court to meet particularly new cases and that on such a special certificate having 
been given the appeal to His Majesty in Council becomes competent. A.I.R. 1934 All. 
298=1934 P. L. J. 1166. High Court is competent to grant leave against an order 
by a Bench, suspending an advocate from practice under the Bar Councils Act and 
clause of the Letters Patent. 150 Ind. Cas. 699=1934 A. L. J. 722. 

The powers under this clause should be exercised only in exceptional cases of 
great public and private importance. A. I. R. 1927 Cal. 481 = 31 C. W. N. 540=103 
Ind. Cas. 561 ; see also A. I. R. 1927 Pat. 363=6 Pat. 282=8 P. L. T. 615. The 
power of granting leave to appeal 10 the Privy Council under clause (c), should^ be 
sparingly used and in order to entitle a party to the benefit of this section the case 
should involve not only a question of law but also involve matters of principle which 
not only affect the parties to the litigation but are likely to concern a large class of 
persons who are or may be in the same situation as the parlies to the appeal in 
question, and in whose case the decision of the Privy Council is sure to be a guiding 
precedent. If the above conditions are satisfied, it will undoubtedly be a fit case for 
appeal to His Majesty in Council. A. L. R *933 A. 502 = 54 A. 459 = A. I. R. 1933 
All. 4= 143 Ind. Cas. 312 ; see also A. L. R. 1933 All 8=54 A. 431=140 Ind. Cas. 
418 = A. L. R. 1933 AH. 385 ; see also 18 M. L. T. 366 = 2 L. W. 992 = 31 Ind. Cas. 
46 ; 38 A. 150=14 A. L. J. 50 = 33 Ind. Cas. 345 ; 54 A. 459= A. I. R. 1933 A. 4 ; i 
P. L. T. 239= (1920) P. 209=56 Ind. Cas. 615 ; A. 1. R. 1921 Oudh 30=8 O. L. J. 1 = 
61 Ind. Cas. 131 ; A. I. R. 1924 Oudh 81 = 10 O. L. J. 289=71 Ind. Cas. 339 ; A. I. R. 
1923 Ma'i. I25 = (i922} M. W. N, 683 = 16 L. W. 517 = 34 M. L. T. 335=43 M. L. J. 
722=69 Ind. Cas. 385 ; A. I. R. 1923 Rang. 71 = 11 L. B. R. 335=* Bur. L. J. 62 = 68 
Ind. Cas. 690 ; A. I. K. 1923 Mad. 232 = 44 M. L. J. 217 = 32 M. L. T. 126 = 72 Ind. 
Cas. 250 ; A. I. R. 1923 Mad. 602=44 M. L. J. 424 = 73 Ind. Cas. 217 ; A. I. R. 1923 
Nag. 272 = 73 Ind. Cas. 221 ; A. I. R. 1924 Mad. 616 = 46 M. L. J. 239=19 L. W. 372 
= 78 Ind. Cas. 165 ; A. I. R. 1930 AH. 121 = 52 A. 329=122 Ind. Cas. 412 ; A. I. R. 
1929 Nag. 336=120 Ind. Cas. 409 •, A. I. R. 1929 Bom. 34* = 53 B. 552 = 31 Bom. L. R. 
632=119 Ind. Cas. 782 ; 54 A. 431 = 140 Ind. Cas. 418 ; A. I. R. 1933 A. 8 ; 116 Ind. 
Cas. 208= A. I. R. 1929 Oudh 243=6 O. W. N. 211 ; A. I. R. 1934 Pat. 564 ; A. I. R. 

1934 All. 898 ; 62 C. 992 ; A. I. R. 1935 Rang. 113= 13 Rang. 123 = 8 P. R. 8 ; A. I. R. 

1935 All. 424= 1935 A. L. J. 233 ; 42 L. W. 568=1935 M. W. N. 796=69 M.L.J. 497 ; 
A. I. R. 1936 Rang, 65 = 14 Rang. 86. The effect of s.^ 109 (c) is to restore an unlimited 
right of appeal to the Privy Council, when the case is certified to be a fit one for 
appeal to the Privy Council. Neither ihe limitations imposed by clauses (a) and (b) 
nofany other limitations affect the unrestricted right of appeal to Privy Council that 
is thus created. Nor is this right of app^l subjected to any further proviso by s. 
110^ That section affects only the provisions of clauses (a) and (b). 34 Bom. L. R. 
398= 138 Ind. Cas. 454= A. I. R. 1932 Boro. 218= A. L. R. 1932 Boro. 901. 

C. P. Code— 33 
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. No real mischief can arise if s. iio/is not liberally construed because such cases, 
if worthy of being tried by a higher tribunal, can always be dealt with under sub- 
section (c) of s. 109. A. I. R. 1925 P. C. 159=22 L. W. 255 = 30 C. W. N. 98=27 Bom. 
L, R. 867=49 M. L. J. 20 = 52 C. 650=52 I. A. 207 = 41 C. L. J. 823=88 Ind. 
Cas. 445. 

Where two Judges have arrived at diametrically opposite conclusians on the vital 
question on which the suit should be decided, the case is a fit one for appeal. 6 O. L. 
}. 664=^4 Ind. Cas. 828. The question whether fraud of the mortgagor would vitiate 
registration and disentitle the mortgagee to enforce his mortgage is a substantial 
question of law and hence an appeal would lie to the Privy Council. 2 U. P. L. R. 
(All) 99=18 A. L. J. 137 = 54 Ind. Cas. 528. Where there is involved a matter of 
real importance namely, as to whether the Court has jurisdiction to make an order, 
Hie case is a fit one for appeal to the Piivy Council. 70 Ind. Cas. 5193^ A. I. R. 1922 
Cal. 130=26 C. W. N. 819. 

Special leave cannot be granted where a decision upon the construction of a 
section of Tenancy Act only incidentally affects the rights of the tenure-holder®. A. 

1. F. 1921 Par. 33=6 P. L. J. 125 = 2 P. L. T. 657 = 61 Ind. C^s. 663. Certificate 
under Order 45 should show on its face on what grounds it has been granted 
Or that discretion under s. 109 was exercised. 44 M. 293=48 I. A. 31 = 
19 A. L. J. 161=40 M. L. J. 229*23 Bom. L. R. 718 = 33 C. L. J. 277 = 25 C. W. N. 
630 (P. C ). Where a question of procedure with some unusual character is involved 
and it is possible that a higher tribunal might take a different view in respect thereto, 
the High Court ought to certify the case as fit one for appeal. A. I. R. 1924 Pat. 
468=5 P. L. T. 17 = 75 Ind. Cas. 58. 

Where the High Court in its judgment on a reference under s. 66 (2) of the 
Indian Income-tax Act answered the first question in the negative as it considered 
that the matter admitted of no doubt and in fact the Counsel for the Commissioner 
had practically conceded that the contention of the assessee was correct, the second 
question in favour of the assessee having regard to the terms of the award and the 
third also in his favour in view of the cenain decisions of the Privy Council : Held 
in an application by the Commissioner under s. 66 (a) of the Act for leave to appeal 
to His Majesty in Council that the case was not a fit one for appeal to the Privy 
Council. A. I. R. 1933 Lah. 637. S. 109 (c) has a very limited scope and must be 
applied with considerable discrimination and caution. A. I. R. 1933 A. 502=54 A. 
459 = A. I. R. 1934 A. 4=143 Ind. Cas. 312. 

An order directing prosecution for a criminal offence under 5, 237, Companies Act 
is more of a criminal nature and it is doubtful whether s. 109 (() and Order 45i rule 

2, applies to such a case. A. I. R. 1931 Sind 120=132 Ind. Cas 474. Whether a 
contingent reversioner is entitled to continue a suit filed by a Collector, even though 
be applies to be made a party after the expiry of the period of limitation is a ques- 
tion of importance. A 1 . R. 1934 All. 198 = 1934 P. L. J. 1166. The quesiion 
whether a suit brought for recovery of possession by Hindu widows, or by Court 
of Wards on their behalf is a suit of a representative character brought in the interest 
of the whole body of reversioners, is a question of importance so that the contingent 
reversioner not only can be impleaded but must le impleaded ; and if he asks for such 
a prayer the Court would be acting with material irregularity in the exercise of its 
jurisdiction if it refuses. Ibid. Where the defendant applies for leave to appeal to 
Privy Council, the Court is not concerned with the different considerations that 
might arise in a case where the applicant for leave to appeal to His Majesty in 
Council is the plainiifTin the suit. A. 1 . R. 1934 Rang. 65=12 Rang. 164=149 Ind. 
Cas. 1033. Where there is ro inconsistency in certain ruling of a Court, but 
different High Courts in India have held divergent views in respect of matteis 
similar to those before the High Court, this in itself is no reason for certifying the 
case as one fit for appeal to His Majesty in Council. A. I. R. 1936 Pesh. 194. 
Where two separate appeals are filed in the High Court from the same suit, by two 
lets of defendants and are disposed of by the iJigh Court by practically one judg- 
ment and on ground common to all the defendants but the valuation of one 
appeal is above Rs. 10,000 while that of the other is less than Rs. lopoo, the High 
Otmti can certify under s. 109 (c) that the latter case is a fit one for appeal to His 
Majesty in Council, although the requirements of s. no are not fulfilled. A. f. R. 
1936 All. 832= 1936 A. L. J. 1025=1936 A. W. R. 883. 

^Certified to be fit one.— Under section 109 (c) the High Court must be saits- 
f)9d (hat the case is a fit one for appeal. A. 1. R, 1929 Mad, 6^= 1 19 lnd« Cas. ^95. 
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Where as regards question of limitation* there is no serious divergence of judicial 
opinion on the points, it is not a fit case for appeal to the Privy Council. 31 P. h, R. 
17=121 Ind. Cas. 506; A. I. R. 1936 Sind 68-163 Ind. Cas. 275; 1936 
A. L. J. 1272. Where a question of law involved has been settled definitely 
by the judgment of the Privy Council, the case should not be sent to Privy Council 
for a fresh decision on the same point. A. I. R. 1929 All. 339=(i929) A. L. J. 241 = 
123 Ind. Cas. 333 ; 92 Ind. Cas. 1013. Where Pligh Court ignored rules regarding 
recitals in ancient documents, petition for the certificate may be granted. A. 1. R. 
1929 Mad. 827 123 Ind. Cas. 344. Where point of law has been settled by Full 

Bench so far as the Court in which leave for appeal is prayed, the fact that there is 
conflict between that Court and some other High Court does not render the case as fit 
one for appeal to Privy Council. A. I. R. 1928 Mad. 448 = 109 Ind. Cas, 167. The 
words "substintial question of law’* mean questions of general importance and do 
not include the question of the construction of a document in which the parties alone 
are interested. 3 O. W. N. 841=98 Ind. Cas. 164 ; see also A. I. R. 1924 Mad. 231 = 
45 M. L. J. 514=18 L. W. 348 = 76 Ind. Cas. 81 r. 

In an application by a pleader for leave to appeal to Privy Council from an order 
suspending him from practice for being punished for contempt of Court committed 
personally : Held that the Allahabad High Court can grant leave either under s. 
109(c). C. P. Code or s. 30. Letters Patent. A. I. R. 1933 All. 225=55 A. 246 = 1933 
A. L J. 273=145 Ind. Cas. 853 ; 1932 A. L. ]. 861. Where the conditions prescribed 
by this section are fulfilled, it is the duty of the High Court to grant leave to appeal. 
The chance of success of the appellant in the proposed appeal is not material. 139 
Ind. Cas. 54 = 35 L. W. 206= A. I. R. 1932 Mad. 46. Where even respondent is not 
opposing, the Court in granting leave must nevertheless be satisfied about fulfilment 
of conditions precedent to grant of leave. 10 Rang. 499 = A. L 1932 Rang. 189. 
The question of consolidation of two appeals will come up for consideration only 
after the necessary ceitificate has been granted. A. 1. R. 1932 Lah, 441 = 33 L. R. 
455 = 140 Ind. Cas. 70. 


no. [S. 596.] 

Value of subject-matter. 


In each of the cases mentioned in clauses {a) and {V) 
of section 109, the amount or value of the 
subject' matter of the suit in the Court of first 
instance must be ten thousand rupees or upwards* and the amount or value 
of the subject-matter in dispute on appeal to His Majesty in Council must be 
the same sum or upwards. 


or the decree or final order must involve, directly or indirectly, some 
claim or question to or respecting property of like amount or value, 

and where the decree or final order appealed from affirms the decision of 
the Court immediately below the Court passing such decree or final order^ 
the appeal must involve some substantial question of law. 


Scope of the eeotion. — “In each of the cases mentioned in clauses (a) and (b) 
of section 109, the amount or value of the subject-matter of the suit in the Court of 
first instance must be ten thousand rupees or upwards, and the amount or value of 
the subject-matter in dispute on appeal to His Majesty in Council must be the same 
sum or upwards." The word “and** occurring here means “and** and not “or** so that 
for the competency of an appeal to the Privy Council, each condition must be 
separately fulfilled. 35 C. W. N. 669=53 C. L. J. 390*132 Ind. Cas 605 = 61 M. L. J. 
273*33 Bom. L. R. 954 = A. I. R, 1931 P. C. 125=1931 M. W. N. 657 ; see also 
13 C. W. N. 1127 ; A. I. R. 1929 Nag. 75 ; 34 C. W. N. 235=57 1. A. 56=53 M. 167 
(P. C.)=33 Bom. L. R. 954. The second paragraph of the section is intended to 
deal with property other than that forming part of the actual subject-matter in dis- 
pute and which would be affected by the final decree or order. A. I. R. 1921 L. B. 
48=11 L. B. R. 152=66 Ind. Cas. 606. This para refers to some specific property 
and do not contemplate property which a party may be desirous of acquiring. A. I. 
R. 1923 Lah. 131 = 26 P, L. R. 1922 = 2 Lah. 297=116?. L. R. 1921*65 Ind. Cas. 
239. Although subject-matter of a suit may be above Rs. 10,000 if the decree of the 
lower Court is affirmed by the High Court and there is no variation of any kind in 
the substantial portion of the decree except the awarding of costs in the original 
5iiit*ualess the suit involves a substantive question of law there is no right of appeal 
to the Privy Council. A. I. Rb 1929 Oudh 43* 5 O. W. N. 1076* 114 Ind. Cas. 320. 
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To satisfy the requirements of section i lo the subject-matter in the Court of first 
instance must be Rs. lo^ooo and in addition the amount or value of the subject- 
matter on appeal must also be Rs. lo.coo or upwards or the decree must involve 
some claim or question to or respecting property of like amount or value. 
The amount for value of the subject-matter of a suit is clearly the amount 
the plaintiff claims together with, at most, interest that had accrued up to the 
date of decree. A. I. R. 1923 Rang. 71 = 11 L. B. R. 335 = 1 Bur. L. J. 62=68 
Ind. Cas. 690 ; see also A. I. R. 1921 Pat. 229=2 P. L. T. 463=6 P. L. J. 596=62 
Ind. Cas. 959. As regards the value of the property referred to in the second 
paragraph of s. 1 10 the material date is the date of the decree from which the 
appeal to His Majesty in Council is made. 138 Ind. Cas. 37 = 33 P. L. R. 
647= A. I. R. 1932 Lah. 526. When the appellate Court modifies that original 
decree upon a single point and that completely in favour of the appli- 
cant for leave to appeal to the King in Council, so that he has no further grievance in 
that matter, he cannot because of that modification have a right to an appeal to the 
Privy Council on other points on which the Courts have commenced without showing 
that some substantial question of law is involved. 38 C. W. N 1 174. 

Valuation. — Tne valuation of the subject-matter of the suit in trial Court 
must also be 10,000 rupees or upwards. 39 M. 843 = 30 M. L. J. 317= 18 M. L. T. 450 
=2 L. W. 1057 = 31 Ind. Cas. 296. Market value of the subject-matter and not valua- 
tion under the Suits Valuation Act is to be taken for purposes of s. 110. A. I. R. 1924 
82=6 Lah. L. J. 44 = 4 Lah. 185 = 75 Ind Ca®. 520 ; 58 C. 66=132 Ind. Cas. 910 
= A. I. R. 1931 Cal. 417. Where a suit for property including pro-notes on their 
face value amounts to less than Rs. 10,000 interest up to date of decree cannot be 
added to make up the deficiency. A. I. R. 1930 P. C. 44 = 34 C. W. N. 235 = 121 
Ind. Cas. 513=58 M. L. J. 184 = 51 C. L. J. 168=32 Bom. L. R. 517 = 53 M. 167 = 57 

I. A. 56 i see also 32 M. L. J. 400 = 37 Ind. Cas. 502. When determining the value of 
the subject-matter of a suit for leave to appeal to Privy Council, the interest 
payable until realization can not be taken into account 4- P- 1^* W. 240 = 3 Pat L. J. 
317 = 44 Ind. Cas. 475 5 A. 1. R. 1921 Pat. 229=2 P. L. T. 463 = 6 P. L. J. 596=62 Ind. 
Cas. 959 ; 56 M. 886=143 Ind. Cas. 139= A. I. R. 1933 Mad. 401=64 M. L. J. 496. 
But in determining value of subject-matter of mortgage suit, interest pendente Hit 
and future interest up to diet daiies can be included. 28 N. L. R. 345 = 15 N. L. J. 154 
^141 Ind. Cas. 42 = A. 1. R. 1932 Nag. 22. Under s. ilo the value of the subject-matter 
of the suit is the real market value. The fact that for the purpose of stamp-duty the 
plaintiff under the option given to him by s. 7 of the Court-fees Act valued it at less 
than its market value will not deprive him of bis right to appeal to the Privy Council. 
39 Ind. Cas. 911 = 5 L. W. 542 = (1917) M. W. N. 422 ; see also 55 M. 106=61 M. L. 

J. 692 = A. I. R. 1932 Mad. 125 ; 1932 A. L. J. 838. For the purpose of asccatain- 
ing the amount or value of the subject-matter of the suit in the Court of first 
instance, it is necessary to ascertain the amount or value of the subject-matter of 
the suit at the date of the institution of the suit A. 1. R. 1934 Rang. 65=12 Rang. 
164 = 149 Ind. Cas. X033. PlaintifTs claim which exceeded Rs. io,ooo was dismissed 
in the trial Court as against the applicant, but the High Court passed a decree for 
Rs. 9. 182-6-3 with interest at 9 per cent, and the decree of the High Court exceeded 
Rs. 10,000 including the interest up to date of decree: //etd that the applicant 
should be given leave to appeal to Privy Council as the conditions under s. fio. 
were complied with. A. J. R. 1934 Rang. 65. Under s. 110 it is the extent to which 
the decree or order has operated to the prejudice of the applicant that determines 
whether the decree or order is subject to appeal or not, and whatever may be the 
value of the property in respect of which a claim or question is insolved in the 
appeal no appeal Hes under s. 110 unless the value of the loss or detriment which 
the applicant has suffered by the passing of the decree or order, and from which he 
seeks to be relieved by His Majesty in Council, is Rs. 10,000 or upwards. A. 1. R. 
1934 Rang. 292 = 12 Rang. 355. The question whether for the purpose ofs. iioin 
the light to appeal to His Majesty in Council the valuation for the purpose of that 
section is to be taken of the entire property which it is sought to partition or whether 
it is the value of the share claimed by the plaintiff is one of sufficient importance 
for allowing leave to appeal to His Majesty. A.I.R. 1935 Pat. 266= 16 Pat. L. T. 279= 
155 Ind. Cas. 633. Where the original claim in the alternative way for refund of 
Rs. 10,000 and when the question whether that amount should or sboold not be 
refunded to the plaintiff would also be a question in the contemplated appeal in case 
the Privy Council should think fit and proper to dismiss the claim for possession, 
Ite matter involved is of requisite valuation. 61 C. L. J. 69, For the purpose of 
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determining the value under s. i lo the decree is to be looked at and it affects the in- 
terests of the party prejudiced by ir. A. I. R. 1937 Born. 181. Where the applicant 
erroneously undervalued (he subject-matter of the suit to be Rs. 2,100 in the Court 
of the Subordinate Judge and the suit was decreed and on appeal by the opposite 
party the High Court allowed the appeal and dismissed the suit, on application to 
leave to appeal to His Majesty, held that the suit having been tried by the Subordi- 
nate Judge and the first appeal also being heard by the High Court there would have 
been no change of forum if the real value were mentioned in the plaint and as such 
the opposite party had not been prejudiced. Hence the mere mistake in stating the 
value in plaint did not stop the applicant from showing that the real value of the 
subject-matter in the Court of first instance was Rs. io,ooo or upward. A. I. R. 
>937 Cal. 292. 

When the plaintiff in his plaint alleged the value of the subject-matter to be 
Rs. 3,000 but the District Judge on appeal held it to be R«. 24,000 under s. 21, 
N. VV. P. and Assam C. C. Act, an application for leave to appeal to Privy 
Council cannot be granted. (1927) Pat. 331=42 Ind. Cas. 966. Value of the subject- 
matter of the suit, must be taken to be the amount or value which the plaintiff 
either obtained or had he been successful would have obtained in his suit at the date 
when the decree was passed. 2 P. L. T. 340=63 Ind. Cas. 523 ; see also 22 C. W. N. 
282 (P, C.) = 46 Ind. Cas. 576. The plaintiff valued their suit at Rs. 7,590 but for 
leave to appeal to the Privy Council valued the properly at Rs. 12,000 : 
the increase in value ///£ would not be sufficient to - bring the suit within 
s. no. 51 Ind. Cas. 975 = (i9i9) Pat. 241. The Privy Council does not interfere 
with any question of valuation unless it is shown that some item has improperly 
been made the subject of valuation or excluded therefrom, or that there is some 
fundamental principle affecting the valuation which renders it unsound. A 1. R. 
1921 P. C. 50=48 C. 110 = 25 C. W. N. 289=22 Bom. L. R. 1370=48 I. A, 255 = 18 
A. L. J. 1095 = 39 M. L. J. 195=57 Ind. Cas. 606 ; see also A. 1. R. 1922 P. C. 257 = 
45 M. 475=43 M. L. J. 323=49 I. A. 221 = 27 C. W, N. 1 = 36 C L. J, 450=74 fnd. 
Cas. 584. Where cause of action against one defendant distinct and different from 
cause of action against other defendants, the fact that a joint suit is brought cannot 
make value of the subject-matter of appeal against him to Privy Council higher than 
what is decreed against him. A. I. R. 1923 Mad, 30=16 L, W. 262 = 30 M. L. T. 
337. The test of valuation is the detriment to the person seeking to appeal to the 
Privy Council. A. I. R. 1931 Rang. 138=132 Ind. Cas. 280 = 9 Rang. 52. 

Party taking advantage of a valuation cannot deny it.— Plaintiff know- 
ingly under-valuing his claim and not paying additional Court-fee will not be allowed 
to change that valuation at the time of leave to appeal to Privy Council. A. I. R. 
1930 Cal. 737 = 34 C. W. N. 671 = 128 Ind. Cas. 108 ; see also 38 C. W. N. 751 = 59 
C. L. J. 448. A party taking advantage of the valuation put upon the subject-matter 
by the other party, cannot be permitted to allege that the original valuation was 
incorrect. A. I. R. 1927 Mad. 862=104 Ind. Cas. 577 ; see also A. I. R. 1927 Ca*. 
418=45 C. L. J. 225=101 Ind. Cas. 901 ; 14 C. W. N. 872 = 6 Ind. Cas. 792 ; 74 Ind. 
Cas. 214= A. I. R. 1923 Oudh 93=9 O. L. J. 531 = 26 O. C. 24. For the purpose of 
valuation fpr Privy Council appeal, value at dale of decree should be considered 
and not value at the institution of suit. 44 C. 119=24. C. L. J. 350 = 21 C. W. N. 
530-35 Ind- Cns. 605. But where the plaintiff deliberately under-valued the 
suit in the lower Court, he cannot, for purpose of leave to appeal to the Privy 
Council, be allowed to repudiate the valuation and show the real market value of 
the subject-matter. A. I. R. 1923 Mad. 125=43 M. L. J. 728 = 31 M. L. T. 335 = 
i6 L. W. 5i7=(i922) M. W. N. 683 = 69 Ind. Cas. 385 ; see also 91 Ind. Cas. 572 = 
A. I. R. 1925 Mad. 1223=49 M. L. J. 309. The plaintiff is not absolutely precluded 
from saying that his valuation in the plaint is wrong. The Court will treat his 
admission as a strong piece of evidence against him. A. I. R. 1927 Mad. 862 = 104 
Ind. Cas. 577 ; see also A. I. R. 1927 Cal. 225=44 C. L. J. 572 = 3^ C. W. N. 268= 
99*Ind. Cas. 921. Leave to appeal to Privy Council cannot be granted, where valuation 
of subject-matter in trial Court is neither challenged in appeal nor by cross-objections 
to reopen that question. A. I. R. 1926 Rang. 138=4 Rang. 92 = 5 Bur. L. J. 23 = 
96 Ind. Cas. 107 ; but sec 40 B. 477 = 18 Bom. L. R. 4^9=37 Ind. Cas. 371. The 
doctrine that a person cannot for purpose of appeal to Privy Council both 
approbate and reprobate applies to the case where he appeals to the lower appellate 
Court upon a valuation not consistent with the valuation upon which the seeks a 
certificate enabling him to appeal to Privy Council. 58 0.66=132 Ind. Cas. 9 *o= 
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K I. R. 1931 CaJ. 417 ; see also 34 L. W. 817=61 M. L. J. 69. But parties are not 
bound by the valuation fixed by the Court. 133 Ind. Cas. 415. 

Value of the subjeot-matter of suit in the Court of first instanoe. — 
‘ the amount or value of the subiect^matter of the suit in ibis Court 
of the first instance*’, mean ihe amount or value at the institution of the suit, and 
*^2*^ of the decree in the Court of the first instance, which is not 

affected by the alternative condition which follows in the section. 38 P. L. R. 
767= A. I. R. 1936 Lah. 31. The amount of interest to be given by Court in its dis- 
cretion but not claimable as of right, cannot be included in the value under s. no. 
A. I. R. 1929 Nag. 75=124 Ind. Cas. 97. For valuation of subject-matter of a suit, 
involving a claim for mesne profits, the fnesne profits which might be awarded by the 
Court, whether they had actually accrued at the date when the suit was instituted or 
whether they weie future profits should be taken into consideration. A.I.R. 
1929 Pat. 547=117 Ind. Cas. 189 ; 107 Ind. Cas. 828; but see A. I. R. 1937 All. 
169. Whether a suit is a panition suit or a partnership suit does not make 
a difference for valuation for purpose of Privy Council appeal. Value of the 
appellant’s share and not the value of the whole property detei mines the value 
of the subject-matter. A.I.R. 1925 Bom. 137 = 49 B. 149=26 Bom. L. R. 126= 
85 Ind. Cas. 191 ; see also 44 B. 104 = 22 Bom. L. R. 243 = 55 Ind. Cas. 972; but 
see 10 C. W. N. 5^4 ; 2 P. L. T. 386 and 138 Ind. Cas. 670 = 30 A. L. J. 730 ; 
A. I.*R. IQ32 A. L. J. 730=138 Ind. Cas. 670. A'though for purposes of Court-fees 
the value of suits for redempiion is “the principal money expressed to be secured 
by the instrument of mortgage*’, the mortgage money is not the basis of the valuation 
for the purposes of jurisdiction. In such cases the value of the mortgaged property 
should be the bas s. A. I. R. 1927 Rang. 304=5 Rang. 499=105 Ind. Cas. 412. In 
estimating the value of an Inam wet land for purposes of Privy Council appeal, house 
sites in the vicinity should be excluded from consideration and only cultivable lands 
in the vicinity should be relied upon. A. I. R. 1928 Mad. 448=109 Ind. Cas. 167. 
Where the real claim in suit is less than Rs. 10,000 but Court unnecessarily recorded 
finding relating to other property worth more than Rs. 10,000, it does not make 
subject-matter of suit, worth more than Rs. 10,000. A. I. R. 1929 Nag. 85=110 Ind. 
Cas. 855. The consideration for the contract of sale must alone determine the 
value of the subject-matter in dispute on appeal to His Majesty in Council. A. I. R. 
1929 Nag. 75 = 124 Ind. Cas. 697, Where during the pendency of a suit for specific 
performance of a contract of sale, new machinery is brought on the premises in 
suit, and not mentioned in the pleadings or in evidence, or even at argument, its 
value cannot be taken into account. A. 1. R. 1929 Nag. 75-124 Ind. Cas. 697. 
Where the applicant’s interest in the properly is less than Rs. io,co3 but the 
property in dispute is worth over Rs. 10,000, leave to appeal should be granted. 
A. I. R. 1923 Bom. 176=25 Bom. L. R. 77=72 Ind. Cas. 127 ; see also A. 1. R. 1923 
Cal. 387 = 71 Ind. Cas. 371 ; A. 1. R. 1923 Bom. 23 = 24 Bom. L. R. 350=67 Ind. 
Cas. 938 ; 20 C. W. N. 1279 (P. C.) ; but see A. I. R. 1921 Bom. 266=23 Bom. 
L. R. 374. Where in an ejectment suit, it was found that the value of the property 
was Rs. 10,000, held that the certificate to appeal to His Majesty from the decree 
in the suit must be granted. A. I. R. 1923 Bom. 23=24 Bom. L. R. 350=67 Ind. 
Cas. 938. When in a partition suit the decree affects the interest not only of the 
plaintiff’s who are appealing but of some of the defendants, the value of the subject- 
matter is the value of the properly and not that of the plaintiflPs share therein. A. 
1. R. 1921 Pat. 502 = 2 Pat. L. T. 386=60 Ind. Cas. 844. 

The cost of the suit ought not to be added to the value of the subject-matter to 
bring the valuation up to the appealable amount. A. I. R. 1927 Pat. 338 = 8 Pat. L. T. 
7*4=6 Pat. 444 = 104 Ind. Cas. 267. Where a petitioner prays for leave to appeal 
to Privy Council in respect of a decision involving a claim of Rs. 3,900 the petition 
cannot be granted. A. I. R. 1925 P. C. 159 = 22 L. W. 255=30 C. W. N. 98=27 
Bom. L. R. 867=49 M. L. J. 20=52 C. 650=52 I. A. 207 = 41 C. L. J. 623 (P. C.)= 
8S Ind. Cas. 445. Mortgage claim amounts to over R«. 10,000 against several 
properties. Subsequent mortgages of a certain plot worth less than Rs. 10,000 
that it was covered by the plaiotifTs mortgage. High Court held on appeal 
tbai the plot has not been included in the plaintiff’s mortgage. On application of 
the iriaintiff for leave to appeal to Privy Council, held that the subject-matter in 
dtapoto was really the whole debt for purposes of valuation for Privy Council appeal, 
A, I- R. 1927 Pat 391 = 103 Ind. Cas. 831. To determine the value prescribed 'by, 
s. HQ the decree has to be looked at. If tlse detriment to the party teekiog relief is 
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estimated at less than Rs. lOjOoo than the matter in dispute in appeal is not of the 
prescribed value and the decree itself does not involve any claim or question to or 
respecting property of the prescribed vAlue. 4 Pat. L. J. 415^52 Ind. Cas. 723. 
This section does not speak of the valuation of the suit as pm in the plaint but of 
the value of the subject-matter in dispute or of the value of the property as affected 
by if. 1932 A. L. J. 836-, see also 56 B. 526=34 Bom, L. R. 834= A. I. R. 1932 
Bom. 543. 

The subject-matter of the suit should be of the value of Rs. 10,000. 14 P. L. T. 

725 = A. I. R. 1933 P. C. 232 = 12 P. 679 (P. C.). The subject-matter ofja suit and 
of appeal are not necessarily identical with the subject-matter in dispute between 
the parties. The subject-matter in dispute may not always be capable, of being 
measured in terms of money, even in cases where the subject-matter of the suit 
or the appeal has an appreciable value. A. L. R. 1933 All. 502. 

The decree or final order must involve directly or indirectly, etc — 
The question whether a decree involves indirectly or claim respecting property of the 
value of Rs. 10,000 or upwards within paragraph ii) must be determined with re- 
ference to the actual circumstances at the time and not to be mere possibility. 128 
Ind. Cas 622 = A. I. R. 1930 Bom. 509=32 Bom. L. R. 1189=128 Ind. Cas. 622, 
The value of the property should be determined with reference to the date of the 
decree from which the appeal to His Majesty in Council is to be made. A. I. R. 
1929 Nag. 75= 124 Ind. Cas. 69 ; see also 44 B. 104=22 Bom. L. R. 243=55 Ind. 
Cas. 572 ; 44 C. 119=24 C. L. J. 350 = 21 C. W. N. 530 ; 138 Ind. Cas. 37 = 33 p. L. 
R. 649. The second clause would apply if the matter in dispute is incapable of 
valuation as in the case of easement. A. I. R. 1926 Rang. 138 = 4 Rang. 92 = 5 Bur. 
L. J. 23. In case of easement to light and air, leave to appeal to Privy Council is not 
the value of the whole properly which is to be taken into consideration but the value 
of the easement. A. I. R. 1929 Bora. 241 = 53 Bom. L. R. 552=31 Bom. L. R. 
632=119 Ind. Cas. 782 ; see also A. I. R. 1928 Mad. 785=111 Ind. Cas. 79 $. Para 3 
relates not only to claims to propeity of Rs. 10,000 in value but to questions res- 
pecting property of the like amount. A. I. R. 1928 Pat. 191 = 106 Ind. Cas. 538. 
Section no applies to the value of the annuity sought to be recovered and not to 
the value of the properly upon which that annuity is charged. A. I. R. 1923 p. C. 
102 = 26 Bom. L. R. 731 = (1923) M. W. N. 590 = 45 M. L. J. 253=18 L. W. 146 = 26 

O. C. 216=28 C. W. N. 289=75 Ind. Cas. 502. Where the value of subject-matter 
in dispute on appeal to the Privy Council is admittedly below Rs. 10,000 but the 
petitioner alleges that there is another appeal pending on behalf of another party 
affected by the decree and that the value would be more than R«. 10,000 if the 
value of the propeity in that appeal be taken into account but it is admitted that the 
decision in appeal, for which leave is sought, could have no effect on the other appeal 
whether by way of res judicata or in any other way, the order can not be held direct- 
ly or indirectly involve a claim or question to or respecting property involved in the 
other appeal within the meaning of clause (2), s. 110 and appeal to Privy Council 
does not lie. A. I. R. 1937 Lab. 95. If none of the conditions mentioned in para 1 
is fulfilled, but the sole condition mentioned in para 2 is fulfilled, the requirements 
of s. 110 will be complied with, because these two sets of conditions are alternative 
and mutually exclusive. The conditions laid down in para 2, is independent and 
self sufficient and is not in any way dependent on the fulfilment of both or 
either of the conditions in para i. Right of appeal therefore exists even on 
fulfilment of condition in para 2. A. 1 . R. 1937 All. 169. The phrase "directly 
or indirectly” in s. no refers to suits in existence and cannot be included 
to cover suits not yet brought. The indirect relation must be decided with reference 
to actual circumstances at the time and not to circumstances which are remote. On 
the other hand the possibility of future suits may be taken into consideration if such 
suits will be affected by the doctrine of res judicata, A. I. R. 1936 Lah. 31 = 38 

P. L. R. 767 ; see also A. I. R. 1936 Oudh 181*1936 O. W. N. 181 = 160 Ind Cas. 799. 

profits subsequent .10 the date of the High Court decree, and awarded to 
the decree-holders cannot be taken into consideration in making an estimate of the 
value under para 2. A. I. R. 1926 Bom. 265*50 B. 160*28 Bom. L. R. 454=94 ind. 
Cas. 755. Where the matter in dispute between the parlies is solely in the nature of 
the ^enancy of the site, buildings on site should not be taken into account involving 
subject-matter. The second paragraph means that the suit must to satisfy its con- 
ditions, involve rights and claims to property which rights and claims are worth 
Rs. 10,000 or upwards not that the rights, effect or properties whose value is 
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R?. 10,000 or more. A. I. R. 1923 Lab. 286=6 Lab. L. J. 78=75 Ind. Cas. 654 ; see 
also 73 Ind. Cas. 407 = A. I. K. 1922 Oudh 214 ; 66 Ind. Cas. 6o6=A. I. R. 1921 L. 

B. 48=11 L. B. R. 152. A suit does not involve claim “indirecdy” simply because 
similar questions may arise in other estates or in connection with other like thing in 
the same Province. A. I. R. 1929 Mad, 78o=(i929) M. W. N. 602 = 57 M. L. J. 477* 
3 L. W. 946=122 Ind. Cas. 648. Two decrees of the same Court, between the same 
parties but opposite in characters may be joined for granting certificate to appeal. 23 

C. W. N. 582 = 50 Ind. Cas. 760 ; but see A. I. R. 1926 Mad. 1024=51 M. L. J. 295 = 
97 Ind. Cas. 592 ; A. I. R. 1923 Mad. 603 = 44 M. L. J. 424*73 Ind. Cas. 217 ; 13 A. 
L. J. 1075*33 Ind. Cas. 369. “Directly or indirectly” do not cover a claim distinct 
in its character and to which there is an irrelevant reference in the plaint. A. I. R. 
1926 Rang. 128 = 5 Bur. L. J. 45 = 45 Ind. Cas. 377 ; see also A. I. R. 1922 Mad. 34 = 
15 L. W. 140=30 M. L. T.-(H. C.) 42 = 42 M. L. J. 78 = ;i922) M. W. N. 46 = 66 
Ind. Cas. 686. On two connected suits where the points are identical but one only 
exceeds Rs. 10.000 in value and is certified as fit for appeal to the Privy Council tho 
other suit should also be certified though its subject-matter is less than Rs. 10,000 
in value. 43 A. 223 = 18 A. L. J. iii9=59 Ind. Cas. 794. The mere possibility of 
similar litigation in the same Presidency will not entitle the petitioner to add to the 
value in one case that of the other cases as ‘indirectly involved* unless the other 
litigation will be affected by the doctrine of res judicata, 34 L. W. 817*61 M. L. J. 69. 

The expression ‘'involving directly or upwards” refers to suits in existence and 

not to suits in germio Juteri, The words refer to questions arising between parties 
to a pending suit and not to questions relating to the title of one only of the parties 
which might be made the basis of a prosecution. 54 A. 431*140 Ind. Cas. 418; 
see also 59 I. A. 29=59 C. 1012 = 36 C. W. N. 221 = 55 C. L. J. 172*34 Horn. L. R. 
481 = 36 M. L. J. 336* A. I. R. 1932 P. C. 28. 

Subjeot-matter and property.— “Subject-matter” and "property” used res- 
pectively in els. 1 and 2 cannot be treated as synonymous terms. “Properly” in 
cl. (2) indicates property not in suit or dispute, which may be, directly or indirectly 
involved. A. I. R. 1529 Nag. 75=124 Ind. Cas. 697, 

Immediately below. — A single Judge of the High Court is a Court immediately 
below the Division Bench of the High Court. 32 P. L, R. 833=13 L. W. 338=135 
Ind. Cas. 605 = A. I. R. 1932 Lah. 121 = A. L. R. 1932 Lah. 839 (Civ). 

Affirm the deoieion. — To affirm the decision of the lower Court, it is sufficient 
for the appellate Court to affirm the decree. A. I. R. 1027 Oudh 535*4 O. W. N. 
613=102 Ind. Cas. 433 I see also A. I. R. 1929 Nag. 85 = 110 Ind. Cas. 855 ; A. I. R. 
1930 Lab. 102 = 10 Lah 688 = 30 P. L. R. 722 = 122 Ind. Cas. 90 ; 26 P. L. R. 614 = 
92 Ind. Cas. 476. The decision of the appellate Court affirms the decision of the 
Court below if the decree is affirmed though on different grounds. A. I. R. 1923 
Oudh 49 = 25 O. C. 277 = 70 Ind. Cas. 283 ; A. I. R. 1925 Oudh 219*83 Ind. Cas. 
90 ; A. I. F. 1929 Mad. 30 = 16 L. W. 263 = 30 M. L. T. 337 ; A, I. R. 1921 Oudh 
111 = 24 O. C. 164=63 Ind. Cas. 292 ; A. I. R. 1922 All. 89 = 44 A. 200 = 20 A. L. J. 
9=64 Ind. Cas. 916. Where the High Court entirely confirms the decision of the 
lower Court on the merits of the case except as to costs its decree merely affirms the 
decision the Court below within the meaning of this section. A. I. R. 1922 Cal. 
316=34 C. L. J. 299=66 Ind. Cas. 407 ; see also A. I. R. 1934 Oudh 433*11 O. W. 
N. 1055=151 Ind. Cas. 307. A decree of the High Court dismissing an appeal on 
account of insufficiency of Court-fee is one of affirmance. 2 U. P. L. R. 27= i P. L. 
P. 1920=16 P.*" W. R. 1920*54 Ind. Cas. 400. Decree which affirms the decree of 
the lower Court with variation is not a decree of affirmance. A. 1. R. 1923 Cal. 215 
*26 C. W. N. 651=70 Ind. Cas. 933 ; A. I. R. 1921 All. 270=19 A. L. J. 3=43 All 
220 ; A. I. R. 1929 Par. 561 = 117 Ind. Cas. 19 ; A. I. R. 1928 Pat. 609=9 P* L. T. 731 
= 116 Ind. Cas. 541; A. I. R. 1932 Pat. 555*3 P. L. T. 550=68 Ind. Cas. 663 ; 
centra A. I R. 1926 Nag. 245=91 Ind. Cas. 200 ; A. I. R. 1922 All 243*66 Ind. Cas. 
721 ; 25 C. W. N. 715 = 66 Ind. Cas. 621 ; see also A. I R. 1935 Oadh 489=1935 O. 
.W. N. 947* 156 Ind. Cas. 10. Where the High Court on appeal moriifies the decree of 
^ lower Court in favour of the applicant for leave to appeal, the decree is not one 
affirming the decree of the Court below. 62C, 175*60 C. L. J. 424*39 C. W. N. 
52* A. I. R. 1935 Cal 250. Where the modification is made by the appellate 
Court in favour of the applicant, the applicant cannot because of that modification 
cofitarned that it is^ not a judgment of affirmance and have a right to appeal on 
other points on which both the Courts have been in agreement, without show- 
ing a substantial question of law. 15 Pan 637 vr 163 Ind. Cas. 139*17 Pat. 
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L. T. 602= A. I. R. 1936 Pat. 553* No appeal lies against a consent decree to 
the Privy Council and leave to appeal cannot be granted. (1920) Pat. 349 
*=5 Pat. L. J. 383=* I P. L. T. 599=57 Ind. Cas 245- Partial reversal of decree does 
not mean confirming of a decree. 18 M. L. T. 387 = (1916) i M. W. N. 1 22^31 Ind. 
Cas. 272; Reversal by High Court in appeal under cl. 15 of Letters Patent of 
judgment of single Judge of High Court setting aside lower appellate Court decree 
affirms decision of latter Court. 43 C. 90=33 Ind. Cas. 745. A decree which substan- 
tially alters decree of the Court below cannot be said to be a decree affirming that 
decision. A. I. R. 1929 Pat. 561 = 117 Ind. Cas. 193 ; see also A. I. R. 1927 Pat. 379 
= 103 Ind. Cas. 703. 

For purposes of appeal to Privy Council no substantial question of law need be 
involved if there is a small variation by the appellate Court in the lower Court’s 
decree. A 1. R. 1925 P. C. 60=51 C. 969= 5i I- A. 319 (P. C.)=86 Ind. Cas. 504. 
The word “decision’* in s. 109 (a) means merely the decision of the suit by the Court 
and not judgment. Hence in order to affirm the decision of the Court below within 
the meaning of this section it is sufficient for the appellate Court to affirm the decree. 
14 Lah. 609=144 Ind. Cas. 18 = 34 P. L. R. 946= A. I. R. 1933 l-ah. 690. Though 
the value of the subject-matter exre^ds R**. 10,000 no leave to appeal to Privy 
Council can be granted in the case of the High Court affirming the decision of the 
Court below, unless there is a substantial question of law involved or it is shown that 
the case is otherwise fit to be certified. 32 P. L, R. 860 ; see also 9 Rang. 360=133 
Ind. Cas. 494 = A. I. R. 1931 Rang. 283 ; 61 M. L. J. 456 (P. C.) ; A. I. R. 193* P- C. 
*73= 131 Ind. Cas. 781 = 14 O. L. J. 357 ; see also 35 L. W. 206= 139 Ind. Cas. 54= 
A. I. R. 1932 M. 279 ; 32 P. L. R. 833 = A. I. R. *932 Lah. 121. 

Where an appeal was dismissed and a cross-objection was allowed with the result 
that the decree was varied, held an appeal to Privy Council by a person whose appeal 
was dismissed will lie as a matter of right. (193*) A. L. J. 968 = 54 A. 146=135 Ind. 
Cas. 234= A. I. R. 1932 All. 65. But this rule is not applicable In case of cross appeals. 
A. I. R. 1935 All. 374=1935 P. L. J. 352 (F. B.). Separate appeals which are filed in 
the High Court are separately numbered and ordinarily separate decrees arc passed 
and prepared. In such cases it may not be possible to show that although the appeal 
has been dismissed the decision of the Court below has not been affirmed by the 
decree passed in that decree. 54 A. I46=(i93i) A. L. J. 968=135 Ind. Cas. 234= A. 
1. R. 1932 All. 65 (F. B.). This section merely says “affirm the decision of the Court*’ 
and does not say **affirms the decision of the decree on merits**. An order rejecting 
an appeal for failure to furnish security for costs is an order affirming the decision of 
the Court below within the meaning of this section. 54 All. 390=140 Ind. Cas. 125=. 
1932 A. L. J. 254= A. I. R. 1932 All. 312. Where in a suit for account a decree 
is not entirely affirmed, it is not affirming the decree. A. 1. R. 1932 Mad. 46= 
25 L. W. 206=139 lud. Cas, 54 ; see also 28 N. L. R. 142 = A. I. R. 1933 Nag. 118 
= 140 Ind. Cas. 68. 

Where a decree is affirmed on different grounds, still it is an affirming judgment. 
A. I. R. 1933 Pat. 703 (S. B.)=i 46 Ind. Cas. 744. Costs are matter of discretion and 
a variation in this matter alone does not affect the question whether the judgment 
of the High Court is or is not one of affirmance. A. I. R. 1933 Pat. 703 (S. B.). The 
question whether the judgment of the High Court is a judgment of affirmance or not 
does not depend upon whether the appellant is the plaintiff or defendant. 144 Ind. 
Cas. 320= A. I. R. 1933 262. 

Substantial question of law. — The words “substantial question of law** in s. 
no do not mean any alleged question of law good, bad or indifferent. 13 Rang. 
744. In partition suits, the question of valuation itself is of sufficient importance. 
A. I R. 1935 Pat. 266=16 Pat. L. T. 279. A substantial question of law does not 
mean a substantial question of general importance but a substantial question of law 
as between the parties in the case involved, A I. R. 1930 Bo**** 5^9=32 Bom. L. 
R. 1189=128 Ind. Cas. 622 ; A. I. R. 1928 P. C. 172 = 55 C. 941=55 1* A. 235 = 32 
C. W. N. 817 = 29 P. L. R. 429=48 C. L. J. 119=26 A. L. J. 1215 = 55 M. L J- 
651 = 30 Bom. L. R. 1384 = 5 O. W. N. 668=109 Ind. Cas. 723 i A. I. R. 1928 Nag. 
114=106 Ind. Cas. 531 ; A. I. R. 1928 Nag. 76=23 N. L. R. 156=106 Ind. Cas. 366 ; 
A. 1. R. 1927 P. C. 110 = 2 Luck. 93=541. A. 126=31 C. W. N. 495=*02 lnd. Cas. 
889 (P. C.) ; see also 10 O. W. N. 87= 147 Ind. Cas. 12 1. A question of law is not 
said to be involved in an appeal under s. no if it need not be decided for disposal 
of appeal or if such question may arise in certain contingencies. The word ^involved’ 

C. P. Code— 34 
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implies a considerable degrree of necessity. 19 O. C. I3ias ^6 Ind. Cas. 807 ; see also 
41 Ind. Cas. 781 = 129 P. W. R. 1917=133 Pat. L. R. 1923 Mad. 30=30 M. L. T. 337 ; 
A. I. R. 1921 Oudh 30 = 8 O. L. J. 1=61 Ind. Cas. 131. Substantial questions of law are 
those that affect a large number of persons. A.I.R. 1923 Nag. 272 = 73 Ind. Cas. 221 ; 
A. I. R 1928 All. 19= 103 Ind. Cas. 654 ; A. 1. R. 1923 Mad. 443* 17 L. W. 445=*72 
Ind. Cas. 918. Construction of particular documents otdiuarily cannot be treated as 
a question of general importance or a substantial ques ion of law. A. I. R. 1922 
Oudh 214=73 Ind. Cas. 407 ; 40 Ind. Cas. 182 ; A. 1. R. 1925 Oudh 219=83 Ind. Cas. 
00. But the interpretation of a document may amount to a substantial question of law, 
but that will depend on the circumstances of each particular document. A. I. R. 
1934 Oudh 433=11 O. W. N. 1055 = 151 Ind. Cas 307. The question that Sub- 
Judne has no jurisdiction to go behind the order of the sale- )fFcer and that the 
order of the sale-officer cannot be questioned by the Civil Court in execution pro- 
ceedings is not a substantial question of law. A. I, R. 1934 Oudh 299=110. W. 
N. 577. Whether the rule of constructive res judicata is applicable in a case is not 
a substantial question of law. 157 Ind. Cas. 605 = 61 C. L. J. 69. Where in the 
begining the plaintiff had made certain allegations which at a subsequent stage of 
the trial changed and the High Court found that the r.ew facts alleged by him were 
the correct facts and having found them true decreed the plaint ffs suit : Held 
this is not a substantial question of law. A. I. R. 1935 Lah. 91 = 157 Ind. Cas. 1024. 
Where the decision regarding the title to certain property is contained in a decision 
to which the petitioner was a party but the petitioner seeks to show that no decision 
was given in respect of his title, this is not a question of law but is a question of the 
interpretation of that decision. A. I. R. 1937 Pesh. 61. Where the applicants 
applied for leave to appeal to His Majesty in Council, challenging the act 
of executive Government of U. P. of Agra and Oudh in taking the estate 
of applicants under management and superintendence of Court of Wards, 
and such matter was settled by statute contained in U. P. Court of Wards Act : 
Held that the application did not involve a substantial question of law within 
s. 110 and so leave could not be granted. A. I R. 1937 Oudh 132. Where 
the only question of law raised by the application for leave to appeal to Privy 
Council, is concluded by a decision cf the Privy Council or a long series of decisions 
there is no substantial question of law involved, and leave should not be granted. 
A. I. R. 1931 Rang. 283=133 Ind. Cas. 494»9 Rang. 360 ; 51 C. L. J. 270= A. 1. R. 
1931 Cal. 174=126 Ind. Cas. 719 5 *32 Ind. Cas. 2 ; 32 P. L. R. 599 = A. I. R. 1931 
Lab. 753=134 Ind. Cas. 790. A point of law to be substantial should be such as to 
impress the Judges that it is debatable in view of the authorities or that the 
authorities themselves may require reconsideration. A. I. R. 1933 Pa*. 703 (S. B.)^^ 
146 Ind. Cas. 744* The words “substantial question of law” in the last clause of 
section 110, C. P. Code mean a substantial question of law as between the parlies 
in the case involved and not a question of general importance. A. L. R. 1933 OuJh 
409=10 O. W. N. 879 ; see also 14 Lab. 609=34 P. L. R. 946= A. I. R. 1933 Lah. 
690 ; A. 1. R. 1933 Mad. 221 = 142 Ind. Cas 771. A point decided by uniform course 
of decisions cannot be a substantial question of law. A. I. R. 1933 Lah. 1044. In 
considering whether a wakf is illusory or not the construction of a document 
involves a substantial question of law. 145 Ind. Cas. 549=1933 A. L. J. 172= A. I. R. 
*933 All. 461- 

Where the decree of the High Court is one of affirmation except as regards a 
variation made in the lower Court’s decree with the consent of the person trying 
to appeal to the Privy Council, those persons have to show that a substantial 
question of law ij? involved. A. I R. 1921 Cal. 81 = 25 C. W. N. 775 = 66 Ind. Cas. 
621 ; see also A. I. R. 1921 Cal. 94=33 C. L. J. 131=62 Ind. Cas. 205 ; A. I. R. 
1924 Pat. 468=5 P. L. T. I7=*75 Ind. Cas. 58 ; A. I R. 1924 All. 66=45 A 667=21 
A. L. J. 665 = 75 Ind. Cas. 100 ; A. I. R. 1926 Nag. 5 = 89 Ind, Cas. 941 ; A. 1. R. 
1926 Oudh 17=2 O. W. N. 860=91 Ind. Cas. 93 ; A I. R. 1927 Cal. 543 = 45 C.L.J. 
426=31 C. W. N. 572 = 103 Ind. Cas. 65 ; A. I. R. 1929 Oudh 53= 5 0. W. N. 1076= 
lUlnd. Cas. 320-, A. I. R. 1929 Bom. 341 = 53 B. 552 = 31 Bom. L. R. 632= 1 19 
Ind. Cas. 782 ; A. I. R. 1929 Bom 359=31 Bom. L. R. 619=119 Ind. Cas. 771 ; A.I. 
R. 1930 Lah. 554*” 31 L. R. 236=123 Ind. Cas. 523 ; A 1. R. 1928 All. 280= 50A. 
640=26 A. L. 1.336=108 Ind. Cas. 238; A. I. R 1927 Mad. 413=53 M. L. J. 
375 = 103 Ind. Cas. 3 ; 10 L. B, R. 307=62 Ind. Cas. 71 ; A. I. R. 1929 Nag. 85=110 
Ind. Cas. 855. ** 

Where authoritative decisions of the Privy Council exists on a matter that matter 
does not remain a substantial question of law. A. L R. 1926 Oudh 381 (F. B.)=i 
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Luck. 265 = 29 O. C. 215 = 3 O. W. N. 557 = 95 Ind. Cas. 193. A substantial 
question of law is a questation of law in respect of which there may be a difference of 
opinion. 26 P. L. R. 614=92 Ind. Cas. 479 ; A. I. R. 1929 Lah. 55 = 9 Lah. 581 = 29 
P. L. R. 529 ; A. I. R. 1924 Lah. 473 = 78 Ind. Cas. 417 ; A. I. R. 1926 Nag. 215=90 
Ind. Cas. 270. Particular law point is not laid down by Privy Council. It is still 
materia] question of law though cases involving somewhat similar point has been dealt 
with by the Privy Council. A. I. R. 1929 Rang. 280 = 7 Rang. 271 = 119 Ind. Cas. 218. 
Question of appeal to Privy Council from interlocutory order passed by High Court 
does not arise till the suit is finally decided. A. 1. R. 1934 Lah. 26=35 P> L. R. 
347=148 Ind. Cas. 54. 

Whether the inheritance of the cash allowances Jknown comprehensively in 
Berar as lawajana is governed by the Inam Rules or by the law relating to ordinary 
pensions, is a question of considerable public importance. A. I. R. 1927 Nag. 63= 
96 Ind. Cas, 751. The application of well-defined legal principles to a particular 
set of facts is not a substantial question of law. A. L R. 1928 All. 61 = 50 A. 208 = 
25 A. L J. 970=107 Ind. Cas 33; see aI«o A. I R. 1928 Nag. 76=23 N. L.R 
156= 106 Ind. Cas. 366. The Court can grant or refuse to grant time for making up 
deficit Court-fee, and whether a Court has used proper discretion in a particular 
case is a substantial question of law. 63 Ind. Cas. 222. Construction of an indemnity 
bond is a mixed question of law and fact ; and as regards the law it is a substantial 
question. A. 1. K. 1927 Mad. 443 = (i927) M. W. N. 213=- 53 M. L. J. 375 = 39 M. L. 

T. 15=103 Ind. Cas. 31 ; see also A. I. R. 1929 Pat. 561 = 117 Ind Cas. 193. Point 
not directly decided by any Courts in India, but well established upon principles 
laid down in such cases, is not a substantial question of law. A. I. R. 1928 Pat. 
581 = 110 Ind. Cas. 483; see also A. I. R. 1927 Rang. 288. Where reasonable 
discretion has been used in granting a decree for specific performance, the right of 
such discretion involves a substantial question of law and satisfy the requirements of 
s. no. A. I. R. 1928 Nag. 292=1 12 Ind. Cas. 430=114 Ind. Cas. 28. Whether the 
Uw of pre-emption applies to estate part of which is movable property is a substan- 
tial question of law. A f. R. 1928 Rang. 132 = 6 Rang. 169=110 Ind. Cas. 386. 
Ai'plicabiliiy of Limitation Act to suits by minors against administrators for account 
is a substantial question of law. 45 Ind. Cas. 182. Where the point is not of general 
importance, a certificate for leavg to appeal to Privy Council should not be granted. 
54 Ind. Cas. 463 ; 56 Ind. Cas. 526. Question of procedure disallowing a new plea 
in second appeal is not a substantial question of law and a certificate should not be 
granted in such a case. A. I. R. 1923 All. 463=76 Ind. Cas. 516. Leave should be 
granted where the interpretation of documents involves a substantial question of law 
A. 1. R. 1924 All. 559=46 A. 227=79 Cas. 213. Refusal to grant leave under 
cl. 12 of the Letters Patent to file an additional written statement is not a substantial 
question of law. A. I. R. 1922 Bom. 11 = 24 Bom. L. R. 196=77 Ind. Cas. 941. 
Where the trial Court in its discretion, refuses to extend the time for putting in 
Court -fees, it can hardly be said that the question is a substantial question of law 
arising between the parties to the case. It is more a question between the Court 
and the plaintiff. A. I. R. 1928 Lah. 560=110 Ind. Cas. 179. Whether certain 
documents executed by a Hindu widow were binding on the estate and the rever- 
sioner is not a substantial question of law. A. I. R. 1928 All. 19= 103 Ind. Cas. 654. 

The principle that although the point of law may be obviously untenable, if the 
decision in the case turns upon it, that point would be a substantial point of law, 
is not tenable. A. I. R. 1928 Mad. 233=39 M. L. T. 655=107 Ind. Cas. 643. 
Whether mistakes, which though not material, are sufficient to entitle the Court to 
reopen a settled account, is a question of law. A. I. R. 1927 Pat. 311 = 102 Ind. Cas. 
752. Where it is not clear from the record whether presumptions by several strangers 
were for exactly the same grounds as those in the suit, the case does not involve 
questions of wide public importance. A. I. R. 1923 Cal. 45^ = 27 C.W. N. 204 = 84 
Ind. Cas. 581. Whether a Hindu widow qua executrix can compromise is not a 
substantial question of law. A I. R. 1926 Cal. 711 =43 C. L. J. 206. Whether the 
legatee signing the Will as witness did not sign to attest the Will does not aqjount to 
a substantial question of law. A. I. R. 1925 Oudh 541 = 2 O. W. N. 394 = 88 Ind. 
Cas. 579. The revival after 1871 of a claim barred by limitation before 1871 is not 
a substantial question of law. A, I. R. 1924 Pat. 271 = 1 Pat. L. R. 314=85 Ind. 
CaB! 8. Where the grounds of appeal raise questions of law which are not substantial 
in the sense that they are debatable, of general interest or without previous decisions 
of their Lordships of the Privy Council to guide Indian Courts, leave cannot be 
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granted. A. I. R. 1925 Oudh $45-8$ Ind. Cas. 409. Substantial does not mean 
important. A substantial question of law is one on which there may be a difference 
of opinion. Where the question is one of the application of the law to the facts 
of the case, the case does not comply with the requirements of s. no. 33 P. L. R. 
299=132 Ind. Cas. 2— A. I. R. 1932 Lah. $6 ; see also A. I. R, 1932 Oudh 134=9 

O. W. N. 103=138 Ind. Cas. 630 ; 1932 A L. J. 730=138 Ind. Cas. 670 •, 32 P. L. R. 
599= A. I. R. 1931 Lab. 753. 

When leave oan be granted.— A person in contempt cannot be heard in 
prosecution of his own appeal until he purges his contempt, and bis appeal, as it is 
not proper to keep the other party before the Court for an indefinite period, can 
be dismissed. A petition, therefore, for leave to appeal to Privy Council against such 
dismissal cannot be maintained. A. I. R. 1929 Mad. 672 = 11928) M. W. N. 462 = 
117 Ind. Cas. 724. High Court cannot grant leave to appeal to Privy Council in forma 
pauperis especially when the petition for leave is on behalf of a whole community. 
115 Ind. Cas. 832 ; see also 44 Ind. Cas. 781 ; 47 Ind Cas. 646=42 M. 32. Leave 
cannot be granted if the appellant takes up a new position while appealing to Privy 
Council. 2 U. P. L. R. (A) 402 = 58 Ind. Cas. 179. Certificates shoull make plain 
upon their face that the discretion has in fact been exercised. A, I. R. 1921 P. C. 
128=2 P. L. T. 132 = 29 M. L T. 156=13 L. W. 365=62 Ind. Cas. 320. Leave 
cannot be granted where the applicant’s appeal to the High Court is dismissed for 
v;ant of prosecution. A. I. R. 1926 Rang. 111=3 Reng 656 = 94 Ind. Cas. 464. No 
leave to appeal to Privy Council can be granted against an order suspending a vakil 
from practice, which is disciplinary matter and not a judgment. A. I. R 1922 Mad. 
440=4a M. L. J. 382 = 31 M. L. T. 173=69 Ind. Cas. 290. If an affidavit that the 
decree involves a claim respecting property exceeding ten thousand rupees in value, 
is filed and there is no counter affidavit the High Court may assume that the peti- 
tioner's affidavit is correct. A. 1. R. 1926 Lah. 416=26 P. L. R. 123=94 Ind. Cas. 
554. A defendant having no interest in the prosecution of the suit and leaving it 
entirely to his co-defendant cannot separately prefer an appeal to His Majesty in 
Council. A. I. R, 1921 Pat. 129=2 P. L. T. 173*60 Ind. Cas. 500. Where special 
leave to appeal is granted on ex parte application the Board is not precluded from 
going into question of competency on appeal of facts being known. A. I. R. 1931 

P. C. 22=12 P. L. T. 1 = 35 C. W. N. 33=32 Bom. L. R. 1576=59 N.L.J. 414*57 I. 
A. 279=130 Ind. Cas. 612 (P, C.). Where a par^ transfers his interest in subject- 
matter of a suit, leave cannot be granted unless a substantial point of law has been 
involved. A. I. R. 1926 Rang. 111 = 3 Rang. 656 = 94 Ind. Cas. 464. Where there is 
nothing on record to sustain the contention that the value of the subject-matter of 
the suit in the Court of first instance or of the projected appeal to the Privy Council 
was worth Rs. 10,000 or upwards a certificate for leave to appeal cannot be granted as 
a matter of right. A. I. R. 1933 All. 4= 143 Ind. Cas. 312=54 A. 459. But where the 
decree involves property of Rs. 10,000 or upwards, leave can be properly given. 
A. I. R. 1933 Oudh 397 = 10 O. W. N. 880. 

.ill* [S. 597.| Notwithstanding anything contained in section 109, 

^ ^ . , no appeal shall lie to His Majesty in Coun- 

Bar of certain appeals. ^ 

{a) from the decree or order of one Judge of a High Court [ constituted 
by His Majesty by Letters Patent 1* or of one Judge of a Division Courtf or of 
two or more Judges of such High Court, or of a Division Court constituted 
by two or more Judges of such High Court, where such Judges are equally 
divided in opinion and do not amount in number to a majority of the whole 
of the Judges of the High Court at the time being ; or 

(6) from any decree from which under section 102 no second appeal lies. 

Amendments in Burma. — In Burma substitute the words "the High Court*’ for 
the words “a High Court" and for "such High Court”— G. B. Order of 1937 . 

Scope. — This section is applicable to a single Judge of a High Court established 
under the Charter Act, 1861. 127 P. W. R. 1917*131 P. L. R. 1917=42 lad. Cas. 
B93. No appeal lies to Privy Council from decree or order of High Court Judge. 
A. L R. 1924 Mad. 399*46 M. 958=46M. L. J. ii7*75 Ind. Cas. 604. No appeal 
Res to the Privy Council under this section against order passed by a single Judge 

< II, . — .. ** — 

• Tte words within square braefcea have bem substituted by G. L Order of 1937. 
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of the High Court either in appeal or on revisional application. 33 Bom. L. R. 1106 
s-A. I. R. (1931) Bom. 503 ; see also 56 C. 512 ; 46 M. 938. Oudh Chief Court is not 
High Court within the meaning of this section. A. I. R. 1932 Oudh 163. The 
prohibition in s iii is unconditional. Where therefore the decision sought to be 
appealed from is a decision of a single Judge of the High Court, leave to appeal from 
it to the Division Bench having been rejected, an appeal to His Majesty in Council 
is prohibited by s. iii. A. I. R. 1936 Pat. 106=17 Pat. L. T. 173*150 Ind. 
Cas. 150. 

1 1 lA. Where a certificate has been given under section 205 ( 1 ) of the 

Government of India Act, 1935, the three last 
Appeals to Federal Court. preceding sections shall apply in relation lo 
appeals to the Federal Court as they apply in relation to appeals to His 
Majesty in Council, and accordingly references to His Majesty shall be cons- 
trued as references to the Federal Court : 

Provided that— 

(a) so much of the said sections as delimits the cases in which an appeal 
will lie shall be construed as delimiting the cases in which an appeal will lie 
without the leave of the Federal Court otherwise than on the ground that a subs- 
tantial question of law as to the interpretation of the said Act, or any order in 
Council made thereunder, has been wrongly decided ; 

(^) in determining under clause (c) of section 109 whether the case is a 
fit one for appeal, and, under section 110, whether the appeal involves a 
substantial question of law, any question of law as to the interpretation of the 
said Act, or any order in Council made thereunder, shall be left out of 
account 

Application in Burma. — This section whirh has been inseited by G. I. Order 
is not applicable in British Burma. 

Section 205 ( 1 ). — An appeal shall lie to the Federal Court from any judgment, 
decree or final order of a High Court in British India, if the High Court certifies 
that the case involves a substantial question of law as to the interpretation of this 
Act or any order in Council made thereunder, and it shall be the duty of every 
High Court in British India to consider in every case whether or not any such 
question is involved and of its own motion to give or to withhold a certificate 
accordingly. 

„ . 112. [S. 616.) (1) Nothing contained in 

bavings. gjj^ll be deemed — 

(a) to bar the full and unqualified exercise of His Majesty's pleasure in 
receiving or rejecting appeals to His Majesty in Council, or otherwise howso- 
ever, or 

(^) to interfere with any rules made by the Judicial Committee of the 
Privy Council, and for the time being in force, for the presentation of appeals 
to His Majesty in Council, or their conduct before the said Judicial 
Committee. ^ 

(2) Nothing herein contained applies to any matter of criminal or admi- 
ralty or vice-admiralty jurisdiction, or to appeals from orders and decrees of 
Prize Courts. 

Privy Council Rules.— A. I. R. 1931 Bom. 278 = 132 Ind. Cas. 438= A. I. 
R. 1931 Bom. 278. 

PART VIIL 

REFERENCE, REVIEW AND REVISION. 

118. [S. 617.j Subject to such conditions and limitations as may be 
^ . XT. t o prescribed, any Court may state a case and refer 

Reference to High Court. jj^g opinion of the High Court, 

afld the High Court may make such order thereon as it thinks fit. 

* Inserted by G. 1. Order. 
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Scope. --The High Court can entertain a reference under this section where 
there is a suit or appeal before the Court na'<ing ihe reference, in which the decree is 
final. i6 C, P, L. R. 17 ; see also 7 A. 815=* A. W.N. 1885, 245. A Court is not com- 
petent to make a reference to the High Court under this section in a case in which 
the decree of the Court would not be final. 5 Ind. Cas. 584. A reference under this 
section must distinctly set out the legal point or points in the case, as to the decision 
of which the Judge entertain a reasonable doubt. 93 P. L. R. 1902. There is 
no analogy between a reference and an appeal. An appeal is made by an 
aggrieved party where as a reference is made not by a party but by a Court. 
The decision of the subject-matter of appeal is by the Court entertaining the 
appeal whereas the decision of the matter about which a reference is made is 
not necessarily by the Court deciding the reference. 1932 A. L. J. 816=140 Ind. 
Cas. 123=A. I. R. 1932 All. 65i = A L R. 1932 All. 1083. Reference made by a 
Deputy Commissioner as to the legality of actions of Subordinate Judge in issuing 
a temporary injunction is not a ‘‘reference made by a Court” within the meaning 
of the Code. A. I. R. IC28 Oudh 485 = 5 O. W. N. 891 = 113 Ind. Cas. 800. A 
reference can be allowed where it is doubtful, if Court had any re.asonable doubt, 
but where the parties do not object to the reference being made. 76 Ind. Cas. 519-= 
A. I. R. 1923 Rang. 193 = 76 Ind. Cas. 519 ; see also 61 P. R. 1913=123 P. L. R 
1913 ; 8 P R. 1914. The Collector while hearing an application under s. 23 of the 
Bonibay Mamlatdar Courts Act is not competent to make a reference under this 
section because he cannot be called a Court trying a suit or appeal or executing a 
decree. 14 Ind. Cas. 782. The High Court of Allahabad is not competent to 
entertain an application of reference from the State Court of Benares. 47 A. 322 = 86 
Ind. Cas. 23. 

„ . 1 14. [S. 622.] Subject ns aforesaid, any 

person considering himself aggrieved — 

(</) by a decree or order from which an appeal is allowed by this Code, 
but from wdiich no appeal has been preferred, 

(b) by a decree or order from which no appeal is allowed by this 
Code, or 

(c) by a decision on a reference from a Court of Small Causes, 

may apply for a review of judgment to the Court w‘hich passed the decree 
or made the order, and the Court may make such order thereon as it 
thinks fit. 

Scope.— This section has to be read with Order 47» rule i, Sch. I of the Code, 
in as much as the Code provides that the rules in Sch. 1 shall have effect as if 
enacted in the body of the Code until annulled or altered in accordance with the 
provisions of the Code. A. I. R. 1934 P. C. 213 = 151 Ind. Cas. 41 = 110. W.N. 
1084=40 L. W. 383=1934 A. L. J 918=1934 M. W. N. 1005 = 36 P. L. R. 305 = 39 C. 
W.N. 1=60 C. L. J. 267 = 36 Bom. L. R. 1179=15 Pat. L. T. 763=67 M. L. J. 
608 (P. C).. An application for review of judgment passed by a Bench hearing an 
appeal from the decision of a single Judge would not lie. A. I. R. 1931 All. 244= 
1931 A. L. J. 187 (F. B.)=I32 Ind. Cas. 24. A lower Court should not review its 
former order merely the ground that a ruling of the High Court has not been 
brought to its notice on the previous occasion. A. I. R. 1931 Cal. 91. The decree, 
in review, is a new decree superseding the original one and, therefore no appeal 
lies from the decree originally passed. A. I. K 1928 Cal. 418=107 Ind. Cas. 751. 
Section 1 14 and order 47 apply to an application for review of a decree in any appeal 
under Letters Patent. A. I. R. 1927 Bom. 232=29 Bom. L. R. 371 = 101 Ind. Cas. 
766. High Court cannot disregard the express provisions of the Code and entertain 
an application for review to His Majesty in Council but is dismissed for want of 
prosecution. A. I. R. 1927 Bom. 232 = 29 Bom. L. R. 371 = 101 Ind. Cas. 766. The 
powers of review can be exercised by a Court dealing with a continuous matter in 
proceedings for the grant of Letters of Administration. A. 1 . R. 1925 Rang. 314*3 
Rang. 261 = 91 Ind. Cas. 509 Generally an order rejecting an application for review 
is not open to revision. A. I. R. 1924 Lah. 400=71 Ind. Cas. 160. Where the 
Pfiv^ Council reversed the decree of the High Court, it is no ground for review of 
t)i# judgment passed prior to the decision of the Privy Council. This section does 
2i0t imthorise the review of a decree which was right when it was made on the 
gtoand of happening of some subsequent event. A. I. R. 1922 Mad. 227 *(1922} 
M* W. N. 304=15 L- W. 593*43 M. L. J. 33 * 3 * M. L. J. 473'*7o Ind. Cns. 74 i. 
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There is no provision in the Letters Patent appeal from review which must be 
expressly conferred. (1931) A. L. J. 187 = A. 1. R. 1931 A. 244=132 Ind. Cas. 
24 (F. B.) ; see also A. I. K. (193O Pat- 409=12 P. L. T. 652= 134 Ind. Cas. 630. 
It is a wrorg procedure for a lower Couit to review its foimer order merely on the 
ground that a ruling of the High Court had not been brought to its notice on the 
previous occasion. 132 Ind. Cas. 815 = 1931 A. L. J. 889=A. I. R. 1931 All. 91. 
The Revenue Court has no power to review a judgment. 138 Ind. Cas. 465 = A. I. R. 
1932 All. 293=1932 A. L. J. 437 (F. B.). 

A review proceeding commences ordinarily with an ex patte application. The 
Court then may either reject the application at once or may grant a rule calling 
on the other side to show cause why the review should not be granted. In the 
second stage the rule may either be admitted or discharged, and the hearing of this 
rule may involve to some extent an investigation into the merits. If the rule is 
discharged then the case ends. If on the other hand, the rule is made absolute, 
then the third stage is reached ; the case is reheard on the merits and may result 
in a repetition of the former decree or in some variation of it. Though in one 
aspect, the result is the same whether the rule is discharged or on the re-hearing the 
original decree be repeated in law, there is a material difference ; for in the latter 
case, the whole matter having been re-opened, there is a fresh decree ; in the former 
case, the parties are relegated to and still rest on the old decree. 55 M. 871 = 139 
Ind. Cas. 436=1932 M. W. N. 1124=36 L. W. 242 = A. I. R. 1932 Mad. 669=63 M. 
L. J. 357. An obvious and patent error of law might be a good ground for a review^ 
but where there is no such blunder no review lies. 146 Ind. Cas. 946= A. I. R. 1933 
Rang. 85. 

115. [S. 622.] The High Court may call for the record of any case 
. . which has been decided by any Court subordi- 

Revision. Court and in which no 

appeal lies thereto, and if such subordinate Court appears— 

(a) to have exercised a jurisdiction not vested in it by law, or 
(l>) to have failed to exercise a jurisdiction so vested, or 
(c) to have acted in the exercise of its jurisdiction illegally or with 
material irregularity, 

the High Court may make such order in the case as it thinks fit. 

Amendment in Burma.— For ‘‘such High Court” substitute “the High Court*'— 
P'lde G. B. Order of 1937. 

Scope. — “The 115th section of the Civil Procedure Code enables the High Court, 
in a case in which no appeal lies, to call for the record of any case if the Court by 
which the case was decided appears to have acted in the exercise of a jurisdiction 
not vested in it by law, or to have failed to have exercised a jurisdiction vested in ir, 
or to have exercised its jurisdiction illegally or material irreguhyity, and further 
enables to pass such order in the case as the Court may think fit. It will be 
observed that the section applies to jurisdiction alone, the irregular exercise, or non- 
exercise of it or the illegal assumption of it. The section is not directed against 
conclusions of law or fact in which the question of jurisdiction is not “involved”. 
Per Lord Atkimva Balkishna\. Vasudeva^ 40 Ind. Cas. 650=15 A. L. J. 645=2 
P. L. W. 101 = 33 M. L. J. 09=26 C. L. j. 143=19 Bom. L. R. 715 = 40 M. 793 (P. 
C ) ; see also A. I. R. 1930 Lab. 468= 127 Ind. Cas. 159 ; A. I. R. 1930 All. 158= 
(1929) A. L. J. 1157=124 Ind. Cas. 478 ; A. I. R. 1929 Nag. 317=120 Ind. Cas. 401-, 
ii5lnd. Cas. 176; A. I. R. 1929 Rang. 21=6 Rang. 667=114 Ind. Cas. 543. 
A. I. R. 1924 Sind 49=75 Ind. Cas. 1041 ; A. I. R. 1923 Lah. 506=75 Ind. Cas. 437 ; 
A I. R. 1923 All. 392 = 21 A. L. J. 313 = 45 A. 425 = 74 Ind. Cas. 778 ; 20 C. W. N. 
io8o«i P. L.J. 465 = 3 P. L. W. 55 = 37 Ind. Cas. 129. This section ought to 
receive a liberal interpretation. 40 B. 86= 17 Bom. L. R. 1097 = 33 Ind. Cas. 358; 
13 N. L. R. 203 = 42 Ind Cas. 746. The section must be read as a whole. A. I. R. 
1921 U. B. 27=4 U. B. R. 16=63 Ind. Cas. 838. So long as a Court has jurisdiction 
to determine a question even if a wrong decision is come to, the High Court will 
not interfere in revision especially where substantial justice has been done. 73 Ind. 
Cas. 873. Where no appeal lies the remedy is by way of revision. A. I. R. 1929 
Oudh 389=6 O. W. N. 661 = 4 Luck. 539=1*9 Ind. Cas. 357 (F. B.). In the 
exercise of the powers of superintendence, the High Court may order the District 
Judge to do which he was bound to do, e.^., direct him to hear a petition which he 
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has thrown out on the erroneous view that the petition had no locus staadi under 
the law to make it. 39C. W. N, 971. The High Court cannot under s. 115, Civil 
Procedure Code, interfere with the orders of the Courts below on the ground that 
the findings of facts are perverse or the view of law is erroneous. A. I. R. 1937 
Pat. 357- Even if it be held that upon a strict construction of s. 115, C. P. Code, 
the High Court is precluded from interfering in revision with an order refusing to 
amend a decree, it is still open to it to interfere under s.151. A. I. R. 1937 Oudh 
246. The High Court has power, under section 115, C. P. Code to interfere with 
an order by which the lower Court has given a peison the benefit of a contract 
to which it has found that person not to have l^en a party a decree for rent 
in favour of the landlord against a person who is found not to be his tenant but 
to have been inducted by the tenant under an agreement to pay the rent to the 
landlord. There must be some limit to the principle that the Court has jurisdiction 
to decide wrongly as well as rightly. 41 C. W. N. 601. No revision liesAvhcre the 
lower Court undoubtedly has jurisdiction to decide the question. A.l.R. 1936 Nag. 280. 
Revision cannot be allo\ied unless pirty has fully utilised its right of appeal. A. I. R. 
1930 All. 604 =(1930; A. L. J. 924=126 Inri. Cas. 832. An appeal and an applica- 
tion for revision are quite difietent. Right of appeal is a substantive right created by 
statute and the powers of the Court of appeal are conterminous wiih those exercised 
by the Court of original jurisdiction. Even when the appeal is dismissed, the appe- 
llate Court exercises its jurisdiction. Not so with revisional jurisdiction as of right. 
Where a High Court dismisses an application for revision it merely abstains from 
exercising the jurisdiction and allows the subordinate Courts' order to stand. A. I. 
R. 1931 Nag. 17*130 Ind. Cas. 145. Revisional Court is not a Court of appeal 
and every decision on a point of law or fact cannot be corrected by the High Court 
in its revisional jurisdiction. A. I. R. 1929 All. 593*(i929) A. L. J 769- 51A. 
910=119 Ind. Cis. 103. The exercise of revisional power is entirely 
discretionary. 54 C. L. J. 253=36 C. W. N. 16 ; 55 C» 1084= 113 Ind. Cas. 833. 
Wrong exercise of jurisdiction is no ground for interference. A. I. R. 1922 Mad. 3 = 
41 M. L. J. 378—64 Ind. Cas. 493. Dismissing stay of execution on sole ground of 
delay is irregularity and revision lies. A. I. R. 1925 Cal. 254=82 Ind. Cas 435. Where 
rule was wrongly interpreted in the exercise of jurisdiction, order is revisable. A. I. R. 
1925 Mad. 1201 = 48 M. 676=49 M. L. J 366=22 L. W. 606=92 Ind. Cas. 300. 
Where the Legislature slates that the decision of a particular Court shall be final 
such decision is open to revision. A. I. R. 1924 Mad. 561 — 47 M. 369=46 M. L. I. 
201 = ig L. W. 402=34 M. L. T. 50=78 Ind. Cas. 98. 

Where the Court deciding a suit has jurisdiction a wrong decision is no ground 
for revision. 120 P. W. R. 1918=46 Ind. Cas. 289. Decision of Court under Order 
21. rule 8g regarding locus standi of a judgment-debtor to apply for setting aside the 
sale cannot be revised. A. I. R. 1923 All. 392 = 21 A. L. J. 313=45 A. 425 = 74 Ind. 
Cas. 778. An order based upon acceptance or rejection of any piece of evidence is 
not revisable. A. I. R. 1924 Pat. 816 = 76 Ind. Cas. 60. A mistaken view as to what 
does or does not constitute misconduct in an arbitrator is not ground of revision. 

13 S. L. R. 98 = 52 Ind. Cas. 864. An order fixing a fair and equitable rent under 
s, 105, B. T. Act by a Court having jurisdiction under that section is not open to 
revision, on the ground that the rent fixed is not fair or equitable. 53 Ind. Cas. 411. 
Conditional order for adjournment cannot be interfered in revision. A. I. R. i924 
Pat. 529=1 Pat. L. R. 270=84 Ind. Cas, 1013. Order of returning appeal for proper 
presentation cannot be interfered in revision. A. I. R. 1925 Pat. 488=6 P. L. T. 
448=90 Ind. ds. 321 = (1925} Pat. 167. If a Court has jurisdiction to decide the 
matter before it the High Court will not interfere with its order however wrong it 
may be on facts or law. A. I. R. 1930 Nag. 136— 120 Ind. Cas. 332 ; see also A. I. R. 

^ 1929 Oudh 26=5 O. W. N. 873=4 Luck. 93*115 Ind. Cas. 105 j A. I. R. 1930 All. 
122 = 1930 A. L. J. 464=121 Ind. Cas. 545 ; 49 M. L. J. 381=90 Ind. Cas. 771. 

A Court can construe its own order and the High Court would not interfere if 
there is no irregularity. A. I R. 1925 Pat. 318=3 Pat. L. R. 100=6 P. L. T. 481 = 

96 Ind. Cas. 107. 

Decision based on error of law and on misunderstood and inadmissible evidence 
does not involve any question of jurisdiction and no revision lies against it. 

Pat. 347*48 Ind. Cas. 930 ; 31 Ind. Cas. 209 ; 51 Ind. Cas. 873=4 P. 
T;^ T. 340* A person who applies for revision, relying upon want of jnris- 
tkvon mtist substantiate the plea by affidavit or production of record. 1 U. P. L. R. 
(H. C.) ifi*52 lad. Cas. 32. Where the right of appeal is barred, if the Ofder of the 
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Court below involves a question of jurisdiction, the High Court will interfere 
in revision. 4 Pat. L. J. 57 = 49 Ind. Cas. 442. Order of a Court trying a suit without 
jurisdiction but without objection by any party is not open to revision. A. I. R. 
1924 Nag, 17 = 19 N. L. R. 179=75 Cas. 769. Fresh objection regarding 
jurisdiction cannot be raised. A. 1. R. 1927 Cal. 338=45 C. L. J. 218=101 Ind. Cas. 
688. Although objection as to jurisdiction is taken in lower Court at a late stage in 
the proceedings, it ought to be entertained in revision. There can be no estoppel 
as to the question of jurisdiction by conduct of parties. But delay can be taken 
into account in awarding costs. A. L R. 1930 All. 873 = 1930 A. L. J. 997=52 A. 
947=132 Ind. Cas. 35. 

Revisional Courts is not a Court of appeal and every decision on a point of law 
or fact cannot be corrected by the High Court in its revisional jurisdiction. A. I. R. 
1929 All. 593=(i929) A. L. J. 769=51 A. 910=119 Ind. Cas. 103. The refusal to 
issue a commission for the examination of a witness does not constitute a question 
in which jurisdiction was involved therefore no revision lies. A. I. R. 1926 Sind 
92 = 23 S. L. R. 403=116 Ind. Cas. 97. Remedy by revision is discretionary and 
revision may be granted though other remedy is open. 4 N. L. J. 55 = 63 Ind. Cas. 
46. The powers under s. 115 should be interpreted liberally, specially upon the 
applicant where he has no other remedy. A. I. R. 1921 Sind 80= 15 S. L. R. 135 = ^5 
Ind. Cas. 37 ; A. I. R. 1924 Sind 49=75 Ind. Cas. 1041. If appeal is allowed there is 
no revision but revision is allowed even in presence of other remedies. A. I. R. 1928 
All. 588 = 51 A 338=(i929) A. L. J. 62=114 Ind. Cas. 74i. 

Powers under s. 25 of the Provincial Small Cause Courts Act are wider than those 
under s. 115. L. R. 3 A. 17 ; see also A. I. R. 1924 Rang. 54 = 2 Bur. L. J. 154=85 
Ind. Cas. 362 ; A. I. R. 1928 Lah. 274=115 Ind. Cas. 757 ; A. I. R. 1930 All. 832 = 
(1930) A. L. J. 1090=128 Ind. Cas. 766. Scope of appeal and order is co-extensive. 
A. I. R. 1927 Mad. 859=103 Ind. Cas. 670. Unappealable order under s. 60 or 
rule 61 of Order 21 is revisable. A. I. R. 1927 Nag. 286=10 N. L. J. 155 = 103 Ind. 
Cas. 12. A Court cannot refuse to exercise its jurisdiction and act at the same 
moment in the exercise of it with material irregularity. A. I. R. 1926 Cal. 773= 53C. 
679=30 C. W. N. 570=96 Ind. Cas. 705. High Court can interfere and correct 
gross and palpable errors of subordinate Courts. A. I. R. 1926 Cal. 530=91 Ind. 
Cas. 839. Where the decision of the Court is the very basis and foundation of the 
jurisdiction in its limited sense as distinguished from the powers it has got, held that 
the case comes within the scope of s. 115. A. I. R. 1924 Pat. 506=75 Ind. Cas. 856 
= 5 P. L T. 107 = 83 Ind. Cas. 599. An order purporting to be passed under Order 
XXlIl, rule I, but made in disregard of the procedure presented therein is irregular 
exercise of jurisdiction and deserves revision. A. I. R. 1925 Oudh. 291=270. C. 
231 = 11 O. L. J. 613 = 79 Ind. Cas. 1033. 

The Court is reluctant to exercise its extraordinary powers of revision unless it is 
satisfied that either grave injustice or great inconvenience would otherwise be the 
result. The section is cot directed against^ conclusion of law or fact in which juris- 
diction is not involved. It applies to jurisdiction alone the regular exercise or non- 
exercise of it or the illegal assumption of it. 134 Ind. Cas. 454= >93' A. L. J. 13 = 
A. I. R. 1931 All. 72 ; see also 8 O. W. N. 999=A. I. R. (193O Oudh 408 ; 27 S. L. 
R. 190 = A. 1. R 1933 Sind 329. It is an extraordinary jurisdiction and should be 
used only in appropriate occasions. Jurisdiction under this section is not to be 
lightly exercised. 30 S. L. R. 271 = A. I. R. 1936 Sind 172 ; A. I. R. 1934 Pat. 41 = 
146 Ind. Cas. 933 ; A. I. R. 1934 Pesh. 33=36 P. L. R. 69. A Court, setting aside a 
a sale under section 174 (3) of* the Bengal Tenancy Act in the absence of a deposit 
as contemplated by that provision, without being satisfied that such deposit is un- 
necessary and without recording reasons therefor, exercises its jurisdiction with 
material irregularity such as attracts section 1 1 5 of the Code of Civil Procedure. 
39 C. W. N. 913 = 62 C. L. J. 308. Where an order withdrawing the complaint is 
made by the District Judge, the application in revision against that order is governed 
bys. 115. A. I. R. 1934 Pat. 55=147 Ind. Cas. 535- Where substantial justice 
has been done the High Court may refuse to interfere. 33 P. L. R. ii6=A. I. R. 
1932 Lah. 305=138 Ind. Cas. 277 ; 1932 M. W. N. 72 = 138 Ind. Cas. I2I = A* I. R. 
1932 Mad. 223. The interference by the High Court is justified when the view of 
the lower Court if allowed to prevail would result in confusion and subvert the result 
of ^ast litigation or would allow the parties to embark on long and expensive liti- 
gation 137 lad. Cas. 603=34 Bom L. R. 2o6=A. I. R. 1932 Bom. 210 ; 54 A. 516 
= 1932 A. L.J 359= A. I. R. 1932 AIL 441- Where the execution application was 
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time-barred but the executing Court entertained it all the same but the same was 
thrown out in appeal : Held that assuming there was no right of appeal it was not a 
fit case for interference in revision. 35 C. W. N. 31 = A. I. R. 1931 Cal. 435=131 
Ind. Cas. 561 ; see also 46 C. L. J. 172. Where the dismissal of the mortgage suit 
after preliminary decree in abuse of the process of the Court, it can be rectified in 
revision. 8 Luck. 496 ; 10 O. W. N. 293. In the absence of question cf jurisdiction 
no ground for interference in revision under s. 1 1 5 of the C. P. Code exists. 8 O. 
W. N. 1235 ; see also 27 N. L. R. 251 A. I. R. 1931 Nag. 17= 130 Ind. Cas 145. 
The powers under s. 115 can be exercised to subserve the ends of justice 
and to prevent the denial of justice. A. I. R. 1933 All. 154=* 144 Ind. Cas. 
904; see also 35 Bom. L. R. 388= A. I. R. 1933 Bom. 245 -, A I R. 1933 Bang. 
64=144 Ind. Cas. 163= ii Rang. 134. A wrong order passed with jurisdiction can 
be revised. 146 Ind. Cas. 258= A. I. R. 1Q33 Lab. 327. An order passed under 
Order 9, rule 9, even though made without jurisdiction is not subject to interference 
by the High Court in revision. 143 Ind. Cas. 222 = A. I. R. 1933 Oudh 331. An 
erroneous decision as regards res judicata can not be interfered in revision. 32 
P. L. R. 130. The mere fact that the decision of the lower Court is erroneous is no 
ground for a revision. 8 O. W. N. 1235=12 L. R. 380 (Rev.) ; see also A. 1. R. 1931 
Rang. 1 1 1 = 132 Ind. Cas. 832. 

Power of High Court to revise. — The powers of the High Court under s. 1 15 
are strictly limited to those matters mentioned therein. 35 C. W. N. 775=134 Ind. 
Cas. 1063= A. I. R. 1931 Cal 604. Where no appeal is possible to High Court it 
has jurisdiction in a fit case to deal with the matter under s. 115 even without an 
application on that behalf. 23 C. L. J. 235 = 31 Ind. Cas. 812 ; A. I. R. 1922 Pat. 
525=1 Pat 232=3 P. L. T. 445 = 65 Ind. Cas. 122. In exercising its powers under 
s. 1 15 of the Code the High Court has power to make such order .is the justice of 
the case requires. 42A. 18=17 A. L. J. 868=52 Ind. Cas. 263. The civil revisional 
jurisdiction is in reality an aspect of the civil appcllite jurisdiction. 30 C. W. N. 
1071 = 17 C.L. 1.339=430.1143 = 35 Ind. Cas 515. Powers of revision should be 
exercised in cases where there would be multiplicity of proceedings unneces- 
sarily but for High Court’s interference. 60 M. L J. 7i3=i32 = Ind. Cas. 31 1. 
Where an appeal does not lie the High Court can set aside the order of the appellate 
Court in revision. 55 Ind. Cas. 653. High Court has no power in its revisional 
jurisdiction to treat an applicatioa under Order IX as an application for review under 
Order XLVII. A. I. R. 1926 Cal. 735 = 43 C. L J. 285 = 94 Ind. Cas. 172. The Chief 
Court may interfere by revision in appealable cases to avoi d irreparable damage or 
for some other pressing cause. 50 Ind. Cas. 797. Mere technical defect will not 
justify interference in revision unless some injustice is caused. A I. R. 1926 Oudh 
28=12 O. L. 1. 626=2 O. W. N. 543=89 Ind. Cas. 225, High Court will interfere 
in proper cases in matters of amendments and Court-fees. A. I. R. 1927 Mad. 212 = 
38 M. L. T. 33=98 Ind. Cas. 458. Where the lower Court has decided the case on a 
totally incorrect and inequitable view and injustice has resulted and a further 
remand appears to be undesirable it is open to the High Court in revision to go 
through the record and decide the case on the merits. 32 P. L. R. 7 10= A. 1. R. 
1931 Lah. 748- Though the High Court does not interfere in revision except at the 
request of one of the parties to a suit the powers conferred upon it by s. 115, Civil 
Procedure Code, are very wide and in fit cases it is open to High Court to interfere 
even suo tnotu in order to remedy injustice. A. 1. R. 1936 Sind 1 = 160 Ind. Cas. 361 ; 
see also 15 Pat. 738= A. I. R. 1936 Pat. 591. But the powers of the High Court are 
limited by s. 115 and all it can do is to determine whether the lower Court examined 
its jurisdiction with material irregularity. A. I. R. 193^ Nag. 140. 

No revision lies on any matter decided under Agra Tenancy Act. A. 1 R. 1925 
All. 800=87 Ind. Cas. 351 ; butsee A. 1. R. 1926 All. 113=48 A. 104 = 23 A. L. j. 965 
=92 Ind. Cas. 288. Power of decision should not be exercised except in aid of justice. 
A. 1. R. 1925 Pat. 123=80 Ind. Cas. 575. Refusal to hear a party on the merits with- 
out just grounds is a ground for interference in revision. A. I. R. 1922 Bom. 207=24 
Bom. L. R. 744=47 B. 11 = 69 Ind. Cas. 169. The High Court cannot in its revisional 
jurisdiction interfere under s. 115 with an order under s. 36, Legal Practitioners Act. 
21 Cr. L. j. 449=13 S. L. R. 212=56 Ind. Cas. 433 •, see also A. I. R. 1923 Mad. 
283 »i 6L. W. 795 = 23 Cr. L. J. 705=44 M. L. J. 437=69 Ind. Cas. 433* Where 
UliJpwer Court acts in a way amounting to a denial of justice, High Court can 
inWfere in revision. A. I. R. 1930 Rang. 142 126 Ind. Cas. 655. Revision is hot 
C09sp^icnt from order refusing to make reference. A. I. R. 1923 Bom. 290=47 B. 

Bom. L. R, 392. Orders disellowing or allowing claims to rateable 
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distribution are not revisable except in very exceptional circumstances. 6o Ind. 
Cas. 371 (Lah). The High Court can interfere in revision where the lower Court 
refuses party leave to adduce evidence in guardianship proceedings. A. I. R. 1931 
Cal. 99 130 Ind. Cas. 449. The High Court will interfere in revision to prevent 
multiplicity of proceedings. A. I. R. 1931 Mad. 511 = 34 L. W. 531 = 131 Ind. Ca?, 
14. Where the lower Court has found a different case for the petitioner from that 
set up by them in their petitions, and allowed their claim , it is an irregularity which 
justifies interference in revision. 132 Ind. Cas. 301 = A. I. R. 1931 Mad. 534. The 
question whether a Government pleader or a public prosecutor in the mofussil is a 
salaried officer under Government within the meaning of s. 13 of the Madras Local 
Board Act of 19:0 is a mixed question of fact and law with which the High Court 
cannot interfere in revision. 54 Mad. 627=130 Ind. Cas. 177 = 33 L. W. i68=A. I. 
R. 1931 Mad. 83 = 63 M. L. J. igr. 

Wrong allocation of burden of proof as to certain issues is not revisable. 35 P. 
L. R. 334. When an order for restitution is based upon inherent powers of Court 
rather than on terms of s. 144, the section is inapplicable and no appeal lies from 
such an order. But when the order is one refusing restitution, a revision* will lie 
against the order. A. L. R. 1934 Mad. 33o = A. I. R. 1934 M. 320=39 L. W. 574- 
Omission to give finding on necessary issues is failure to exercise jurisdiction. A. 1. 
R. 1934 Pesb. 33. Decisions that plaintiff was in constructive possession and 
defendant’s refusal to restore possession amounted to trespass are not questions of 
jurisdiction. A. I. K. 1934 All. 541. The High Court is not bound to exercise 
jurisdiction under s. 1 1 5 except in cases where not doing so will cause grave 
injustice. 140 Ind. Cas. 226= 1932 M. W. N. 1262 = 36 L. W. 586. A wrong decision 
on a question of res judicata is not a subject for the interference of the High Court. 
135 Ind- Cas. 8 5 = 33 Bom. L. R. 1596= A. I. R. 1932 Bom. 81. 

An application to restore a suit dismissed for default under Order 9, rule 
3 would lie. A. L. R. 1934 Pesb. 13= A. I. R. 1934 Pesh. 13. It is so mainfestly 
improper that one party to a suit should be given a commission and the 
advantage of a report by the Commissioner without knowledge of the opposite 
party that this alone would be sufficient to justify the interference of a revision 
Couri. 1934 M. W. N. 155. If the trial Court applies its mind to the matter 
before it with due reference to the provisions of order 23 and gives its decision 
because it considers that the circumstances of the case do fulfil the requirements of 
the rule, then it becomes a matter of exercise of the discretion vested in the Court 
and the High Court will interfere in revision. A. I. R. 1934 All. 137. Where the 
Court in which a suit was instituted returned the plaint for presentation to the proper 
Court, held that no revision lay to the High Court against the order of the appellate 
Court. A. L. R. 1934 Lah. ]6r. Where there is no question of jurisdiction involved 
in the case, no revision lies against an order of remand not covered by Order 41, 
rule 22. A. L. R. 1934 P. 46. Where an order is made without jurisdiction by the 
first appellate Court, though no second appeal will lie this order will be liable to be 
set aside by the High Court in revision. A. L. R. 1934 Lah. 55 = A. I. R. 1934 Lah. 
79. Though s. 1 15 is inapplicable High Court can interfere if great deal of money 
can be saved to parties. A. 1. R. 19^4 Cal. 503. Question of construction of letters 
cannot be examined in revision. A. 1. R. 1934 All. 503. Interlocutory order can be 
revised by High Court. 50 Ind. Cas. 470. But the High Court cannot in exercising 
the special powers given by s. 115 enter into the question whether upon the facts a 
particular order is right or wrong and it is doubtful if it can extend to time fixed by 
the lower Court for the doing of a particular act. 30 C. L. }. 64=52 Ind. Cas. 4. 
The powers of High Court under s. 25 of the Small Cause Courts Act are wider 
than under s. 115. A. I. R. 1921 All. 325 = 19 A. L. J. 555 = 63 Ind. Cas. 435. Where 
the Small Cause Court Judge returned a plaint which had been first presented to, and 
returned by the Muns:ff to be presented before the former. High Court can make 
such an order as would enable the plaintiff to have his action tried. A. 1. R. 1922 
Pat. 368=2 P. L. T. 739=64 Ind. Cas. 891. Ko revision lies to the High Court from 
an order of remand passed by District Judge as a Court of appeal from the order of 
Assistant Collector under the Agra Tenancy Act. A. I. R. 1921 All. 236=19 A. L. J. 
596=63 Ind. Cas. 891; see also 72 Ind. Cas. 1023 = A. I. R. 1924 Oudh 16=10 
O. L. J. iqL An improper order of the District Court refusing payment of money 
to the guardian of the person of a minor can be set aside in revision. 41 Ind. Cas. 
24a* So long as a subordinate Court has arrived at a finding based on evidence 
before it, the High Court will not interfere In revision under s. 115. 34 Ind. Cas. 521. 
It is the privilege and prerogative of the High Court when once a record Is brought 
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before it which is so erroneous as manifestly to amount to an injustice, to exercise 
its powers of superintendence to revise such order or set it aside and direct such fur- 
ther proceedings to be taken as justice may require. A. I. R. 1920 Pat. 56=1 P. L. 
T. 467 = 56 Ind. Cas. 155. Putting the plaintiff to election regarding two causes of 
action joined in his plaint can be revised. A. 1. R. 1922 Mad. 436=16 L. W. 175™ 
(1922) M. W. N. 453=43 M. L. J. 218=69 Ind. Cas. 

Wrong procedure is no ground for revision where substantial justice has been 
done. A. I. R. 1926 Cal. 245=86 Ind. Cas. 756 ; A. I. R. 1925 Cal. 1223 = 85 Ind. Cas. 
750; A. I. R. 1925 Pat. 36=3 Pat. 778=6 P. L. T. 309 ; A. I. R. 1925 Pat. 674*- 
7 P. L. T. 82 = 89 Ind. Cas. 814 •, A.. I. R. 1924 Mad. 586=19 L. W. 532 ; A. 1. R. 
IQ26 Mad. 1059=24 L. W. 443 = 97 Ind. Cas. 795 ; A. I. R. 1928 Mad. 234= 107 Ind. 
Cas. 815 ; 120 Ind. Cas. 174 (Lah). 

Where as case is transferred, the High Court in revision has authority to re-transfer 
it to the original Court even before the plaint is filed in the Court to which it was 
transferred. A. I. R. 1923 All. 249=21 A. L. J. 86 = 75 Ind. Cas. 495. Where a 
subordinate Court inspite of an express jurisdiction to pass an appealable order 
invents a novel form of procedure and makes a non-appealable order the High 
Court can revise the order. A. I. R. 1924 Oudh. 11 = 10 O. L. J. 209=74 Ind. Cas. 
335. The enquiry by the High Court as to the jurisdiction is not confined to the 
lower appellate Court alone, it can also enquire whether the Court of first instance 
has failed to exercise its jurisdiction or nor. A. I. R. 1925 Oudh 163 = 80 Ind. Cas. 
694. The High Court has jurisdiction to revise an order of the lower Court 
restoring a suit dismissed for default. A. I. R. 1929 All. 599= Si A. 908= 1 17 Ind. 
Cas. III. High Court cannot in revision correct an error of judgment. A I. R. 
1929 All. 58 i=(i929) a. L.j. 911 = 51 A. 957= 121 Ind. Cas. 267; A. I. R. 1929 
All. 683=1929 A. L. J. 961 = 119 Ind. Cas. 859. 

The acts of a District Judge under Act XIV of 1920 are open to correction by 
the High Court under its revisional jurisdiction exerciseable under s. 115. A. I. R. 
1929 All. 581=1929 A. L. J. 911 = 51 A. 987=121 Ind. Cas. 267. Whether a party's 
pleader was authorized to state that his client would abide by the decision of the 
High Court in another suit, is one of fact on which no revision lies. A. I. R. 1929 
Mad. 416= 120 Ind. Cas. 742. Order on election application if absolutely unjust is 
open to revision. A. 1. R. 1927 Mad. 935=103 Ind. Cas. 821 ; see also A. I. R. 1929 
Nag. 282=12 N. L. J. 82 = 119 Ind. Cas. 682 ; but see A. I. R. 1930 Mad. 225 = 126 
Ind. Cas. 97. 

Where the execution application is time-barred but the executing Court enter- 
tains it but the same is thrown out in appeal, assuming there is right of appeal, it is a 
fit case for interference in revision. A. 1. R. 1931 Cal. 425=131 Ind. Cas. 561. An 
order directing an enquiry for mesne profits in a partition suit without specific notice 
to the opposite party is open to revision. 43 Ind. Cas. 458. Where facts and law 
applicable have been considered, decision though erroneous is not open to revision. 
38 Ind. Cas. 129. Refusal to issue a sale certificate to an auction purchaser when he 
is otherwise entitled to it is an illegality and order can be revised, i P. L. T. 446=3 
P. L. W. 78=38 Ind. Cas. 576. Where the High Court is satisfied that the subor- 
dinate Court has failed to exercise its inherent power to restore a suit for default, in 
a proper case it may interfere in revision. 122 Ind. Cas. 585. Revision lies against 
an improper order of remand. A. I. R. 1923 Mad. 113=30 M. L. T. 314^16 L- 
W. 593^70 Ind. Cas. 665. In cases where no suit lies it is the practice of the High 
Court to interfere in revision. A. I. R. 1922 Cal. 19=26 C. W. N. 169=70 Ind. Cas. 
539- A revision lies where the finding is vitiated by an obvious error. A. I. K. 1922 
Nag. 111 = 5 N. L. J. 1. Misconstruction of a material document and omission to 
consider other evidence on record are sufficient grounds for interference in revision. 

L. R. 4 A. 248 Rev. A revision lies where the lower Court held a suit bad for mis- 
joinder of cause of action and directed the plaintiff to elect which cause of action he 
would proceed with, in the suit. A. I. R. 1922 Mad. 436=43 M. L. J. 318= (1922) 

M. W. N. 453=116 L. W. 175=69 Ind. Cas. 966. A decision omitting to take into 
consideration a material point which arises in the case is revisable. 10 L. B. R. 332= 
64 Ind. Cas. 361. An order refusing to set aside an execution sale after refusing to 
go into evidence adduced by the applicant on the ground that it was unnecessary 
can be revised. (1919) Pat. 60=49 Ind. Cas. 389. Suppression of an issue of 
Itoitation and refusal on the part of the Court to follow a statute of Legisl&ture 
jp^fy revision under s. 115. ayP.W.R. 1920=116 P. L. R. 1920=55 Ind. Cas. 

Where aubstantial justice has been done no revision will lie even though the 
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decision be erroneous. 49 Ind. Cas. 311 ; see also 67lnd. Cas. 742. Where a Court 
finds the loss of a dc^ument not proved and refuses to admit secondary evidence it 
cannot be said that it has refused to exercise jurisdiction or has exercised jurisdic- 
tion with material irregularity, nor is there any gross or palpable error to justify 
interference in revision. A. 1. R. 1929 Nag. 288=121 Ind. Cas. 33. Revision lies 
where the lower Court’s finding is obviously incorrect. A. 1. R. 1922 Nag. 104=19 
N. L. J. 13! = 5 N. L J. 1=67 Ind. Cas. 806. 

Where a Lower Court decides a case on a question not arising in the case, a 
revision lies on that ground alone. A. 1. R. 1930 Lab. 80=129 Ind. Cas. 689. 
Interference in revision is discretionary and when likely to work against the interest 
of justice such a course should not be taken. A 1. R. 1930 Lah. 417=^127 Ind. Cas. 
215. An erroneous decision on an issue is no ground for revision when the suit is 
pending. A. 1. R. 1929 Rang, 270= 126 Ind. Cas. 538. Error of law or error of fact 
is no ground for interfering in revision. A. 1. R.* 1929 Cal. 831 = 125 Ind. Cas. 274 
Failure to mention importance of fresh evidence in review is no ground for revision. 
A. I. R. 1927 Mad. 611 = 50 M. 891 = 52 M. L. j. 682 = 39 M. L. T. 11 = 26 L. W. 
277 =(1927) M. W. N. 806=103 Ind. Cas. 377. Dismissal of petition for revision 
does not bar fresh application. A. 1. R 1928 Lah. 550=110 Ind. Cas. 833. Where 
finding of fact is not based on due consideration of law it is open to revision. A. I. R. 
1928 Mad. 484=109 Ind. Cas. 696. An order for transfer made without notice to the 
other party can be set aside in revision. A. I. R. 1925 Lah. 189=79 Ind. Cas. 614. 
Failure to examine to ascertain real points in dispute justifies interference in revision. 
A. I. R. 1924 Nag. 191. Where the lower Court disregards the admissions in the 
pleadings and decides the case against the pleadings, High Court can interfere in 
revision. A. I. R. 1924 Nag. loi =7 N. L. J. 13=21 N. L. R. 6 = 76 Ind. Cas. 46. 
Where High Court would not interfere even in second appeal it will not do so in 
revision. A. I. R. 1929 Mad. 259=116 Ind. Cas. 133. 

An application in revision is matter of discretion for the High Court and it will 
not interfere with an order though made without jurisdiction when interference with 
such order amounts to doing grave injustice. A. I. R 1930 Pat. 279= '2 P, L. T. 
249=126 Ind. Crs. 910. The High Court can interfere in revision if an application 
under Order XXI, rule 89, has been wrongly admitted. A. I. R. 1923 Mad. 659=17 

L. W. 680=76 Ind. Cas. 853. No revision lies where suit of Small Cause nature 
is tried on regular side and decree confirmed in appeal. A. I. R. 1922 Mad. 352=47 

M. L. J. 118=14 L. W. 349=66 Ind. Cas. 207. No revision lies where there is no 

prejudice and the order complained against does not affect applicant’s interests. 
66 Ind. Cas. 127 (Cal). A revision can lie where a decree-holder is deprived 
of his just remedy by an erroneous view of the Court. A.I.R. 1930 Lah. 512=31 P.L. 
R. 105. Where the lower Court finds that the defendants evade service and refuse 
postal notices, and at the same time gives a finding that there is no due service 
the High Court can direct the lower Court to reconsider and come to a consistent 
conclusion. (1930) M. W. N. 1227. lower Court’s method of arriving at the 

conclusion is irregular and the point at issue is misconceived there is sufficient 
ground for High Court’s interference in revision. A. I R. 1929 Rang. 244 = 7 Rang. 
300=119 Ind. Cas. 740 ; see also A.I.R. 1929 Rang. 347=120 Ind. Cas. 404; 
A. I. R. 1925 Mad. 884=48 M. L. J. 685 ; A. I. R. 1923 Pat. 518-^4 P. L. T. 401 = 
I Pat. L. R. 89=72 Ind. Cas. 148. 

A finding based upon no evidence can be interfered in revision. A. I. R. 1925 
Lah. 278=6 Lah. L. J. 593 = 86 Ind. Cas. 383. If a suit not maintainable at all, 
it might in some cases be advisable for the High Court to interfere and thus to 
prevent further waste of time and money. A.I.R. 1925 Mad. 820=48 M. L. J. 
534—87 Ind. Cas. 194 ; see also 48 M. L. J. 451 — A. 1. R. 1925 Mad. 707=87 Ind. 
Cas. 113. Reyisional powers are discretionary. A. I. R. 1925 All. 264 = 85 Ind. 
Cas. 660. Revision lies against order reducing interest without discretion. A. I. R. 
1927 Lab. 798=100 Ind. Cas. 75. No revision lies where there is no prejudice and 
the order complained against does not affect applicant’s interests. 66 Ind. Cas. 127. 
A revision does not lie only on technical grounds. 63 Ind. Cas. 140. No revision 
lies when suit partly not triable by Small Cause Court but tried on merits without 
objection. A. I. R. 1925 All. 51 = 81 Ind. Cas. 870. Failure to treat a suit as an 
application for execution can be rectified in revision. A. I. R. 1921 Nag. 130. 
Where property attached before judgment is in Court, and decree is passed in the 
suit but the decree-holder does not apply for execution of his decree, and the holder 
of another decree applies for atuebment of the property, the Court is entitled to 
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order the attaclfk&ent and failure to give notice to the other decree-holder does 
not merit revision under s; 115. A. I. R. 1921 Bom. 219=45 B. 360. Where the 
words are clearly susceptible of more than* one interpretation the High Court wi 1 
not interfere in revision on a mere question of interpretation of words in a document. 
A. I. R. 1923 All. 269=80 Ind. Cas. 313. 

An order of remand can not be revised. A. I. R. 1913 All. 464 = 76 Ind. Cas. 525. 
In revision from decision of Small Cause Court, High Court can question decision 
on facts, if such decision is not justified by evidence. A. I. R. 1923 Nag. 292=9 N. 
L. R. 72. Revision does not necessarily lie on score of exercise of jurisdiction. A. I. 
R. 1927 Nag. 161 = 100 Ind. Ca«. 37. Order of insufficiency of security furnished 
is not revisable. A. 1 . R. 1926 Oudh 160=90 Ind. Cas. 1051. Decision of the 
Rangoon Small Cause Court under the Rangoon Municipal Act, 1922, are revisable. 
A. I. R. 1925 Rang. 367 = 4 Bur. L. J. 161=92 Ind. Cas. 780. Dismissal of suit for 
pleaders default is not open to revision. A. I. R. 1927 Lah. 791 = 28 P. L. R. 
204=9 Lah. 80= loi Ind. Cas. 444 - Application against appellate order sought to 
be revised can be regarded as application against order of trial Court. A. I. R. 
1927 Mad. 687 = 38 M. L. T. 358 = 26 L. W. 899=102 Ind. Cas. 700. Order 
granting extension of time if benefit of order has been already availed of, need 
not be set aside for legal point in upsetting order would be of use for further 
proceedings only. A. I R. 1927 Mad. 598 = 52 M. L. J. 595=101 Ind. Cas. 646. 
Whether the Court will interfere or not in revision is entirely for the Court, which 
hears the application, to decide on the particular circumstances of the case before 
it. A. I. R. 1925 Bom. 341 = 49 B. 535 = 27 Bom. L. R. 423=87 Ind. Cas. 910. Order, 
rejecting review is not revisable. A. I. R. 1925 Oudh 594=12 O. L. J. 443=*2 O 
W. N. 419=88 Ind. Cas. 582. Order granting application made to set aside 
abatement is order that suit has not abated and is not meant to give or take away 
the right to continue suit and is therefore subject to revision. A. I. R. 1928 Mad. 
914=51 M. 701=28 L W. i64=(i 928) M. W. N. 434 = 55 M. L J. 253 (F. B.) = ii2 
Ind. Cas. 116. 

Revision will lie in a case of mistake by the lower Court upon the fact or law on 
its merits, occasioned by not directing proper attention to Order XXI, r. 60, to find 
out whether the attached property was in the judgment-debtor’s possession and 
whether objector was entitled to resist the claim of the decree-holder. A. I. R. 1929 
Cal. 225 = 49 C. L. J 51 = 115 Ind. Cas. 362. Order refusing to correct arithmetical 
error is subject to revision. A. 1 . R. 1930 Mad. 421 = 114 Ind. Cas. 635. Granting 
instalment is matter of discretion. Omission to give reasons is irregularity but no 
revision lies on that ground. A. I. R. 1925 All. 218 = 83 Ind. Cas. 133. The Court 
can extend the time for payment fixed by compromise decree if in its discretion it 
thinks that time is not of the essence of the contract and such an order is not subject 
to rivision. A. I. R. 1924 Pat. 387=7 Pat. 906=82 Ind. Cas. 505. 

Case. — The word ’case*' in s. 1 1 5 has a wider connotation and includes more 
than a suit. A. I. R, 1936 Sind 205. In the case of a suit, it is the suit itself and not 
any branch of it which can be regarded as a “case’’ within the meaning of s. 115. 
1935 O. W. N. 1158 (F. B.)=158 Jnd. Cas. 949. 

Record of any case which has been decided, etc.— "No definition is to be 
found in the Code of the word *case.’ It cannot, in their Lordships’ view, be confined 
to a litigation in which there is a plaintiff who seeks to obtain particular relief in 
damages or otherwise against a defendant who is before the Couit. It must, they 
think, include an ex parte application, such as that made in this case praying that 
persons in the position of trustees or officials should perform their trust or dis- 
^arge their official duties.” Per Lord Atkin's \n Balakrishnav, Vasudeva^ 40 Ind, 
Cas. 650=15 A. L. J. 645 = 2 P. L. W, 101 = 33 M. L. J. 69=26 C. L J. i43~i9Bom. 
L. R. 715=40 M. 793 (P. C.}=22 C. W. N. 50. It includes proceedings under s. 10 of 
Act XX of 1863. Ibid, The word “case’* in this section covers an interlocutory order. 
A. 1 . R. 1931 Nag. 17 = 130 lod. Cas. 145 14 C. 768 ; 72 P. W. R. 1910=6 Ind. Cas. 
939 l The word ^’case” is wider than * -suit’’ or “appeal.” 40 B. 86=17 Bom. L. R. 
105^=33 Ind. Cas. 358. The use of the word “case” instead of “suii” in s. 115 
indicates that the section contemplates legal proceedings which are not suits in 
the strict sense but which are governed by the provisions of the C. P. Code. 
A. L R. 1930 Cal. 744 = 34 C. W. N. 730=129 Ind. Cas. 367. "Case ^is more com- 
IKdienshre than “suit.** Whereas all cases are not suits, every suit is at leasts 
Case in seaton 115 is a case whiefa has been decided. A. I. R. 1930 All. 750 
A. 927=^126 lad Cas. 1 ;seeaUo 9 0 » W« N. 339 S A. 1 * A 
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1931 Lab. 644=132 I. C. 850. ‘‘Case** can mean a proceeding. If any proceeding 
in a suit has terminated, it is a case decided. A. I. R. 1929 All 743 = 1929 A. L. J. 
918=51 A. 1010=122 lad. Cas. 685. 

‘*Case decided by a Court" means a matter disposed of effectually by the Court 
and not merely for the time being. A purely ad interim order that does not 
effectually dispose of the matter before the Court would not be “case decided". A. 
I, R. 1929 All 5Si = 5i A. 957 “(i 929) A. L. J. 911 = 121 Ind. Cas. 267. Where 
the Court below decides that it should proceed with a suit, it does not decide a 
case within the meaning of s. 115 and no revision lies. The question whether that 
a trial of a particular suit or issue should go on or should be stayed, is no question 
on the merits of the case but relates to a matter of procedure. A. I. R. 1929 All 
957 = (1930) A. L. J. 235=121 Ind. Cas. 97. Refusal to issue a commission is not a 
case decided within the meaning of this section. A. I R. 1929 Sind 92 = 23 S. L. R. 
403= 1 16 Ind. Cas. 97. The word “decided** in s. 622 of the old Code, is similar in 
its purport to the word "decided** in section 115. A. I R. 1922 Cal 58 = 70 Ind. Cas. 
484. The High Court will not generally interfere with interlocutory order unless 
an irreparable injury will be done and a miscarriage of justice will inevitably 
ensue. 38 C. W. N. 1946 = 60 C. L. J. 91 ; i935 O. W. N. 1158 (F. B.)=i58 Ind. Cas. 
949. An order setting aside an decree is a case and is not an interlocutory 

order during the pendency of the suit. A. 1. R. 1921 All 294 — (i930 A. L. J. 377 I see 
also A. I. R 1926 Lah. 379=7 Lah. 161 = 8 Lah. L. J. 267 = 27 P. L. R. 321 = 95 Ind. 
Cas. 124 ; A. I. R. 1926 Lah. 344=8 Lah. L. J. 870=27 P. L. R. 710=94 Ind. Cas. 
1 17. Where in a suit against a firm an order refusing permission to a partner to 
hie a written statement to lesist the claim was passed : Held that as the order 
passed was not appealable and the partner would have no^ right of appeal from 
decree passed against the firm in his absence, the case is "case decided*' within 
ihissenion. A. I. R. 1930 All 701 = (1930) A. L. J. 1212 = 52 A. 951 = 132 Ind. Cas. 
28. Whete the original Court having no jurisdiction sends the suit to District Judge 
hjr transfer, and the District Judge passes an illegal order for transfer there is a 
case decided and revision lies. A. I. R. 1930 Lah. 195 = 31 P- L- R* 302 = 125 Ind. 
Cas. 334. But the order of Court overruling the contention that according to the law 
governing the parties on oral will is not valid and directing further evidence to 
be produced with respect to the oral will is uot tantamount to the decision of a 'case* 
and cannot be revised. A. T. R. 1930 Lah. 418= 127 Ind Cas. 215. No revision is com- 
petent from an order refusing to take up and decide an issue of law before evidence 
IS commenced. A. I. R. 1934 All. 986=1934 A. L. J. 1024. But an order of Court 
refusing to allow an amendment of the plaint amounts to a "case decided*' under this 
section. 1935 A. L. J. 989 ; 1935 A L. J. 309 ; 1935 M. L. J. 100 ; A. I. R. 1936 All. 
6SC) (F. B.)=i936 a. L. J. 923. High Court interferes with great reluctance 
otders allowing application under Order 9i rule 9, C. P. Code. A. I. R. 1934 Oudh 
197=11 O. W. N, 1373. Where a Court grants an application fora certain amend- 
ment it can not be said that the case has been decided within the meaning of s. 115. 
A. I. R. 1934 All. 785=1934 A, L. J. 757* An order rejecting an application for 
leave to sue in forma pauperis a complete decision, ii O. W. N. 1356=152 Ind. 
Cas. 417. A mere decision as to the amount of Court-fees payable does not amount to 
a case decided. A. I R. 1934 All 620 (F. B0= 1934 P. L. J. 381 = 149 Ind. Cas. 
1183. An interlocutory order rejecting the application for examination of witnesses 
on commission cannot be said to amount to a ‘decision* of the case. A. L R. 1934 
All 37. The Court in framing issues or refusing to frame issues is in the language 
of s. 115 deciding a case, if the onus of proof is involved in the form of issues. A. I. 
R. 1936 Mad. 526. An order relating to an application for restoration of proceedings 
dismissed in default constitute a "case** within the meaning of s. 115. A. 1. R, 1936 
Lah. 618. An order remitting issues for decision under Order 41, r. 25, C. P. Code, 
is not a "case decided**. A. I. R. 1935 Oudh 333-1935 O. W. N. 352. A case can- 
not be said to be decided when an order disallowed questions to be put to witness. 
A. I. R. 1935 All. 599-1935 P- L. J. 549*^156 Ind. Cas. 805 (F. B.). 

An order for transfer of a case is revisable. A. I. R. 1925 Lah. 189=78 Ind. Cas. 
614 . The proceeding to set aside an ex parte decree and the Court deciding it is a 
case within the section. (193O A. L. J. 377=A. I. R. 193* All 293=133 Ind. Cas. 
129 (F. B.). A finding on an issue whether a suit is barred by res judicata is not a 
case decided within the meaning of this section. 33 Bom. L. R. 1596. [18 B. 35 ; 
22 Bom. L. S. 801 v 26 B. 550 ; 47 A. 721 ; 5 Lah. 288 (F. B.); ii I. A, 237 ; 44 L A. 
261 ; 47 A. 916 ; 43 A. 564 (F, B.) Foil ; 40 B. 86 ; 5 R. 742 ; 48 B. 43 ; *5 A. 509 ; 
29 Bom. U R. 1551 Dist.], Refusal of a Court to try the plea of res judicata as a 
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preliminary issue cannot be revised. A. I. R. 1925 Oudh 129^80 Ind. Cas. 628. 
An order granting or refusing leave to sue in forma pauperis is capable of revision. 
A. I. R. 1924 Nag. 44^19 N. L. R. 165-7$ Ind. Cas. 993 ; A. I. R. 1931 Rang. 318 ; 
but see A. I. R. 1931 All. 659- 1931 A. L. J. 659. 

An order staying a suit under s. 10 of the C. P. Code is not a decision of a case. 
73 Ind. Cas. 247— A. I. R. 1923 Lah. 615. But proceedings relating to question of 
stay can be treated as a case. A. I. R. 1931 Lah. 503— 132 Ind. Cas. 222. 

Finding on an interlcutory matter followed by an order is not a case decided. 33 
Bom. L, R. 1596-135 Ind. Cas. 815-A. 1. R. 1932 Bom. 81-A. L. R. 1932 B. 155. 
An order setting aside an arbitration award disposes of a proceeding daring the 
pendency of the suit, and the decision of the question whether the award is valid or 
not does not amount to the decision of a case within the meaning of this section. 53 
A. IC06— 136 Ind. Cas. 568— A. I. R. 1932 All. 452. 

An order under s. 104. cl. (i), is a case decided in which no appeal lies within 
this section and is revisable. 17 Bom. L. R. 1097—40 B. 86=33 Ind* Cas. 358. Order 
resuming proceedings is **case decided’ under this section. A. I. R 1928 Oudh 355 

— 5 O. W. N. 604 — 3 Luck. 650 (F. B.) = iii Ind. Cas. 161. Proceedings under Order 
IX, r. 13, C. P. Code, is a case and revision lies. A. I. R. 1925 All. 610=48 A. 175 — 
24 A. L. J. 56— 90 Ind. Cas. 180. Interlocutory orders of deciding case on prelimi- 
nary issue or admission of evidence are not revisable. A. I. R. 1926 Oudh 185 = 
89 Ind. Cas. 772. No application under s. 10 (Act XX of 1863) and Coun’s adjudi- 
cation thereon constitutes a case. 40 Ind. Cas. 650 ; see also 40 M. 793-44 L A. 261 
-15 A. L. J. 615-2 Pat. L. VV. 108=33 M. L. J. 69-19 Bom. L. R. 7i5=(i9i7) M. 
W. N. 628-6 L. W 501 = 22 C. W. N. 50=11 Bar. L. T. 48—26 C. L. J. 143 (P. C.) 

— 40 Ind. Cas. 650. Application under s. 1 o for the stay of a suit is not a case and an 
order for stay passed therein is not revisable. A. I. R. 1922 Lah. 54=4 Lah. L. J. 
425—67 Ind. Cas. 870 ; 18 A. L. J. 131=42 A. 409=58 Ind. Cas. 90. An order under 
s. 10 of Act XIV of 1920 asking defendant to deposit money in Court is a case and 
revision lies. A. I. R. 1924 Lah. 408=69 Ind. Cas. 658. The refusal to issue interro- 
gatories for the examination of witnesses is not a case decided within the meaning of 
s. 115. A. I. R. 1923 Lah. 282-69 Ind. Cas. 417. Revision does not lie against deci- 
sion of a preliminary issue as to jurisdiction of Court to entertain a suit. A. 1. R. 
1923 Lah. 414=5 Lah. L. J. 140= ii P. W. R. 1923-71 Ind Cas. 487. An order 
refusing to adjourn the case for enabling the defendant to pay Court'fee fixed on his 
counter claim is not revisable. A. I. R. 1923 All. 118=20 A. L. J. 1005— 45 A. 3i8 

— 69 Ind. Cas. 921. An order of the Court determining the question of jurisdiction 
is not a decision of a case. A. 1. R. 1921 Lah. 184=45 P* L. R. 1921 — 59 Ind. Cas. 
680. Capability of person for appointment of next friend is subsevient to suit and 
decision is open to revision. A. I. R. 1929 Lab. 257 = 30 P. L. R. 17=11 Lah. L. J. 
130=113 Ind. Cas. 901. Appellate Court’s order striking out relief as not tenable is 
decision and order not being necessary in the ends of justice can be interfered in 
revision. A. I. R. 1925 Oudh 604—85 Ind. Cas. 703. An incidental order fixing 
the remuneration of a Commissioner appointed to examine accounts cannot be 
revised. A. I. R. 1924 Oudh 348— 76 Ind. Cas. 503. An order refusing leave to sue 
in formapauperis is capable of revision. A. I. R. 1924 Nag. 44=19 N. L. R. 165 — 
75 Ind. Cas. 993. No revision lies against an order refusing to stay a suit under s. 
10. A. I. R. 1924 Lab. 567=75 Ind. Cas. 101. The word "case” in every case does 
not mean the whole case but may mean a particular branch of a case for which an 
independent remedy or a different procedure is provided by the Code. A. I. R. 1923 
Lah. 615 = 73 *jnd. Cas. 247. Decision of a preliminary issue as to territorial juris- 
diction against the defendant by a formal order in that behalf in not a case decided 
within the meaning of s. 115 and no revision lay against the order. A. I. R. 1921 
AH. I (F. B.)=43A. 564=19 A. L. J. 558—63 Ind. Cas. 15 (F. B.). An order requiring 
the plaintiff to pay certain damages on condition of getting an adjournment with an 
order that the case is not be taken up unless tne amount is paid is not a case and no 
revision lies therefrom. 24 O. C. 215— 64 Ind. Cas. 211. 

The appointing an arbitrator and referring the case to him when it had no 
power to do so is a case decided. 1931 A. L. J. 682- A. I. R. 1931 All. 761- Where 
a case is referred to arbitration, an application to supersede the reference is allowed, 

order superseding .aud terminating the reference is an order deciding a case 
iua4 is open to revision. 32 P, L. R. 391— A. 1. R. 1931 Lah. 318 ; see also A. f. R. 

All. 721 — T33lod. Cas. 416. An order refusing to stay under Order 19 of the 
i^bhmipD Act may properly be held to have decided finally and separately and a 
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revision can be preferred to the High Court against that order. A. I. R. 1931 Lah. 
644s 132 Ind. Cas. 850. An order setting aside an award disposed of during the 
pendency of a suit and the decision of the question whether the award was valid or 
invalid do not amount to the decision of a ‘case*. 1931 A. L. J. 842. 

A finding on an interlocutory matter followed by an order is not a "case decided**. 
33 Bom. L. R. 1 596= A. I. R. 1932 Bom. 81 = 135 Ind. Cas. 815. The term ‘case* is no 
doubt wider than a suit but the decision of the lower Courts on a preliminary issue 
relating to the maintainability of a claim for mesne profits cannot be regarded as a 
case. 138. Ind. Cas. 30=9 O. W. N. 339=A. I. R. 1932 Oudh 271. 

The dismissal of an application by the defendant to have the issue relating to 
jurisdiction of the Court decided in the first instance amounts to a case decided. 
A. I. R. 1933 All. 753=1933 A. L. J. 707=146 Ind. Cas. 792. The order of the trial 
Court asking the plaintiff to pay additional Court-fee amounts to a decision of the case. 
55A. 274=1933 A. L J. 311 = A. I. R. 1933 All. 350. Effect of the order refusing 
amendment of plaint, is to have the case decided. 55 A. 256= 145 Ind. Cas. 859 = 
(*933) A. L. J. 268= A. I. R. 1933 All. 374 ; see also A. I. R. 1933 Sind. 279 (F. B )= 
146 Ind. Cas. 777. By an order restoring a suit which had been previously dismissed, 
a case is decided. 1933 A. L. J. 4=114 Ind. Cas. I4I = A. I. R. 1933 All. 41. 
An application for permission to sue as a pauper is a case. 141 Ind. Cas. 570=34 
P. L. R. 557 ; but see 55 A. 216=145 Ind. Cas. 436=A. I. R. 1933 All. 295. An 
order allowing the plaintiff In a suit against his commission agent to amend his plaint 
from one for the recovery of sums due on three specified transactions into one for 
a general rendition of accounts is not a case. 55 A. 169= A. I. R. 1933 All. 189= 
1933. A. L. J, 27=146 Ind. Cas. 491. Order refusing stay of suit connected with 
pending appeal should be looked upon as a case. 144 Ind. Cas. 107= A. I. R. 1933 
Lah. 50. An order staying proceedings in a suit under s. 10 of the C. P. Code is of 
an interlocutory nature and no revision lies from it. 141 Ind. Cas. 177=34 P. L. R. 
86= A. I. R. 1933 Lah. 191. Proceedings for temporary injunction must be deemed 
to be a case. A. I. R. 1933 Lah. 1046. An order of remand under Order 41, rule 23, 
for decision on merits, does not decide a case and no revision lies from the remand 
order. A. 1. R. 1933 Pesh. 48. So also an order refusing documentary evidence does 
not decide the case. 145 Ind. Cas. 810=10 O. W. N. 637 = A. I. R. 1933 Oudh 345. 
An order of the Small Cause Court returning the plaint for presentation to the proper 
Court purporting to have been passed under s. 23 of the Provincial Small Cause 
Courts Act is a ‘case decided*. 54 A. 1048=143 Ind. Cas. 464=1932 A. L. J. 1068= 
A. I. R. 1933 All. 106. Decision on a preliminary issue on Court-fee is case decided 
and open to revision. A. I. R. 1934 Oudh 212 ; but see 1934 A. L. J. 381 = 3 A. W. 
R. 677 (F. B.). Where an order sought to be revised marks the termination of a pro- 
ceeding in a suit a “case’* should be deemed to have been decided. Where in a suit 
on a mortgage instituted against the mortgagor and the subsequent alienee of a part 
of the mortgaged properly who was dead at the lime the Court refused to add the 
heirs of the dead person as parlies under Order I, rule 10, case is decided. A. I* R. 

1934 All. 25. 

Court.— Collector acting under s. 18 of the Land Acquisition Act is not a 
Court. A. I. R. 1934 Rang. 118=150 Ind. Cas. 1049=12 Rang. 275 • '.but see 38 C. 
W. N. 844=60 C. L. J. 184= A. I. R. 1934 Cal. 758i A Judge holding an enquiry 
under s. 19 (3) (b) of the Bombay Local Boards Act is not a Court. A. I. R. 1934 
Sind 110=151 Ind. Cas. 89. Collector acting exercise of revisionary powers under 
the Madras Estates Land Act is a Court. 68 M. L. ]. 441 = A. I. R, 1935 Mad. 367 = 
157 Ind. Cas. 783=1935 M. W. N. 377=4* L. W. 589. A Commissioner under the 
Workmen’s Compensation Act is not a subordinate (^ourt for the purpose of s. 115. 
A. I. R. 1937 Sind 6. r r 5 

In any Court Subordinate to High Court— The Civil P rocedure Code is 
applicable only to Courts of Civil jurisdiction and section 3 enumerates the Courts 
which are subordinate to ihe High Court and over which the High Court is em- 
powered by s. 115 to exercise revisional jurisdiction. 49 Ind. Cas. ii (i4) = 42 M. 
76 (79)“ 35 M. L. J. 632=9 L. W. 26=(19 i 8} M. W. N. 107. For the purposes of 
^ 1 15, C. P. Code, a Court subordinate to High Court is one over which the High 
Court has appellate jurisdiction. 1936 O. W. N. ii6 = A. I. R. 1936 Oudh 132. A 
single Judge of the Oudh Chief Court is not a Coun subordinate to the High 
Court. A. J. R. 1935 Oudh 72=11 O. W. -N. 1533*® *53 I**d. Cas. 267. No revision 
by a High Court lies to reverse proceedings before a Land Acquisition officer. 20 
M. L. T. 688=(i9i6} 2 M. W. N. 348=4 L- W. 535 ®* 36 Ind Cas. 621 ; see also A* 
C« P. Co46"*36 
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I. R. 1930 Lah. 24aaB3i P. L. R. i5Ss:i27lnd. Cas. 711. It must be an essential 

characteristic of a vhithin the meaning of s. 115 that it should have power to 

determine questions in dispute between litigants upon the merits. 1932 A. L. J. 7^* 
A. I. R. 1932A. $68. With regard to the questions under s. 8, Aden Courts Act (11 
of 1864) the Resident’s Court is subordinate to the High Court and the application for 
revision under s. 11$ would lie against the order of the Resident declining to make 
a reference under that section. A. I. R. 1929 Bom. 190*31 Bom. L.R. 225^119 
Ind. Cas. 407. Decision under the Madras Village Courts Act is open to revision. A. I. 
R. 1927 Mad. 786=53 M. L. J. 131 = (1927) M, W. N. 420=104 Ind. Cas. 41 $• 

An order passed by District Munsiff under s. 73 of the Madras Village Co jrts Act 
is open to revision. 34 Ind. Cas. 503. Under s. 10, Bengal and Madras native 
Religious Endowments Act, Civil Court acts as a Court of law subordinate to 
High Court and revision lies from its order. 40 Ind. Cas. 650. Order of District 
Judge under s, 4 of the Public Accountants Default Act is not by Court subordinate 
to the High Court and therefore not open to revision. 40 B. 1 19= 19 Bom. L. R. 
926=43 Ind. Cas. 46$. A Court holding an election enquiry is a Court subordinate to 
the High Court. A. I. R. 1923 Mad. 254=44 M. L. J. 69=46 M. 123= 16 L. W. 
898 =(i 922) M. W. N. 813 = 72 Ind. Cas. 902 ; see also A. I. R. 1923 Mad. 192 = 
16 L. W. 848=1923 M- W. N. 133 = 44 M. L. J. 1 = 46 M. 536=71 Ind. Cas. 1039 ; 
A. I. R. 1927 Mad. 921 = 54 M. L. J. 269= (1927) M. W. N. 646=26 L. W. 323=105 
Ind. Cas. 216 ; but see A. I. R. 1923 Mad. 169=44 M. L. J. 39=(i922) M. W. N. 
818=16 L. W. 827 = 70 Ind. Cas. 780 A. I. R. 1926 Bom. 344=50 B. 357 = 94 Ind. 
Cas. 660. No decision of a single Judge of the High Court, sitting alone can be 
revised under s. 115. 43 C. 90=33 Ind. Cas. 745 ; see also A. I. R. 1927 Oudh 59 
= 2 Luck. 1=99 Ind. Cas. 547. The High Court cannot revise matters coining under 
the Agra Tenancy Act. 41 A. 28= 16 A. L. J. 859=46 Ind. Cas. 338. High Court has 
no revisional jurisdiction to revise orders of Board of Revenue passed under Chapter 

II, or under s. 205, Madras Estates Law Act. A. I. R. 1928 Mad. 1032=55 M. L. J. 
798=114 Ind. Cas. 161 (F. B) ; see also A. I. R. 1926 Mad. 1047=51 M. L. J. 500 = 

24 L. W. 416=97 Ind. Cas. 921 ; A. I. R. 1924 Mad. 119=45 M. L J. 735 = i8 L. W. 
849=47 M. 250=35 M. L. T. 92 = 79 Ind. Cas. 372 ; A. 1. R. 1922 Mad. 337 = 14 L* 
W. 548 =(i92i) M. W. N. 757 = 4I M. L. J. 577=66 Ind. Cas. 566 ; 61 Ind. Cas. 890. 
An order of a Revenue Court under s. 476 of the Cr. P. Code is open to revision 
ander s. 115. A. 1. R. 1921 Pat, 240=6 P. L. J. 178=2 P. L. T. 609=61 Ind. Cas. 
643. An order by the Collector refusing to make a reference on the ground that the 
applicant has no interest under s. 18 of the Land Acquisition Act is open 10 revision 
under s. 115. 36 M. L. J. 95 = 42 M. 231 = 49 Ind, Cas. 659 ; 1934 A. L. J. 32 = A. 1. 
R. 1934 All. 260 (F. B.) ; but see A. I. R. 1923 Bom. 290=47 B. 699 = 25 Bom. L. R. 
398=73 Ind. Cas 354. A revision against interlocutory orders passed by Revenue 
Courts in suit from which no appeal lies against the final decree lies to High Court 
and not to the Board of Revenue. 42 M. 76=33 M. L. J. 632 = 9 L. W. 26=(i9i8) 
M. W. N. 107=49 Ind. Cas. II. A Rent Court in the exercise of cases in which the 
course of appeal lies to High Court is a Court subordinate to that Court within the 
meaning of s. 1 1 5. A. I. R. 1923 Oudh 18 = 9 O. L.J. 543 = 72 Ind. Cas. 394; A. 1. 
R. 1926 Cal. 708=30 C. W. N. 236=93 Ind. Cas. 56; 80 Ind. Cas. 327 = 27 O. C. 
89=11 O. L. J. 77- 

Orders of District Magistrate under part 2 of the Lunacy Act with respect to 
reception, care and treatment of the lunatic are not revisable by the High Court. 
A. 1. R. 1924 Lah. 55=4Lah. 1 = 24 Cr. L. J. 664=73 Ind. Cas. 696. Controller of 
Rents under Rangoon Rent Act is not a Civil Court. A. 1. R. 1926 Rang. 33=3 
Rang. 410 (F. B.)=9i Ind. Cas. 627. Decision of a Judge under s. 33, Bombay 
City Municipal Act, is not open to revision under s. 115. A. I. R. 1923 Bom. 421 = 

25 Bom. L. R. 463=73 Ind. Cas. 133. High Court of Kumaun is not a Cojrt 
subordinate to Allahabad High Court for purpose of revision. A. I. R. 1923 
All. 291=45 A. 383=71 Ind, Cas. 991. Where a Collector in a land acquisi- 
tion proceeding rufuses to make a reference to the District Court on the 
question of the apportionment of the compensation, the High Court has 00 
power to interfere with the order in the exercise of its revisional jurisdiction. 
A. t R- *923 Bom. 290= 47 5.699=25 Bom. L. R. 398=73 Ind. Cas. 354. The 
Mndbras High Court has no jurisdiction to entertain a revision against the order 

Chief Judge of the Small Cause Court acting under the Madras City 
yh^jpal Act and rules framed under it. A. I. R. 1927 Mad. 93=50 M. 121 = 51 
IWJ# 728*24 L* W, 773=(i926)M. W. N. 986(F. B.)=99 Ind. Cas. 148; see 
^ A. 4 It 1927 Rang. 1=4 Rang. 304=$ Bur. L. J. 117 (F. B.)=98 lod. Cas. 902 ; 
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A. I. R. 1926 Rang. 25=3 Rang 560=4 Bur. L. J. 202 (F. B.) = 9i Ind. Cas. 550 ; 
A. I. R. 1928 Mad. 475=54 M. L. J. 595=51 M. 245=27 L. W. 346=0928) M. W. 
N. 101 = 109 Ind. Cas. 180. The following Courts are subordinate to the High 
Court: — The Calcutta Improvement Trust Tribunal (139 Ind. Cas. 180=36 C. W. 
N. 370= A. I. R. 1932 Cal. 660), the District Court acting under s. 198 of the 
Bombay City Municipal Act, 1925 (55 Bom. 544=134 Ind. Cas. 1240=33 
Bom. L. R. 1067 = A. I. R. 1931 Bom. 582), the judicial Assistant at Aden. (35 Bom. 
L. R. 27I = A. I. R. 1933 Bom. 194= 144 Ind. Cas. 705, and. District Judge acting 
under 5. 70. Burma Rural Self-Government Act, 1921. A Collector when he acts 
under s. 18 of the Land Acquisition Act is not subordinate to High Court. 54 A. 
282 = A. I. R. 1932 All. 598. Board of Revenue acting under s. 172 of the 
Madras Estates Land Act is also not subordinate to High Court. 56 883=140 

Ind. Cas. 331 = A. I. R. 1932 Mad. 612=63 M. L. J. 450 (F.B.). This section does not 
apply to Revenue Courts at all. 1932 A L. J. 863 = A. I. R. 1932 All. 589 ; see also 
55 M. 942=1932 M. W. N, 524=63 M. L. J. 282 = A. I. R. 1932 Mad. 529. Where 
a Sub-Judge passes an order on a certain petition in the capacity of an election 
Commissioner, no revision lies against such order. 138 Ind. Cas. 459=^932 M. W. 
N. 856= A. I. R. 1932 Mad. 560. The District Magistrate acting under s. 318, U. 
P. Municipalities -^ct, 1916, is not a subordinate Court. 140 Ind. Cas. 
123=1932 A. L. J. 816= A. I. R. 1932 All. 651. Collector execuiing duty 
under s. 68 of the C. P. Code is not a Civil Court. 37 Bom. L. R. 761 = A. J. 
R. 1933 Bom. 369. So also the District Judge hearing an election petition is 
not a Civil Court and his decision is not revisable by the High Court. 
1933 A. L. J. 971 ; see also A. I. R. 1933 Rang. 41 = ii Rang, i ; 35 Bom. L. R. 89 = 
A. I. R. 1933 Bom. 105 = 142 Ind. Cas. 378. 

In which no appeal lies.— Revision is not entertainable where an appeal lies 
either in the form of a first appeal or a second appeal from a decree or from an inter- 
locutory order under s. 104 and order XLIIl. A. I. R. 1931 All. 294=1931 A. L. J. 
377 ; see also A. I. R. 1923 Pat. 223 = 4 P. L. T. 46=73 Ind. Cas. 373 ; 71 Ind. Cas. 
91 [ ; 19 Ind. Cas. 736-, 10 Ind. Cas. 471 ; 7 A. 681 ; 7 A. 914 ; 14 A. 520 ; 7 A. 42 ; 

'6 A. 108 ; 12 C. L. R. 449 ; 12 C. L. R. 14S ; 11 C. W. N. 112 ; 16 M. 20 -, 20 M. 
15s ; A. I. R. 1933 Lah. 509=34 P. L. R. 262 ; A. I. R. 1926 All. 58 ; A. I. R. 1929 All. 
793-118 Ind. Cas. 189 •, A. L R. 1931 All. 294=29 A. L. J. 377 = 133 lad* Cas. 129 ; 
A. I. R. 1933 Mad. 217 = 145 Ind. Cas. 766 ; A. I. R. 1933 Bom. 185 ; 49 C. L. J. 81 = 
115 Ind. Cas. 368= A. 1 . R. 1929 Cal. 226. Revisional powers are available in the 
absence of other remedies only. Applicant’s negligence to exercise right of appeal 
or other remedies does not give him right to apply for revision. 113 Ind. Cas. 409. 
Revision lies against non-appealable cases only. A. I. R. 1928 Mad. 794=112 Ind. 
Cas. 231 ; A. I. R. 1926 Bom. 139=508. 32=27 Bom. L. R. 1460=92 Ind. Cas. 
367 ; A. I. R. 1925 Cal. 1237 = 85 Ind. Cas. 760 ; 49 Ind. Cas, 382. But the High 
Court may interfere in revision where an appeal or regular suit is open to party, 
if a party can obtain complete and effective relief in^revision. 31 M. L. J, 827—5 L* 
W. 472 = 38 Ind. Cas. 373 ; 55 A. 256=145 I“d, Cas. 859=1933 A. L. J. 268= A. I. 
R. 1933 All. 374. 

Appeal can be converted into an application for revision.— Where no 
appeal lies, but Court’s error is one specified in s. 115. High Court can treat Memo- 
randum of Appeal as petition for revision. A. 1 . R. 1929 Mad. 205= 1 19 Ind. Cas. 705 ; 
see also A. 1 . R. 1927 Cal. 850=55 C. 219=47 C. L. J. 69=103 Ind. Cas. 864 ; A. I. 
R. 1927 All. 563=49 A. 812=25 A. L. J. 606 = 102 Ind. Cas. 236 ; A. I. R. 1923 Cal. 
612 = 37 C. L. J. 395 = 27 C. W. N, 720=74 Ind, Cas. 575 ; A. I. R. 1923 Oudh 177= 
26 O. C. 10=10 O. L. J. 36=73 Ind. Cas. 591 ; 64 Ind. Cas. 712 ; A. I. R. 1921 
Mad. 612=41 M. L. J. 54=14 L. W. 85=63 Ind. Cas. 730 ; 33 C. L. J. 384=63 lad. 
Cas. 520 ; 9L. W. 596=50 Ind. Cas. 931 ; 41 Ind. Cas. 125=4 O. L. J. 374. Unless 
facts are peculiar and order manifestly unjust a revision filed after the expiry of the 
period of limitation cannot be changed into an appeal. 2 Lah. L. J. 739. Where a 
lower Court had made an order without jurisdiction. High Court treating the appeal 
from that order as revision set it aside. 25 M. L. T. 153=9 h. W. 81=49 Ind. Cas. 
629. The High Court has power to convert an appeal into a revision under s. 115. 
especially when the question in issue is one of jurisdiction. 41 M. 554=34 M. L. J. 
309=23 M. L. T. 251=7 L. W. 5 o 8 =(i 9 i 8 ) M. W. N. 327=45 Ind. Cas. 471 ; 9 C. 
W-N. 504. 

AppUoation for revision may be treated as a memorandum of 
appeal.-- An application for revision may be regarded as Memorandum of Appeal. 
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A. I. R. 1927 Cal. 581B31 C. W. N. 6S3=»io2 Ind. Cas. 513. Where a first appellate 
Court entertains an appeal when no appeal is competent remedy is by way of 
revision. A. I. R. 1921 Mad. 612=41 M. L. J. 54«63 Ind. Cas. 730. High Court 
is not entitled indirectly to allow an appeal not provided for by Code by converting 
It into a revision. 43 Ind. Cas. 180. When the revision petition is converted into 
second appeal the second appeal will be in time if at the date of filing of revision, 
second appeal was not barred. 10 Bur. L. T. 10—34 Ind. Cas. 264. The High 
Court in a proper case treat an application for revision as in fact an appeal. 33 
Bom. L. R. 1593. 

High Court may call for the record without application — Application 
by a party is not condition precedent for exercising revisional jurisdiction. A. I. R. 
1928 Mad. 528=55 M. L. J. 274=51 M. 672 = 28 L. W. 297= 110 Ind. Cas. 632. 
When no appeal is possible to High Court it has jurisdiction in a fit case to deal 
with the matter under s. 115, even without an application on that behalf. 23 C. L. 
J- 235 = 3* Ind- Cas. 812 ; see also 5 A. 42 ; 28 A. 72 = 2 A. L. J. 749 ; 9 Ind. Cas. 
806 ; 3 A. 208 (F. B.) ; 28 C. 680=6 C. W. N. 114 ; 4 C. W. N. 695 ; 7 C. L. R. 
191 ; 21 B. 806 ; 38 B. 638 ; A. I. R. 1933 Sind 200=144 Ind. Cas. 883 ; A. 1. R. 
1933 Lah. 327=146 Ind. Cas. 258; 139 Ind. Cas. 167*36 L. W. 646= 1932 M W. 

N. I244=A. I. R. 1932 Mad. 714. 

^visional Court whether can fee into question of facts.— Concurrent 
findings of fact of the lower Court based on evidence cannot be interfered with. 
A. 1. R. 1936 Pat. 558. A finding of fact by the appellate Court cannot be inter- 
fered in revision. 161 Ind. Cas. 21 -A. I. R. 1936 Lah. 725 ; 161 Ind. Cas. 417=1936 

O. W. N. 334= A. I. R. 1936 Oudh 264 ; A. I. R. 1934 Cal. 795=59 C. L. J. 417 = 

1 51 Ind. Cas. 1088 ; A. I. R. 1934 Rang. 306=150 Ind. Cas. 1055 ; A. I. R. 1934 
Lah. 67=15 Lah. 305-, 151 Ind. Cas. 385 = A. I. R. 1934 All. 530. An erroneous 
finding of facts will not be interfered with in revision unless it has been caused by 
not taking into account a material fact in evidence. 39 Ind. Cas. 494 ; see also 
22 C. W. N. 627 = 27 C. L. J. 418=44 Ind. Cas. 763 ; A. I. R. 1930 All. 631 = 125 
Ind. Cas. 578 ; 22 P. L. R. 1919=50 Ind. Cas. 805 ; 33 C. W. N. 569 ; 94 Ind. Cas. 
85. An error of judgment in exercise of jurisdiction vested in Court is not a 
matter upon which revision can lie. A. I. R. 1922 All. 441 =66 Ind. Cas. 509 ; 
see also 77 Ind. Cas. 336= A. I. R. 1922 Lah. 290=3 Lah. 79. Where lower Court 
having jurisdiction decides point the High Court will not imerefere with decision 
on a question of fact though it was wrong. A. I. R. 1931 Mad. 83=60 M. L. J. 
191 = 130 Ind. Cas. 177. A finding directly opposed to evidence justifies interference 
in revision, on ground of material irregularity A. !. R. 1924 Nag. 44=19 N. L. R. 
165. In 19 C. W. N. 84=20 C. L. J. 213. Mr, Mukherjee J, said : “We may in this 
connection observe that it is competent to the Court to investigate the facts in 
revision, if the Court is satisfied that such step is needed in the ends of justice, as 
was done in the case of Kailash Chandra Haider v. Biswanath Paramanick, 1 
C. W. N. 67. But we must guard against the possible assumption that the Court 
may, in a matter like this, in the exercise of its revisional jurisdiction assume 
apellate powers. One aspect of the fundamental distinction between ihe exercise 
of appellate and revisional powers was explained in the case of Shivanaths. 
Jooma Kashinaih^ 7 B. 341. A Court in the exercise of its appellate jurisdiction 
investigates the facts and if necessary substitute its own appreciation of the 
evidence for that of the primary Court. But when the Court as a Court of revision 
looks into the evidence, it does so with a view to determine whether the subordinate 
Court has assumed jurisdiction which it did not possess, or declined a jurisdiction 
which it did possess or has in the exercise of its jurisdiction acted illegally or with 
material irregularity. If this distinction were overlooked, the superior Court might, 
in the name of revisional jurisdiction, exercise appellate powers.” 

High Court will not interfere where another remedy is open.— High 
Court will not interfere in revision when remedy by suit is open. A. I. R. 1930 
Cal. 348=34 C. W. N. 577=127 Ind. Cas. 552 ; A. I. R. 1930 Bom. 375*32 Bom. L. 
R, 619=54 B. 479=125 Ind. Cas. 703 ; A. I. R. 1936 Oudh 185=1936 O. W. N. 
263 ; A. I. R. 1936 Oudh 132 ; A. I. R. 1936 Rang. 306 ; A. I. R. 1934 Pat. 664 ; 
248 1. C. 333 ; A. I. R. 1935 Lah. 971 ; A. I. R. 1935 Lah. 934 ; 18 N. L. J. 72 % 
« C. W. N. 733 ; A. I. R. 1934 Lah. 119 ; A. I. R. 1934 Rang. 243 *• A. 1. R. 1934 
;.bJig. 330 ; 1935 M. W. N. 1300=69 M, L. J. 908 ; A. I, R. 1936 Rang. 12=161 
md. Cas. 358 ; A. I. R. 1936 Rang. 306=14 Rang. 516 ; A. I. R. 1935 Mad. 399=41 
L. W. j|90 ; but see A« I. R. 2935 Rang. 395. Relief should not be grant^ in 
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revision under s. 115 to a person whose suit has been dismissed under s. 9, Specific 
Relief Act, as remedy lies by way of a regular suit. A. I. R 1937 Oudh 183. 
Extraordinary powers of the High Court should not be invoked without exhausting 
the ordinary powers of the Court below which may give him all he wants. 117 Ind. 
Cas. 905 ; see also 118 Ind. Cas. 193 (Sind) i AI.R. 1929 Nag. 66=115 Ind. Cas, 167. 
The High Court under s. 115, C. P. Code has no jurisdiction to inierefere in 
revision with an order which is subject to appeal. 193 $ P. L. J. 995= A. 1. R. 
1935 All. 873 ; A. I. R. 1935 Pat. 385=14 Pat. 488=155 Ind. Cas. 976. But this 
section does not provide that it cannot interfere in a case where an appeal lies to 
an inferior Court. A. I. R. 1935 Pat. 86=154 lad. Cas. 103 ; A. I, R. 1936 Cal. 786= 
63 C. L. J. 105. The word "appeal*' does not mean first appeal only. A. I. R. 1928 
Mad. 794=112 Ind. Cas. 231. .In the presence of other remedies application for 
revision is barred. 9 P. L. T. 659—108 Ind. Cas. 804 l see also A. I. R- 1926 Cal. 
1149= 53 C. 767 = 30 C. W. N. 907 = 98 Ind. ^*5 1 3 ^ C. W. N. 6i5 = A. I. R. 
1927 Cal. 114 = 45 C. L. J. 213 = 98 Ind. Cas. 89 ; 94 Ind. Cas. 70 = A. I. R. 1926 Nag. 
90=22 N. L. R. 30 ; 93 Ind. Cas. 868 (Lah) ; A. I. R. 1926 Mad. 18=50 M. L. J. 
102 = 92 Ind. Cas. 20 ; 91 Ind. Cas 647=* A. I R. 1925 Oudh 665 ; 9 ^ lad. Cas. 334 ; 
A. I. R. 1925 .All. 267 = 47 A. 140=85 Ind. Cas. 370 ; 80 Ind. Cas. I78 = A. I. R. 

1923 Bom. 395 ; 78 Ind. Cas. 604= A. I. R. 1924 Lah. 19 1 ; A. I. R. 1924 Lah. 471 
= 6Lah. L. J 137 = 78 Ind. Cas. 350 *, A. I. R. 1930 Pat. 394=125 Ind. Cas. 575 ; 
A. I. R. 1929 Cal. 777= '22 Ind. Cas. 477. 

In special cases a revision will lie even in presence of other remedies. A. I.R. 1927 
Lah. 911 = 28 P. L. R. 136=9 Lah. L. J. 19=103 Ind. Cas. 595 ; A. I. R. 1927 Mad. 
799=26 L. W. 76=104 Ind. Cas. 371 ; A I. R. 1927 Cal. 578 = 31 C. W. N. 739=103 
Ind. Cas. 644 ; A. 1 . R. 1928 Mad. 4*6=55 M. L. J. 345=51 M. 664=27 M. L. W. 

286=108 Ind. Cas. 539-, A. I. R. 1929 Nag. 356=120 Ind. Cas. 735 ; A. 1 . R. 1929 Cal. 

513=49 C. L. J. 425 = 33 C. W. N. 572=119 Ind. Cas. 371 ; A. I. R. 1929 Lah. 175 
= 118 Ind. Cas. 393 ; A. I. R. 1928 All. 588=51 A. 338 = (i929) A. L. J. 62 = 114 Ind. 
Cas. 741 ; A. 1 . R. 1928 Mad. 794=112 Ind. Cas. 231 ; A. 1 . R. 1927 Pat. 316=100 

Ind. Cas. 32 = 8 P. L. T. 677 ; A. I. R. 1926 Lah. 612 = 8 Lah. L. J. 423=27 P. L. R. 

644=96 Ind. Cas. 359 ; A. I. R. 1926 All. 58=48 A. 162 = 90 Ind. Cas. 353 ; A. I. R. 
1925 All. 610=48 A. 175 = 24 A L. J. 56=90 Ind. Cas. 180 (F. B.) ; A. I. R. 

1924 Nag. 298 = 79 Ind. Cas. 123 •, A. I. R. 1923 Mad. 663=18 L. W. I05=(i923) 
M. W. N. 354=72 Ind. Cas. 688 ; A. I. R. 1924 Pat. 176=71 Ind. Cas. 911 ; A. I. R. 
1924 Nag» 38=69 Ind. Cas. 719-, A. I. R. 1922 Lah. 63=4 Lah. L. J. 71 = 67 Ind. 
Cas. 945 ; 65 Ind. Cas. 476 (Cal) ; A. I. R. 1922 Nag. 115=5 N. L. J. 151 = 65 Ind. 
Cas. 351. The exercise of revisional powers is discretionary, and High Court will 
be unwilling or slow to interfere where an aggrieved party has other remedy open 
to him. A. I. R. 1922 Pat. 315=1 Pat. 68=3 P. L. T. 406=65 Ind Cas. 135 ; 
see also A. I. R. 1924 Pat. 134=4 P. L. T. 7*8 = 74 Ind. Cas. 474 • A. I. R. 1925 
Nag. 31 = 76 Ind. Cas. 46 ; A. I. R. 1924 Lah. 400=71 Ind. Cas. 160 ; A. I. R. 1922 
Sind 1 = 15 S. L. R. 165 = 65 Ind. Cas, 50 A. I. R. 1922 Mad. 3 = 41 M. L. J. 378= 
(1921) M. W. N. 507=15 L. W. 245 = 64 Ind. Cas. 493 ; 64 Ind. Cas. 469 ; 63 Ind. 
Cas. 809-, 99 P. R. 1915 = 207 P. W. R. 1915 = 32 Ind. Cas. 250 ; 19 M. L. T. 364 — 30 
M. L. J. 486=(i9i6) i M. W. N. 301 ; 37 Ind. Cas. 348 ; 38 Ind. Cas. 299. High 
Court can not interfere under s. 115 where judgment-debtor has his remedy by 
review of judgment. 22 C. W. N. 627=27 C. L. J. 418=44 Ind. Cas. 763. As the 
exercise of the power of revision is discretionary it must be adopted to the circums- 
tances of each particular case and where necessary interference may be made even 
though other remedy is available. A. I. R. 1925 Nag. 17=79 Ind. Cas. 903. The 
High Court ought not to interfere unless the particular point can be shortly and 
conveniently be disposed of by way of revision. 58 M, 771 = 157 Ind. Cas. 589 = 
A. 1 . R. 1935 Mad. 282 = 1935 M. W. N, 172=68 M. L. J. 218. 

High Court will not interfere ordinarily in revision with orders passed under 
Order XXI, r. 63. A. I. R. 1929 Rang. 297 = 7 Rang. 466 = 120 Ind. Cas. 231. Where a 
plaint presented to the first class Subordinate Judge is returned for presentation to 
the proper Court and on appeal the District Judge affirms the order a revision does 
not lie against the appellate order. 31 P. L. R. 178= 128 Ind. Cas. 51. The order 
rejecting a plaint is a decree. An order passed in appeal from that order that no 
appeal lies amounts to dismissal of the appeal. Even such order is a decree and is 
op6n to a second appeal and revision does not lie. A. I. R. 1929 Cal. 226=49 C. L. J. 
81 = 115 Ind. Cas. 368 ; see also 118 Ind. Cas. 193. In the absence of any great in- 
justice or inconvenience that would follow from refusal to interference, High Court 
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will not interfere in revision whether another remedy by suit is open to the aggrieved 
party. 48 Ind. Cas. 415 ; 49 Ind. Cas. 150=4 P. L. J. 94“(i9i9) Pat. i (F. B.)»49 
Ind. Cas. 150 ; 47 Ind. Cas. 190 ; A. I. R. 1921 Nag. i7*»4 N. L. J. 55=^3 Ind. Cas. 
46 ; A. I. R. 1921 Pat. 204=57 Ind. Cas. 432 ; 57 Ind. Cas. 42*= A* !• R- 1921 Pat. 
40 i = (i92i) Pat. 204 ; I P. L. T. 296=5 P. L. J. 4*5 = 57 Ind. Cas. 421 ; A. I. R. 1929 
Pat. 141 = 8 Pat. 717*= 10 P. L. T. 95=115 Ind. Cas. 695 ; 134 Ind. Cas. 160=12 P. L. 
T. 613 ; 53 A. 466= A. I. R. 1^31 All. 333-193* A. L. J. 181 = 131 Ind. Cas. 548 ; 
1931 M. W. N. 1012 ; A. I. R. 1933 Sind 329=27 S. L. R. 190 ; A. I. R. 1933 Pat. 
625 ; A. I. R. 1933 Pdt. 604 ; 14 Lah. 51 = 142 Ind. Cas. 738 = 34 P.L.R. 289= A. I. R. 
1933 Lah. 317. 

It is not the invariable rule of the Court to refuse to give relief in the exercise of 
its revisional powers under s. 115 when there is another legal remedy by way of 
regular suit. Whether the High Court should interfere or not depends upon the 
circumstances of each case. 58 C. 55 = 132 Ind Cas. 63i = A. I. R. 1931 Cal. 385 ; 
132 Ind. Cas. 666=A. I. R. 1931 Lah. 666 ; 53 A. 532 = 132 Ind. Cas. 801 = A. I. R 
1931 All. 663 ; 55 Bom. 411 = 1931 Bom. 319 = 131 Ind. Cas. 895 = 33 Bom. L. R. 476 
=A. I. R. 1931 Bom. 284 ; 132 Ind. Cas. 311 = 33 L. W. 2io=A. I. R 1931 Mad. 1 = 
60 M. L. J. 7*3 ; 1931 A. L. J. 974 ; 33 P- L. R. 975 ; 33 P- L. R. 53 = A. I. R. 1932 
Lah. 176=135 Ind Cas. 199 ; 143 Ind. Cas. 87 = A.I.R. 1933 Pesh. 52 ; 55 A. 256=145 
Ind. Cas. 859 = 1933 A. L. J. 268=A. I. R. 1933 All. 374 ; A. I. R. 1933 Rang, 259. 
142 Ind. Cas. 628=14 Pat. L. T. 70 = A. I R. 1933 Pat. 158 ; ii Rang. 134 = 144 Ind. 
Cas. 163 = A. I. R. 1933 Rang. 64 ; A. I. R. 1934 Lah. 119. 

Claase (a)— Exercise of jurisdiction not vested.— *‘The particular events 
which justify interference are, first, where the Court has exercised a jurisdiction not 
vested in it by law ; secondly, where the Court has failed to exercise a jurisdiction 
which is vested in it by law *, and thirdly, where the Court has acted in the exercise 
of Us jurisdiction illegally or with material irregularity.'* Pet /enkins C. /. in 
Shew Prasad v. Ratnchandar^ 41 C. 323=23 Ind. Cas. 977 (79), “There is no doubt that 
there is some variance of opinion as to the meaning of the term ^jurisdiction' in s. 
115. According to one view the term *jurisdicuon' is here used in ordinary sense, 
that is a jurisdiction local, pecuniary, personal or with reference to the subject- 
matter of the suit. According to another view, the term may mean the legal autho- 
rity of a Court to do certain things namely, to make a particular or.*er in a case over 
which it has jurisdiction in the sense st«ated. According to my own view the former 
construction IS the preferable one.” Per Woodroff J, in s hid. But in Hur Prosad 
s, Jafor Alt, 7 A. 345, observed : “The term jurisdiction as used by 

their Lordships of the Privy Council in Amir Husain Khan v. Shtw Baksh Singhs 
1 1 C. 6=11 1. A. 237, in its broad legal sense may be taken to mean the power of 
administering justice according to the means which the law has provided, and 
subject to the limitations imposed by that law upon the judicial authority.** The 
High Court can set aside the order of the lower appellate Court for erroneously 
entertaining an appeal where none is competent. 5 Pat. L. J. 97 = 55 Ind. Cas. 15. 
The Hig[h Court can also interfere in revision when a Civil Court wrongly assumes 
jurisdiction to try a suit cognizable by a Revenue Court. 23 O. C. 281 = 56 Ind. Cas. 
946. Where a Court entertains and decides an appeal which in law does not lie 
and is incompetent, the High Court will interfere in revision. 62 C. L. }. $30 •, see 
also A. I. R. 1936 Pesh. 176= 164 Ind. Cas. 856 ; 35 P. L, R. 431— A. 1. R. 1934 Lah. 
540. Section 115 of the Code clearly refers the clauses (a) and (b) to jurisdiction, 
which means the jurisdiction of the Court and not the competence of any party to 
sue. A finding that a party is not competent to sue is not therefore a finding 
affecting the CourPs jurisdiction. A. 1. R. 193^ Lah. 783 = 165 lod. Cas. 228. 
Allowing an application which is on its face time-barred ignoring s. 3 of the 
Limitation Act amounts to acting without jurisdiction so as to call for 
plaintiff the revisional powers of the High Court. 9 L. B. R. 711 = 11 Bur. 

L. T. 73=39 Ind. Cas. 154 *, A. 1. R. 1931 Cal. 319*52 C. L. J. 23. But in 
all cases to justify interference by the High Court under this section, on the ground 
of want of jurisdiction the facts ousting the jurisdiction must be patent on the face 
of the record. A. 1. R. 1922 Sind 1 = 15 S. L. K. 165 = 65 Ind. Cas. 50. 

An appellate Court can order a subordinate Court not competent to do so to 
tiy a suit and dispose of it. If it does so, it acts without jurisdiction. A. I. R. 1930 

M. 7i3*(i93o) A. L. J. 1233=127 lud. Cas. 434* Where no appeal is maintainible 
but the lower C^urt entertains an appeal, ibe High Court can interfere in revision 
and hold that appeal Is not competent 12 Lah. 89= 132 lad. Cat. 180 ; $3 Ind* Cas. 
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41. Dismissing suit for want of prosecution sent for effecting partition ordered by 
High Court is acting without jurisdiction and revision lies. A. I. R. 1924 P c 108= 

4 Pat. 61-51 I. A. 321-22 A. L. J. 990-29 C. W. N. 391*81 Ind. Cas! 747 = 47 
M. L. J. 441 =*26 Bom. L. R. 1129 (P. C.). No revision lies unless it is shown that 
appellate Court without jurisdiction had made order for remand. A. I. R. 1927 
Mad. 1111-39 M. L. T. 120-109 Ind. Cas. 287. An order allowing an appeal 
against an order of dismissal of a suit by the First Court for plaintiffs not securing 
service on defendant can be set aside in revision. 15 A. L. J. 520 — 39 Ind. Cas. 464. 
Where a subordinate Court decides the suit on a point not in issue between the 
parlies, the order is without jurisdiction and can be revised. 4 U. P. L. R. 47. 
Where the Court wrongfully cancels a lease granted by a guardian which was per- 
fectly within his competence, the order is made without jurisdiction and must be 
set aside. A. I. R. 1930 Lah. 1017=12 Lah. 167 = 3* P. L. R, 984- 132 Ind. Cas. 
203. Issue of commission is a question of jurisdiction and not one of mere discretion. 
A. I. R. 1924 Cal. 97 * = 39 C. L. J. 59^ = 84 Ind. Cas. 9 ; see also A. I. R. 1927 Mad! 
524— (1927) M. W. N. 218. A decision by the Judge based on private opinion is 
without jurisdiction. A. I. R. 1926 Mad. 116—22 L. W. 837 = 91 Ind. Cas. 651. 
Ex i>arte decree set aside as matter of grace is ground for revision. A. I. R. 1925 
Mad. 209=20 L. W. 829—48 M. L. J. 152 — 85 Ind. Cas. 499 ; see also 64 Ind. Cas. 
303 = A. I. R. 1921 Oudh 141 = 24 O. C. 282. 

The High Court will not interfere in revision on mere ground of wrong decision ; 
but want of jurisdiction is a good ground for revision. A. I. R. 1923 Rang 199=76 
Ind. Cas. 504 ; see also A. I. R. 1929 Pat. 7.47 = ** P. L. T. 59=119 Ind. Cas. 555. 
An order dismissing an execution application without notice to decree-holder is 
without jurisdiction. 68 Ind. Cas. 337 = A. 1. R. 1923 Pat. 180—4 P. L. T. 204. 
High Court can interfere with the lower appellate Court whereby it erroneously 
decides that the Court of first instance has jurisdiction to entertain a suit. A. I. R. 
1929 Mad. 396=55 M. L. J. 394=29 M. L. W. 584-119 Ind. Cas. 35 ; see also A. 
I. R. 1930 Mad 216=58 M. L. J. 104— 122 Ind. Cas. 337*. A. I. R. 1927 Sind 239 = 
104 Ind. Cas. 342 ; A. I. R. 1932 Lah. 100=4 Lah. L. J. 176=29 P. L. R. 1922=65 
Ind. Cas. 282. 

Issuing notice by the District Judge under Reg. XVII of 1806, which was not in 
force, is exercise of jurisdiction not vested in him by law and revision will lie. A. I. 
R. 1929 Pat. 537 = 10 P. L. T. 787 = 112 Ind. Cas. 822. Assumption of jurisdiction 
not vested in law is a ground for interference under section 115. A. I. R. 1929 Pat. 
528=11 P. L. T. 384—122 Ind. Cas. 153 ; see also A. I. R. 1926 Bom. 266=50 B. 
215 = 21 Bom. L. R. 443=94 Ind. Cas. 742; A. I R. 1929 Lah. 369=11 Ind. Cas. 
145 ; A. I. R. 1926 All. 401 = 94 Ind. Cas. i ; 41 A. 602=17 A. L. J. 718—51 Ind. 
Cas. 331 ; A. 1. R. 1923 Mad. 192 = 44 M. L. J. 1 — 16 L. W. 848—46 M. 536=71 Ind. 
Cas. 1039 ; A. I. R. 1923 Mad. 490=18 L. W. 299 = 44 M. L. J. 344=72 Ind, Cas. 
449= (1 923) M. W. N. 199. 

Decision of the lower appellate Court that a party’s remedy is in an application 
and not by a separate suit is revisable if it is wrong. A. I. R. 1929 Nag. 388—94 
Ind. Cas. 566. An order of the appellate Court directing there-hearing of the suit 
without any finding as to the sufficiency of the cause for the non-appearance of the 
defendant is illegal and without jurisdiction, i P. L. T. 69 = 54 Ind. Cas. 965. 
Where the lower Court without jurisdiction has set aside ex parte decree and 
returns the plaint for presentation to a proper Court for trial ;ioz^o revision will 
lie. A. I. R. 1930 All. 873 = (i93o)A. L. J. 997=52 A. 947=132 Ind. Cas. 35. A 
right of appeal is a substantive right and an applicant in an application for revision 
is entitled to urge, that a Court without jurisdiction should not take up a matter and 
dispose of it itself, depriving the applicant of his right of appeal. A. I. R. 1930 All. 
873 =(i93o) A. L. J. 997-52 A. 947=132 Ind. Cas. 35 Where the appellate Court 
decides correctly but without jurisdiction that appeal lies where appeal does not 
lie, High Court will not interfere in revision. A. I. R. 1929 Rang. 198—120 Ind. Cas. 
693. Fixing valuation is sale proclamation in date earlier than that fixed for hear- 
ing parties in that respect without hearing the parties amounts to acting without 
jurismction. A. I. R. 1923 Pat. 102—3 I- T. 342=65 Ind. Cas. 360. An order 
refusing dccrce-holder*s application for withdrawal of execution application and 
proceeding to sell properties notwithstanding such application can be set aside in 
revision. A. I. R< 1922 Pat. 525—65 Ind. Cas. 122. Extension of time for payment 
after decree for same is passed against s. 63 (3), B. T. Act and can be set aside 
in revision only. A, I. R. 1929 Cal. 140- 1 12 Ind. Cas. 124, According to the 
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compromise the plaintiff should have been granted a decree realizable from the 
assets of a deceased person in the hands of A. But the Court in passing the 
decree made A personally liable if the decree could not be realized from the 
assets. As the Court had no jurisdiction to pass such a decree its order is re- 
visable. A I. R. 1929 Lah. 254^116 Ind. Cas. 706. Where execution is taken out 
one year after decree and arrest is ordered without complying with the provisions 
of Order 4t, rule 22, the whole ot the proceedings are without jurisdiction and the 
High Court will interfere by way of revision even when the aggrieved party had 
only filed an appeal from the order from which no appeal was in fact maintain- 
able. A. I. R. 1929 Rang. 161 — 7 R. 110— 1 17 Ind. Cas. 245. 

Admitting an application after it is barred is without jurisdiciion and hence open to 
revision. A.IR. 1927 Lah. 342=3100 Ind. Cas. 936. Order, where jurisdiction is assumed 
without making enquiry for the same can be upset in revision. A. I. R. 1927 Mad. 
188— 24 L. W. 839=99 Ind. Cas. 383. Where appellate Court entertains an appeal 
against non-appealable order, High Court should interfere in revision. A. I. R. 1926 
Cal. 123=97 Ind. Cas. 306. Court granting a prayer contained in a time-barred 
application acts with illegal assumption of jurisdiction and the order is revisable. A. I. 
R. 1926 Lah. 326=7 Lah. 16 1 -*8 Lah. L. J. 267 = 27 P. L. R. 321 — 95 Ind. Cas. 124. 
Where a suit dismissed for default was restored to the file in exercise of the inherent 
powers of the Court under section 115, that the the case was a proper one 
for revision as the question was whether the Court has jurisdiction to make the 
order. A. I. R. 1930 Nag. 48=26 N. L. R. 30=121 Ind. Cas. 659. Where lower 
appellate Court through mistake of law assumed jurisdiction and upsets deri- 
sion of the lower Court, the order of reversal of decision is open to revision. A. 

I. R 1927 Mad. 786=53 M. L. J. I3i = (i927) M. W. N. 420=39 M. L. T. 25=104 
Ind. Cas. 415. Where inspite of the decision that the application is time-barred, 
Court decides in favour of the applicant treating the application as one within 
time, the Court assumes jurisdiction illegally. A. I. R. 1926 Lah. 344=8 Lah. L. 

J. 170=27 P. L. R. 710=94 Ind. Cas. 117. 

Admission of appeal in non-appealable cases is revisable. A. I. R. 1926 All. 55 
= 48 A. 27 = 23 A. L. J. 891 = 89 Ind. Cas. 404 ; A. I. R. 1925 Pat. 525 = 4 Pat. 718=6 
P. L. T. 795=94 Ind. Cas. 217 ; A. I. R. 1923 Bom 214=25 Bom. L. R. 147=72 Ind. 
Cas. 256 ; L. R. 2 A. 166 (Rev.). 

By entertaining an objection under Order 21, rule 58, in execution of a mort- 
gage decree a Court assumes a jurisdiction not vested in it and the order of Court 
is open to revision. 58 P. R. 1918 = 23 P. W. R. 1918=113 P. L. R. 1918 = 44 Ind. 
Cas. 986. The High Court has jurisdiction to interfere with the wrong exercise by 
the Courts below of power vested in them under Order 21, rules 89 to 92 dealing 
with confirmation or setting aside of auction sale. 67 Ind. Cas. 286 (Cal). Where 
an order is impeachable on merits even though Court might have acted illegally 
or with material irregularity and the only result of allowing a petition of revision 
would be to deprive parties to another suii, it should not be set aside on revision. 
A. I. R. 1921 Oudh 168=8 O. L. J. 307 = 36 Ind. Cas, 545. No revision lies against 
a wrong decision on a question of w judicata, A. I. R. 1921 Oudh 54=24 O. C. 213. 

As to revision in case of decision as to jurisdiction under s. 20, each case must 
be decided on its own merits. Ordinarily, interference in revision is inadmissible in 
such cases and should only be exercised in exceptional cases to remedy an injustice. 
A. I. R. 1923 Lah. 565 = 77 Ind. Cas. 764. Where under the Bengal Tenancy Act 
the executing Court allows the reversioners to deposit the decretal amount in satis- 
faction of a decree.for rent obtained against a Hindu widow, he exercises a jurisdic- 
tion not vested in him by law or he is acting in the exercise of his jurisdiction 
illegally or with material irregularity and an order allowing such deposit is revisable. 
A. I. R. 1922 Cal. 95=26 C. W. N. i67 = 7o Ind. Cas. 127. Where a lower appellate 
Court erroneously decides in the exercise of its admitted jurisdiction as an appellate 
Court that the Court of first instance has or h.is not jurisdiction to entertain a 
suit. High Court can revise the order. A. I. R. 1933 Bom. 412 = 76 Ind. Cas. loio. No 
revision lies from the decision on a preliminary issue, regarding the jurisdiction 
of the trying Court to entertain the suit. A. I. R. 1921 Oudh 176=24 O. C. 231=64 
Ind. Cas. 92. Where the lower appellate Court has not exceeded its jurisdictions 
High Court would not revise its decision. '4 L. W. 411 = 35 Ind. Cas. 74. Pt de- 
claration not necessary for the suit and made beyond what is prayed for can be 
expunged in revision. A. I. R. 1923 CaL 321=68 Ind Cas. 626. 
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When after passing of a preliminary decree for accounts the case is transferred 
to another Court to deal with further proceedings of the case, the former Court 
having no jurisdiction to pass a decree for the amount founded due, the latter Court 
can by its discretion consider the question of a ^ novo trial, but the preliminary 
decree that has been passed must be taken into consideration as it cannot be set 
aside except in due course of law {t.e,, by an appellate Court) and the latter Court 
can exercise its discretion to hold a de novo trial only from the stage after the 
passing of the preliminary decree, but cannot go behind it. Order holding trial de 
novo from the commencement is revisable. A. I. R. 1929 Lah. 109== 118 Ind. Cas. 537. 

Where security has been filed but there is a clerical error as to the description of 
the property and the appellant has applied for its correction, the Court cannot by re- 
jecting the application, reject the appeal. In such a case revision will lie. A. I. R. 1925 
Oudh 402— 12 O. L. j. 83=86 Ind. Cas. 759. Reopening of the time-barred ex parte 
decree by lower Court can be interfered in revision. 144 Ind. Cas. 980= A. I. R. 

1933 Rang. no. Facts ousting jurisdiction must be patent on the face of the record 
before it can be predicated of a Court that it has exercised a jurisdiction not vested 
in it by law. 27 S. L. R. 261 = A. I. R. 1933 Sind 229. Where a Court appoints a 
fresh arbitrator without complying with the formalities prescribed in Sch. II, 
para 5 (2), the appointment is without jurisdiction or at least tainted with meterial 
irregularity and the order appointing the arbitrator can be set aside. 146 Ind. Cas, 
493 = A. I. R. 1933 Oudh 540. 

Where no appeal lies against an order, the erroneous order of the 
appellate Court can be interfered. 33 P. L. R. 463=A. 1. R. 1932 Lah. 416*= 140 
Ind. Cas. 48 ; see also 36 L. W. 636== A. I. R. 1932 Mad. 7i4=>=i932 M. W. N. 1244* 
Decree passed against wrong person can be set aside in revision. 53 C. L. }. 4159 
A. I. R. 1931 Cal. 673=134 Ind. Cas. 305. 

Olaufle (b)— Failure or decline to exercise jurisdiction. ^When a Court 
has jurisdiction to make an order and refuses to make it on the ground that it has 
no jurisdiction, that is a good ground for interfering the revision under s. 115. A.l.R. 

1934 Bom. 252 = 36 Bom. L. R. 499=58 B. 485 = 151 Ind. Cas. 78 ; A. I. R. 1934 Pat. 
641; A.l.R. 1934 Rang. 263 ; 38 C. W. N. 720=61 C. 903= A. I. R. 1934 Cal. 
8 i 2 = 59C. L. J. 441; see also 1934 A L. J. 1 26= A. I. R. 1934 All. 25=147 Ind. 
Cas. 782 ; A. 1. R. 1934 Oudh 352=11 O. W. N. 550=8 Luck. 734=150 Ind. Cas. 
791 ; A. I. R. 1934 Fat. 425=15 Pat. L. T. 602=148 Ind. Cas. 347. Where the Sub- 
ordinate Judge has failed to exercise jurisdiction vested in him by law by refusing 
to accept the plaint, and the Distiict Judge on appeal has erred in law in confirming 
the decision of the 6rst Court the High Court should interfere in revision. A. I. R. 
1929 Lah. 605=11 Lah. L. J. 282 = 119 Ind. Cas. 481. Erroneous order of returning 
plaint where suit ought to be dismissed is ground for revision, A. 1. R. 1926 All. 
58 = 48 A. 168=24 A. L. J. 83=90 Ind. Cas. 353. Refusing to admit application 
for wrong reasons is open to revision. A.l.R. 1927 Lah. 134=99 Ind. Cas. 690. 
Refusal to exercise jurisdiction undr s. 10, C. P. Code is open to revision. A. I. R. 
19:8 Oudh 355 = 5 O. W. N. 604=3 Luck. 650. Failure to exercise jurisdiction 
vested by the Calcutta Rent Act is contemplated by this section. A. J. R. 1922 Cal. 
514=26 C. W. N. 711 =49 C. 928=86 Ind. Cas. 727. Whereon an erroneous view 
of law a Court refuses to exercise powers vested in it or exercise powers not vested 
in it under wrong assumption that it has got them, High Court can interfere in revi- 
sion. A. 1. R. 1923 Mad. 230=44 M. L. J. 80=72 Ind. Cas. 839^ see also 115 Ind. 
Cas. 862 ; A. 1. R 1928 Lah. 811. A revision lies against an order of an appellate 
Court rejecting a suit on the erroneous ground of its not being maintainable. A. I. R. 
1925 Lah. 174=78 Ind. Cas. 444. Failure to decide the claim as laid and deciding 
it on other grounds not laid is irregularity and hence revision lies. A. I. R. 1921 
Sind 159=16 S. L. R. 207 (F. B.). Interlocutory order in matter of Court-fees and 
jurisdiction is revisable. A. I. R. 1925 Cal, 320=29 C. W, N. 76=52 C. 128=85 
In4* Cas, 870. Refusal to exercise inherent powers vested under ss. 151 and 152 
amounts to a refusal to exercise jurisdiction. A. I. R. 1925 Cal. 420=79 Ind. Cas. 
586. Refusal to receive evidence in support of application for restoration of a suit 
dismissed under Order XVil, rule 2, is a refusal to exercise jurisdiction. A. I. R., 
1923 Pat. 530=1 Pat. L. R. 281 = 74 Ind. Cas. 693. Failure to entertain a plea of 
illegality suo motu amounts to failure to exercise jurisdiction vested. A. I. R, 
1904 Mad. 169= (1923) M. W. N. 566=45 M. L. J. 551 = 76 Ind. Cas. 306. A refusal 
to accept deposit tendered for the purpose of setting aside a sale under Order 21, 
r. 89, is a refusal to exercise jurisdiction. A. 1. R. 1923 Pat. 490=2 Pat. 715=741 

C. P. Code.-37 
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Ind. Cas. 102. An erroneous order based on misconstruction of the provisions of 
the law amounts to refusal to exercise jurisdiction and is revisable. A. 1 . R. 1924 
Pat. 5 o 6*«83 Ind. Cas. 599 ==$ T. 107=^75 Ind. Cas. 856 ; see also 70 Ind. Cas. 
888— A. I. R. 1923 Mad. 435—44 M. L. J. 100*17 L. W. 705—46 M. 938. A palrably 
erroneous ^cision amounts to improper refusal to exercise jurisdiction prejudicing 
the party can be revised. A. 1 . R. 1924 All. 263=46 A. 73-21 A. L. J. 86 i -79 Ind. 
Cas. 605. 

Order refusing to extend time to pay costs rightly ordered to be paid before resto- 
ration of suit cannot be interfered in revision. A. 1 . R. 1926 All. 142 = 48A. I99-24A. 
L. ]. 120=90 Ind. Cas. 243. Where the lower Court refuses to order partition at the 
‘instance of any of the defendants in a partition suit as such a refusal amounts to a 
&ilure to exercise jurisdiction, a revision lies. A. I. R. 1926 Cal. 184—86 Ind. Cas. 765. 
Refusal to entertain an application under Order 2 1 , rule 89. on the ground that the 
petitioner has no /i?cus standi, amounts to failure to exercise a jurisdiction vested in 
It by law. A. I. R. 1921 Mad. I57=44M. 554=40 M.L. J. 497*13 L. W. 498 = 
(1921) M. W. N. 272 (F.B.)=63 Ind. Cas. 937. Where a Court having jurisdiction 
to entertain an application refuses to look upon it upon an erroneous assumption 
which is not warranted by facts, a revision lies. A. 1 . R. 1930 All. 477— (1930) 
A. L. J. 1166=126 Ind. Cas. 14 - Staying execution proceedings by wrongly applying 
Civil Procedure Code, s. 10, is refusing to exercise jurisdiction and a revision will 
lie. A. I. R. 1929 Lah. 694=119 Ind. Cas. 488. Revision will lie where the Judge 
thinks an appeal is untenable. A. I. R. 1930 Nag. 207= 13 N. L. J. 4= 121 Ind. Cas. 
668. Where a Court refuses to exercise a jurisdiction vested in it by law upon a 
misapprehension of the law or an erroneous construction of statute, the High Court 
will interfere in revision. 31 C. W. N. 733 ; see also 47A. 140= A. I. R. 1925 All. 

267— 85 Ind. Cas. 470. But holding that certain piece of evidence is not admissible 
is not failing to exercise jurisdiction. A. I. R. 1929 Pat. 633—11 P. L. T. 581 — 122 
Ind. Cas. 581. 

Dismissal of an application for setting aside an ex parte decree under Order 34, 
rule 6, on the erroneous ground that the application is not maintainable, amounts 
to failure of exercise of jurisdiction vested in the Court by law and a revision will lie. 
A. 1 . R. 1930 All. 84 i = (I93o) A. L. J. 1200=52 A. 829=124 Ind. Cas. 729. In a 
suit by a co-sharer landlord for his share of the rent or in the alternative for the 
whole rent, refusal to consider whether the plaintiff was entitled to a decree for the 
whole rent amounts to refusal to exercise a jurisdiction vested in it and a revision 
lies. A. I. R. 1923 Pat. 41*4 P* L. T. 39. Jurisdiction means power to decide. 
Wrong decision on admission of application that it does not lie is not refusal to 
exercise jurisdiction. A. I. R. 1927 Cal. 92B— 46 C. L. J. 182 = 31 C. W. N. 818=103 
Ind. Cas. 468. Remanding a case under Order LXI, r. 23 instead of under Order LXl, 

r. 25, does not create a point of jurisdiction as to justify revision. 64 Ind. Cas. 436. 

The failure to decide a plea amounts to a refusal to exercise a jurisdiction justify- 
ing a revision. 54 Ind. Cas. 662. The refusal by a Court having jurisdiction to 
entertain an application for review on the ground that an appeal has been filed 
subsequently amounts to a refusal to exercise jurisdiction and the order is open to 
interference by High Court in revision. 43 A. 288= 19 A. Lm J. 24=61 Ind. Cas. 334. 
Revision lies against a general order of remand by an appellate Court which mis- 
understands its own duties and in substance declines jurisdiction. 63 Ind. Cas. 858. 
The refusal of a Court to entertain an application under Order 21, rule 89, C. P^ 
Code, properly presented amounts to a refusal to exercise jurisdiction. 16 A. L. J.* 
717=40 A. 674—48 Ind. Cas. 14. Refusal to try issues raised before a Court amounts 
to declining to exerdse a jurisdiction vested in him by law so as to justify a revision. 
18 Cr. L. J. 303-15 A. L. J. 161 = 39 A. 297-38 Ind, Cas. 335. A wrong order under 

s. 10 staying a suit is a refusal to exercise jurisdiction and is open to revision under 
5.115. 6 O. L. J. 96=50 Ind. Cas. 212. Declining to accept a deposit by the 
debtor under Order XXI, rule 89, on the ground that he has sold his interest to a 
third party amounts to declining to exercise jurisdiction justifying revision. 52 Ind. 
Cas. 344. Wrongly refusing to entertain an application on the ground that it did 
iBot lie at all, amounts to declining of jurisdiction and order can be revised. 38 M. 
t». J. 322-27 M. L. T. 99= II L. W, 225—55 Ind. Cas. 267. Where a day is fixed 
issr evidence under Order XXXlll, rule 6, but Court disposes of apjilication thinking 
HiO case to be too weak on merits before date for production of evidence the ordkr 
of Court amounts to refusal to exercise jotisdfcUon. A. I. R. 1930 All. 7SB*(i930) 
A.f^ J;90i«ii26 Ind. Cas. 1. Dismtssal ^ a suit on plaintifi^s failure to amend the 
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plaint wiihout giving him an opportunity to continue the trial with the plaint as 
it was, amounts to refusal to exercise jurisdiction so as to justify revision. 4 Pat. 
L J. 277-51 Ind. Cas. 189. An order of an appellate Court in dismissing the 
execution application allowed by lower Court on the ground that it was made to a 
Court not having jurisdiction amounts to declining jurisdiction within the meaning 
of s. 115. A. I. R. 1924 Mad. 32 — 45 M. L. J. 210— 18 L. W. 17 — (1923) M. W. N. 
406—73 Ind. Cas, 956. Where a Receiver appointed to take charge of certain jewels 
in a pending suit applies for an enquiry and orders alleging that some jewels were 
in possession of a third person and the Court directs him to file suit in that behalf, 
but postpones trial of it till the decision of pending suit, the action of the Court in 
so doing amounts to refusal to exercise jurisdiction. 8 L. W. 436—48 Ind. Cas. 139. 
Where a Court passes a preliminary decree for rendition of account when it has 
such jurisdiction but its jurisdiction is ousted to deal with further proceedings f. e., 
to pass a final decree, the proper order for the appellate Court is to transfer the’ 
case to the Court having jurisdiction to try the suit and not to return the plaint for 
presentation to proper Court. Order returning the plaint is revisable. A. I. R. 1929 
Lah. 107—118 Ind. Cas. 537, Where an applicant for probate alleges that certain 
properties have been erroneously included in the Schedule and that they are trust 
properties and not part of the estate of the deceased and should therefore be excluded 
from the valuation, it is the duty of the District Judge in such a case to go into the 
matter and his failure to do so amounts to a refusal to exercise a jurisdiction in him 
by law and a revision lies. 78 Ind. Cas. 901. If there is failure on the part of the 
lower Court to exercise its jurisdiction so as to let a party take advantage of a parti- 
cular procedure to which he is entitled the fact that it has held that another 
procedure is open to him is no reason for not setting it tight in revision. A. I. R. 1929 
Nag. 179— 123 Ind. Cas. 432. The refusal to entertain an application under Order i, 
rule 8. without proceeding in accordance with law come under s. 115. 145 Ind. Cas. 

387-14 Pat. L. T. 361 -A. I. R. 1933 3°*- Where the Judge, refuses to 

consider the objections to an award though filed within time, he refuses to 
exercise a jurisdiction vested in him. 142 Ind. Cas. 83; — A. I. R. 1933 Rang. 38. 
Refusal to proceed with the execution by taking wrong view of law is revisable 
A. I. R. 1933 Oudh 225-10 O. W. N. 263. Where an order refusing to re-open 
a suit decreed ex patte is set aside on appeal, the latter order is open to revision. 
A. I. R. 1933 Rang. 156= 145 Cas. 370. High Court can interfere when the 
lower Court allowed an application barred by limitation without at all applying its. 
mind to the question of limitation and deciding the question. A, I. R. 1933 Pat.. 
132—144 Ind. Cas. 147. The High Court can interfere where the lower Court has 
failed to exercise a jurisdiction vested in him. 28 N. L. R. 54 — A. I. R. 1932 Nag. 
70—137 Ind. Cas. 88 ; see also 133 Ind. Cas. 407— A. I. R. 1931 All. 756 ; 131 Ind, 
Cas. 303-32 P. L. R. 737 ; 31 P. L. R. 984-132 Ind. Cas. 203=12 L. L. J. 167- A. 
I. R. 1930 Lah. 1017 ; A. 1. R. 1931 All. 332 — 130 Ind. Cas. 299. 

Clause (c)—Exercise of jurisdiction illegally or with material 
irregularity .-^Exercise of jurisdiction in a proper manner bars a revision. 19 A. 
L. J. 47 = 60 Ind. Cas. 899 ; see also A. I. R. 1928 Mad. 9S4— 112 Ind. Cas. 710 ; 
A. 1. R. 1922 Pat. 38. This clause cannot be invoked “when the question of juris- 
diction is not involved” or at least a question of procedure, for example, proceeding 
in the absence of a necessary party to the suit. It must be something independent 
of the decision itself an irregularity or illegality in the manner of arriving at it, not 
in the conclusion reached. A good working test is whether if the decision had been 
the other way, would the illegality still be there ? If not, the flaw must lie in the 
decision, and not in the manner in which it is reached. Consequently, if it would 
not be revisable, the test would not work in every case. But where it does, it 
could be decisive. A. I. R. 1936 Nag, 157**64 Ind. Cas. 848. The High Court 
can interfere in revision under section 115, C. P. Code, where the Court by mis- 
interpretation of a statute assumed jurisdiction in respect of a matter over which it 
would not have had jurisdiction if the statute had been rightly interpreted. 39 
C. W. N. 915. Clause (c) has a distinct meaning from that of the other two clauses ; 
it does not relate merely to irregularities in procedure ; it has been advisedly 
left in indefinite language in order to empower the High Court to interfere and 
correct gross and palpable errors of subotdinate Courts in the ends of justice. 38 
C. }V*N. 1146. This section applies to jurisdiction alone and High Court will not 
interfere in revision unless a grave injustice will otherwise be the result. A. I. R. 
1931 All. 72-(i93i) A. L. J. 13, Where the Courts below have wholly disregarded 
a High decree through an accident, the act though involuntary is an illegal 
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exercise of jurisdiction within the meanine^ of this section. A. I. R. 193^ Cal. 

C. iii*:34 C. W. N. 515=129 Ind. Cas. 308. Where the appellate Court 
has not been informed that the suit was stayed under s. 10 and it oiders to take 
it up forthwith, thinking it to be pending without adequate cause the Court below 
if it proceeds with the suit acts improperly. A party aggrieved can ask the Court 
below to reconsider its order although no revision is maintainable. A. I. R. 1929 
All. 9$7”"i93o A. L J. 235 = 121 Ind. Cas. 97. 

Judgment not properly expressed due to inexperience is no ground for revision. 
A. I. R. 1926 Oudh 183 = 88 Ind. Cas. 577. Mere defect of jurisdiction is not a 
ground for revision unless failure of justice has directly resulted from such a 
defect. A. 1. R. 1921 Lah. 265 = 82 P. L. R. 1922^67 Ind. Cas. 278. Erroneous 
decisions by the lower Courts on points of law and fact are not open to revision 
if no question of jurisdiction is involved. 116 Ind. Cas. 660; see also A. I. R. 
1930 Sind 170=24 S. L. R. 145 = 121 Ind. Cas. 161 ; A. I. R. 1926 Lah. 47 = 26 
P. L. R. 746=90 Ind. Cas. 1042. 

In considering cl. (c) all that the legislature requires is, that the Court should 
consider whether the Court below having jurisdiction in the matter, did in the exercise 
of its jurisdiction acted illegally or with material irregularity. Any illegality or material 
irregularity may be a basis for revising the order of the lower Court, and it is left 
entirely to the Revision Court to determine whether there has been such illegality or 
material irregularity as will dispose it to interfere. If a question of jurisdiction is in- 
volved, the Court may act under clause (a) or (b). 1932 A. L. J. 801 (805, 807), Per 

Boys /. A mere error of law in deciding a case cannot be said to be an illegal or 
irregular exercise of jurisdiction. If the Court is competent to determine the ques- 
tion of law and determines it, the High Court cannot interfere in revision because it 
considers that decision to be erroneous in point of law. Per Niamatulla /. in Ibid ; 
see also A. I. R. 1935 Lah. 120 ; A. I. R. 1935 Lah. 602 ; A. 1. R. 1935 3^5“ *6 

Pat. L. T. 3ii«i55 Ind. Cas. 976=14 Pat. 488 ; A. I. R. 1935 Pal. 267 = 155 1"^. Cas. 
419 ; A. I. R. 1935 Pat. 488=157 Ind. Cas. 474; 38 C. W. N. iooi = A. I. R. I934 
Cal. 861 ; A. I. R. 1934 Rang. 306=150 Ind. Cas. 1055 ; A. I. R. 1934 Rang. 230= 
151 Ind. Cas. 668. Where the lower Court entirely disregards the most important 
piece of evidence in the case, namely, the original grant in favour of the charity, 
and bases its order cn irrelevant documents, the procedure amounts to an illegality 
or material irregularity. 58 B. 623=152 Ind. Cas. 781 = 36 Bom. L. R. 687 = A. 1. R. 
1934 Bom. 343. Where the order of the District Judge vacating the decree of a 
Union Court is not in accordance with s. 88 of the Bengal Self-Government Act, 
the High Court may in revision interfere and set aside the order vacating the decree. 
60 C. L. J. 19. Where there is a wilful disregard or conscious violation by a Judge 
of a rule of law or procedure the High Court will have jurisdiction to interfere in 
revision. 34 Bom. L. R. 1273= A. 1. R. 1932 Bom. 584= 140 Ind. Cas. 381 = A. L. R. 
1933 Bom. 23 ; see also A. I. R. 1932 Mad. 217=138 Ind Cas. 136=1932 M. W. N. 
53 ; 11 Pat. 616=140 Ind. Cas. 572 = A. I. R. 1932 Pat. 346 ; 54 A. 394 ; I. R. i93* 
Lab. 646 ; 13 P. L. T. 726 ; 54 C. L. J. 555-A. 1. R. 1933 Cal. 349“ 1 37 Ind. Cas. 
474 ; A. I. R. 1932 Mad. 603= 1932 M. W. N. 290 ; 140 Ind. Cas. 325= 1932 M. W. 
N. 1338 ; 156 Ind. Cas. 1098. 

Acting illegally. — When a Judge delivers a perverse judgment he is exercising 
his jurisdiction illegally. A. I. R. 1930 Rang. 324=128 Ind. Cas. 848. What is 
illegal or materially irregular act must be decided on the merits of each case. ^ A. I. 
R. 1921 (U. B.) 27=4 U. B. R. 16=63 Ind. Cas. 838. Refusal to issue a certificate 
on remand is illegiCl and open to revision. 42 B. 363=20 Bom. L. R. 348^45 
Cas. 552. Joinder of persons claiming adversely to each other under an order of 
Court is an illegality justifying interference in revision. 57 Ind. Cas. 784. An order 
directing a pauper appellant to furnish security for costs, under Order 41, rule 10, 
is illegal and can be set aside in revision. A. 1. R. 1922 Lah. 27=3 Lah. 30=68 
P. L. R. 1922=67 Ind. Cas. 256. Where appellate Court decides on a point of 
fact not at all raised in the trial Court, the order is illegal and irregular and is 
revisable. A. I. R. 1926 Rang. 214=4 Rang. 202=98 Ind. Cas. 1029* Where the 
dedsiOD is not bas^ on merits but on question not supported by law, It shows 
Illegal exercise of jurisdiction. 44 C. L. J. 565=99 Ind. Cas. 946. The contraven- 
tion of an express provision of law is not merely an erroneous decision but is an 
iflegality. A. I. R. 1930 Oudh 9=118 Ind. Cas. 805. Where the lower Court 
applies its mind to the question of law and follows authority, it does not act illegally 
or wiA material Irregularity. 59 M,L.J. 3S4«32 L. W. 317=128 lad. Cas. 875. Lower 
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Court has not acted illegally or with material ^regularity only because it follows one 
view of law rather than another and the High Court will not interfere with it in 
revision. A. I. R. 1929 Bom. 198 = 31 Bom.L. R. 331*116 Ind. Cas. 249. Erroneous 
decision about admissibility or otherwise of document is no ground for revision. A. 
I. R. 1924 Rang. 212 = 2 Bur. L. J. 275 = 83 Ind. Cas. 334. In the absence of injustice 
or hardship though the order of the lower Court may be illegal it can not be revised. 
A. I. R. 1924 Nag. 293 = 78 Ind. Cas. 746. 

Acting illegally does not merely imply the committing of an error of procedure 
such as acting with material irregularity does and the High Courts can interfere and 
correct gross and palpable errors of subordinate Courts under s. 115 (e). A. I. R. 
1924 Cal. 633=83 Ind. Cas. 438=51 C. 690=28 C. W. N. 559 = 39 C. L. J. 431 = 
78 Ind. Cas. 958 , see also 61 Ind. Cas. 967=29 M. L. T. 95 ; A. I. R. 1921 U. B. 27 
=4 U. B. R. 16=63 Ind. Cas. 838 ; 76 Ind. Cas. 125 ; A. I. R. 1924 Lah. 662=76 Ind. 
Cas. 139 ; A. I. R. 1925 Nag. 236=83 Ind. Cas. 257 ; 97 Ind. Cas. 1025=A. I. R. 1926 
Rang. 205=4 Rang. 221 ; 90 Ind. Cas. 285 = 23 A. L. J. 948 ; A. I. R. 1926 Cal. 530= 
91 Ind. Cas. 839 ; A. I. R. 1930 All. 843=128 Ind. Cas. 818 ; A. I. R. 1929 All. 593= 
(1929) A. L, J. 769=51 A. 910= 1 19 Ind. Cas. 103 ; A. 1. R. 1929 Rang. 115=7 Rang. 
339=120 Ind. Cas. 899. 

The contravention of an express provision of law is not merely an erroneous 
decision but is an illegality. A. I. R. 1930 Oudh 9=1 18 Ind. Cas. 805 ; 10 Bur. 
L. T. 29=35 Ind. Cas. 426. Error caused by appeal disposed of by the inferior 
Court where parties are prejudiced can be corrected in revision. 114 Ind. Cas. 440. 
If there is misinterpretation of the document the concurrent findings of the lower 
Courts are open to revision by High Court. A. 1. R. 1933 Pesh. 67=146 Ind. 
Cas. 363. 

Order passed by illegal procedure consented by the opposite parly cannot be 
interfered in revision. 135 Ind. Cas. 230=1931 A. L. J. io87=A. I. R. 1932 All. 154. 
Execution against an exonerated party is an illegality. A. I. R. i933 Mad. 508=144 
Ind. Cas. 30, But order causing great inconvenience to the public does not involve 
illegality or material irregularity. 143 Ind. Cas. 143= 1933 A. L. J. 759= A.. I R. 
1933 All, 343. Refusal to confirm a sale held in execution of a decree is an illegality. 
A. 1. R. 1933 Lah. 90=13 Lah. 761 = 142 Ind. Cas. 687. Where two different suits 
for rent are hit at by Order 2, rule 2, the High Court will interfere in revision. 146 
Ind. Cas. 351=37 C. W. N. 730= A. I. R. 1933 Cal. 831. If the construction of the 
terms of a compromise by the Full Bench of the Presidency Small Cause Court on 
an application made in that behalf happen to be wrong, the Court could not be 
held to have acted illegally within the meaning of cl. (c). s. Ii5i C. P. Code and a 
revision therefore is not competent. 1934 M. W. N. 160. A. Judge confirming an 
execution sale on the very day on which it is held by acceptance of a bid acts in the 
exercise of his jurisdiction illegally or with material irregularity and the order can be 
set aside under the revisional powers of the High Court. A. I. R. 1934 Oudh 25. 
The order of a Judge refusing to issue a commission for examination of witnesses 
though wrong is not without jurisdiction or failure to exercise a vested jurisdiction 
or an exercise of it illegally or with material irregularity and Is no ground for 
revision. A. I. R. 1934 All. 37. 

Mere error of law.— Errors in conclusion of law or fact not involving questions 
of juisdiction are not open to correction in revision. 30 P. L. R. 230=113 Ind. Cas. 
539 ; see also 111 Ind. Cas. I4i=lnd. Rul. (1929) Pat. 493 ; A. I. R. 1929 Rang. 187 
= 119 lud. Cas. 749 ; A. I. R. 1927 Cal. 928=40 C. L. J. 182 = 31 C. W. N. 818 = 103 
Ind. Cas. 468 ; 66 P, R. 1915=146 P. W. R. 1915 = 31 Ind. Cas. 80 ; 23 C. L. J.JS 7 
= 34 Ind. Cas. 667 ; 22 C. L. J. 564=33 Ind. Cas. 346 ; 27 C. L. J. 294=41 Ind. was. 
919 ; 37 Ind. Cas. 19=3 O. L. J. 459 ; 45 C. 519=26 C. L-J- 325 = 22 C. W. N. 446 
=42 Ind, Cas. 711 ; 45 Ind. Cas. 761 = 16 A. L. J. 44i ; 48 Ind. Cas. 38=35 M. L. J. 
604=24 M. L. T. 482 =(i9i8) M. W. N. 716=8 L. W. 592 ; 35 M. L. J. 251=48 Ind. 
Cas. 128 ; 54 Ind. Cas. 757 ; 23 C. W. N. 759=52 Ind. Cas. 767 ; 52 Ind. Cas. 641 ; 
48 Ind. Cas. 614 ; 48 Ind. Cas. 160 ; 65 Ind. Cas. 512 ; 65 Ind. Cas. 355 = A. I. R. 
1923 Pat. 90=3 P. L. T. 314 ; 65 Ind. Cas. 50=15 S. L. R. 165 j A. I. R. 1922 Pat. 
376 =(i 922) P. 76=3 P. L. T. 29=1 Pat. 48=62 Ind. Cas. 927 ; 9 Rang. 71 = A. I. R. 
19^ Rang. 136 ; 63 Ind. Cas. 838= (1921) 4 H. B. R. 16 ; 65 Ind. Cas. 696= A. I, R. 
1923 Cal. 322 ; A. I. R. 1923 Cal. 280=68 Ind. Cas. 430 ; A. I. R. 1921 Cal. 749-35 
C. L. J. 327=70 Ind. Cas. 541 ; 71 Ind. Cas. 472 = A. I. R. 1923 All. 465 ; A. I. K. 
1922 Nag. 264=71 Ind. Cas. 31 ; A. I. R. 1924 All. 691=78 lad. Cas. 434 ; 95 ind. 
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Cas. 838 ; 91 Ind. Cas. 379 (Lah) ; A. 1 R. 1933 Sind 979 (F.B.)** 146 Ind. Cas. 777 j 
55 A. 2 i 6 «i 45 Ind. Cas. 436=1933 A. L. J. iio=A. I. R. 1933 All. 295 ; A. I. R. 
1933 Oudh 534^10 O. W. N. 1145 ; A. I. R. 1933 AH. 557=1933 A. L. J. 1269 ; A. I. 
R. 1933 Mad, 231 = 115 Ind. Cas. 380 ; 33 P. L. R. 391 = 137 Ind. Cas. 804 ; 137 
Ind. Cas. 5*3=33 I- R- 33® » A. I. K. 1932 Mad. 472 = 138 Ind, Cas. 140-, 
1931 A. L. J. 4 i 8=A. I. R. 1932 All. 379 ; 53 A. 519 ; 134 Ind. Cas. 463 5 A. I. R. 
193* Oudh 408 ; A. I. R. 1931 All. 667 ; 40 C. W. N. 698 ; A. I. R. 1936 Lah. 521- 
38 P. L. R. 800=163 Ind. Cis. 584 ; A. I. R. 1936 Cal. 706 ; 36 P. L. R. 177 ; A. I. 
R. 1934 Rang. 233 ; A. I. R. 1934 Lah. 825 = 152 Ind. Cas. 620=35 P. L. R. 670 ; 
35 P. L. R. 683 ; A. I. R. 1935 Lah. 972 ; A.I.R. 1935 Lah. 95* 5 A. I. R. 1935 Rang. 
158=156 Ind. Cas. 615 ; A. I. R. 1935 Pat. 191 ; A. I. R. 1937 Oudh 108. 

Erroneous decision on a question of law is no ground for revision if the Court 
had jurisdiction to try the case. A. I. R. 1926 Oudh 31 = 90 Ind. Cas. 430; A. I. 
R. 1926 Oudh 373=90 Ind. Cas. 373 •, A. I. R. 1936 Pat. 119=161 Ind. Cas. 26 ; 1936 
O. W. N. 344=161 Ind. Cas. 424 *. A.I.R 1936 Sind 205. Mistake regarding the 
question of limitation is not necessarily a ground for revision. A. I. R. 1928 Cal. 
189=47 C. L. J. 62=107 Ind. Cas. 733 ; A. i. R. 1927 Oudh 615 = 4 O. W. N. 1123 
= 107 Ind. Cas. 191 ; A. I. R. 1928 Cal. 202 = 32 C. W. N. 98=106 Ind. Cas. 561 ; 
A. I. R. 1627 Nag. 389=103 Ind. Cas. 113 ; A. I. R. 1927 Mad. 660 = 26 L. W. 15 = 
101 Ind. Cas. 514 ; A.I.R. 1927 Lah. 43 = 98 Ind Cas. 892 ; A.I.R. 1924 Pat. 37-2 Pat. 
800=4 I’.L.T. 49* = I Pat. L.R. 361 = 75 Ind. Cas. 430 ; A.I.R. 1922 Pat. 308 ; 55 Ind. 
Cas. 871*2 U. P. L. R. All. 72 •, 3 Pat. L. J. 376=46 lad. Cas. 176 ; 32 Ind. Cas. 
982 ; 133 Ind. Cas. 439=32 P.L.K. 4io ; 32 Ind. Cas. 3= 19 M,L.T. 24. A mere error 
of law such as for example on question ol limitation is not necessarily an illegality 
or exercise by a Court of jurisdiction not vested iq^hy law so as to entitle the person 
Aggrieved to apply fora revision. A. 1. R. 1924 Lah. 666=76 Ind. Cas. 14. The High 
Court will not interfere under this section merely because the lower Court had wrong- 
ly decided that a suit was barred by limitation or that it was barred by res judicata 
or because the lower Court had proceeded upon an erroneous construction of the 
sections of an Act or had misunderstood the effect of a document in evidence or 
had excluded evidence which it ought to have admitted. A. 1. R. 1924 Cal. 493= 
28 C. W. N. 292 = 80 Ind. Cas. 205. An erroneous decision on a question of 
limitation can be revised if the order results is an improper refusal to exercise 
jurisdiction, e, to execute a decree. A. 1. R. 1924 All. 263 = 21 A. L. J. 861 = 
46 A. 73=79 Ind. Cas. 605 ; see also A. 1. K. 1930 Lah. 1 13= 123 Ind. Cas. 571. 
If limitation for setting aside abatement is not considered it is a ground for inter- 
ference. A. I. R. 1926 Cal 444=87 Ind. Cas. 173. Where the order of the lower 
appellate Court overlooks the question of limitation in deciding the appeal a 
revision will lie. A. 1. R. 1929 Rang. 304=124 Ind. Cas. 263. 

Where a Court with jurisdiction to hear an appeal hears it, and while disposing 
of the appeal comes to a wrong conclusion on point of law, it does not amount to 
acting in the exercise of jurisdiaion "illegally or with material irregularity.’* A. I. R. 
1929 Pat. 633=11 P. L. T. 581 = 122 Ind. Cas. 581 ; see also A. I. R. 1930 Nag. 88 
= 120 Ind. Cas. 414. So a revision does not lie against a mistake of law apart from 
a question of jurisdiction. A. I. R. 1929 Lah. 26=116 Ind. Cas. 221 ; 117 Ind. Cas. 
727 ; A. I. R. 1928 Lah. 284=107 Ind. Cas. 273 ; A. I. R. 1927 Cal. 965=46 C. L. J. 
527=106 Ind. Cas. 851 ; A. I. R. 1928 Lah. 102=106 lad. Cas. 829 ; A. I. R. 1927 
AIL 358=49 A. 454=25 A. L. ]. 399= 100 Ind. Cas. 638 ; 100 Ind. Cas. 76 ; A. 1. R. 
1927 Rang. 90=5 Bur. L. J. 206=100 Ind. Cas. 327 ; A. I. R. 1927 Lah. 573=100 
Ind. Cas. 3 ; A. 1. R. 1926 Nag. 472=96 Ind. Cas. 251 ; 93 Ind. Cas. 855 = A. 1. R. 
1926 Lah. 355 ; 26 P. L. R. 783=92 Ind. Cas. 46 ; 75 Ind. Cas. 472 = A. 1. R. 1923 
All. 465 ; A. J. R, 1923 Oudh 18=9 O. L. J. 543= 72 Ind. Cas. 394. But when the 
Court below does not judicially consider what it ought to have considered and 
decides something that it is not called upon to decide there is illegal and irregular 
exercise of jurisdiction. 155 Ind. Cas. 1088 = 1935 P. L J. 527 = A. 1. R. 1^35 All. 
310. Revision is allowed where onus of proof was wrongly placed on wrong party. 
61 C. L. J. 18= A. 1. R. 1935 Cal. 71Q- 

]|rror of law unless it involves a want or refusal of jurisdiction or any illegality 
or material irregularity of procedure is not revisable. 13 N. L. R. 116=41 Ind. Cas. 

; 58 Ind. Cas. 182=18 A. L. J. 378. A. I. R. 1925 Oudh 373=** O. L. J. iii = 
((Sind. Cas. 918. Error of law involving question of jurisdiction can be ground for 
itirisioii. A. 1. R. 1928 Bom. 548=30 Bom. L. R. 1931=112 Ind. Cas. 734. Tliis 
aactiiiii applies to cases of material irregularity. It is wrong to utilise tbeeeciion to 
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correct errors of law and not merely to errors of procedure. A. I. R. 1926 Cal. 1112 
—30 C. W. N. 928=98 lad. Cas. 751. 

A revision is competent where there has been an entire misapprehension as to 
the law on the subject in Courts below. A. I. R. 1930 Lah. 572 = 31 P. L. R. 284= 
128 Ind. Cas. 56. Where a Court has overlooked the canon of interpretation that 
any statutory provision in the nature of taxation clause should be interpreted literally 
in favour of the subject the High Court will interfere in revision. A. I. R. 1929 
Rang. 210=120 Ind. Cas. 698. Whereby an error of law the Court excludes the 
main evidence in the case from consideration that there is such material irregularity 
in the exercise of jurisdiction as may by the judgment open to revision. A. I. R. 1930 
Lah. 177=119 Ind. Cas. 417. An error of law amounting to an usurpation of 
authority in the act of rejection of a petition for review of order confirming auction 
sale calls for interference under s. 115. A. I. R. 1929 Nag. 305 = 116 Ind. Cas. 65. 
Decision without impleading necessary party on mistaken notion of law is subject to 
revision. A. I. R. 1928 Lah. 414=10 Lah. L. J. 161 = 108 Ind. Cas. 391. Decision 
that application to set aside award is barred without reference to article or its 
wordings can be set aside. A. I. R. 1927 Mad. 436=52 M. L. J. 357 = 100 Ind. Cas. 
634. Where the lower Court has failed to decide the pleas of jurisdiction and limi- 
tation raised, revision lies. 95 Ind. Cas. 4. Finding arrived independently of 
inadmissible documents is not vitiated. A. 1 R. 1926 Pat. 29=90 Ind. Cas. 329. Sec* 
tion 115 applies to jurisdictions alone, the irregular exercise or non-exercise or it or 
the illegal assumption of it. A mere error of law is not an illegality within the 
meaning of this section. 142 Ind. Cas. 616= 10 O. W. N. 259= A. I. R. 1933 Oudh 
240. But the wrong application of the section of an Act can be revised. 34 P.L. R. 
440= A. 1. R. 1933 Lah. 335. Wrong finding on a question of law cannot be upset 
in revision. 13 L. L. T. 12. 

Material irregularity. — Material irregularity consists in misake of fact or 
law occasioned by wrong assumption or refusal of jurisdiction or in refusal to 
exercise of jurisdiction or exercising it illegally and irregularly ; decision as to what 
is material irregularity depends upon fact of each case. A. I. R. 1923 Mad. 254 = 
44 M. L. J. 69=44 M. I23 = (i922) M. W. N. 813=16 L, W. 898=72 Ind. Cas. 902. 
To show that there has been irregularity which can be remedied in revision the 
applicant should show that either the procedure for sale is entirely illegal, or he 
must show that there had been irregularity in the proceeding which has caused 
damage of a serious kind to his interest. A. I. R. 1931 Pat. 63=130 Ind. Cas. 265. 
Where there is a wilful disregard or conscious violation of a rule of law or procedure, 
the case is one of material irregularity calling for interference in revision under 
s 115, C. P. Code. 598.430=156 Ind. Cas, 662 = 37 Bom, L. R. 24i = A. I. R. 
1935 ^om. 222 ; see also A. I. R. 1935 Pesh. 186 ; 158 Ind. Cas. 250. An order for 
new trial on the basis of private information is tainted for material irregularity. 
62 C. 289. Where Court fails to exercise judicially discretion vested under s. 72, C. 
P. Code, revision can be granted. A. I. R. 1935 Lah. 964. Where a Judge deals 
with an application to be added as party to a suit summarily and dismisses it, 
totally misapprehending the nature of the application^ he acts with material 
irregularity. A I. R. 1935 P. C. 185 = 39 C. W. N. 1249=42 L. W. 554=37 Bom, 
L. R. 861 = 1935 P. L. J. 1124=1935 M. W. N. 1251 = 1935 O. W. N. 997. Where a 
Court refuses to allow an amendment under Order 6, rule 17, it acts with material 
irregularity. A. I. R. 1935 651 = 157 Ind. Cas. 112. It is a material 

irregularity when the finding is based on guess. A. I. R. 1934 Rang. 214 • 1936 
O. W, N. 237. Failure to issue notice to Government in pauper appeal is material 
irregularity. A. I. R. 1934 All. 424=1934 A. L. J. 827=^141$ Ind. Cas. 624. Refusal 
to go into question of jurisdiction before proceeding to hear the suit on the merits 
amounts to material irregularity, A. 1. R. 1934 Mad. 617=152 Ind. Cas. 369. 
An appellate Court acts with material irregularity if it goes beyond the pleadings 
and the grounds of appeal and remands a suit for the trial of issues which do not 
arise in the case. 152 Ind. Cas. 133=A. 1, R. 1934 Lah. 708. But a wrong 
decision on a question of limitation is not a material irregularity. A. I. R. 
1934 Pesh. 103. Wrongly placing burden of proof is not material irregularity. 
35 P. L. R. 334*151 Ind. Cas. 548. Decreeing suit on a case which is inconsistent 
with pleadings, amounts to material irregularity. A. I. R. 1936 Rang. 235=163 Ind. 
Cas. 668=14 Rang. 51 1. It is material irregularity if the appellate Court fails to 
notice on important ground of appeal. 162 Ind. Cas. 416= A. 1. R. 1936 Pesh. 97 ; 
see olso 38 P« L, R. 431* The misconstruction of a section of a statute by the lower 
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Court in deciding a matter which it has jurisdiction to decide does not amount to 
exercising jurisdiction illegally or with material irregularity so as to afford a ^ound 
for revision. 39 C. W. N. 910=62 C. L. J. 349. An error in arriving at 
the conclusion can not be set right by taking up the matter in revision, 
for error is not irregularity. A. 1 . R. 1930 All. 702 =(1930) A. L. J. 1043 
«I 32 Ind. Cas. 33 -, see also A. 1 . R. 1930 All. 831 = 12$ Ind. Cas. 578; A. 
I. R. 1923 Pat. 90=3 P. L T. 314765 Ind. Cas. 355. Failure of appellate Court 
to adjudicate upon a plea of limitation not pressed before it is not a material irregu- 
larity justifying revision. 42 Ind. Cas. 536 ; see also 32 Ind. Cas. 785=3 L. W. 176. 

An error of procedure resulting in a failure of justice amounts to material irregu- 
larity in the exercise of jurisdiction under section 115. 2 U. P. L. R. Pat. 29=1 P. 

L. T. 188=55 Ind. Cas. 445 ; see also 24 C. W. N. 288=46 C. 862 = 54 Ind. Cas. 439 ; 
A. 1 . R. 1922 Mad. 63=1922 M. W. N. 130 = 16 L. W. 760=65 Ind. Cas. 732. 
Decision without impleading necessary party is material irregularity and revision 
lies. A. I. R. 1926 P. C. 142*= 54 C. 338=53 I* A. 271=25 A. L. J. 61=25 L. W. 90= 

3 O. W. N. 989=1927 M. W. N. 84 = 29 Bom. L. R. 755=45 C. L. J. 274=31 C. W. 
N. 413 = 28 P. L. R. 113 = 52 M. L. J. 368 (P. C.)=99 Ind. Cas. 749 ; A. I. R. 1929 
All. 761 (1930) A. L. J. 223=122 Ind. Cas. 753. Where permission is given to with- 
draw a suit with liberty to bring a fresh suit« without adopting proper procedure, the 
order is tainted with material irregularity and as such should be vitiated. 130 Ind. 
Cas. 142= A. I. R. 1931 Cal. 107 = 34 C. W. N. 912. 

Where decree once made in a suit, the suit cannot be dismissed unless reversed 
in appeal. And if a trial Court, having fixed a date for further proceedings under 
directions of appellate Court modifying the preliminary decree, dismiss the suit on 
that date under Order IX, rule 9, such a dismissal is wrong and a revision will lie 
over it. A. I. R. 1930 Mad. 158=30 L. W. 979 = 123 Ind. Cas. 351. Revision lies on 
findings of facts when not properly arrived at, that is scrutinizing, all relevant 
evidence. It is material irregularity. A. I. R. 1929 Cal. 736=33 C. W. N. 569=120 
Ind. Cas. 451 ; see also A. I. R. 1928 Mad. 815=51 M. 860=55 M. L. ]. 565= (1928) 

M. W. N. 49=28 L. W. 513=110 Ind. Cas. 490 ; A. I. R. 1927 Rang. 283=6 Bur. 
L. ]. 152= 104 Ind. Cas. 316. A finding not based on the evidence on record amounts 
to material irregularity and is revisable. A. I. R. 1926 Lah. 566=96 Ind. Cas. 247* 
Not considering material evidence being materiil irregularity is open to revision. 
A. I. R. 1927 Rang. 302=6 Bur. L. J. 147 = 104 Ind. Cas. 321. 

Decision under serious error of procedure is material irregularity. A 1 . R. 1927 
Rang. 134=6 Bur. L. J. 16. Rejecting application for restoration without consider- 
ing record or without taking evidence being material irregularity is revisable. A. 1 . 

R. 1927 Lah. 239=100 Ind. Cas. 677* Failure to decide question raised being material 
irregularity is open to revision. 108 Ind. Cas. 604 (Lah). Misapplication of evidence 
can be ground of revision. A. I. R. 1929 Mad. 204=113 Ind. Cas. 36. Failure to 
take cognizance of important points is good ground for revision. A. I. R. 1928 Lah. 
299=29 P. L. R. 633 = 106 Ind. Cas. 226. Revision lies when numerous and various 
mistakes are committed. A. I. R. 1925 Mad. 614 = 48 M. L. J. 268=21 L. W. 654= 

87 Ind. Cas, 216. 

Where a Judge arrived at a decision by following an obsolete ruling acts with 
material irregularity. A. 1 . R. 1929 Lah. 824= 11 Lah. L. J. 491 = 117 Ind. Cas. 96. 
High Court should not interfere in revision with decision, however erroneous it 
may be, when it has no far reaching consequences. 56 M. L. J. 273=29 L. W. 
600=115 Ind. Cas. 351. Ignoring rule of estoppel is material irregularity. A. I. R. 
19'] Sind 159=16 S. L. R. 407=83 Ind. Cas. 360. Deciding issue not arising out 
of pleading is inegularity and hence revision lies. A. 1 . R. 1921 Sind 159 (F. B)= „ 
16 S. L. R. 207=83 Ind. Cas. 360. A finding directly opposed to evidence, justifies 
interference in revision on ground of material irregularity. A. 1 . R. 1924 Nag. 44^*19 ^ 

N. L. R. 165=75 Ind. Cas. 993. Order of refusal to confirm a sale without applica- 
tion under r. 89, or r. 91, is revisable. A. 1 . R. 1927 Lah. 71 ==98 Ind. Cas. 866. 
Setting aside sale as being illegal under s. 90 without substantial injury owing to, 
irregularity is revisable. A. I. R. 1924 All. 698=22 A. L. J. 4I3*’83 Ind. Cas. 1028. 

U Uie lower Courts have thrown out the plaintiffs suit on a question not arising in ^ 
the case and having referred to certain provisions of law which had no application! 
to it, revision will lie. A. 1 . R. 1929 Lah. 294= 117 Ind. Cas. 229. 

Overruling an objection as to the judicial misconduct on the part of an 
atbiirator without enquiry and without admitting proper evidence material to the 
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issue is materialirregularity. 22 C. L’. J. 237 = 31 Ind. Cas. 33. Wrong allocation 
dfthe onus of proof amounts to material irregularity, justifying interference in 
revision. A. 1. R. 1921 Lah. 166=3 Lah. L. J. 417 = 64 Ind. Cas. 91. Entirely 
altering a judgment after once it has been delivered in Court even though orally 
amounts to material irregularity. A. I. R. 1923 Mad. 663=(i923) M. W. N. 854= 

1 8 L, W. 105 = 72 Ind. Cas. 688. An order of a Sub-judge on an election petition 
can be revised if he has acted with material irregularity or illegality. A. I. R. 
1923 Mad. 360=44 M. L. J. 161 = 32 M. L. T. ii4 = (i923) M. W. N. 78=17 L. W. 
656=70 Ind. Cas. 987. Order for written statement is specific. Order requiring written 
pleas to be filed is discretionary and decree passed in default of which is open to 
revision. A. I. R. 1927 Mad. 1007=53 M. L. J. 504 = 39 M. L. T. 273= 105 Ind. 
Cas. 288. The Court commits a material irregularity in the exercise of its jurisdiction 
if either {a) it appears that it did not apply its mind judicially to the question before 
it, or ( 6 ) if the materials before it, were not such as could reasonably be held to be 
materials on which the Court might, rightly or wrongly, hold that there was a 
formal defect or other sufficient reason ejusdem generis with formal defects under 
Order XXIII, rule 2. A. I. R. 1929 All. 683 = (i929) A. L. J. 961= 119 Ind. Cas. 859. 
Where a Court imports into a case its alleged knowledge of witnesses as habitual 
givers of false evidence, etc.. Court acts improperly and with material irregularity. 
39 Ind. Cas. 424. 

The rejection of application for adjournment under Order XXII, rule i, without 
giving reasons is material irregularity justifying a revision. 14 A. L. J. 425*33 
Ind. Cas. 30. Omission to consider the question of estoppel is a material irregularity 
justifying a revision. A. I. R. 1921 Lah. 60=3 Lah. L. J. 181 = 60 Ind. Cas. 716. 
A premature order dischariring a surety can be revised under this section. 41 B. 
402=19 Bom. L. R. 112=39 Ind. Cas. 88. 

Misapprehension as to the nature of the contract entered into by the plaintiff 
is a material irregularity and a revision will lie. 56 lad. Cas. 489. Arriving at a 
conclusion of law of fact without having considered the law or a material part of 
the evidence, or by misunderstanding or erroneously reconsidering the statement, 
and depositions of witness is a ground for revision, provided petitioner has suffered 
Injustice thereby. 9 L. B. R. 263 = 12 Bur. L. T. 5 = 47 Ind. Cas. 781 ; see also 56 
Ind. Cas. 982 ; A. I. R. 1925 Mad. 456=21 L. W. 21 = 86 Ind. Cas. 178. Where 
appellate Court sets up a new case, a revision lies from its decision. A. I. R. 1927 
Lah. 73=98 Ind. Cas. 866. Wh^re decree has once been made in a suit, a suit 
cannot be dismissed unless reversed in appeal. And if a trial Court, having fixed a 
dale for further proceedings under directions of appellate Court modifying the preli- 
minary decree, dismisses the suit on that date under Order IX, rule 9, such a dis- 
missal is wrong and a revision will lie over it. A. I. R. 1930 Mad. 158=30 L. W. 
979=53 M. 395=57 M. L. J. 781 = 124 Ind. Cas. 605. Court cannot set aside elec- 
tion on mere ground of non-compliance with provisions of Act or Rules. It must 
further find that its result would have been different, had that irregularity not 
occurred. Failure of the Court to come to this finding is material irregularity and 
therefore revisable. A. 1. R. 1929 Mad. 2^7=119 Ind. Cas. 145* 

Decision of suit on grounds not raised by parties and to which no evidence is 
directed amounts to substantial error or defect of procedure and revision lies. A, I R. 
T924 Pat. 341*73 Ind. Cas. 41. A decision based not merely on a forced and im- 
possible construction of the facts but on importation of facts admitted by both parties 
not to exist falls under this section. A. I. R. 1923 Nag. 108=65 Ind. Cas. 88r. 
Amendment of sale-certificate at the instance of auction-purchaser without notice to 
judgment-debtor amounts to acting with material irregularity. A. 1. R. 1922 Maa. 
63=63 L. W. 760=65 Ind. Cas. 732=(i922) M. W. N. 130. Remand of the whole 
case by an appellate Court after a finding on one issue only amounts to material 
irregularity. A. I. R. 1923 Mad. 113=16 L. W. 593 = 30 L- T. 314*70 Ind. Cas. 

655. Where the lower Court does not pay heed to the provisions of s. 99, it acts with 
irregularity In the exercise of its jurisdiction. A. I. R. 1926 Lah. 402=93 Ind. Cas. 
938. Where lower Appellate Couit has misread a ruling of the Court and refused to 
entertain an application of a party which is really maintainable, material irregularity 
, IS committed. A. I. R. 1926 All. 305=48 A. 286=24 A. L. }. 286=92 Ind. Car 
.{67. An order refusing to set aside an order of dismissal of suit for default without 
considering the existence of sufficient cause for non-appearance of the plaintiff is 
open to revision. A I. R. 1923 Mad. I77=(i922) M. W. N. 822=18 L. W. 837=^0 
Ind. Cas. 38. Where defendant is alleged to be of unsound mind but the plaintiff 
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denies tbe fact, appointment of a guardian ad Htem of the defendant only after an 
interview by him by the Court, amounts to a material irregularity and the order la 
revisable. A, I. R. 1922 Cal. 86=70 Ind. Cas. 307. 

Reversing judgment of a lower Court on a new question not raised by the parties 
and without sufficient material for so doing amounts to acting with material irregu- 
larity. A. 1. R. 1925 Mad. 357 = &o Ind. Cas. 724. Order of dismissal of suit for 
absence of plaintiff at defendant's evidence is not material irregularity. A. I. R. 
1925 Oudh 933»2 O. W. N. 432^89 Ind. Cas. 418. Ordinarily when a Court acts 
on evidence which has not been proved or which is inadmissible in evidence, it does 
not act without jurisdiction but acts with material irregularity or illegality in exerci- 
sing Its jurisdiction. A. I. R. 1926 All. 161=23 A. L. J. 961 = 89 Ind. Cas. 22. Where 
the lower appellate Court has misread entirely the findings submitted to it by remand, 
Court acts with material irregularity. A. I. R. 1925 Oudh 933=2 O. W. N. 432 = 89 
Ind. Cas. 418. Where the defendant objects to the valuation of the plaint it is a 
material irregularity for the Court to refuse to frame an issue and decide it. The 
High Court can set aside the order in revision. A. I. R. 1923 Mad. I34~(i922) M. 
W. N. 692=69 Ind. Cas. 542. In a pre-emption suit assuming, as the value for pur- 
poses of jurisdiction, the market value at the time of the suit instead of that at the 
time of the sale is a material irregularity and revision lies. A. I. R. 1924 Lah. 380= 
69 Ind. Cas. 650. Non-joinder of Receiver in execution proceedings for sale amounts 
to material irregularity and justifies revision. A. 1. R. 1923 Mad. i44 = 43 M. L. J. 
211 = (1922) M. W. N. 745= 16 L. W. 322= 31 M. L. T. 290=47 M. 47= 7* Ind. Cas. 
293. Coming to certain conclusion without evidence and omitting to consider point 
of law required bylaw to decide, amounts to material irregularity. A. 1. R. 1923 
Mad. 503=(i923) M. W. N. i59=“32 M. L. T. 293 = 44 M. L. J. 409=72 Ind. Cas. 
137. An order gaiiting sanction to prosecute based on evidence which is legally in- 
admissible is open to revision. A. I R. 1923 All. 601 = 21 A. L. J. 399 = 24 Cr. L. J. 
900=75 Ind. Cas. 148. An order to furnish security for mesne profits is not without 
jurisdiction but passing such an order amounts to material irregularity within s. 1 15. 
A. I. R. 1927 Oudh 11 = 10 O. L. J. 209=74 Ind. Cas. 335. 

Where a Court does not purport to act under s. 151 an order for sale without a 
prater can be revised. A. I. R. 1924 Mad. 91 1 = 20 L. W. 488= 1924 M. W. N. 547. 
An improper order passed after investigation or failure to investigate a claim under 
Order 21, rule 63 amounts to material irregularity and levision lies. A. I. R. 1923 
Rang. 195 = 2 Bur. L. J. 134=76 Ind. Cas. 677. Transfer by a District Judge of 
cross suits pending in two different Courts, on application of one party, and without 
notice to the other amounts to material irregularity. 2 U. P. L. R. 162 = 23 O C. 216 
= 7 O. L. J. 523. Where there is an application for entering up satisfaction put in 
by the decree-holder the Court in allowing the application to be withdrawn acts with 
material irregularity especially when tbe judgment-debtor pleads discharge. ^5 M. 
L. J. 252=51 Ind. Cas. 411. Reversing order of reference after the submission of 
award and setting aside the award on the ground of some supposed defect in the 
order amounts to material irregularity and revision lies. 43 A. 305 = 19 A. L. J. 33 = 
60 Ind. Cas. 857. If on erroneous view of law as to limitation Court shuts out 
evidence offered, it acts with material irregularity justifying revision. A. I. R. 1921 
Cal. 251=48 C. 119=60 Ind. Cas. 801. A Court deciding objection to an award 
without notice to the objector of the date of hearing acts with material irregularity 
and its order is liable to be revised. 64 Ind. Cas. 394. But where instead of allowing 
additional evidence under Order XLI, rule 27, C. P. Code an appellate Court remands 
the case for ^re-trial, the irregularity in procedure is not such as to justify inter- 
ference in revision. 31 M. L. T. 182 (H. C.)=i6 L. W. 515 = 69 Ind. Cas. 826. An 
order directing further evidence to be taken by trial Court in an appeal against dis- 
missal of suit under Order XVII, rule 3, without expressly setting aside the decree 
passed by lower Court amounts to acting with material irregularity. A. I. R. 1924 
Rang. 117=1 Rang. 656=79 Ind. Cas. 482 ; sec also A. I. R. 1925 Cal. 515 = 78 Ind. 
Cas. 149. Where both the plaintiff and defendant are residents of one place outside 
the jurisdiction and the plaintififis examined on commission but defendant was not so 
examined, though he is served with summons at that place, omission to examine 
him amounts to material irregularity. A. 1. R. 1924 Mad. 541*46 M. L. J. 131 = 34 
M. L. T. 3I4 =Ci 924) M. W. N. I91 =78 Ind. Cas. 407. 

Where in disposing of an objection under Order 21, rule 58. tbe Court failed to 
decide tbe question of possession it acts with material irregularity. A. I. R. 1931 

666=132 Ind. Cas. 666. The Judge is not obliged to refer to the evidence 
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under Order 20, rule 4, but if he does so and his reference indicates that he did not 
consider a material portion of the evidence, the High Court is entitled to enterfere 
in revision. 35 C, W. N. 1242. In a pre-emption suit, order of the Court to dis- 
tribute shares among pre-emptors on a wrong basis can be interfered in revision 
on the ground of irregularity. 35 C. W. N. 1058. Order in a redemption suit, 
illegally discharging the mortgagor defendant can be interfered in revision. 8 O. 
W. N. 1143 = A. I. R. 1931 Oudh 410. Where a Court sets aside an order of dis- 
missal without taking into consideration the evidence produced by the parties and 
without any reference to the pleadings involved in the case, the order in question is 
vitiated by a material irregularity and can be set aside in revision. 132 Ind. Cas. 431 
— 1931 A. L. }. 962s A. I, R. 1931 All. 452. Where the application for leave to sue 
in forma pauperis was rejecfed by the lower Court on mere conjecture that the appli- 
cant is not a pauper, the order can be revised. A. I. R. 1931 Rang. 318. If the result 
of the amendment allowed by the lower Court to convert the suit into one of another 
and different character by the addition of the prayer for a relief barred by limitation 
at the date of the plaint, it is a case of material irregularity which should be put right 
by revision. 133 Ind. Cas. 497 = 33 L. W. 648 = A. I. R. 1931 Mad. 542 = 61 M. L. J. 
316. Where lower Court rejected an application for amendment of decree under 
s. 1 52, but the decree was not in accordance with the intention of the Judge who passed 
it, a revision lay against such an order. 8. O. W. N. 1121 = A. I. R. 1931 Oudh 422. 
Where in a petition under Order 21, rule loo, the lower Court asked the decree-holder 
to begin his case and examine his witnesses before the examination of the claimant’s 
witnesses, is a serious irregularity. A. I. R. 1931 Mad. 534=7*32 Ind. Cas. 301. 
Where the appeal is out of time and the lower Court dismissed it without consider- 
ing extension of time, it acts'wiih material irregularity. A. I. R. 1933 Lah. 260=145 
Ind. Cas. 153. Where the Court confirms the sale before adjudicating upon 
applications under Order 21, rule 90, it acts with material irregularity. A. I. R. 
1933 All. 137=145 Ind. Cas. 732. If the Court refuses a party a right to lead 
evidence on a matter on which the parties are at issue, it exercises its jurisdiction 
with such material irregularity as to vitiate its order. 144 Ind. Cas. 461 = 14 Par, 
L. T. 300= A. I. R. 1933 Pat. 278. There is a material irregularity in the exercise of 
jurisdiction, if there is no proper consideration of pleadings and the evidence. 144 Ind. 
Cas. 834=29 N. L. R. 164 = A. I. R. 1933 Nag. 188 ; see also 14 P. L.T. 338 = A. I. R, 
1933 Pat. 284. The conclusion of the Court that there has been an unnecessary delay 
for the claim would not, of course, be open to revision by the High Court. But the 
Court cannot come 10 the conclusion whether there has been an unnecessary delay 
without considering any explanation that might be offered on behalf of the objector. 
145 Ind. Cas. 444=1933 A. L. J. ii77 = A. I R- *933 All. 751. The refusal of the 
Court to allow an amendment in order to enable the controversial matter between 
the parties to be settled once for all amounts to failure to exercise a jurisdiction 
vested in it by law. 55 .A, 256= 145 Ind. Cas. 859=1933 A. L. J. 268= A. I. R. 1933 
All. 374. 

Revision from interlocutory orders.— It is not the practice of High 
Courts to allow revision of interlocutory orders which can not be questioned 
in appeal and revision will lie in such cases only when great inconvenience or injus- 
tice would otherwise result. A. I, R. 1930 Nag. 51 ; 121 Ind. Cas. 672; A. 1. R. 
1936 Lah. 569=165 Ind. Cas. 131 ; 1936 A. M.L J. 4 ; A. I. R. 1935 Pat. 90=154 
Ind. Cas. 615 ; A. I. R. 1935 Rang. 466=13 Rang. 595 ; A. I. R. 1935 Rang. 225 = 
157 lad. Cas. 814 ; A. I. R 1935 Pat. 186=16 Pat. L. T. 158-155 Ind. Cas. 617 ; 
A. I. R. 1935 Rang. 122 = 156 Ind. Cas. 162 ; A. I. R. 1934 All. 986=1934 A.L.J. 
1204 v A. I. R. 1934 Cal. 479=149 Ind. Cas. 126. No revision lies from an order 
under s. 10, C.P. Code. A. I. R. 1939 Lah. 662 ; 113 Ind. Cas. 116 (Sind). Judicial 
Commissioner’s Court cannot interfere in revision with interlocutory orders even in 
exceptional circumstances. A. I. R. 1930 Sind 265 = 24 S. L. R. 277=127 Ind. Cas. 
673 (F. B.). According to Madras High Court, High Court is competent to revise in- 
terlocutory orders or proceedings. A. I. R. 19I9 Mad. 121 = 113 Ind. Cas.^ 646. But 
High Court will interfere with an interlocutory order only when it is perverse 
or will result in irreparable injury to party. A. I. R. 1927 Mad. 524 \ (1927) M.W.N, 
218 ; see also A. I. R. 1926 Mad. 1047 (F. B.)=5i M. L. J. 500=97 Ind. Cas. 921 ; 
A. I. R. 1924 Mad. 846=47 M. 934=47 M. L. J. 460=20 L. W. 533 ; (1924) M.W.N, 
863=80 Ind. Cas. 604. An interlocutory order rejecting the claim of a person to be 
a legal representative of a deceased plaintiff is revisable. A. I. R- 1924 Mad. 813 — 
47 M. L. J. 370=35 M.L. T. 82 =(i 924} M.W.N. 763=80 Ind. Cas. 942. The 
Couit will also interfere in revision with an interlocutory order, only in such cases as 
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where the Court below has acted perversely or in a manner as to cause irreparable 
loss to plaintiff. A. I. R. 1923 Mad. 690=45 M. L. J. 703=^18 L. W. 198^(1923} 
M.W.N. 403=76 Ind. Cas. 207. Where there is no direction as to mesne profits in 
the prellmlnaxy decree an order of the Court directing Commissioner to ascertain 
tnesne profits before final decree cannot be revised. A.I.R. 1933 Mad. 43»l6 L. W. 
312 = (1922) M. W. N. 562=31 M. L. T. 180=74 Ind. Cas. 591. In the case of 
a witness not under the control of the party asking for the commission, who 
resides beyond the jurisdiction fixed under Order XVI, rule 19 (^), a commis* 
sion should issue as a matter of right, unless the Court is satisfied that a party 
is merely abusing its authority to issue process ; and any order refusing issue of 
commission as above, is liable to be set aside in revision. A. I. R. 1923 Mad. 
321 = 46 M. 574 =(i 923 y M. W. N. 157=17 L. W. 251=44 M. L. J. 202 = 71 Ind. Cas. 
530. But there is no revision against an order granting temporary injunction. 
A. I. R. 1922 Mad. i72=(i 922) M. W. N. 303=16 L. W. 238=70 Ind. Cas. 713. 

The use of the revisional power would be justified where the lower Court has 
decided that the suit is not bad for misjoinder of parties and causes of action. 
A, I. R. 1922 Mad. 174=43 M.L.J. 277 = (i922) M. W. N. 316= 16 L. W. 186=70 Ind. 
Cas. 684. An order refusing to stay a suit where the same question is in issue 
between the parties in two different suits is revisable. A. I. R. 1923 Mad. 88 
= i6L. W. 607. So also an order refusing to stay the suit where the same ques- 
tion is in issue between the parties in two different suits is revisable. Ibid. But 
the High Court has the power in revision to interfere with an interlocutory order 
only in extreme cases. A. 1 . R. 1922 Mad. 321 = 1 5 L. W. 667 = (1922) M. W. N. 
521=68 Ind. Cas. 167. 

High Court will not interfere in revision with interlocutory orders except in special 
circumstances. A. I. R. 1929 Cal. 831 = 125 Ind. Cas. 112. Where the lower Court 
decided wrongly the question of jurisdiction and on such wrong decision gave 
itself jurisdiction, the High Court will interfere. A. I. R. 1929 Cal. 159=116 Ind. 
Cas. 172. High Court will interfere in revision only when irreparable injury would 
be caused if revision is refused. A.I.R. 1927 Cal. 1149= 53C. 767 = 30 C. W. N. 
907=98 Ind. Cas. 615 ; A. I. R. 1925 Cal. 1118=85 Ind. Cas. 619 ; 82 Ind. Cas. 1008= 
40 C. L. J. 191=28 C. W. N. 99 i=A, I. R. 1925 Cal. 204. An order wrongly re- 
fusing to grant commission for examination of witnesses, is revisable. A. 1 . R. 1922 
Cal. 42 = 35 C. L. J. 78=68 Ind. Cas. 9. 

Interlocutory order according to Allahabad High Court is not subject to appeal. 
A. I. R. 1928 All. 97 = 50 A. 276=25 A. L. J. 991 = 108 Ind. Cas. 735 5 39 A. 254= 
15A. L. J. 227 = 38 Ind. Cas. 828 ; but see 18 A. L. ]. 486=58 Ind. Cas. 729*, An 
order of a Subordinate Judge allowing a plaintiff to put in an application conditional 
on the payment of a certain amount of costs is not revisable. 240. C. 215=64 
Ind. Cas. 211. Interlocutory orders are open to attack in an appeal from final orders 
under s. 105 and therefore not revisable. 24 O. C. 215=64 Ind. Cas. 211. An order 
deciding preliminary issues in a suit is not open to revision where such order 
would be appealable after the final decision of the suit. 2 U. P. L. R. (All) 157= 5^ 
lod. Cas, 248. Where a case is still pending interlocutory orders passed during 
the course of hearing cannot be made the subject of revision, unless they deter- 
mine the case, so far as the party applying for revision is concerned, or concluded 
the claim otherwise in a manner not open to appeal. 5 O. L. J. 430= 47 Ind. Ca& 
676. An order of remand is not an interlocutory order for the purposes of revi- 
sion. A. L R. 1923 Oudh 177=26 O. C. 10= 10 O.L J. 36=73 Ind. Cas. 591. An inter- 
locutory order made with the object of collecting materials upon which the case 
is to be determined thereafter is not revisable. A. i. R. 1925 Oudh 189 = 11 O. L. J. 
692=28 O. C. 78=80 Ind. Cas. 612. 

The Chief Court of Lahore will interfere with interlocutory orders only in excep- 
tional cases. 26 P. L. K. 1917=40 Ind. Cas. 65 ; 64 Ind. Cas. 387 ; 42 Ind. Cas. 221 = 
164 P. W. R. 1917 ; but see 149 P. W. R. iq6=8 P. L. R. I 9 * 7 = 3 S Ind. 

Cas. 608 ; A. I. R. 1923 Lah. 301=75 Ind. Cas. 107 ; 84 Ind. Cas. 259=6 

Lah. 558. No revision lies against an interlocutory order save where irreparable 

loss would otherwise occur. 20 P. W. R. 1919=49 Ind. Cas. 470. No revision 

lies against an interlocutory order when the applicant has another remedy ojien 
10 him. 120 P. W. R. 1918=46 Ind. Cas. 189 ; 96 Ind. Cas. 173 (Lah ). No revision 
lies to the Chief Court from an interlocutory order, where the final decree to be 
passed would be appealable. 76 P. L. R. 1916=36 Ind. Cas. 57* The power of 
ffMsion in the case of interlocutory order should be exercised in a case where inUr 
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the waste of time, money and trouble involved by the re-opening of the pro- 
ceedings could never be repaired. 77 P. R. 1919=52 Ind. Cas. 859. An order 
allowing a party to produce fresh evidence on an issue after closing the 
case was held as not open to revision. 17 P. W. R. 1921 = 59 Ind. Cas. 
450. Revision lies in the case of interlocutory orders where otherwise irre- 
mediable damage would result to the parties. A. I. R. 1922 Lah, 100=4 Lah. L. 
J. 176=29 P. L. R. 1922=65 Ind. Cas. 282. Entertaining an appeal from an 
interlocutory order amounts to assumption of jurisdiction not vested in the 
Court. 2 Lah. L. J. 673=67 Ind. Cas. 278. Even when the order is not of 
an interlocutory nature the High Court should not interfere except in cases where 
the order is not a final order such as one under Order 41, rule 25. 2 Lah. L. J. 
662=67 Ind. Cas. 269. Interlocutory order deciding a question as to place of trial 
can be interfered in revision. A. I. R. 1927 Lah. 72 = 86 Ind. Cas. 395. Where suits 
for declaration that certain documents are void and for injunction to restrain 
opposite party from proceeding to arbitration under arbitration clause are filed the 
order of Court staying suit and asking parties to proceed with arbitration is final 
and revision lies from it. A. I. R. 1931 Lah. 66=130 Ind. Cas. 769. Orders 
refusing amendment of plaint or refusing permission to withdraw suit on the ground 
that it is defective in form are not open to revision being interlocutory orders. 
A. I. R. 1930 Lah. 589=31 P. L. R. 456=122 Ind. Cas. 105. 

An interlocutory order is not capable of revision except where the order 
complained against is such as is calculated to cause irreparable loss to the injured 
party and there is no right of appeal and no remedy available to the party. A. 1. R. 
1924 Pat. 673=5 P* L. T. 425 = 3 Pat. 930=80 Ind. Cas. 667 \ see also A. I R. 1926 
Pat. 575=97 Ind. Cas. 353 ; 72 Ind. Cas. I48 = A. I. R. 1923 Pat. 518=4 P. L. T. 
401 ; A. 1. R. 1923 Pat. 598=3 P. L. T. 638. Where the record of a case has been 
sent for by the High Court, it would not be exercising a wise discretion to refuse 
to interfere on the mere ground that the order is an interlocutory one. A. I. R. 1922 
Pat, 359=4 Pat. L. J. i9S==(i922) Pat. 79=50 Ind. Cas. 470* The High Court 
will interfere with an interlocutory order directing the trial of certain issues in a 
case before trying others. 2 P. L. T. 154=60 Ind. Cas. 528. Revision from 
erroneous preliminary decision is bad and should be permitted in special circum- 
stances only. 110 Ind. Cas. 78. 

Court in appeal is not to revise an order which though not appealable can be 
called into question in appeal. A. I. R. 1927 Bom. 599=29 Bom. L. R. 1355 = 107 
Ind. Cas. 50. Rejection of evidence as inadmissable is no ground of revision. A. 
I. R. 1927 Bom. 664=29 Bom. L. R. 304=101 Ind. Cas. 385. The High Court has 
the power to call for the record of a case in which the question of jurisdiction 
is involved, even if it be in an interlocutory stage. A. I. R. 1924 Bom. 67=48 B. 
43 = 25 Bom. L. R. 992 = 77 Ind. Cas. 241. The High Court will not interfere with 
interlocutory orders passed by a Court while a suit is pending. 22 Bom. L. R. 
801 = 448.619=57 Ind. Cas. 556. Interlocutory orders will not be interfered with 
in revision unless for most cogent reasons and to prevent immediate injuries. 43 
Ind. Cas. 684. An interlocutory order passed in an appealable case cannot be 
revised. 41 Ind. Cas. 942. 

An interlocutory order is open to revision if it goes to the root of the case and 
allows the continuance of a litigation which the lower Court has no jurisdiction 
to allow. 15 N. L. R. 21 = 49 Ind. Cas. 34 ; see also 55 Ind. Cas. 739 \ 60 Ind. Cas. 
481. The High Court can interfere with order on interlocutory application by way 
of setting it aside when no appeal lies directly from an order and when sufficient 
grounds exist preemptorily calling for its interference even though the substance of 
the order may be one that could be brought up on appeal from the final decree 
in the suit. A. I. R. 1921 L. B. 6=11 L. B. R. 65=64 Ind. Cas. 821. Where the 
interests of justice requires the amendment which was refused, the High Court 
may interfere in revision. 67 Ind. Cas. 335* A wrongly passed order staying 
a suit in contravention of s. 10 though interlocutory is open to revision. A. I. R. 
1923 Lah. 69=33 P.' W. R. 1922 = 69 Ind. Cas. III. Order of refusal to stay suit 
under s. 10, C. P. Code, is also revisable. A. I. R. 1925 Lah. 144*82 Ind. Cas, 234. 
But no revision lies against an interlocutory order if the decree that might be 
passed in suit is appealable. 71 Ind- Cas. 911. The determination of one of the 
issues in the case docs not afford a ground for revision unless the decision goes 
to the root of the jurisdiction of the trial Court to determine the remaining issues. 
A. L R. 19*4 Pat. 673-S P. L. T. 4J5=.(i924) Pat. 254=3 Pat. 930=80 Ind. Cas. 667. 
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It is not usual to interfere in revision in the case of interlocutory order. A. I. 
R. 1925 Nag. 62*79 Ind. Cas. 911. Interlocutory orders against which no appeal 
ran lie but the correctness of which can be challenged in an appeal against the 
"iinal decree on the suit can be revised. A. I. R. 1925 Nag. 108 = 80 Ind. Cas. 375. 
Where the only interlocutory order passed is to adjourn the matter to give the defen- 
dant time to reply, even if the order was inexpedient, the Court cannot interfere. A. 

I. R. 1924= Nag. 417 = 7 N.L.J. 183-78 Ind. Cas. 969. Orders not passed in the course 
of proceedings in the suit or orders passed in separate proceedings after the suit has 
terminated one way or the other are revisable. A. 1. R. 1926 Lah. 642 *96 Ind. Cas. 
830. Interlocutory order which involves principle and question of jurisdiction is 
Open to revision. A. I. R. 1928 Nag. 131 = 106 Ind. Cas. 57. Order of restoration of 
suit dismissed for default not being interlocutory order is subject to revision. 107 Ind. 
Cas. 395- Refusal to grant temporary injunction is no ground for revision. A. I. R 
192s Nag. 222 = 107 Ind. Cas. 908. No revision lies against an order staying the 
trial of suit. A. I. R. 1923 Lah. 69=33 P- W. R. 1922=69 Ind. Cas, iii. Declining 
to entertain objection of defendant, before passing a decree absolute under Order 
XXXIV, r. 5 (2) does not call for a revision. 5 P. L. J. 342. No revision lies against 
an order issuing a warrant of attachment against the properties of witness. 4 O. L. 

J. 450=42 Ind. Cas. 42. 

An order refusing to extend time for setting aside an abatement under Order 
XXII, rule 9, or for an application for review is not open to revision. 25 M. L. T. 
ii 6 =(i 9 i 8 ) M. W. N. 883 = 9 L. W. 166=49 Ind. Cas. 268. Declining to entertain 
objection of defendant, before passing a decree absolute under Order 34, rule 5 (2), 
does not call for revision. 5 P. L. J. 342. Where an objection to the place of suing 
is overruled and embodied in a formal order the High Court has power to revise the 
order. 41 A. 602=17 A L. J. 7i8=x U. P. L. R. (H. C.) 120 = 51 Ind. Cas. 331. 
An order refusing a claim under Order 21, rule 58, to property, which has been 
ordered to be sold under a mortgage decree is not revisable. 26 C. W. N. 50=68 
Ind. Cas. 271. Where a Court dismisses a suit under Order IX, r. 8, C. P. Code 
before the receipt of the report of a Commissioner appointed in the suit, the order 
of dismissal can be set aside in revision under s. 115. 54 Ind. Cas. 56S. Where a 
Judgment-debtor deposits money under Order XXI, r. 89, without an application to 
set aside the sale and the sale is confirmed and the Court gives notice to the judge • 
ment-debtor to take away the money, High Court cannot entertain an application 
in revision to set aside that order. 43 B. 735 = 21 Bom. L. R. 835 = 53 Ind. Cas. 135. 
An order by a trial Court, enforcing on application the order made by a liquidator 
under s. 47 (2) (^) cannot be revised. A I. R. 1929 Rang 1 13= 1 18 Ind. Cas. 403. 
An order setting aside an abatement cannot be interfered in revision on the ground 
of want of sufficient cause to pass the order. 63 Ind. Cas. 230 (All). An order of a 
Court deciding that it has jurisdiction to entertain a suit is not revisable. 40 P. W. 
R. 1926=59 Ind. Cas. 680. Au order setting aside an order rejecting an appeal for 
failure of the appellant to give security for costs, is not open to revision when it is 
made in the interest of the justice. 18 A. L. J. 838—2 U. P. L. R. 283 
(AI1}=42 a. 626=60 Ind. Cas. 81. Where the lower Court dismissed 
for default an application for setting aside an ex parte decree without 
considering whether there was sufficient cause for the non-appearance of the 
I^titioner, High Court set aside the order and directed restoration of the appliac- 
tion. 49 Ind. Cas. 745 •, see also A. I. R. 1922 Oudh 14. An application for 
probate of a Will was opposed by the daughter’s son’s son of the grand-father of the 
testator and the propounder was a perfect stranger to the family. The High Court 
held, that the order of the District Judge could be revised under s. 115. 24 C. W. N. 
316—31 C. L. J. 81*56 Ind. Cas. 122. The High Court has jurisdiction under this 
section to revise an interlocutory order passed by a subordinate Court from which 
no appeal lies to the High Court. But it is only when irremediable injury will be 
done and a miscarriage of justice inevitably will ensue that the Court will intervene. 
II Rang. 36-143 Ind. Cas. 525- A- 1 . R. 1933 Rang. 49 ; I34 Ind. Cas. 118 ; A. I. R. 
1931 l^ng. 193—131 Ind. Cas. 503. The word 'case* is wide enough to include 
an interlocutory order and even though there may be an appeal from the final 
decree, that consideration will not prevent interference in revision. 134 Ind. Cas. 
744—9 Rang. 71 -A. I. R. 1931 Rang. 136. 

N0W plea.— A plea of estoppel cannot be entertained for the 6rst time in revi- 
sion. A. 1. R. 1925, Nag. 77»22 N. L. R. 118-80 Ind. Cas. 946. Point as to res 
judUais cannot be raised for the first time in revision. A. 1. R. 1921 Mad. 532—13 
L. W/ 289— 62 Ind. Cas, 480. Objection as to non-jjinder cannot be raised in the 
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first instance in a revision where right to objection accrued during the suit. 46 Ind. 
Cas, 648. So also fresh question of limitation cannot be raised. A. 1 . R 1927 Cal' 
381 = 45 C. L. J. 555 = 103 Ind. Cas. 69. Fresh question of jurisdiction cannot also be 
raised. A. I. R. 1927 Cal. 381=45 C. L. J. 229=102 Ind. Cas. 125 ; but see 162 Ind. 
Cas. 4 i 6*A. I. R. 1936 Pesh. 97; The general rule is that in revision fresh point 
cannot be considered, whether it be of law or of fact. A. I. R. 1925 Pat. 461 = 6 P. L. 
T. 295 = 87 Ind. Cas. 381 ; 40 C. L. J I97=A. I. R. 1924 Cal. 1036=84 Ind. Cas. 
685 ; 62 Ind. Cas. g52 = A. I. R. 1922 Bom. I 49=47 B. 56=23 Bom. L. R. 802 ; but 
see no Ind. Cas. 63 = 51 M. 672* A. I. R. 1928 Mad. 528=55 M. L. J. 274=28 L. 
W. 297 ; 35 P. L. R. 109; A. I. R. 1934 Lab. 230 = 35 P. L. R. 109=150 Ind. Cas. 
357 ; A.I.R. 1934 Pesh. 50 ; A.I.R. 1936 Pesh. 157 = 164 In 1 . Cas. 189. 

Prom what order revision is competent.— Order refusing to restore an 
application for review dismissed in default is revisable. A. 1 . R. 1925 Cal. 430=81 
Ind. Cas. 1017. Order refusing to restore a case dismissed for default is revisable. 
A. I. R. 1926 Nag. 409=2 N. L. J. 145=95 Cas. 260. An order under, s. 34 (d) 

is also open to revision by the High Court. A I. R. 1923 Lah. 89=4 Lah. L. J. 
272 = 79 Ind. Cas. 178. Order, bringing non-contesting defendants on record at 
the instance of contesting defendants on application to restore suit being wrong can 
be revised. A. I. R. 1924 Cal. 814=39 C. L. J. 367 = 83 Ind. Cas. 958. Order under 
s. 73, is not ordinarily revisable. 74 Ind. Cas. 140. The High Court will not 
interfere in revision ordinarily with order of lower Court determining that in its 
view there was no good ground for a review of Its order rejecting an appeal under 
Order XLI, r. 10 (2). 32 Ind. Cas. 86. An error in the appointment of a guardian 

ad litem is not ordinarily revisable. 3 P. L. W. 92 = 46 Ind. Cas. 316. Order under 
s. 34 of the Guardians and Wards Act are open to revision. 55 Ind. Cas. 587. The 
order of the Court rejecting an application for restoration of suit dismissed under 
Order IX, rr. 2 and 3, is not open to revision. A. I. R. 1930 Lah. 440=129 Ind. 
Cas. 755 - 

An order setting aside an ex parte decree is not like a finding of the Court in a 
pending suit that it has jurisdiction to try the suit and cannot be set aside by 
High Court in revision. A. I. R. 1931 All. 294= (1931) A. L. J. 377 • see also 96 
Ind. Cas. 782 = A. I. R. 1926 Lah. 637 ; 64 Ind. Cas. 527 = A. I. R. 1922 All. 44i = i9 
A. L. J. 907 ; but^see A. I. R. 1921 Oudh 142=24 O. C. 282=64 Ind. Cas. 303. 

Not an appeal but a revision lies on an order granting mortgagee interest on 
mortgage money for the lime during which sale proceeds of mortgaged property 
are lying in Court. A. I, R. 1929 Rang. 127=118 Ind. Cas. 416. Order granting 
adjournment without fixing time for payment of process-fee followed by an order of 
dismissal for want of prosecution is a wrong order and can be set aside in revision. 
A. I. R. 1924 Nag. 298 = 79 Ind. Cas. 123. Where the lower Court has postponed 
the consideration of an application for review, there can be no appeal in as much 
as the order can not be construed as a final order. The only remedy is revision 
under s 115. A. I. R. 1929 All. 375 = * *9 I“6. Cas. 561. Order that application could 
be filed being no order at all can be revised. A. I. R. 1928 Mad. 215= 51 M. 244= 
27 L. W. 320= 54 M. L. J. 1 54= 106 Ind. Cas. 660. 

Orders as to (i) misjoinder of parties (2) non-joinder of parties and (3) mis- 
joinder of parties and cause of action can be revised. A. I. R. 1922 Mad. 174 = (1922) 
M. W. N. 316=16 L. W. 186 = 43 M. L. J. 277 = 70 Ind. Cas. 684. Ordinarily orders 
in rateable distribution cases are not revisable unless they involve any question of 
jurisdiction. 14 L. W. 582 = (i92i) M. W. N. 817 = 70 Ind. Cas. 20. An order 
refusing to restore a suit dismissed for default merely on the ground that 
it would fail on merits, is revisable under s. 115. A. I. R. 1923 Mad. 177=18 L. W. 
837 = (1922) M. W. N. 822 = 70 Ind. Cas. 38. Revision does not lie against an order 
rejecting an application for review except where an obvious injustice has to be 
denied. A. I. R. 1924 Lah. 400=71 Ind. Cas. 160. Where a suit was dismissed by 
the trial Court for want of jurisdiction and the lower appellate Court remanded the 
case for action under Order VII, r. 8, the order of remand is revisable. A. I. R. 
1923 Lab. 524=73 Ind. Cas. 755. 

Where decree-holder is prevented from reaping benefit of decree, revision 
is competent for the ends of justice. A.I.R. 193* 534=132 Ind. Cas. 301. 

Where the trial Court extended time for paying deficit Court-fee after passing of the 
dicree, the order can be set aside in revision. *29 Ind. Cas. 732 = A. I. R. 1931 
AIL 318. The practice of the Lahore High Court is not to revise an order pass^ 
upder s. 73, C, P. Code. 134 Ind. Cas. 195* 
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Arbitration. — ^No revision is maintainable from an order setting aside an award. 
A. 1. R. 192s All. 458^47 A. 121 = 85 Ind. Cas. 502. Filing award by Court having 
no jurisdiction is revisable. A. I. R. 1924 Sind 29=17 S. L. R. 164=83 Ind. Cas. 539. 
Order directing the award to be taken off the file is revisable. A. 1. R. 1924 Sind 75 = 
17 S. L, R. 133=83 Ind. Cas. 353. Where an award prams a joint decree against 
defendants as heirs of the deceased but the award is set aside, one defendant not 
being party to reference the High Court will not interfere. A. I. R. 1931 All.. 242 = 
A. L. J. 100=130 Ind. Cas. 291. Where an award is tainted with misconduct 
has done substantial justice and a decree is passed in terms of the award the 
High Court will not interfere in revision. A. I. R. 1931 Cal. 53=129 Ind. Cas. 428 = 
34 C. W, N. 689=58 C. 289 ; 157 Ind. Cas. 1017 = A. I. R. 1935 All. 456. The High 
Court has power to interfere in revision and set aside an award, though it has been 
filed and confirmed as a decree of Court, of the arbitrators or the Court have exceeded 
their jurisdiction or acted with material irregularity in the conduct of proceedings. 
A. I. R. 1935 Mad. 184=1935 M. W. N. 263=41 L. "W. 51. No revision lies against 
decree in accordance with award, after disallowing objection but declining that the 
arbitrator had excluded the terms of reference. 1935 O. W. N. 1036=158 Ind. Cas. 

II ; 1935 O. W. N. 920*157 Ind. Ca®. 649 ; 38 P. L. R. 788. Where the order of 
the Court passed on an award of the arbitrator is an interlocutory order, no revision 
lies against it. A. I. R. 193b Lab. 466 =38 P. L. R. 725. Ordinarily an application 
under this section does not lie for setting aside an award but such an application 
is maintainable on question of jurisdiction. A. 1. R. 1936 Sind 172=30 S. L. R. 271. 
A mistaken view as to what amounted to misconduct of arbitrators is no 
ground for revision. 117 P- P- 19^6=107 P. W. R. 1916=70 P. L. R. 1917= 
34 Ind. Cas. 192. No revision lies against an order superseding an award 
on misconstruction of terms of reference. A. I. R. 1922 All. 64=20 A. L. J. 117 = 65 
Ind. Cas. 779. Where case is referred to arbitration without party’s consent and 
without permitting him to file objection, the decree can be set aside in revision for 
want of jurisdiction. A. I. R. 1929 Lah. 171 = 114 Ind. Cas. 712. Wrongful staying 
of suit for being referred to arbitration is open to revision. A. I. R. 1928 Bom. 275 = 
52 B. 420=30 Bom. L. R. 661 = 111 Ind. Cas. 641. The High Court has power to 
interfere in revision in cases where reference to arbitration has been made contrary 
to the provisions of C. P. Code, Sch. 11. A. I. R. 1930 Sind 256=24 S. L. R. 470= 124 
Ind. Cas. 374. Where the procedure or jurisdiction of the judge is not attacked 
but only his findings as to misconduct of the arbitrator, no revision lies. A. 1. R. 1929 
Lah. 688=11 Lab. L. J. 275=119 Ind. Cas. 721. Superseding award on the ground 
of misconduct of the arbitrator because he had made * private inqutries about sub- 
ject-matter in dispute behind the back of the parties' notwithstanding that such power 
was conferred on arbitrator under reference, amounts to acting illegally and with 
material irregularity so as to attract re visional powers of High Court. A. I. R. 1922 
All. 69=20 A. L. J. 125 = 64 Ind. Cas. 934. Where jurisdiction of the Court to make 
order of reference is attacked. High Court has power to revise. A. I. R. 1927 Cal. 
52=44 C. L. J. 224=98 Ind. Cas. 803. Where the question whether the arbitration 
should be superseded or should be continued is settled by the Court directing that 
the arbitration should continue and another person is appointed to act as arbitrator 
the order is one deciding a case within the meaning of s. 115. A. I. R. 1929 All. 
144=51 A. 5oi = fi929) A. L. J. 182= 1 15 Ind. Cas. 611. An order under the last 
pmion of rule 17 (4). Sch. II, directing a party to nominate an arbitrator passed 
without an order under earlier portion of the sub-rule ordering an agreement to be 
filed is liable to be revised. A. I. R. 1926 Lah. 505=94 Ind. Cas. 483. 

Court helping - arbitrators with advice and orders when they are placed in 
difficulty is not irregularity. 28 P. R. 1916=11 P. W. R 1916=31 Ind. Cas. 700. 
Rejection of private award tn ioto where part of award is valid and is separable is at 
most an error of law. 66 P. R. 1915=146 P. W. R. 1915 = 31 Ind. Cas. 80. No 
revision will lie in respect of order setting aside an award by the arbitrators as it 
is an interlocutory order. A. I. R. 1929 Oudh 493=6 O. W. N. 813=5 Luck. 397=123 
Ind. Cas. 224 ; but see A. I. R. 1929 Lah. 367= 1 10 Ind. Cas. 302. 

Revision lies from order refusing to set aside award. A. 1. R. 7929 Lah. 369= 

III Ind. Cas. 145 ; see also A. I. R. 1929 Lah. 688=11 Lah. L. }, 275 = 119 Ind.^ Cas. 
721. In an arbitration award a revision lies when the Court has acted without 
jtrisdfction or refused to exercise jurisdiction or proceeded illegally or with material 
irregularity. 117 P. R 19*6=107 P. W. R. 1916=70 P. L. R. 1917=34 Ind. Cas. 
192. . Refusal to hear objections to award, as being out of time when ih<^ are filed in 
timey ts refusal to ei^rclse jurisdiction vested in Court justifying revision under s. 
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11$. 2 L. W. liiS = 3i Ind. Cas. 53$. Refusing opportunity to party objecting to 
award, to support his objections by appropriate evidence amounts to material 
irregularity. 3 O. L. J. 583 = 37 Ind. Cas. 400. High Court can interfere in revision 
with a decree passed in terms of the award without a notice as required by para 10. 
63 Ind. Cas. 243- If award is impeached on reference being bad, proceedings are 
open to revision. A. I. R. 1928 All. 740= 50 A. 955=26 A. L. J. 1009= no Ind. 
Cas. 881. One of arbitrators refusing to sign award is no ground for revision of 
decree passed in accordance with award. A I. R. 1927 All. 573= 100 Ind. Cas. 76. 
The High Court has power to set aside a decree on an award under s. 115. 22 Bom. 
L. R. 1454=45 B. 832=59 Ind. Cas. 811. Proceedings after delivery of award to 
Court are open to revision. 9 S. L. R. 183=34 Ind. Cas. 845. 

Where decision by arbitrators is on points not referred to, the decree is based 
on such decision is revisable. A. I. R. 1926 Mad. 201=49 M. L. J. 523=91 Ind. 
Cas. 745. Revision lies on award decree also. A. I. R. 1925 Bom. 341=49 B. 53^27 
Bom. L. R. 423 = 87 Ind. Cas. 910. Refusing to hear objection to award calls for 
interference in revision. A. I. R. 1924 All. 788 = 46 A. 686=22 A. L. J. 676=82 Ind. 
Cas. 16. But refusal to pass decree on valid partial award being interlocutory order 
is no ground of revision. A. I. R. 1928 Cal. 174= 106 Ind. Cas. 93. Order filing 
an award ^ot appealable under para 16, Sch. II, (is not revisable. A. I. R. 1927 
135 = 7 p. L. T. 739=95 Ind. Cas. 321. Order superseding an award in a pending 
case and directing the suit to proceed on the merits is not revisable. A. I. R. 1925 
All. 566=47 A. 916=23 A. L. J. 656=89 Ind. Cas. 173. 

Where a Court accepting an award has erroneously decided some of the mixed 
questions of law and of fact, as to the validity of an award delivered out of time, 
s. 115 would not apply. 4 Pat. L. J. 265 = 50 Ind. Cas. 52. Where the Court does 
not allow a party the time which the law allows him under para 16 to make 
objections, but proceeds to pass at once a decree in accordance with the award, 
the High Court may exercise its discretion under s. 115. A. I. R 1921 Bom. 32=45 B. 
832 = 59 Ind. Cas. 81 1. But if a Court has jurisdiction to decide objection to an 
award even if it has come to a wrong conclusion on a question of law or fact, his 
decision cannot be interfered with in revision. A. I. R. 1923 Lah. 194=73 Ind. 
Cas. 558 ; see also A. I. R. 1923 Oudh 235 = 26 O. C. 107 = 74 Ind. Cas. 401. An 
order refusing to pass a decree in terms of award but continuing the hearing of the 
suit by the Court, instead is an interlocutory order and is not revisable. A. I. R. 
1923 Bom. 402 = 25 Bom. L, R. 443=47 B. 421 =73 Ind. Cas. 464. H objection to an 
award on the ground of non-joinder is not taken Memorandum of objection to the 
award nor is it shown that parlies not joined where necessary. High Court will not 
interfere in revision with the decision of lower Court on their points. A. I. R. 
1923 Mad. 502 = 44 M. L. J. 359=17 L. W. 424=32 M. L. T. 298=(i923) M. W. N. 
296=73 Ind. Cas. 202. A revision lies where Court which passed the decree on 
award has committed an error in procedure such for example as proceeding on 
misconception of evidence or has misused the jurisdiction prescribed by the Civil 
Procedure Code in procedure justifying the interference in revision. A. I. R. 1921 
Lah. 396 = 22 P. L. R. 1922 = 64 Ind. Cas. 363. Where the applicant wishes to 
challenge ihe validity of the order of reference to arbitration, a revision is competent. 
54 All. 297 = A. I. R. 1932 All. 665 ; see also 26 P. L, R. 368=139 Ind. Cas. 596= A. 
I. R. 1932 Sind 128. In cases of awards a Court should not interfere unless it 
finds out not only an illegality committed but some substantial harm resulting from 
that illegality. 1931 M. W. N. 961 = 34 L. W. 725=61 M. L. J. 761. Where a 
Court accepts an award filed by the arbitrator without giving the parties time to 
file exceptions to the award, there is material irregularity in the exercise of 
discretion, and the order accepting the award can be set aside. A. I. R. 1933 All. 
313=1933 A. L. J. 149=145 Ind. Cas. 403, Where only some of the arbitrators 
take part in the hearing, but no objection is then taken and the merits of the award 
are affected thereby, an order confirming suth award is not open to revision on the 
ground. 65 M. L. J. 755=38 L. W, 927= A. I. R. i933 Mad. 862. Where there has 
been long delay by the defendants in referring the matter to arbitration the Court 
was justified in refusing to enforce the clause as the inatter was one of discretion 
and no sufficient reason was made out for the High Court to interfere. A. I. 
R. ^933 Lah. 1007^ High Court would not interfere in revision with a decree based 
upon an award, when that decree does not disclose any excess or defect of 
jurisdiction or irregularity in the exercise of jurisdiction by the lower Court. A. I. 
R. 1933 Mad. 697=38 L. W. 330=65 M. L. J. 376=(i933) M, W. N. 831 ; see also 

C. P. Code— 89 
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A. L. R. 1933 Mad. 1189. Where the party takes objectian to the modification of 
the award by the Court in expunging the payment of compensation, which is 
inseparable from the other part of the award, held that the objection was valid and 
the Court committed an illegality or acted with material irregularity and the High 
Court could interfere in revision. 34 P. L. R. 34=A. I R. 1933 Lah. 139=141 Ind. 
Cas. 72= A. L. R. 1933 Lah. 572. Where reference to arbitration is illegal and 
application to have award taken off the file was rejected, revision is competent. 
A. I. R. 1933 Sind 128=26 S. L. R. 368. Where objection to award is filed in time, 
refusal to consider objections as time-barred, amounts to failure to exercise of 
jurisdiction vested in Court. A. I. R. i933 Rang. 38=* 142 Ind. Cas. 835. Wheie 
tbe award is just and proper, High Court will not interfere, even where minor son 
represented by his mother is no party to the reference. A. L. R. 1934 All. 87 ; see 
also A. I. R. 1933 All. 924. Where the validity of an award is impunged on the 
ground that the arbitrator held his enquiry in the absence of the objector and the 
hitter applies to the Court to summon the arbitrator as a witness to substantiate 
his allegation, the refusal of the Court so to do is not only a material irregularity 
but is an illegality and the order passed by the Court filing an award and passing 
a decree on its basis is improper. 34 P. L. R. 397=145 Ind. Cas. 329= A. I. R. 
1933 Lah. 538. 

No revision lies, against an order passed under Sch. 11 , para 15, salting aside 
an award made on a reference to arbitration in the course of a suit and directing 
suit to proceed. 34 Bom. L. R. 376s A. I. R. 1932 Bom. 232 = 138 Ind. Cas. 215. 
An order setting aside an arbitration award disposes of a proceeding during the 
pendency of the suit, and the decision of the question whether the award is valid 
or invalid does not amount to a decision of a case within the meaning of s. 115* 
53 A. 1006=1931 A. L. J. 842=136 Ind. Cas. 568= A. I. R. 1932 A. 452. Revision 
against a decree in accordance with award is not competent even when the validity 
of award is challenged on acount of the invalidity of the reference. 136 Ind. Cas. 
11 = 33 P. L. R. i 63 = A. I. R, 1932 Lah. 239 -, see also 9 O. W. N. 191 = 137 Ind. Cas. 
i 5I = A. I. R. 1932 Oudh 156 ; A. I. R. 1931 A. L. J. 1087 = A. I. R. 1932 All. 
154. contra ; 54 A. 297= A. I. R. 1932 All. 665. Where the ground of attack of an 
award has failed and the Court has refused to set aside the award under para 
16 (1) of the second Schedule a decree must be passed in accordance with the 
award and a finality attaches to such a decree and the matter can not be allowed 
to be challenged in revision. 134 Ind. Cas. 30=1931 A. L, J. 906. 

Amendment of plaint. — An order refusing leave to amend the plaint under 
Order VI, rule 17, is open to revision. 26 P. R. 1919=40 Ind. Cas. 65 ; i P. L. T. 
188=2 U. P. L. R. (Pat) 29=55 Ind. Cas. 445 ; A. 1 . R. 1922 Lah. 394; A. I. R. 
1925 Nag. 195^78 Ind. Cas. 510. An order of a Court improperly refusing to permit 
a plaintiff to amend his plaint can be revised. A. 1 . R. 1925 Mad. 188 = 88 Ind. Cas. 
278 ; A. I. R. 1926 Mad. 1124 = 24 L. W. 4oo=(i927) M. W. N. 256 ; but see A. I. 
R. 1926 Cal. 112 = 30 C. W. N. 928 = 98 Ind. Cas. 751 ; A. I. R. 1927 Lah. 847 = 9 
Lah. L. J. 357=103 Ind. Cas. 701 ; 37 C. W. N. 1093. An order directing that a 
plaint should be amended as being bad for misjoinder is revisable. 4 N. L. J. 58= 
63 Ind. Cas. 419. But where amendment of a plaint does not damage the character 
of the suit or involve any material injustice to the defendant an order allowing 
amendment is not revisable. A. I. R. 1922 Mad. 321 = 15 L. W. 667 = (1922) M. W. 
N. 521=68 Ind. Cas. 167. Allowing amendment of plaint to include consequential 
relief is no ground for interference. A. 1 . R. 1925 Rang. 199=4 Bur. L. J. 1 = 86 Ind. 
Cas. 509. Revision lies in matter of procedure where the Court acted with material 
irregularity by granting leave to amend a plaint, where such leave should not have 
been granted. AIR. 1930 Mad. 322 = 30 L. W. 557= 120 Ind. Cas. 887. The Court 
has power to grant leave to amend the plaint based on a hundi into one based on 
the original cause of action and an order allowing such amendment is not liable 
to be set aside in revision. A. 1 . R. 1930 Lah. 559=125 Ind. Cas. 329. Where 
amendment of a plaint was ordered subject to the payment of costs and the defen- 
dant after having drawn out the cost objected to the amendment in revision : J/eid 
the revision was unsustainable. 1932 M. W. N. 1118. Though an order refusing 
amendment of the plaint is an order made in the exercise of discretion by the lower 
Court and will not ordinarily be reviewed in revision, yet there is no hard and fast 
rultp that in no circumstances will the discretion be exercised by a judical officer be 
nprieed. A. L. R. 1934 Cal. io4=A. I. R. 1934 Cal. 102. ^ 

t Affiendment of Decree.— An order wrongly refusing amendment of decree 
vmdtT 5. 152, and leading to gross injustice can be revised. A. I. R. 1924 Lah. 631 = 
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76 Tnd. Cas. 1933 ; see also 34 P. L. R. 802 ; A. I. R. 1929 Lah. 400. Refusal to order 
the amendment of a decree as being “uncalled for” is tantamount to a refusal to 
exercise the jurisdiction so as to justify revision. 16 A. L. J. 749=47 Ind. Cas. 830. 
Refusal of amendment of decree under s. 151, C. P. Code on the ground of latches is 
not to be interfered with, in revision. A. I. R. 1915 All. 187 = 47 A. 44=82 Ind. Cas. 
1030. Order correcting mistake under s. 152 cannot be revised. A. I. R. 1923 Rang. 
104974 Ind. Cas. 1020. Allowing amendment on erroneous supposition that the Court 
cannot refuse is a ground for revision. A. I. R. 1925 AH. $56=23 A. L. J. 518 = 88 Ind. 
Cas. 396. Where amended decree is appealable, order amending the decree is not 
revisable. A. I. R. *927 Cal. 114 = 45 C. L. J. 213 = 31 C. W. N. 615 = 98 Ind. Cas. 89. 
Where in a mortgage suit, judgment contains two contradictory directions as regards 
decree and decree is drawn in accordance with earlier and operative part of the 
judgment, no application under s. 152 for the amendment of the decree lies. There 
is also no revision against an order rejecting such an application. The proper course 
for the decree-holder is to renew that application under Order XXXIV, rule 6. A.I.R. 
1930 Lah. 589=125 Ind. Cas. 374. Where a Court grants an application for a certain 
amendment it cannot be said that the case has been decided within the meaning of 
s. 1 1 5. 3 A. W. R. 474- 

Addition of parties. — Although High Court in revision should not interfere 
with trial Court’s order refusing to add a defendant, still if such person is necessary 
to avoid likelihood of conflicting findings, High Court should set aside trial Court’s 
order and add that person as defendant. A. 1. R. 1929 Mad. 403=115 Ind. Cas. 
812 ; see also A. I. R. 1929 Oudh 148 = 6 O. W. N. 418=116 Ind. Cas. 58 ; A. I. R. 
1930 Pat. 592= II P. L. T. 628= 128 Ind. Cas. 790 ; A. I. R. 1928 Lah. 414=10 Lab. 
L. J. 161 = 108 Ind. Cas. 391 ; 50 Ind. Cas, 58-, 38 Ind. Cas. I33=(i9i7) M. W. N. 
550 ; but see A. I. R. 1930 Nag. 51 = 121 Ind. Cas. 672. Order refusing application to 
implead party as co-respondent under Indian Divorce Act is not open to revision. A. 
1. R. 1928 Cal. 114=54 C. 1038 = 107 Ind. Cas. 475. Where the lower Court refused in 
the exercise of its jurisdiction, to add a party as plaintiff, this section does not 
apply. 93 Ind. Cas. 932 = 4 Pat. 723=7 P. L. T. 499. An order rejecting an applica- 
tion under Order i, rule 10, on the ground that it was too late cannot be revised. 64 
Ind. Cas. 563. Bui an order under Order i, rule 10, can be revised under s. 115, C. 
P. Code, when the Court fails to exercise a discretion vested in it and when its failure 
is due to error. A. I. R. 1937 Mad. 338. In a suit for partition ainong co-sharer 
landlords, if tenants are not made parties, the order is not open to revision. A. 1. R. 
1923 Mad. 6go=i8 L. W. 198 = (1923) M. W. N. 403 = 45 M. L. J. 703 = 76 Ind. Cas. 
207. But finding that heirs of ex parte decree-holder are not necessary parties to 
proceedings for setting aside decree cannot be interfered with. A. J. R. 1926 Pat. 
20=90 Ind. Cas. 329. An order refusing to make a transposition of the parties is 
open to revision only when such refusal is expressly based on a supposed jurisdiction 
in the Court. 20 C. W. N. 752 = 34 Ind. Cas. i85 ; see also 39 Ind. Cas. 160 = 5 L. 
W. 207. An application under Order i, rule 10, where it appears that the Court has 
exercised wrong discretion in rejecting application under Order T, rule 10, the High 
Court can interfere, in revision. 47 Ind. Cas. 725. In a suit by a widow as the 
administratrix a person claiming as adopted son of her husband applied to be made 
a co-plaintiff on the ground that the widow was guilty of latches and collusion, and 
widow admits the fact of adoption butdenids authority, refusal to join the person as a 
plaintiff entitles the person to revision under s, 115. 44 Ind. Cas. 564. 

Order as regards Court- fee.^Lower Court’s order that the Court-fee paid is 
correct cannot be revised. A I. R 1931 Mad. 8 = 32 L. W. 694=59 M. L. J. 953 = 
129 Ind. Cas. 254- Decision regarding Court- fees in plaintiff’s favour is not open to 
revision. A. I. R. 1929 Mad. 191 = 29 L. W. 42=56 M. L. J. 302 = 114 Ind. Cas. 842 \ 
see also A. I. R. 1929 Mad. 396=56 M. L. J. 394=*9 L. W. 584=(i929) M. W. N. 
286=119 Ind. Cas. 35 ; A. 1. R. 1927 Mad. 1162 = 102 Ind. Cas. 877 ; A. I. R. 1926 
Pat. 334=94 Ind. Cas. 103 ; A. 1 R. 1925 Pat. 703 = 85 Ind. Cas. 538 ; 56 M. 744= 
144 Cas. 5 i 6=A. I. R. 1933 Mad. 506=65 M. L. J. 25. But revision lies to the 
High Court from an erroneous order for payment of additional Court- fee and plaintiff 
can move the High Coutt forthwith without waiting for dismissal. 36 Ind. Cas. 831 ; 
see also A. I. R. 1929 Pat. 427=10 P. L. T. 464=119 Ind. Cas. 78 ; A. I. R. 1928 
Mad. 416=51 M. 664=55 M. L. J. 345=27 L. W. 286=108 Ind. Cas. 530 ; A. I. R. 
1927 Nag. 256=10 N. L. J. 106=103 Ind. Cas. 268 ; A. I. R. 1926 Mad. 678=23 L. 
W. 581 = 51 M. L. J. 67=96 Ind. Cas. 129 ; A. I. R. 1925 Mad. 713=48 M. L. J. 688 
e2i L. W. 649=(i 925) M. W. N. 276=87 Ind. Cas. 660 ; 71 Ind.. Cas. 173=A. I. K. 
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1923 Mad. 270^(1922) M. W. N. 831*17 L.W. 623 = 71 Ind. Cas. 173 ; A. I. R. 
1923 Mad. 270=17 L. W. 623 =(i 922) M. W. N. 831 = 71 ^nd. Cas. 173 ; A. 1. R. 
1921 Pat. i8o=( 192I) Pat. 166=56 Ind. Cas. 649 ; but see 120 P. R. 1919=53 Ind. 
Cas. 427 ; 51 Ind. Cas. 581 ; i P. L. T. 5 = 55 Ind. Cas. 786 ; 56 Ind. Cas. 649=5 
P. L. }. 400=1 P. L. T. 268 ; A. I. R. 1922 Nag. 128=65 lori. Cas. 327 ; A. I. R. 
1926 Mad. 768 = 23 L. W. 581 = 50 M. L. J. 497=94 Ind. Cas. 424; A. 1. 

K. 1927 Mad. 1021 = 53 M. L. J. 452 = 39 M. L. T. 220=104 Ind. Cas. 
145 ; 62 C. 417 = 39 C. W N. 248=60 C. L. J. 469=A. I. R. 1935 Cal. 
279=156 Ind. Cas. 431. Erroneous decision about Court*fee is revisable. 
A. 1. R. 1924 Nag. 105 = 7 N. L. J. 91=81 Ind. Cas. 643. Questions of Court-fee 
involve questions of jurisdiction and hence are revisable. 134 Ind. Cas. 816=34 

L. W. 252= A. 1. R. 1931 Mad. 716. Revision is not competent against decision as 
to payment of additional Court-fee by the plaintiiT in as much as he has another re- 
medy open to him by way of appeal against the subsequent order rejecting his claim. 
59 C. 38W138 Ind. Cas. 643 = A.l R. 1932 Cal. 482 ; A.l.R. 1935 Pat. 186= 16 Pat. L.T. 
158=155 Ind. Cas. 617. Order of Court below as regards Court-fee is liable to be set 
aside in revision in case of arbitrary valuation by plaintiff, based on factors which are 
purely speculative and not based on any evidence. 1 1 P. 161 = 133 Ind. Cas. 187 = 12 P. 
L.T. 556= A.l.R. 1932 Pat. 9 ; see also 142 Ind. Cas. 195 = 1933 M.W.N. 11 28 = A.l R. 
1933 Mad. 367. Where a Court has come to a reasonable finding as regards the in- 
sufficiency of Court-fees, it is not open to revision. 143 Ind. Cas. 84= 16 N. L. }. 
29=22 N. L. R. i 25 = A I. R. 1933 Nag. 107 (F. B.). But where the decision on the 
Court-fee question also bears upon the valuation of the suit for proposes of juris- 
diction and the suit may have to be filed in a higher Court if the Court-fee question 
should be decided in a different way. High Court is justified in interfering in revision. 
43 L. W. 582 = 1936 M. W. N. i48=A. 1. R. 1936 Mad. 41 1 = 70 M. L. J. 398 ; see 
also A.I.R. 1936 Pesh. 140=163 Ind. Cas. 462. An order made by the lower appellate 
Court before it dismisses the appeal for default, directing the appellant to make good 
deficient Court- fee is not open to revision. A. I. R. 1936 Oudh 396=11 O. W. N. 
1040=151 Ind. Cas. 292. Where a preliminary issue as regards Court-fee has been 
fully decided, the order is an order deciding a case and as such is open to revision. 
A. I. R. 1934 Oudh 212=148 Ind. Cas. 908=11 O. W. N. 617 ; see also A. 1. R. 1935 
All. 455=1935 A. L. J. 376=154 Ind. Cas. 520 ; 1935 O. W. N. 1158 (F. B.)= 158 
Ind. Cas. 949. 

Sanction to prosecute. — An order passed by a Civil Court under s. 476, Cr. Pro. 
Code can be revised only under s. 115. 16 N. L. R. 23 = 21 Cr. L. j. 270 = 55 Ind. Cas. 
286 ; A. I. R. 1923 Oudh 119=9 O. & A. L. R. 103 = 24 Cr. L.J. 781 = 9 O. L. J. 593= 
74 Ind. Cas. 445. An order under s. 476, Cr. Pro. Code, directing the trial of a person 
under s. 193, 1. P. Code is open to revision. A. I. R. 1926 All. 438 = 23 Cr. L.J 291=66 
Ind. Cas. 515. An order under s. 476, Cr. Pro. Code, passed by a Civil Court can be 
revised only if it fails to specify the charges. 38 A. 695= 14 A. L. J. 814= 18 Cr. L. J. 
4=36 Ind. Cas. 836. Prosecution order of Collector under s. 476, while acting under 
s. 70 is not open to revision by High Court. 14 A. L. J. 1077 « 18 Cr. L. J. 307 = 38 
Ind. Cas. 419 An order passed by a Civil Court under s. 195, Cr. Pro. Code can be 
revised under s. 115 only. 25 C. L. J, 401=18 Cr. L. J. 793*21 C. W. N. 654=41 
Ind. Cas. 313 ; 19 Ind. Cas. i97=40 C. 477 ; but see 17 Cr. L. J. 184 = 33 Ind. Cas. 
824. No revision lies against an order directing prosecution for an offence under s. 
195. A. I. R. 1922 Oudh 220=240. C. 367=23 Cr. L.J. 228*66 Ind. Cas. 68 ; 
but see 32 lod. Cas. 330= 17 Cr. L. J. 42= 18 M. L. T. 591 Sanction for prosecution 
under s. 182, Penal Cede by an officer exercising Small Cause powers must be 
deemed to be of a civil nature and revision lies to the High Court under s. 115. 16 
A. L. J. 921*20 Cr. L. J. 19*48 Ind Cas. 499. Where there has been no excess of 
jurisdiction nor failure to exercise jurisdiction in refusing sanction under s. 195, Cr. 
Pro. Code, High Court will interfere in revision. A. I. R. 1923 Cal. 45=36 C. L. J. 
265=26 C. W. N, 1016=23 Cr. L. J. 665*69 Ind. Cas. 153 ; A. 1. R. 1924 Cal. 641* 
24 Cr. L. J. 179=71 Ind. Cas. 595 ; A. I. R. 1926 Sind 215*20 S. L. R. 90*27 Cr. 
L. J. 780*9$ Ind. Cas. 316 ; but see A. I. R. 1923 All. 490*71 Ind. Cas. 617 ; 90 
Ind. Cas. 445= A. I. R. 1926 Pat. 25*7 P. L. T. 199*26 Cr. L. J. 1565*90 Ind. Cas. 
445. Where complaint is refused by trial Court but admitted in appeal, appellate 
order » revisable. A. 1. R. 1927 All. 334=28 Cr. L. ]. 296*25 A. L. ]. 569*49 A. 
531^.100 Ind. Cas. 376; see also A. 1. R. 1928 Cal. 237*55 C. 836*47 C. L. J. 
277 w» 109 Ind. Cas. 21 1. But where the appellate Court confirms the order of refusal 
to tilnl Court to lodge complaint, High Court will not ordinarily interfere. A* 
L lU 1927 Ottdb 14 ^$ O. W. N, 905*28 Cr. L, J. 16*99 Ind. Cas. 48. 
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The parties are apt to say in their pleadings things not strictly true but by such 
statements ihe^r do not render themselves liable for prosecution for perjury. Where 
the Judge so misconceives the operation and function of a written statement as to 
imagine that because something is put in a written statement, which is in a sense not 
true and something is omitted from the written statement, that of itself constitutes 
offence under s. 193, Penal Code ; the High Court is not only justified in exercising 
but is bound to exercise its power in revision to set aside the order. A. I. R. 1930 
Cal. 639=32 Cr. L. J. 238=129 Ind. Cas. 111. If the act of the executing Court in 
enquiring under s. 476 is ultra vires^ a revision is competent. 32 P. L. R. 46=131 
Ind. Cas. 216=32 Cr. L. J. 647=A. I. R. 1931 Lah. 105. 

Leave to sue as pauper.— An order admitting an application for leave to suo 
Pauper not open to revision. A. I. R. 1922 All. 208 = 20 A. L. J. 471=67 Ind. 
Cas. 641 ; contra ; A. I. R 1926 Mad. 958=96 Ind. Cas. 175 ; A. I. R. 1923 Oudh 118 
= 9 O. L. J. 610=74 Ind. Cas. 344* Order of rejection of application to sue as pauper 
if irregular is open to revision. A. 1. R. 1927 Nag. 340=104 Ind Cas. 198 ; see also 
A. I. R. 1927 Mad. 441 = 52 M. L. J. 330=101 Ind. Cas. 18 ; A. I R. 1927 Lah. 56= 
98 Ind Cas. 879 ; A. I. R. 1925 Pat. 30=3 Pat. 275 = (i925) Pat. 134*6 P. L. T. 209 
= 83 Ind. Cas. 871. An order refusing leave to sue in forma pauperis is not revisable. 
A. I. R. 1922 All. 1=20 A. L J. 55 = 44 A. 248 ; A. I. R. 1926 All. 446 = 48 A. 493 = 
24 A. L. J. 557 ; see also 52 Ind. Cas. 562. Disposal of pauper application without 
following correct procedure is without jurisdiction and hence open to revision. A. I. 
R 1927 Cal. 464= 100 Ind. Cas. 726. Order under Order 33. rule, i, C. P. Code, is 
revisable. But erroneous decision is no ground where no material irregularity or., 
illegality has been caused. A. I. R. 1925 Nag. 343 = 88 Ind. Cas. 157. If a Court 
after proper exercise of jurisdiction comes to a conclusion and reject the application 
to sue as pauper under order 33, no revision lies although the conclusion may be 
wrong. A. I. R. 1925 Oudh 74=110. L. J. 568=79 Ind. Cas. 922. Whereon 
material before it Court finds that applicant under order 33. is not a pauper and 
refuses leave to sue as such order cannot be revised. A. I. R. 1924 Pat. 677 = 5 P* L. 
T. 606=2 Pat. L. R. 276=79 Ind Cas. 56. An order rejecting application to sue in 
Jorma pauperis not being an interlocutory order is revisable. A. 1. R. 1929 Lah. 
498=117 Ind. Cas. 95. Where the lower Court perversely refuses to permit tlie 
plaintiff to sue as a pauper, the High Court will not interfere. A I. R. 1930 Rang. 
324=128 Ind. Cas. 848 ; see also A. I. R. 1929 Lah. 746=121 Ind, Cas. 381. Taking 
evidence from the parties upon the question of plaintiffs title before coming to the 
conclusion whether it would grant or refuse the application under rr. 5 and 6 of 
Order XXXIII, amounts exercising a juiisdiction not vested in it by law within 
s. 115. A. I. R. 1923 All. 577=45 A. 548=21 A. L. J. 441 = 73 Cas. 538. 

W^here an applicant has been allowed to sue as a pauper, it is not a case 

decided and no revision lies. A. I. R. 1931 All. 659= (1931) A. L. J. 
727 •, but an order refusing permission to bring a suit or to appeal as a pauper 
can be revised in an appropriate case. 9 Rang. 86=A. 1. R. 1931 Rang. 129 ; 9 
Rang. 92=132 Ind. Cas. 707 = A. I. R. 1931 Rang. 131 ; A. I. R. 1931 Rang. 318. 
In a proper case, the High Court will interfere in revision against an order of a 

petition of an application for leave to sue as a pauper. 34 Bom. L. R. 1273= A. 

R. 1932 Bom. 584 ; but see A. 1. R. 1934 Lah. 401. 

Decree under s. 9 of the specific Belief Act.— A revision is competent 
from a decree passed in a suit under s. 9 of the Specific Relief Act. 53 A. 414=129 
Ind. Cas. 559= A. I. R. 1931 All. 205 •, but see 8 O. W. N. 1341 ; A. I. R. 1934 All. 
54L 

Insolvency proceeding.— Where the lower appellate Court modified an 
order of conditional discharge in the absence of the official Receiver who had not 
been impleaded and the matter was taken up to the High Court but the official 
Receiver did not appear: Betd that though the official Receiver was a necessary 
party to the appeal, the High Court need not interfere in revision in his absence 
and at the instance of the creditor who was given full opportunity to be heard. 132 
Ind. Cas. 526=A, I. R. 1931 Lah. 647. In proceedings under s. 53, Provincial InsoL 
vency Act, the fact that the wrong party was called upon to begin, taken alone, 
might not be sufficient ground for a new trial. But where the trial Judge has taken 
*aif erroneous view as to the law in regard to onus and where his mind is coloured 
by that view, and he is thereby disabled from wei|;hiog evenly the evidence and 
thus the said party is placed at a disadvantage as the direct result of the trial Judge’s 
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error, the High Court can interfere. 36 L. W. 216 «= A. I. R. 193?. Mad. 513. Order 
under s. 41 of the Provincial Insolvency Act is not open to revision. A.I.R. 1931 Lah. 
672=33 P. L. R. 476= 132 Ind. Cas. 525. 

Discretion, use of, by lower Court.— An improper exercise of discretion by 
the lower Court cannot be a ground for revision 29 C. L. J. 362=51 Ind. Cas. 233. 
The discretion of a Judge granting or refusing review of his judgment cannot be 
revised. 40 Ind. Cas. 463 ; 9 O. L. J. 153 = 74 Ind. Cas. 35i = A. I. R. 1923 Oudh 
153. It is not open to the High Court in revision to question the discretion exercised 
by the lower Court, unless it is apparent on the face oi the record that the discretion 
has been arbitrarily and erroneously exercised. A. I. R. 1934 Lah. 807= 150 Ind. 
Cas. 305 = 36 P. L. R. 5 •. see also A. I. R. 1934 Lah. 537 = 35 P. L. R. 459=U0 Ind. 
Cas. 96 ; 35 P. L. R. 374 ; A.l. R. 1934 All. 214= 1934 A. L. J. 821 = 147 Ind. Cas. 44i ; 
59 C. L. J. 389= A. I. R. 1934 Cal. 780 ; A. 1. R. 1935 All. 740 = 1935 A. L. J. 983=157 
Ind. Cas. 673 . Where the trial Court makes an order under Order 23. rule i, allowing 
the plaintiff to withdraw the suit without exercising its discretion judicially, that is 
without applying its mind to the matter befoie it with due reference to the provisions 
of the order, then it is open to the High Court to interfere in revision. A. I. K. 
1935 All. 381 = 1935 A. L. J. 330=159 Ind. Cas. 147 ; see also A. 1. R. 1935 All. 284 
= 1935 A. L. J. 277=153 Ind. Cas. 684. Proper exercise of discretion under s. 5 of 
the Limitation Act cannot be interfered with. A. 1. R, 1936 Pesb. 197=162 Ind. Cas. 
416. Nor the High Court will interfere in revision with the discretionary power of the 
lower Court in permitting additional evidence under Order 41, rule 27. 33 P, L. R. 
330=137 Ind. Cas. 513. No revision lies against dicretionury power of the lower 
appellate Court under Order 23, rule 1. 13 Lah. 547=136 Ind. Cas 1 = 33 P. L. R. 
275= A. 1. R. 1932 Lah. 360. Exercise of discretion by Court in awarding compensa- 
tion in breaches of contracts of service should not be questioned in revision. 39 Ind. 
Cas. 1 21. An error in the exercise of judicial discretion does not bring a case under 
s. 115. 25 C. W. N. 555 = 55 Ind. Cas. 228. No revision lies against an order grant- 
ing adjournment on condition that plaintiff paid certain damages and.that tbe case 
was not to be taken up unless amount was paid. A. I. R. 1921 Oudh ‘23=24 O. C. 
215=64 Ind. Cas. 211. Order for payment of adjournment costs in contravention 
of provision of law is not open to revision except when the amount awarded is 
excessive or unreasonable. 57 Ind. Cas. 506. An order refusing to admit additional 
evidence offered three days after the argument was closed u2der Order 41, rule 27, 
is not revisable. 67 Ind. Cas. 252. Order extending time for payment of Court-fees 
and costs to defendant, on allowing amendment of plaint is not open to revision. 36 
C. W. N. 869=140 Ind. Cas. 373. Order refusing to strike out plaint on satisfaction 
of the decree can not be revised. 56 C. L. J. i = A. I. R. 1932 Cal. 831. The High 
Court will not interfere unless the lower Court has exercised its discretion in such 
a manner that it was obviously wrong and unjust for it to make the order he did. The 
lower Court has a discretion to amend the decree under s. 152 or not, 10 O.W..N. 958 
= A. I.R. 1933 Oudh 425. Where order under Order 23, rule i, is passed in exercising 
discretion, the order cannot be revised. A. L R. 1926 All. 548=24 A.L.J. 721=96 Ind. 
Cas. 480. A long delay by the defendants in referring tbe matter to arbitration justifies 
the Court in refusing to enforce the clauses of arbitration. A. 1. R. 1933 ^^^ 7 - 

It is for the trial Court to decide in what order it will decide the issues and the High 
Court will not interfere in revision. A.l. R. 1933 All. 749. Where the lower Court 
has passed an order upon a careful consideration by exercising discretion vested in 
it and upon judicial principles the order cannot be interfered with in revision. 14 P. 
L. T. 252= A. I. R. 1933 Pat. 239. Where in the exercise of its discretion, the lower 
Court has admitted certain documents though at a late stage of the suit, the High 
Court cannot interfere. A. I. R. 1930 Pat. 603=129 Ind. Cas. 82. The High Court 
should not interfere in revision with a discretionary order under s. 43 of the Provin- 
cial Insolvency Act granting extension of time for applying for discharge. A I R. 1931 
Mad. 10=32 L. W. 446= 59 .M. L. j. 710=129 Ind. Cas. 36. Amendment or alteration 
of issues made before passing of decree being discretionary cannot be made ground 
for revision. (1928; M. W.N. 836=113 Ind. Cas. 313. Order of refusal to appoint 
curator for delay can be no ground of revision, A. I. R. 1927 Nag. 253=102 Ind. 
Cas. 622. Where the Subordinate Judge refused to issue a commission because it 
was made too late, the order cannot be revised. 1933 M. W. N. 648. Where the 
Court in tbe exercise of its discretion appoints a person as a trustee of a public 
tfost it cannot be said to have acted either without jurisdiction or with any illegalit|i 
or material irregularity in the exercise of jurisdiction. 133 Ind. Cas. 401 = 1931 A. ll 
f07i«>A. I. R. 193* All. 765. 
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Revision will lie against ignorant and perverse exercise of discretion. 20 C. W. 
N. 1080*1 Pat. L. J. 465 = 3 Pat. L. W. 55 = 37 Cas. 129 ; A. I. R. 1923 Lah. 

506=75 Iiid. Cas. 487 ; 80 Ind. Cas. 708= A. I. R. 1925 Cal. 293 ; A. I. R. 1931 Cal. 
268 = 34 C. W. N. 578=127 Ind. Cas. 549. Entertaining application after time due] 
to incorrect exercise of discretion is open to revision. A. I. R. 1927 All. 386= 100 
Ind. Cas. 727. Order of extending time under s. 149, C. P. Code, is not revisable. 
A. I. R. 1926 Nag. 156=89 Ind. Cas. 419* , Revision lies where there has been a 
mistake of law coupled with misunderstanding the nature of judicial discretion. 
A. I. R. 1922 Mad. 332=14 L. W. 642 =(i92i) M. W. N. 799 = 42 M. L. J. 97 = 30 
M. L. T. 172=45 M. 194=69 Ind. Cas 961. Order rejecting application to allow 
further evidence, without exercising judicial discretion can be set aside in revision. 
A. I. R. 1924 Rang. 318=3 Bur. L. J. 125. Order granting time for specific perfor- 
mance in wrongful exercise of discretion is alone open to revision. A. I. R. 1927 
Rang. 311 = 5 Rang. 615=6 Bur. L. J. 216= 105 Ind. Cas. 467. Order for security 
for the full amount of the decree under Order 21, r. 29, being within the discretion of 
the Couit, no revision will lie unless the discretion was improperly used. A. I. R. 

1929 Sind 110=116 Ind. Cas. loi. Exercise of jurisdiction in absence of circum- 
stances supposed to exist is revisable. A. I. R. 1927 All. 704=25 A. L. J. 994—103 
Ind, Cas. 229. Where discretion is given to a Court, it has to exercise judicially 
and not arbitrarily and it is open to the High Court to interfere in revision where 
such Court appears to have exercised this discretion without applying its mind to 
the case. A. I. R. 1933 All. 957. 

Cost. — The question of costs is principally within the discretion of the Court 
below and unless the High Court is satisfied that this discretion has been exercised 
arbitrarily it will not interfere in revision with that discretion. 144 Ind. Cas. 

76 C. ; A. I. R. 1933 All. 31 1 ; A. I, R. 1937 Oudh 282. Mistake regarding 

costs is no ground for revision. A. I. R. 1928 Lah. 800= 10 Lah. L. J. 401 = 109 Ind, 
Cas. 476. 

Bz parte decree.— In a case where the order setting aside a decree has been 
passed by a Court in defiance of the provisions of Order 9, rule 13, the matter is a 
case decided under s. 115, C. P. Code, and the High Court is entitled to interfere in 
revision. 1931 A. L. J. 377= 133 Ind. Cas. 129= A. 1. R. 1931 All. 224 (F. B.) • 107 

Ind. Cas. 395. If material exists in the record and in the lower Court’s order 

setting aside an ex farte decree of its own for drawing the conclusion that 
sufficient cause did exist for the defendants not appearing there will be no 
interference in revision although it may have been passed on incorrect grounds. 39 
L, W. 653. 

Appeal. — In all cases where the records have been called for suo motu or on 
the application of one of the parties, no appeal lies to a Division Court under cl. 10 
from a decision of a Judge passed in the exercise of revisional jurisdiction irrespective 
of whether the assumption of jurisdiction is justified or not and whether the order 
is right or not on its merits. 12 P, L, T. 599^ A. I. R. 1931 Pat. 292=133 Ind. Cas. 
676 ==■ 10 P. /|28. 

Withdrawal of suit and revision.— An order allowing the plaintiffs to 
withdraw their suits as against certain of the defendants can be revised. A. I. R. 

1930 All. 863= 128 Ind. Cas. 827. The High Court can interfere in revision where 

withdrawal of suit has been allowed without reasons justified by Order 23, rule i (2). 
48 Ind. Cas. 1005; 117 P. W. R. 1918=46 Ind. Cas. 181 ; 5 Pat L. W. 104=3 
Pat. L. T. 46 o=(i9i 8) Pat. 220 = 46 Ind. Cas. 79 ; 4 P- L. W. 233 = 3 P. L. J. 630= 
44 Ind. Cas. 406 ; 43 Ind. Cas. 346 ; 6 L. W. I = (i9i7) M. W. N. 7i9=4i Ind. Cas. 
281 ; 32 Ind. Cas. 402 ; 15 A. L. J. 10 = 31 Ind. Cas. 617 ; 61 Ind. Cas. 584=A. I. R. 

1922 Nag. 84=18 N. L. R. 30 ; A. I. R. 1922 Pat. 44 (F. B.) = 3 P.L.T. 80=1 Pat. 90 

= 64 Ind, Cas. 337; 61 Ind. Cas. 639=A. I. R. 1921 Pat. 42 = 6 P. L. J. 112 = 2 P. 
L. T. 634 ; 64 Ind. Cas. 948 = A. I. R. 1922 All. 185 = 20 A. L. J. 90 ; A. I. R. 1933 
Lah. 97=68 Ind. Cas. 753 ; 7© Ind. Cas. 484=A. I. R 1922 Cal. 58 j 9 O. & A. 

L. R. 3=72 Ind. Cas. 1034 ; A. I. R. 1924 Oudh 107 = 72 Ind. Cas. 1034 ; A. I. R. 

1927 All. 701 = 25 A. L. J. 870=103 Ind. Cas. 229; A. I. R. 1926 Mad. 863 = 23 
L. AV. 525 = 94 Ind. Cas. 983; A. I. R. 1925 Oudh 140=11 O. L. J. 351 =79 
Ind. Cas. 1031; A. I. R. 1925 Oudh 61 = 78 Ind. Cas. 121. Where a Court can 
entertain an applicatian under Order 23, rule 1, and come to the conclusion that 
the^ is some ground for allowing the suit to be with drawn and direct the suit to be 
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withdrawn by safeguarding the interests of the defendants as to costs, the order 
cannot be challenged under s. 115, even if the Court exercised its discretion wrongly 
in favour of the plaintiff (1930) A. L. J. 1209- 125 Ind. Cas. 580 ; see also 40 A. 
612 ; A. 1 . R. 1927 All. 75 o» 25 A. L. J. 838=103 Ind. Cas. 372. An order granting 
leave to withdraw suit if improper it will be interfered with in revision. 64 
Ind. Cas. $56; A. 1 . K. 1929 All. 683=1929 A. L. J. 961 = 119 Ind. Cas. 859; 
39 C. L. J. 371 = A. 1 . R. 1924 Cal. 751=84 Ind. Cas. 372; 50 A. 199=25 A. L. 
J. 943 = A- I. R. 1928 All, 98= 106 Ind. Cas. 435 ; 60 Ind. Cas. 899= A. I. R. 1921 All. 
65 = 19 A. L. J. 47. Order permitting plaintiff to withdraw the suit with permission 
to bring a fresh suit cannot be revived if Court is acting with jurisdiction. 58 Ind. 
Cas. 134 see also 74 Ind. Cas. 112 = A. I. R. 1924 All. 121 ; 92 Ind. Cas. 558= A. I. 
R. 1926 All. 294=24 A. L. J. 313 ; 46 Ind. Cas. 71=40 A. 612= 16 A L. J. 495 ; A. 
1 . R. 1930 Cal. 424=34 C. W. N. 265=127 Ind. Cas. 71 ; 10 O. W. N. 3ii = A. I. R. 
1933 Oudh 255=145 Ind. Cas. 222. An order allowing the plaintiffs to withdraw 
their suits as against certain of the defendants can be the subject of revision. 128 
Ind. Cas. 827 = A. I. R. 1930 All. 863. 

Delay — A High Court will refuse to interfere in revision where there has been 
undue delay. A. I. R. 1921 Oudh 141 = 24 O. C 282 = 64 Ind. Cas. 303. Delay in 
applying for revision unless good cause is shown is fatal. A. 1 . R. 1929 Oudh 383 ; 
A. I. R. 1926 All. 228 = 92 Ind. Cas. 993 ; A. I. R. 1925 Oudh 6c8=86 Ind. Cas. 329 ; 
A. I R. 1923 Oudh 272=10 O. L. J. 205 = 77 Ind. Cas. 115 ; see also A. I. R. 1936 
Oudh 185=1936 O. W. N. 262=160 Ind. Cas. 814 ; A. I. R. 1935 Lah. 120. Delay 
for no fault of applicant is no bar to revision application. A. 1 . R. 192S Mad. 528 = 
51 M. 672=55 M. L. J. 274=28 L. W. 297= 1 10 Ind. Cas. 63. A delay of three 
months has been excused by the High Court. A. 1 . R. 1922 Mad. 63= 16 L. W. 760 
= (1922) M. \V. N. 130 = 65 Ind. Cas. 732. A party aggrieved must come to the High 
Court for relief in revision at the earliest possible moment and with no ulterior 
purpose. 39 Ind. Cas. 570. An Application for revision can be refused on the 
ground of plaintiffs laches. 4 O. L. J. 551 = 43 Ind. Cas. 470 ; L. R. 2A. 248 Rev. 
Time for filing revision is 45 days in C. P. and Berar. A. 1 . R. 1926 Nag. 65 = 89 
Ind. Cas. 933. Revision application should not be admitted beyond the time allowed 
for appeals except for special reasons.. A. 1 . R. 1930 Oudh 496=70. W. N. 894= 
128 Ind. Cas. 739. Article 181 does not apply to an application made to the High 
Court in revision of an order of a Criminal Court of inferior jurisdiction. These 
powers of revision are exercised by the High Court quite irrespective of any right 
on the part of the aggrieved party to move the Court and no time limit is placed 
on the High Court’s power of revision in either criminal or civil cases. A. I. R. 
1930 Oudh 401 = 7 O. \V. N, 663=126 Ind. Cas. 395. 

It is not the usual practice of the High Court to interfere in revision after great 
delay when the Court is moved more than one year after the date of the order 
in question. 142 Ind. Cas. 687 = 33 f- I- R- 1070= A. I. R. 1933 * 75 - Legally a 

revision is not governed by the laws of limitation. 144 Ind. Cas. 482 = A. 1 . R. 1933 
Pesb. 51. But it is a matter of uniform practice that civil revisions are entertained 
only if they are filed within three months of the date of the order sought to be 
revised. A. I. R. 1933 Pat. 582. 


PART IX. 

Special Provisions Relating to [the Chartbrbd High Courts.] 

116. [S. 681.] This Part applies only to High Courts which are or may 
Part to apply only to certain hereafter be "constituted by His Majesty by 
High Courts. Letters Patent.’ 

Amendment in Burma.— In the heading to Pat. IX for**the Chatered High 
Courts” sabstiiute “ the High Court*' and section 116 has been omitted in British 
Butina.— P/r/i? G. B. Order of 1937. 


* Substituted bjt G. 1. Order of 1937 . 
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Application of Code to High 
Courts. 


117* [S. 632«] Save as provided in this 
Part or in Part X or in rules, the provisions of 
this Code shall apply to such High Courts. 


Amendment in Burma.— For “such High Courts’* substitute “tire High Court” 
— P/V* G. B. Order of 1937. 


Soope. — Unless speciflcally excluded or superseded by rules provisions of Code 
apply to original jurisdiction of Chartered High Courts. A. 1 . R. 1928 Mad. 385 = 54 
M. L. J. 263«27 L. W. 760=109 Ind. Cas. 173. Provisions of Code apply to 
Chartered High Courts in the exercise of civil jurisdiction including Letters Patent 
Appeal. A. I. R. 1931 All. 244= 193 ^ A. L. J. 187 (F, B.)=i32 Ind. Cas. 24. In the 
absence of any rule framed by the High Court in exercise of the power (save by 
s. 129 of the Code) to regulate its own procedure in its original side. Civil Procedure 
Code applies, by force of secs. 117, 120 and 121 of the Code, to the jurisdiction 
exercisable under cl. 15 of the Letters Patent, upon appeal from a judgment passed 
by a Judge of the High Court on its original civil side. 25 C. W. N. 557*48 I. A. 
76=48 C. 481 = 33 C.L. 1.307 = 19 A. L. J. 281 = 23 Bom. L. R. 681 = 60 Ind. Cas. 
274=40 M. L. J. 308 (P. C.) ; see also 43 C. 243 = 20 C. W. N. 140. 

118. [S. 634.] Where any such High Court considers it necessary 
^ - that a decree passed in the exercise of its 

Execution of decree before original civil jurisdiction should be executed 
ascertaintncnt of costs. before the amount of the costs incurred in the 

suit can be ascertained by taxation, the Court may order that the decree shall 
be executed forthwith, except as to so much thereof as relates to the costs ; 

and, as to so much thereof as relates to the costs, that the decree may be 
executed as soon as the amount of the costs shall be ascertained by taxatioa 

Amendment in Burma. — For “any such High Court” substitute “the High 
Court”. — Vide G. B. Order of 1937. 


119. [S. 635] Nothing in this Code shall be deemed to authorise any 
. . J person on behalf of another to address the Court 

t persons not to exercise of its original civil jurisdiction, or 

^ ^ ‘ to examine witnesses, except where the Court 

shall have in the exercise of the power conferred by its charter authorized him 
so to do, or to interfere with the power of the High Court to make rules concern- 
ing advocates, vakils and attorneys. 

Amendment in Burma. — In section 119 omit "vakils and attorneys ”. — Vtde G. 
13 . Order of 1937. 


Scope. — Section 119 is not restricted to admission on professional conduct. A.I.R. 
1128 Mad. 472 = 1091. C. 206. In the original side of the Calcutta High Court, 
advocate can appear instructed by attorney. The same rule is applicable so far 
as the original side of the Bombay High Court is concerned. In Madras, advocate 
can appear and plead on all sides of the High Court. In Allahabad High Court, an 
advocate can perform all the duties that may be performed by a pleader. 9A. 617. 
A vakil is not entitled to be heard on the original side of the Calcutta High Court. 
30 C. 986 ; see also 37 C. 853. In Madras, a vakil can appear on the original side, i 
M. 24 ; 37 Ind. Cas. 699. In the Presidency Small Cause Courts of Bombay, only 
the barristers and attorneys are entitled to practise. 8 B. 105 (F.B.) But in Calcutta 
and Madras, pleaders and vakils are entitled to practise in the Presidency Small 
Cause Courts. 7 W. R. 228. 


120. [Ss. 638, 639.] (1) The following pro- 
visions shall not apply to the High Court in the 
exercise of its original jurisdiction, namely, 
sections 16, 17 and 20.* 

Soope.— Section 20 is not applicable to High Court on original side. A.I.R. 
1923 Mad. 272 = (i922) M. W. N. 811 = 72 Ind. Cas. 982 ; see also 13 B. 520=16 I. A. 
156^ 


Provisions not applicable to 
High Court in original, civil 
or insolvent jurisdiction 

I.— Section 2c 

, 272 = (l922) 




* Sub-section (2) of section 120 was 
^ct, 1909 (3 of 19^), s. 127 and Sch. Ill 

C.P. Code— 40, 


repealed by the Presidency-towns Insolvency 
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PART X. 


Rulbs. 

121. \^New,] The rules in the First Schedule shall have effect as if 
Effect of rules in First enacted in the body ‘of this Code until annulled 
Schedule. or altered in accordance with the provisions of 

this Part. 


Power of certain High Courts 
to make rules. 


122. [JVew,] High Courts t constituted by His Majisty by Letters Patent 

and the Chief Courts of Oudh and Sind,* may, 
from time to lime after previous publication, make 
rules regulating their own procedure and the 
procedure of the Civi Courts subject to their superintendence, and may by such 
rules annul, alter or add to all or any of the rules in the First Schedule. 

T^'s section has been substituted in Butma by the following section J22 by 
G. B. Order of 1937 : — 


122. The High Court may ^ from time to time^ after previous publica- 
tion^ make rules regulating its procedure and the proceduft of the Civil Courts 
subject to its superintendence^ and may by such rules anuuf alter or add to 
all or any of the rules in the First Schedule, 

Scope.— Rules made by the High Court under the powers conferred by C. P. 
Code and published in the local official Gazette, have the force of law. 5 Bom. L. K. 
394 ; see also 6 A. L. }. 45*1 Ind. Gas. 163; 16 Ind. Cas. 521 ^=245 F. L. R. 1912 
= 8 P. R. 1912. Rules can be framed by the High Court for regulating its own proce- 
dure or the procedure of the subordinate Courts. 12 Ind. Cas. 18 ; 16 Ind. Gas ^21. 
But it must not be inconsistent with the Code. 32 B. 14 ; 4 Ind. Cas. 1154. High 
Court has no power so to frame the rules as to override the provisions of the Code 
or Letters Patent. A. I. R. 1930 All. 558=(i93o) A. L. J. 1126= 128 Ind. Cas. 238. 
Rules framed under this section may apply to both sides of High Court unless 
expressly excluded. A. I. R. 1928 Bom. 125 = 52 B. 159=30 Bom. L. R. 402 = 
108 Ind. Cas. 795. High Court has power merely to make rules and orders for the 
purposes of regulating proceedings in the civil cases. A. 1. R. 1926 Rang. 1 = 3 
Rang. 546=4 Bur. L. J. 185 (F. B.). Chief Court of Oudh is a High Court. A. I. R. 
1928. Oudh 89=4 O. \V. N. 1 1 14. Rule in conflict with clear provision of the 
Code is ultra vires. A. 1. R. 1925 Oudh 492 = 28 O. 0.169=85 Ind. Cas. 455. Rule 
framed under s. 122, C. P. Code, excluding application of s. 5 of the Limitation Act 
|o petitian under Order IX, rule 3, is ultra vires. A. I. R. 1925 Mad. 14 (F. B.) = 47 
M. 824=47 M. L. J. 4o;=20 L. W. 352 ; 35 M. L. T. 43 = (i924) M- W. N. 682 = 
80 Ind. Cas. 877. Sections 122 and 123 do not apply to Patna High Court and rules 
made it though not submitted to any Rules Committee are not ultra vires, A I. R. 
1921 Pat. 83=2 P. L. T. 1 12 = 60 Ind. Cas. 285 = 2 Pat. L. T. 112. Rule can extend 
s. 5 of Limitation Act to application under Order IX, rule 13. 32 Ind. Cas. 975. Rule 

extending s. 5 of the Limitation Act to application under Order IX, rule 9. is ultra vires 
and does not change the applicability of s. 164. A. I. R 1929 Bom. 262 = 53 B, 453==3i 
Bom. L. R. 484=122 Ind. Cas. 76. Rule framed by Lahore High Court requiring 
first Court's judgment to accompany memo of second appeal is ullra vires. A. 1. R. 
1926 Lah. 73 = 2 Lah. 227=63 Ind. Cas. 33. Rule extending s. 55 of the Limitation 
Act, to application under Order IX, r. 3, is ultra vires. A. I. R. 1925 Mad. 14 (F. B.) 
= 47 M. 824=47 M. L. J. 400=20 L. W. 332 = (I924) M. W. N. 682 = 80 Ind. Cas. 
877. Rule cannot alter period of limitation. A. 1. R. 1923 Lah. 96=68 Ind. Cas. 
777. Rule framed by the Allahabad High Court requiring copy of judgment to 
accompany memo of second appeal is ultra vires. A. I, R. 1921 All. 23=43 A. 660 
= 19 A. L. J. 598=63 Ind. Cas. 338. Patna High Court rules. Chapter Vll, rule 6, 
is not under s. 122 and second appeal is not barred if copy of the first Court's judg- 
ment not filed in time. A. I. R. 192* Fat. 509= (*923) Fat. 19=74 Ind. Cas. 330. 
Under this section the High Court has power to annul, alter or add to any of the 
rules in the first Schedule. If a new rule that has been made is to some extent in 
conflict with the previous existing rule, the new rule must by implication be deemed 
to have annulled or altered that rule. 139 Ind. Cas. 836=1931 A. L. J. 865 = A. I. R. 
1931 All. 567 (F. B.). 


* Substituted by G. 1. Order of 1937. 
t Substituted by Act. 34 of 1916. 
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123. [New.] (1) 
of 


Constitution 
mittees in 
vinces. 


A Committee, to be called the Rule Committee, shall be 
■p 1 constituted at *[the town which is the usual 

certain Pro- sitting of each of the High Courts (and 

Chief Courts) referred to in section 122 ]. 


( 2 ) Each such Committee shall consist of the following persons 
namely : — 

{a) three Judges of the High Court established at the town at which such 
Committee is constituted, one of whom at least has served as a District Judge 
or t a Divisional Judge for three years, 

(b) a barrister practising in that Court, 

(^) an advocate (not being a barrister), or vakil or pleader enrolled in 
that Court, 

{d) a Judge of a Civil Court subordinate to the High Court, and 
(e) in the towns of Calcutta, Madras and Bombay, an attorney. 

( 3 j The members of each such Committee shall be appointed by the Chief 
Justice or Chief Judge, who shall also nominate one of their number to be 
president : 

Provided that, if the Chief Justice or Chief Judge elects to be himself a 
member of a Committee, the number of other Judges appointed to be members 
shall be two, and the Chief Justice or Chief Judge shall be the president of 
the Committee. 

( 4 ) Each member of any such Committee shall hold office for such period 
as may be prescribed by the Chief Justice or Chief Judge in this behalf ; and 
whenever any member retires, resigns, dies or ceases to reside in the Province 
in which the Committee was constituted, or becomes incapable of acting as a 
member of the committee, the said Chief Justice or Chief Judge may appoint 
another person to be a member in his stead. 

( 5 ) There shall be a Secretary to each such Committee who shall be 
appointed by the Chief Justice or Chief Judge and shall receive such remunera- 
tion as may be provided in this behalf “by the Provincial Government.*’ % 

Section 123 is in the following form in British Burma - 

“ ( 1 ) Commit/ ee, to be called the Rule Committee^ shall he constituted at 
Rangoon and shall consist of the following persons namely — 

(«) three Judges of the High Courts 07 ie of whom at least has served for 
three years as a District Judge or a Judge of the High Court, 

(b) a barrister practising in the High Court, 

(r) an advocate of the High Court not being a barrister, and 
{d) a Judge of a Civil Court subordinate to the High Court, 

( 2 ) 

( 3 j The members of a Committee shall be appointed by the Chief Justice^ 
who shall also nominate one of their members to be president : 


The words “the town which is the usual place of sitting of each of the High 

Courts section 122,” were substituted for **each of the towns of Calcutta, Madras, 

Bombay, Allahabad, Lahore and Rangoon” by Act 13 of 1916 and the words "of the 
Chief Court’* which were substituted for "Chief Couit” by Act 18 of 1919 were repealed 
by Act XI of 1923. The words "and Chief Courts** were inserted by Act 32 of 1925 
and 34 of i9?6. 

t The words "(in Burma)” were substituted for the original words "(in the Punjab 
or Burma)” by s. 2 and Sch. I of the Repealing and Amending Act, 1919 (XVIIl of 
1919). and the words ‘‘(in Burma)” were subsequently repealed by s. 3 and Sch. II 
of the Repealing and Amending Act, 1923 (XI of 1923). 

t The words “by the Governor- General in Council or by the Local Government, 
as tlfe case may be” have been substituted by the words within quotations by G, h. 
Order of 1937. 
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Provided that^ if ike Chief Justice elects to be himself a member of the 
Committee^ the number of other Judges appointed to be members shall be tuoo^ 
and the Chief Justice shall be the president of the Committee, 

( 4 ) Each number of the Committee shall hold office for such period as 
may be prescribed by the Chief Justice in this behalf ; and whemver any mem- 
ber retires^ resigns^ dies or ceases to reside in British Burma or becomes 
incapable of acting as a member of the Committee^ the said Chief Juiticc 
may appoint another person to he a member in his stead, 

( 5 ) There shall be a Secretary to the Committee who shall be appointed by 
the Chief Justice and shall receive such remuneratian as may be provided in this 
behalf by the Governor'. 

Scope. — Sections 122 and 123 do not apply to Patna High Court and rules made 
by it though not submitted to any Rule Committee are not ultta vires, 5 P. L. J. 
749=1921 Pat. 97=2 Pat. L. T. 112 — 60 Ind. Cas. 285 = A. L R. 1921 Pat. 83. 

124 . [^ew.] Every Rule Committee shall make a report to the High 
^ . TT* u Court established at the town at which it is con- 

Conamiitee to report to ig stitmed on any proposal to annul, alter or add to 

' the rules in the first Schedule or to make new 

rules, and before making any rules under section 122 the High Court shall take 
such report into consideration. 

Amendment in Burma, — For ‘‘every** substitute “the” and omit ‘‘establish- 
ed at the town at which it is constituted **. — Vide G, B. Order of 1937* 


125 . [New.] High Courts other than the Courts specified in section 

Power of other High Courts conferred by 

to make rules. section in such manner and subject to 

conditions as “the Provincial Governmeut*** 
determine : 


122 . 

that 

such 

may 


Provided that any such High Court may, after previous publication, make 
a rule extending within the local limits of its jurisdiction any rules which 
have been made by any other High Court. 

Amendment in Burma. — This section has been omitted in Burma. 

Scope.— Where the fact of Patna High Court rules adopting the Calcutta High 
Court rules is published, there is no necessity of publishing the rules in their entirety. 
61 Ind. Cas. 666= A. I. R. 1921 Pat. 428 = 2 P. L. T. 45. 


+ 126 . [New.] Rules 
to be subject to ap- 


Rules 
proval. 

that Court is not situate 
Governor-G eneral . 


in 


made under the foregoing provisions shall be 
subject to the previous approval of the Govern- 
ment of the Province in which the Court whose 
procedure the rules regulate is situate or. if 
any Province, to the previous approval of the 


The following section has been 'substituted in British Burma 
namely 

“ 126 . Ruies made under the foregoing provisions shall bo subject to the 
previous approval of the Governor ^ 

Scope.— Rules made by High Court for conduct of its own business or regulation 
of pleaders appearing before it are not subject to sanction of Local Government. 
A. 1 . R. 1928 Mad. 472 = 109 Ind. Cas. 206. 


* The words within quotations have been substituted for the words “as in the 
case of the Court of the Judicial Commissioner of Coorg, the Governor-General in 

Council, and in other cases the Local Government*’ substituted by Act. 38 of 1920 by 
G. L Order of 1937. 

t Section 126 has been substituted by G. I. Order of 1937. 
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127. [Ndzv.'] Rules so made and [approved] * shall be published in the 

Gazette of India or in the “official Gazette”! 

publication or from such other date as may be specified have the same force 
and effect, within the local limits of the jurisdiction of the High Court which 
made them, as if they had been contained in the First Schedule. 


Amendment in Burma.— For Gazette of India or in the cfficial Gazette 
as the case may be,” substitute "Gazette" and omit “within the local limits of 
the jurisdiction of the High Court which made them ”. — Vide G. B. Order of 1937. 


128. {New.] (1) Such rules shall be not inconsistent with the provisions 

in the body of this Code, but, subject thereto, 
may provide for any matters relating to the 


Matters for which rules 
provide. 


Procedure of Civil Courts. 


(2) In particular, and without prejudice to the generality of the powers 
conferred by sub-section (1) such rules may provide for all or any of the 
following matters, namely : — 

(a) the service of summonses, notices and other processes by post or in 
any other manner either generally or in any specified areas, and the proof of 
such service ; 

(^) the maintenance and custody, while under attachment, of live-stock 
and other- movable property, the fees payable for such maintenance and 
custody, the sale of such live-stock and property, and the proceeds of such sale ; 

{c) procedure in suits by way of counter-claim, and the valuation of 
such suits for the purposes of jurisdiction ; 

(d) procedure in garnishee and charging orders either in addition to, 
or in su^titution for, the attachment and sale of debts ; 

(e) procedure where the defendant claims to be entitled to contribution 
or indemnity over against any person whether a party to the suit or not ; 

{/) summary procedure — 

(1) in suits in which the plaintiff seeks only to recover a debt or liquida- 
ted demand in money payable by the defendant with or without interest, 
arising — 

on a contract express or implied ; or on an enactment where the sum 
sought to be recovered is a fixed sum of money or in the nature of a debt other 
than a penalty ; or 

on a guarantee, where the claim against the principal is in respect of a debt 
or a liquidated demand only ; or 
on a trust ; or 

(/V) in suits for the recovery of immovable property, with or without a 
claim for rent or mesne profits by a landlord against a tenant whose term has 
expired or has been duly determined by notice to quit, or has become liable to 
forfeiture for non-payment of rent, or against persons claiming under such 
tenant ; 

(^) procedure by way of originating summons ; 

Qi) consolidation of suits, appeals and other proceedings ; 

(0 delegation to any Registrar, Prothonotary or master or other official 
of the Court of any judicial, quasi judical and non-judicial duties ; and 

(y) all forms, registers, books, entries and accounts which may be necessary 
or desirable for the transaction of the business of Civil Courts. 


Amendment in Burma.— In clause (i) of sub-section (2) omit “Prothonotary.— 
Vide. G. B. Order of 1937. 

Scope.— Section 128 refers to rules made under present Code with advice of 
Committee constituted under s. 123. A. I. R. 1929 Mad. 641 = 52 M. 563 = 29 L. W. 


This word was substituted for the word ^'sanctioned'’ by s. 2 and Schedule I 
of the Repealing and Amending Act, 1917 (24 of 1917)- 
t Substituted by G. I. Order dated i-4-i937* 
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828=57 M. L. J. 264=116 Ind. Cas. 343. A village head-man is not entitled to 
notice before warrant. (1930) M. W. N. 1215. Suit for negotiible instrument 
provided under order 37 comes within s. 128 (2) (f) and Art. 5 applies to it. A. I. R. 
1927 Sind 90=21 S. L. R. 257 = 98 Ind. Cas. 78. It is doubtful whether s. 128 
validates rules allowing delegation of judicial duties existing previous to present 
Code. 21 C. W. N. 1052 = 42 Ind. Cas. 623. 


129 . [S. 652 , third para ] Notwithstanding anything in this Code, 

any High Court ‘'constituted by His Majesty by 
Letters Patent”* may make such rules not incon- 
sistent with the Letters Patent establishing it to 
regulate its own procedure in the exercise of its 
original civil jurisdiction as it shall think fit and nothing herein contained 


Power of Chartered High 
Courts to make rules as to 
their original civil procedure. 


shall affect 
Code. 


the validity of any such rules in force at the commencement of this 


Amendment iu Burma.— For the words “any High Court constituted by His 
Majesty by Letters Pateni” substitute ‘‘the High Court.”— G. B. Order of 1937. 

Scope.— Rule making power under s. 129 is devised to make for elasticity of 
procedure and to remedy defects in Code. Rules need not be consistent with Code. 
A. I. R. 1930 Cal. 685= 57 C. 676. Letters Patent referred to is Letters Patent of 
1865. A. I. K. 1924 Cal. 1025 = 51 C. 905 = 28 C. W. N. 916 = 81 Ind. Cas. 1048. Sec- 
tion 129 expressly authorizes the Bombay High Court to make rules to regulate 
iis own procedure in the exercise of its original civil jurisdiction. 38 P. L, R. iioi — 
A. I. R. 1936 Lah. 369= 162 Ind. Cas. 489. 


tlSO. [S. 652 , para 2 .] A High Court not constituted by His Majesty by 
, TT- A- Letters Patent may, within the previous approval of 
Powers of other High Courts Provincial Government, make with to 

any matter other than procedure any rule which a 
High Court so constituted might under s. 224 of 
the Government of India Act, 1935 , make with respect 10 any such matter for 
any part of the territories under its jurisdiction which is not included within the 
limils of a Presidency-town. 


to make rules as to matter 
other than procedure. 


Amendment in Burma. — Section 130 has been omitted in Burma. 

l3l. [S. 652, forth para ] Rules made in accordance with section 129 

c ^ ^ or section 130 shall be published in the Gazette 

Publication of rules. ^ ^ ^.,3^ 

may be, and shall from the date of publication or from such other date as may 
be speciQed have the force of law. 

Local Amendment in Burma. — In Burma omit “or section 130” and for the 
Gauttee of India or official Gazette as the case may be” substitute “Gazette”. — Vide 
G. B. Order of 1937. 


PART XL 


MISCELLANEOUS. 


132 , IS. 640 ] (1) Women who, according to the customs and manners 
Exemption of certain women the county ought not to bs compelled to 
from personal appearance. '‘PP®*' P"***‘® ®***tll be exempt from personal 

appearance in Court. 

(2) Nothing herein contained shall be deemed to exempt such women 
from arrest in execution of civil process in any case in which the arrest of 
women is not prohibited by this Code. 

Scope.— The provisions of this section arc not restricied to the examination of 
witnesses. They apply also to parlies to suits or proceedings before the Court, ii 


* Substituted for the words “established under the Indian High Courts Act, 1861, 
Of the Government of India Act, 1915” by G. I. Order of 1937. , 

t This section has been substituted for the old s. 130 by G. I. Order of 1937* 

i Subatituted by G. 1 . Order of 1937. 
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Ind. Cas. 668. The words ''personal appearance" used in s. 132, clause (i) includes 
"personal attendance**. If a pardanashin lady observing strict pardah is ordered to 
attend Court, It means that she is ‘'compelled to appear in public.” Her face may 
he covered or she may be wearing a burka^ but all the same she is compelled to 
appear in public if she is ordered to attend the Couit. This is the spirit of s 1^2 
The words of s. 132 are pre-emptory and there is no discretion vested in the Court 
that in a suitable case it can orHer 2^ pardanashin lady to attend in Court to be 
examined in camera. It is her right to refuse to attend the Court and to say that 
if she is to be examined her evidence should be taken on commission. The Court 
has no option in this matter. A. I. R. 1935 Sind 205 =*159 Ind. Cas. 1C3. But the 
Calcutta High Court in A. I. R. 1929 Cal. 528 = 33 C. W. N. 681, has held that 
such a person is exempt not from attendance in Court but from appearance in Court 
‘'Appearance** means that she shall not be compelled to come forth into view or 
to have visible to the public gaze. Section 132(1), Civil Procedure Code, does not apply 
to examination under s, 36(1)-, Presidency Towns Insolvency Act, and the Court in a 
Suitable case may summon before it a patdanashin lady who is known or suspected 
to have in her possession any property belonging to the insolvent. 33 C. W N 

68i = A. I. R. 1929 Cal. 528. Unmarried girl of 12 yeais is a woman. 24 W. R. 

375. This section is extended to native women only and not to all women of rank 
8 W. R. 29 ; see also 19 P- R- A lady is not a pardanashin lady who does 

not object to communicate in matters of business with persons who are outside his 
family and who attends Court and Registration office. 8 Bom. L. R. 370=10 C W N 
570=33 C. 773-3 C. L. J. 484=16 M.L. J. 166=33 1. A. 86 P. C. The fact that a 
pardanashin lady appeared in public docs not take away her right under this section 
45 C. 492*22 C. W. N. 147*44 Ind. Cas. 157 ; see also 26 C. 650 = 3 C. W. N 
751 ; 3 C W. N. 753 ; 45 C. 697=-26 C. L. J, 319 = 41 Ind. Cas. 610.* 22 C. W. N 
197 ; 2 Hyde 88 ; 5 C. W. N. 232 (notes) ; 2 Hyde 88 ; 3 C. W. N. 750 ; 24 W R 

375 ; M R- 584 ; 15 W. R. 129 ; 8 Ind. Cas. 418 ; 15 C. 675 ; 4 C. 20=3 C. L. R* 

93. But commission need not be issued when she can be examined in a palki on 
proper identification. 18 W. R. 230. But a pardanashin woman can not refuse to 
be examined on commission at any place other than place of her choice. A. I R 
1931 Cal. 229=64 Ind. Cas. 228. Right of pardanashin lady to be examined on 
commission is absolute. A. I. R. 1928 Cal. 814=114 Ind. Cas. 95. If a woman is in 
fact a pardanashin lady she is not deprived of the statutory protection merely 
because she may have previously appeared in public. 45 C, 697 = 26 C. L. J. 319= 
22 C. W. N. 97*41 Ind. Cas. 610. Section 132 is not confined to pardanashin 
woman strictly so-called and an old Hindu lady of high family must be examined on 
commission. 45 C. 49^ = 22 C, W. N. 147 = 44 Ind. Cas. 157. The word “personal 
.appearance** in s. 132, C. P. Code means “a personal attendance.” Courts have no 
l>ower to insist on the attendance of pardanashin women in Court whether under 
provisions of s. 132, or Order 5, rule 3 or Order 10, rule 4, The exemption from 
personal appearance is a right which no Court has power to refuse and applies 10 
parties as well as to witnesses. The words "personal appearance** in s. 132 cannot 
be interpreted so as to compel pardanashins to attend Court by wearing a veil or 
burka with their faces covered so as not to be visible 10 public gaze. If the Court 
has reason to believe that a pardanashin^ while being examined on commission was 
guilty of malpractices, such as being tutored by a person behind the purdah^ the 
Court may exclude her evidence, bat cannot make that a ground for calling on* her 
to attend the Court. A. L, R. 1934 All. 66=55 A. 666=1933 A. L. J. 1384 


133. [S. 641.] (1) The “Provincial Government’’* may, by notification in 

Exemption of other persons. Pe^onal 

f ^ appearance in Court any person whose rank, in 

the opinion of such Government, entitles him to the privilege of exemption. 

( 2 ) The names and residences of the persons so exempted shall, from time 
to time, be forwarded to the High Court by the “Provincial Government"* and 
a list of such persons shall be kept in such Court, and a list of such persons as 
reside within the local limits of the jurisdiction of each Court subordinate to 
the High Court shall be kept in such subordinate Court. 

(3) Where any person so exempted claims the privilege of such exemp- 
tion, and it is consequently necessary to examine him by commission, he shall 


* Substituted by G. I. Order of 1937 . 
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pay the coats of that commission, unless the party requiring bis evidence pays 
such costs. 

Ltooal Amendments in Surma . — la Burma for the words "Proiriacial Govern- 
mem** wherever they occur substitute “Governor** as well as for the words "such 
Governmeni** substitute “Governor” ; for “officiall Gazette** substitute "Gazette.** 


Scope. — Every person what his position may be who seeks the aid of the Court 
must confirm to the rules of the Court. 43 Ind. Cas. 729=428. 135a 20 Bom. L. R. i. 
A person can be exempted under this section only by a special notification. 28 M. 
L. J. 410 (421). The exemption conferred by this section is absolute and is not 
confined to.cases in which he is summoned by the opposite party. Marsh. 627. 

. It.- 134. [JVeui,} The provisions of sections 

” »«) 59 .hdlUpplly, be, B 

all persons arrested under this Code. 


1S5* [S. 642.] (1) No Judge, Magistrate or other judicial officer 
^ ^ , shall be liable to arrest under civil process 

Exemption from arrest un er presiding in, or returning from, 

his Court. 


civil piocess. 


(2) Where any matter is pending btfore a tribunal having jurisdiction 
therein, or believing in good faith that it has such jurisdiction, the parties 
thereto, ihtir pleaders, mukhtars, revenuc-agents and recognized agents, and 
their witnesses acting in obedience to a summons, shall be exempt from arrest 
under civil process other than process issued by such tribunal for contempt of 
Court while going to or attending such tribunal for the purpose of such matter, 
and while returning from such tribunal. 

(3) Nothing in sub section (2) shall enable a judgment-debtor to claim 
exemption from arrest under an order for immediate execution or where such 
judgment-debtor attends to show cause why he should not be committed to 
prison in execution of a decree. 

Amendment in Burma.— In Burma, in sub-seciion (2) omit “mukhtars, 
revenue-agents.*’— G. B. Order of 1937. 

Scope.— The protection from arrest afforded to s. 642 extends only to arrest under 
the Civil Procedure Code. Therefore an accused person attending a Criminal Court 
could not claim immunity from arrest under the Rent Act. 4 A. 27. The wordings 
of this section is defective. 32 A. 3 = 6 A. L. J. 912. Defendant appearing to defend 
suit is exempt from arrest, and liis appearance does not amount to “voluntary 
surrender*’ so as to entitle him 10 discharge under Order XXXVIll. 37 M. L. J. 435 = 
10 L. W. 533=53 Ind. Cas. 367. Exemption under this section cannot be invoked 
where no case is pending or set down for hearing. A. I. R. 1930 Lah. 736 = 31 P. L. 
K. i88=i28 1 nd. Cas. 51. Each case of exemption from arrest under civil process 
depends on its own facts and circumstances. What period is reasonable is a 
question of fact and further exemption is forfeited if party indulge in unnecessary 
deviation. A. I. R. 1931 Bom. 175 = 33 Bom. L. R. 44=131 lud. Cas. 467 ; sec also 
A. I. R. 1935 Nag. 216. Person CDming to appear as accused cannot be arrested 
and he is entitled to refund of money paid to secure his release from arrest. A. 1 . 
R. 1929 Oudh 426=6 O. W. N. 809=119 Ind. Cas. 367. Warrant under s. 488, Cr. 
Pro. Code though entrusted to civil bailiff does not come within s. 135. A. I. R. 1929 
Lah. 785 = 30 Cr. L. J. 788=117 Ind. Cas. 238. Protection is forfeited if person 
adopts circuitous route or deviates from straight route. A. I. R. 1924 All. 676=46 A. 
663 = 22 A. L. J. 638=84 Ind Cas. 64. Where judgment-debtor is arrested in exe- 
cution of decree and present before Court is not exempted from arrest in execution 
of second decree. A. I. R. 1924 Mad. 900 = 47 M. L. J. 678=34 M. L. T. I02 = (i924) 
M. W. K. 781 = 84 Ind. Cas. 513. Person causing arrest and officer arresting judg- 
ment-debtor protected under s. 135, commit offence under s. 342, P^ml Code. 121 
P. L. R. 1916 = 36 Ind. Cas. 493 ; see also 39 C. W. N. 318. 

In order to obtain exemption under this section the party must satisfy the Caort 
ordinarily, by statements made on affidavit that his attendance in tbs Court or tri- 
bunal is in relation to the matter pending before that Coofl or tribunal ; 

secondly, that the Court or tribunal which he attends has jurisdiction In the matter 
pending befere it or the party believes in good faith that it has sidi jurisdiction ; 
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and thirdly, that he should be exempt from arrest during such period as is reasonably 
required in going to the tribunal from his ordinary place of residence, in attending 
that tribunal and in returning from it to the ordinary place of residence whence he 
came. Such place of residence may be within the jurisdiction of the C out t before 
which the matter is pending, or outside its Jurisdiction. What period is reasonable 
is a question of fact to be determined by the Court in each case and no hard and 
fast rule can be laid down as to the extent or duration of the privilege. Further the 
exemption is forfeited if in going to or in returning from the Court there is unnece- 
ssary or excessive deviation sufficient in the opinion of the Court to forfeit the 
privilege. No party or witness can claim to return to his ordinary place of residence 
by any route he likes. 33 Bom. L. R. 44=A.. I. R. 1931 Bom. 175 = 131 Ind. Cas. 
467 = 55 B, 612 ; see also 36 C. W. N. io7i = A. L. R. 1933 C. 373. It makes no 
diffierence whether he comes in as a defendant or as a plaintiff. Ibid, An Income-tax 
Officer is a tribunal within the meaning of this section. 141 Ind. Cas. 463=34 P. 
L. R. 177 = A. I. R. 1933 Lab. 214. The ward "iribunal” in s. 135 (2) is used to 
cover tribunal both of British India as well as of Native State. 158 Ind. Cas. 507 = 
A. I. R 1935 Nag. 216. The principle which would apply to a person living in the 
place in which the Court is situate must be applied to the persons who takes up 
temporary lodgings in that place. 14 Pat. 242=154 Ind. Cas. 6ios= 16 Pat. L. T. 
56o=A. I. R. 1935 Pat. 6. 


Exemption of members of 
Legislative bodies from arrest 
and detention under civil 
process. 


*LS. 135 A. (1) No person shall be ‘liable 
to arrest or detention in prison under the civil 
process— 


*‘(a) if he is a member of a unicameral Legislature or of either Chamber 
of a bi-camcral Legislature constituted under the Government of India Act, 1935, 
during the continuance of any meeting of such Legislature or Chamber 

If be is a member of any Committee of such '^Legislature or 
Chamber*’t during the continuance of any meeting of such committee ; 

if he is a member of either Chamber of such a bi-cameral Legislature, 
during the continuance of the joint sitting, meeting, conferences or joint 
Committee of the Chambers of that Legislature.”! 

(2; A person released from detention under sub-section (1) shall, subject to 
the provisions of the said sub section, be liable to re-arrest and to the further 
detention to which he would have been liable if he had not been released 
ujider the provisions of sub-section (1)J. 

This section has been amended Burma by G. B. Order and s. 135 is in 
force in Britieh Burma in the following form 

Exemption of members of «[S. 135 A, ( 1 ) No person shall be liable to 

Legislative bodies from arrest arrest or detention in prison under civil pro- 

and deteniion under civil pro- 

cess. 

{a) if he is a member of either Chamber of '' Le gislature^*\ during the con- 
iinuance of any meeting of such Chamber ;§ 

{b) if he is a member of any Committee of such Chamber^ during the 
continuance of any meeting of such Committee ; 

(r) if he is a member of either Chamber of the Legislature,^ during the 
continuance of a joint sitting of the Chambers or of a meeting of a 
conference or joint committee of the Chambers of which he is a number ; 
and during the font teen days before and after such meeting^ or sitting, 

(2) A Person released from detention under ^ sub-section (/j shall% subject 
to the provisions of the said sub-section^ be liable to re-arrest ond to the 
further detention to which he would have been liable if he had not been 
released under the provisions of subsection (/).] 


* Section 135 A has been added by Act 23 of 1925. 

+ Substituted by G. I. Order of 1937. 
t Substituted by G. B. Order of 1937. 

§ Certain words were omitted by G. B. Order of 1937. 
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186. [S- 643.] ( 1 ) Where an application is made that any person 

shall be arrested or that any property shall be 

Procedure where person to attached under any provision of this Code not 
be arrested or property to be relating to the execution of decrees, and such 
attached is outside district. person resides or such property is situate out- 
side the local limits of the jurisdiction of the Court to which the application 
is made, the Court may, in its discretion, issue a warrant of arrest or make 
an order of attachment, and send to the District Court within the local 
limits of whose jurisdiction such person or property resides or is situate a 
copy of the warrant or order, together with the probable amount of the costs 
of the arrest or attachment. 

(2) The District Court shall, on receipt of such copy and amount, cause 
the arrest or attachment to be made by its own officers, or by a Court subor- 
dinate to itself, and shall inform the Court which issued or made such 
warrant or order of the arrest or attachment. 

(3) The Court making an arrest under this section shall send the person 
arrested to the Court by which the warrant of arrest was issued, unless he 
shows cause to the satisfaction of the former Court why he should not be 
sent ,to the latter Court, or unless he furnishes sufficient security for his 
appearance before the latter Court or for satisfying any decree that may be 
passed against him by that Court in either of which cases the Court making 
the arrest shall release him. 

(4) Where a person to be arrested or movable property to be attached 
under this section is within the local limits of the ordinary original civil 
jurisdiction of the High Court of Judicature at Fort William in Bengal or at 
Madras or at Bombay^ the copy of the warrant of arrest or of the order of 
attachment, and the probable amount of the costs of the arrest or attachment, 
shall be sent to the Court of Small Causes of Calcutta, Madras, or “Bombay'’*, 
as the case may be, and that Court, on receipt of the copy and amount, shall 
proceed as if it were the District Court. 

Amendment in Burma.— In sub-section ( 4 ) for **the High Court of Judicature 
at Fort William in Bengal or at Madras or at Bomay*’ substitute "ihe High Couri’* 
and for Xalcutta, Madras or Bombay” substitute "Rangoon” and omit "as the case 
may be**. — Vide G. B. Order of 1937. 

Scope. — This section does not authorise the Court to attach any property, 
which is not authorised to attach by any other sections of the Code where such an 
order may be made, for execution beyond the local limits of its jurisdiction. 8 M. 
20. This section merely prescribes the procedure to be adopted when property 
outside the jurisdiction of the Court is to be attached under any provision of the 
Code. It does not prescribe the circumstances under which attachment before 
judgment may be ordered if property situate outside the jurisdiction of the Court. 
I L. B. R. 310 ; see also 4 C. 823. This section authorises the Court to attach 
properly before judgment, where the property is situate outside the jurisdiction. 
7 C. W. N. 216. Whether High Court Judge on original side can direct District 
Judge within appellate jurisdiction to execute warrant of arrest for contempt is 
doubtful. Proper course is to direct to issue injunction and arrest might be ordered 
for breach of same bringing case within pale of section 136. A.I.R. 19:8 Cal. 462 = 55 
C. 777=32 C.‘W. N. 114=1007 Ind. Cas.65 ; see also A. I. R. 1926 Mad. 574=50 
M. L. J. 401=95 Ind. Cas. 197. The Court can order attachment before judgement 
of property outside the local limits of its jurisdiction and further it is also competent 
to entertain an application for removal of such attachment and to remove the 
attachment. gRang. 56i = A. I. R. 1931 Rang. 279. Under s. 136, C. P. Code, 
an injunction order under Order 39, rule z (i), restraining a person from committing 
a breach of contract may be enforced outside the jurisdiction of the Court issuing the 
injunction. A I.R. 1931 Cal. 279= 130 Ind. Cas. 252=57 C. 1280. In case of attachment 
before judgment of property in the jurisdiction of another Court, order should be 
sent to the District Judge of the place and not to be sent to the Naz r of the Court. 
A. L. R. 1933 All. 583=2 A. W. R. 174. When the High Court issues a writ to 
the sheriff directing a person’s arrest for disobedience of the order of injunction 

* Certain words were omitted by G. B. Order of 19 ^ 7 . 
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and directing him under the provisions of 3. 136, Civil Procedure Code, to transfer 
it to the District Judge for execution and the latter duly executes the writ by arresting 
the person, the District Judge acts in the lawful exercise of his powers and hence 
the order is xioXuUra vires. A. I. R. 1934 Cal. 818 = 38 C. W. N. 799=59 c. L. J. 
463 = 61 C. 971. 


137 . [S. 645 .] ( 1 ) The language which, on the commencement of 
- / u j- . Code, is the language of any Court subor- 

^Language of subordinate ^ Court shall contiuue to be 

the language of such subordinate Court until 
the “Provincial Government” * otherwise directs. 

( 2 ) The ‘ Provincial Government”^^ may declare what shall be the language 
of any such Court and in what character applications to and proceedings in 
such Courts shall be written. 

( 3 ) Where this Code requires or allows anything other than the recording 
of evidence to be done in writing in any such Court, such writing may be 
in English ; but if any party or his pleader is unacquainted with English a 
translation into the language of the Court shall, at his request, be supplied 
to him ; and the Court shall make such order as it thinks fit in respect of the 
payment of the costs of such translation. 

Amendment in Burma. — For "a High Court” read “the High Court” and 
for “Provincial Government*' read “Governor**. — Vi/ie G. B. Order of 1937. 


Power for Local Government 
to require evidence to be 
recorded in English. 


138 . [S. 185 A.] ( 1 ) Thet [High Court] may by notification in the 

“official Gazette** * direct with respect, to 
any Judge specified in the notification, or 
falling under a description set forth therein, 
that evidence in cases in which an appeal is 
allowed shall be taken down by him in the English language and in manner 
prescribed. 

( 2 ) Where a Judge is prevented by any sufficient reason from complying 
with a direction under sub-section ( 1 ), he shall record the reason and cause the 
evidence to be taken down in writing from his dictation in open Court. 

o *1, • 1 1 . ^ 39 . [S. I97.J In the case of any affidavit 

-der this Code- 


(a) any Court or Magistrate, or 

(b) any officer or other person whom a High Court may appoint in 
this behalf, or 

(c:) any officer appointed by any other Court which the “Provicial Govern- 
ment'** has generally or specially empowered in this behalf, 
may administer the oath to the deponent. 

Amendment in Burma.— For “Provincial Government” read “Governor**.— 
Vide G. I. Order of 1937. 

Notes.— Order IX, rule 5, C. P. Code, is only an enabling provision enacted 
for a special purpose only. A plaintiff filed in support of proof of a service of 
process on the defendant an affidavit was sworn on the Bar Library by the 
identifier before a pleader who is also an Honorary Magistrate. The Munsiff refused 
to accept the affidavit, and directed the plaintiff to have an affidavit sworn 
before the officer of ihe Court appointed for that purpose : /^eld, that the Munsiff 
was right in refusing to accept the affidavit ; nor section 139 of the Code contem- 
plates that at the time when an Honorary Magistrate administers the oath, he 
shall be acting in his official capacity as a Magistrate, and that the provisions of s. 
57, clause (7) of the Evidence Act, as to the Court*s taking judicial notice of that 
signature of an Honorary Magistrate, should be interpreted in the same way. 
5 Ind. Cas. 537. As regards affidavit made before foreign Court, vide 8 Ind. Cas. 


* Substituted by G. I. Order of 1937. 

t These words were substituted for the words "Local Governmeoi’* by 5. 2 and 
Sch. Pt. I of the Decentralisation Act, i9U(4 of 19U). 
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897. The District Judge has power to appoint Commissioners to administer oath in 
affidavit generally without reference to a particular area or class. Affidavit sworn t > 
before Sharistadar of the Munsiff of Hajpur can be the foundat'on of a complaint 
under s. 476. Cr. P. Code, by the District Judge of Mazaifarpiir. A. I. R. 1933 
548=14 P. L. T. 635 = A. I. R. 1933 Pa*- 7*3- 


140. [S. 645A.] (1) In any Admiralty or Vice-Admiralty cause of salvage 

. ^ , towage or collision, the Court, whether it be 

vage etc” exercising its original or its appellate juris- 

* • * diction, may, if it thinks fit, and shall, upon 

request of either party to such cause, summon to its assistance, in such manner 
as it may direct or as may be prescribed, two competent assessors ; and such 
assessors shall attend and assist accordingly. 

(2) Every such assessor shall receive such fees for his attendance, to be paid 
by such of the parties as the Court may direct or as may be prescribed. 

141. [S. 647.] The procedure provided in this Code in regard to suits 

... „ shall be followed, as far as it can be made appli- 

Miscellaneous proceedings. ip all proceedings in any Court of civil 

jurisdiction. 


Scope. — This section is intended to apply to miscellaneous matters other than 
suits or appeals. 9 A. 36. Suit includes appeals. A. I. R. 1028 Lab. 48S— no Iiui. 
Cas. 374. Section 141 deals with procedure alone not substantive law of arbitration. 
A. I. R. 1928 Rang. 137 = 6 Rang. 563= 112 Ind. Cas. 45. This section cannot operate 
to give appeal from order under Order I.K, r. 9, not otherwise appe.ilable. A l.R. 1922 
Cal. 572 = 360. L.J. 184 = 69 Ind. Cas. 1003. An issue referred to a Civil Court 
for decision by a Revenue Court is an original matter in the nature of the suit. 
The Civil Court has jurisdiction under the provisions of s. 141 and order 9 to 
entertain an application for the setting aside of the tx parte decision and to decide 
the issue on the merits. A. I, R. 1934 All. 86. 

Execution prooeedings. — Under the old Code there was some divergence of 
opinion as regards the questions whether this section applies to execution proceedings. 
While the High Courts of Allahabad {.Vide 7 A. 359 ; loA. 71 ; 12A I79 ; 12A. 392 ; 
15 A. 84) and Bombay (Vide 6 B.681 ; 10 B. 62), held that it did, the Calcutta High 
Court on the other hand held that it did not. 18 C. 635 ; 18 C. 462 ; 22 W.R. 512. Their 
Lordships of the Privy Council, by affirming the view of the Calcutta High Court 
in 17A. 106=22 I. A. 44== 5 M. L. J. 3 has set at rest the conflict. So the previous 
Allahabad and Bombay decisions to the contrary are no longer good law. So now 
this section does not apply to proceedings in execution. A. 1. K. 1926 Lah. 109=89 
Ind. Cas. 360 ; A. I. R. 1926 Cal. 773=53 C. 679=30 C. W. N. 570 = 96 Ind. Cas. 705; 
A. I. R. 1929 Mad. 757=57 M. L. J. 381 = 30 L. W. 424=52 M. 899 (F. B.)=i2o Ind. 
Cas. 567 ; A. I. R. 1929 All. 485= 121 Ind. Cas. 552; A I. R. 1930 Lah. 961 = 129 Ind. 
Cas. 204; A. I. R. 1925 Cal. 812 = 42 C. L. J 26 = 29 C. W. N. 886 = (F. B.) = 87 
Ind. Cas. 633 ; A. I. R. 1921 Sind 55=17 S. L. R. 105=83 Ind. Cas. 749 1 A. 
1. R. 1925 Cal. 510=41 C. L. J. 286=79 Ind. Cas. 351 ; A. I . R. 19^3 Lah. 506=75 
Ind. Cas. 487 ; A. I R. 1933 Nag. 176=29 N. L. R. 176=143 Ind Cas. 584 ; A I. R. 
1922 Nag. 267=18 N. L R. 152 = 4 N. L. J. 118=64 Ind. Cas. 420 ; 63 Ind. Cas. 855 ; 
A. I. R. 1921 Lab. 67 = 2 Lah. 66=64 P. L. R. 1921=60 Ind. Cas. 720 ; A. I. R. 1921 
Bom. 463 ; 4 I*. L. J. 135=49 Ind. Cas. 617 ; 1933 A. L. J. 1032 = A. I. R. 1933 All. 
783= 145 I. C. 995 (F. B.). Order IX, rule 9, does not apply to execution proceedings. 
5 Pat. L. W. 208 = 4 Pat. L. J. 230 = 47 Ind. Cas. 154; see also A. 1. R. 1922 Rang. 
267 = 4 N. L. J. 118=18 N. L. R. 152 = 64 Ind. Cas. 420 ; 68 Ind. Cas 643 = A. I. R. 
1^23 Nag. 18 ; A. I. R. 1929 Pat. 239 ; i P. L. R. 134 = 2 Pat. 372=4 P. L. T. 93®7i 
Ind. Cas. 484; A. I. R. 1925 Mad. 126=47 M. L. J. 269=20 L. W. 192 = 81 Ind. Cas. 
841 ; A I. R. 1929 All. 485=121 Ind. Cas. 552; A. I. R. 1937 Bom. iii. Order of 
dismissal of execution petition for failure to take necessary steps for prosecution is 
not appealable. A. I. R. 1923 Pat. 180=4 P. L. T. 204 = 68 Ind. Cas. 337. VVhere 
application for restoration of suit dismissed under Order IX, rule 2, there is no 
appeal against order of dismissal. 72 Ind. Cas. 547. Application for personal decree 
against mortgagor is not application in execution of decree an 1 Order IX, ru^e 9. 
applies to it. A. 1. R. 1933 Rang. 257=8 Rang. 316= 126 Ind. Cas. 648 ; see also 124 
Ind Cas. 249= A. I. R. 1930 Nag. 188=26 N. L. R. 154. Section 141, C. F. Code has 
no application to execution proceedings and therefore order 9, C. P. Code has like- 
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wise no application to ex parte orders passed in such proceedings but the Court is 
competent to set aside such ex parte orders under its inherent powers. A. I. R. I93t 
Sind 97= 133 Ind. Cas. 65 (F. B ). 

In all prooeedings, etc.— This section is applicable only to proceedings in 
original suit. A. I. R. 1924 Pat. 346=4 F. L. T. 735. Applicability of this section 
IS doubtful where proredure is clearly laid down. A. I. R. 1930 Mad. 105 = 30 L. W. 
551 = t2o Ind. Cas. 72. Section 141 extends proviso of s. 10 to arbitration proceedings. 
A. I. R. 1922 Sind 6=66 Ind. Cas. 796. Section 141 applies to proceedings under 
s. 144. ^ A. I. R. 1922 All. 223=20 A. L. J. 726=44 A. 407, This section applies to 
restitution proceedings. A. I. R. 1922 All. 223 = 20 A. L. J. 226=44^. 407 = 66 
Ind. Cas. 144. Where application for restoration for default has been dismissed, 
application can be restored, i Lah. 339=1 Lah. L. J. 188 = 58 Ind. Cas. 748; 
see also 10 P. W. R. 1919= i P. L. R. 1919 = 50 Ind. Cas. 401. No appeal lies from 
order returning Memorandum of Appeal for proper representation. 32 C. W. N. 
693 = 1^7 lud. Cas. 849. Where deliberate delay is made in bringing legal representa- 
tives of deceased opponent, application may be rejected under Order 33, rule 9 (a) 
read with s. 141 and under s. 151. A. I. R. 1929 Sind 136= 1 16 Ind. Cas. iii. 
Where restoration application has been dismissed for default, a subsequent application 
can be made under Order IX, read with s. 141 or under s. 151. A. I.R. 1925 All, 773 = 
47 A. 878= 23 A. L. J. 8)7 = 89 Ind Cas. 350 ; see also A. I. R. 1926 Mad. 325 = 50 
M. L. J. 75 = 23 L. W. 409=92 Ind. Cas. 802 ; A. I. R. 1927 Lah. 71 = 27. P. L. R. 
564 = 99 Ind. Cas. 1055 ; A. I. R. 1923 Oudh 146 = 9 O. L. J 627 = 9 O. & A. L. R. 32 
= 74 lud. Cas. 380. Order dismissing application for restoration to set aside ex parte 
decree is not appealable. A. I. R. 1924 All. 682 = 46 A. 538=22 A. L. J. 427 = 79 Ind. 
Cas. 323 ; see also A. I. R. 1925 All. 43^=23 A. L. J. 442=47 A. 471 = 85 Ind. Cas. 
95 ; A. I. R. 1923 Nag. 293=19 N. L. R. >19=75 ^ud. Cas. 589. Where execution 
tipplicalion has been dismissed for want of prosecution order refusing restoration 
is not appealable. A. I. R. 1923 All. 460=45 A. 148 = 21 A. L. J. 135. Order dis- 
missing second application under Or .9 rule 9 subsequent to one already dismissed 
is not appealable since s. 141 cannot operate 10 give appeal from order not other- 
wise appealable. A. 1. R. 1922 Cal. 572 = 36 C. L J. 184 = 69 Ind. Cas. 1003. 

Section 141 extends ss 10 and ii to civil miscellaneous proceedings. A. I. R. 1922 
Sind 6=16 S. L. R. 79 = 69 Ind. Cas. 796. Execution can issue suo motu in case of 
iureiy bond by guardian and surety under ss. 43 and 45, Guardian and Wards Act. 
A. I. R. 1927 Sind 262 = 103 Ind. Cas. 492; see alse 66 M. L. J. 3io=A. I. 
R. 1934 Mad. 496=39 L. W. 400. An order passed by a Civil Court under 
5. 120, Companies Act, is in exercise of its power as a Court of Civil jurisdiction 
under s. 141, C. P. Code and as such the Court is competent to review 
its order. A. I. R, 1937 Oudh 62. An express provision in the Succession 
Certificate Act confirming rights of appeal, revision or review does not render provi- 
sions of C. P. Code regarding procedure inapplicable to it. A. I. R. 1927 Sind 
187= loi Ind. Cas. 166. This section does not apply in cases governed by the Suces- 
sion Certificate Act in so far as introduced by ss, 19 (3) and 26 (3). A. I. R. 1924 All. 
376=46 A. 372 = 22 A. L. J. 345 = 79 Ind. Cas. 363. This section has no application 
10 application under s. 105, B. T. Act. A. I. R. 1924 Pat. 104 = 3 67 = (1923) Pat. 

273 = 2 Pdt. L. R. 169=5 L. T. 59^ = 79 Ind. Cas. 5. Where permission is given 
to mutawalli to lease 7 s;akf property order is under s, 141. A. 1. R. 1924 Cal. 
327 = 38 C. L. J. 358 = 77 Ind. Cas. 907. Order IX and Order XLIII, r. i, apply 
to application to set aside dismissal order for default. A. I.R. 1923 Nag. 293 = 
19 N. L. R. 119=75 Ind. Cas. 589, In probate proceedings involving interest 
of minor, every rule in Order XXXII, is not strictly and legally applicable. 
24 C. W. N. 541 = 59 Ind. Cas. 664. General provisions of C. P. Code apply to Court 
under the Companies Act. i Lah, 187 = 2 Lah. L. J. 291 = 55 Ind. Cas. 820. 
Procedure prescribed by Order XVI applies to enquiries under cases under the 
Legal Practitioner's Act. 23 C. W. N. 560=50 Ind. Cas. 806. Bat s. 141 does not 
apply 10 proceedings under s. 14 of the Legal Practitioners Act. i P. L. J. 
576=18 Cr, L. J. I32 = (i9i7) Pat. 60 = 37 Ind. Cas. 484. Provisions of Code 
are applicable to proceedings under the Lunacy Act. 22 C. W. N. 547 = 27 
C. L. J. 205=43 Ind. Cas. 511. The Court could in proceedings under the 
Guardians and Wards Act pass an order by way of injunction restraining the giving 
a^yay of a female minor in marriage to an unsuitable husband. 28 N. L. R. 332 = 

A. I. R. 1933 Nag. 62 = 141 Ind. Cas. 170. Where an application to sue in forma 
is dismissed for default, Order 9, rule 9, read with s. 141 enables the Court 
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to restore the application for proper reasons. 140 Ind. Cas. 226= 1932 M. W. N. 
1262 = 36 L. W. 586. No appeal lies from an order rejecting an application to 
set aside the dismissal of an application for restoratijn of a suit dismissed in 
default. 28 N. L R. 83=139 Ind. Cas. 296=A. I. R. 1932 Nag. loi. It is doubtful 
whether s. 141 and Order 9, rule 9, apply to an application to set aside an order of 
dismisial for default of an application to set aside an e^> parte decree. A. 1 . R. 1933 
Rang. 406. The Insolvency Court has the sime inherent powers as any Coun 
exercising civil jurisdiction and has power to make supplementary orders for the 
protection of creditors. A. L. R. 1933 Pat. 180*12 P. 163* A. I. R. 1933 Pat. ^4= 
141 Ind. Cas. 836=13 P. L. T. 775. An issue leferred to a Civil Court for 
decision by a Revenue Court is an original matter in the nature of a suit. The 
Civil Court has jurisdiction under the provisions of 5. 141 and order 9 to entertain 
an application for the setting aside of an ex parte decision and to decide the issue on 
merits. A. I. R. 1934 All. 86=1934 A. L. J. 331 = 147 Ind. Cas. 721 = 56 A. 390. 


Orders and 
writing. 


notices to be in 


143 . 


[S. 95 .) 
Postage. 


Postage 


Application for restitution. 


142 . [S 94.] All orders and notices served 
on or given to any person under the provisions 
of this Code shall be in writing. 

where chargeable on a notice, summons or letter 
issued under this Code and forwarded by post, 
and the fee for registering the same, shall be 
paid within a time to be fixed before the communication is made : 

Provided that the “Provincial Government”* may remit such postage, or 
fee or both, or may prescribe a scale of Court-fees to be levied in lieu thereof. 

144 . [S. 583 .] ( 1 ) Where and in so far as a decree is varied or reversed, 

the Court of first instance shall, on the applica- 
tion of any party entitled to any benefit by way 
of restitution or otherwise, cause such restitution to be made as will, so far as 
may be, place the parties in the position which they would have occupied but 
for such decree or such part thereof as has been varied or reversed ; and, for 
this purpose, the Court may make any orders, including orders for the refund 
of costs and for the payment of interest, damages, compensation and mesne 
profits, which are properly consequential on such variation or reversal. 

( 2 ) No suit shall be instituted for the purpose of obtaining any restitution 
or other relief which could be obtained by application under sub-section ( 1 ). 

Principle. — A claim under s. 144 is governed by the same principles that 
apply to a claim for money had and received. Where persuant to a decree or order of 
the Court one party has been compelled to pay money or transfer property in invi- 
turn to another parly it would be unconscionable upon the reversal of the decree or 
order that the party who had received the money or property through the wrongful 
act of the Court should be held entitled to retain such money or property as against 
the party who had wrongfully been ordered to pay it and who was claiming restitu- 
tion. 10 Rang. 480= A. I. R. 1932 Rang. 148 = A. L. R. 1932 Rang. 356. The obvious 
intention of s. 144 of the Code of Civil Procedure, is to place the sucessful liti- 
gant so far as possible in the position in which he would have been had the 
original decree not been passed against him and the unsucessful party 

is also liable for the delays of the Court. 16 R. D. 503=13 L. R. 293 

= 13 U. P. 145. It is a duty cast upon Court to enforce the obligation. 33 C. 

927 ; see also 52 A. 79 affirmed in 48 I. A. 43=38 A. 163 P. C ; 23 M. 306 ; 13 

C. L. J. 243 ; 15 C. L. J. 187 ; A. I. R. 1930 Mad. 787*59 M. L. J. 225 ; A. 1 . R. 
1929 Nag. 138=117 Ind. Cas. 288. 


Scope of the section — The party seeking restitution under s. 144 
must show that there was a decree in consequence of which some 
party to the record had obtained a benefit to the detriment of the 
applicant and secondly, that the decree having been reversed or varied, the applicant 
is entitled to be restored to the position in which he would have been, but for 
the decree which nliimately has been declared erroneous. A. I. R. 1937 Bom. 173. The 

* Substituted for Local Government” by G. 1 . Order of 1937. In Burma read 

"Governor** for "Provincial Government.” 
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principle underlying s. 144 is to give to litigants the fullest benefit of a final decree 
in a litigation and restore to a party on the final determination of his rights what, 
if any, has in the meanwhile been lost to him or taken away from him by his 
Opponent on the strength of a decree or order which has been subsequently varied 
or reversed by the superior Court. Before restitution can be made under this section, 
however, the following conditions must be satisfied : (i) that the applicant must be 
a party to the litigation which terminated according to law : (2) that he has either 

lost something or been deprived of something by reason of the decree or order 
which has been subsequently varied or reversed : (3) that on the final pronounce- 
ment of his rights he is entitled to the benefit of restitution. The section does not 
in terms say that the applicant for restitution must be a party to the proceeding which 
has resulted in the original decree being reversed or vaiied-, nor does it state 
that the final decree should provide for a right in him to apply for restitution 
All that is necessary is that the final decree should provide for a right in him to 
apply for restitution. All that is necessary is that the final decree must be of such 
a nature that it would be inequitable to allow his opponent to retain what he has 
obtained from the former on the strength of a decree which ultimately is held to be 
erronecus or wrong. The only question is whether the applicant was a party to 
the litigation in the first instance, and, if so, whether the final decision can be said 
to be in his favour as accepting his contention made in the suit and declaring his 
rights. A. 1. R. 1937 Born. 101 ; see also A. I R. 1934 All. 13 ; A. I R. 1934 Pat. 
150=14?. L.T. 753. This section is applicable not only to restitution brought 
about in consequence of a decree passed after contest but also to compromise decree 
passed on appeal. 68 M. L. J. 332 = A. I. R. 1935 Mad 476=* I935 M. W. N. 280=41 
L. W. 705= 156 Ind. Cas. 85. An application for restitution under s. I44i C.P. Code is 
essentially different thing from an application for execution. 1934 A.L.J. So3 = A. I. R. 
1934 All. 626 (F. 13.) = 150 Ind. Cas. 1096; but see A. 1. R. 1936 Oudh 185=19360. 
W. N. 262. This section applies only-to cases where in execution of a decree passed 
by one Court a benefit is received by the defendant and that decree is reversed or set 
aside subsequently by a competent Court. A.I.R. 1931 Mad. 81 = 60 M. L. J. 219=33 L* 
W. 259=130 Ind. Cas. 451. The principle of this section is not confined exclusively 
to matters in execution. The power of restitution is inherent in Court. A. I. R. 

1930 Mai. 988 = (i930) M. W. N. 644—^0 M. L. J 79=33 L. W. 391 = 129 Ind. Cas. 
63. This section applies only when a decree has been set aside in appeal or other- 
wise. A. I. R. 1924 All. 64 = 73 Ind. Cas. 602. This section applies to a case in 
which a decree has been reversed by the Privy Council. A. I. R. 1926 Lah. 488 = 7 
Lab. 232 = 8 Lah, L. J. 338 = 27 P. L. R. 400=93 Ind. Cas. 954. Right of restitution 
is not limited to reversal of decree in appeal, but applies equally to cases where a 
decree has been reversed or suppressed by some ulterior proceedings. (1916) 1 M. 
W. N. 155 = 30 M. L. J. 368=19 M. L. T. 236=33 Ind. Cas. 739. Where possession 
is taken independent of and in opposition to the decree, s. 144 is in applicable. 6 L. 
W. 631. Where a decree is neither varied nor reversed but execution thereof has 
taken place under a mistake and the judgment-debtor seeks restitution, s. 144 will 
not apply. A. I. R. 1923 Oudh 16=72 Ind. Cas. 879. An assignee is entitled 
to the benefits of s. 144 of the Code even where the assignment takes place 
after the appellate decree which is the basis of claim under the section. (1918) 
Pat. 243 = 5?. L. i4r=46 Ind. Cas. 465. As an attaching creditor of sale- 
proceeds, payable to a vendor decree-holder Is not a party to the decree or to 
an application for restitution as a vendee of the decree-holder and is not therefore 
his representat.ve an application for resiiiuiion by him cannot lie. 29 C. L. J. 
360=51 Ind. Cas. 375. Where decree has been passed with reservation as to 
question of restitution, party taking benefit of the decree cannot object to the 
restitution application. 34 C.W.N. 746=52 C. L. J. 505=130 Ind. Cas. 236= A. I. R. 

1931 Cal. 42. The right of auction-purchaser to a refund of the money paid by him 
arises both under s. 144, C. P. Code and also on principles of equity and justice 
and if the case does not come under s. 144, the Court can exercise its inherent 
jurisdiction to direct a refund of the money of the auction- purchaser. A. I. R. 1936 
Lah. 497. 

This section is mandatory and gives no discretion to the Court. The legal 
representatives or assignees of a party liable to restore possession are equally liable. 
6 fi. W. 568=42 Ind. Cas. 523. The powers given by this section can be exercised 
by all Courts, Civil or Revenue. 46 Ind. Cas. 475= ii Bur. L. T. 3. Section 144 
does not deal with restitution only. It covers a case of party entitled to a benefit by 
way of restitution and empowers a Court to do justice to the parties to the suit. 



328 


THB CODE OF CIVIL PROCEDURE. 


[S. 144. 


A. I. R. 1929 Lah. 657*118 Ind. Cas. 389; see aiso A. I. R. 1930 Pat. 473= ” 
P. L. T. 361 = 125 Ind. Cas. 779; A. I. R. 1937 Lah. 635=103 Ind. Cas. 657. 
Apart from s. 144, restitution can be granted under s. 151. A. I R. 1926 
Lah. 685* 96 Ind. Cas. 804 ; see also A. I. R. 1924 All. 718=46 A. 767*22 A. L. 

J. 673 = 84 Ind. Cas. 75 ; 75 Ind. Cas. 858= A. I. R. 1924 Lah. 583 •, A. I. R. 1925 

Mad. 365 = 83 Ind. Cas. 138 ; A. I. R. 1921 Pat. 800=5 P- T. 553 = 78 Ind. Cas. 

310 ; A. i. R. 1925 Pat. (F. B) = 3 Pat. 371 = 5 P. L. T. 145 = 78 Ind. Cas. 200 ; 

A. 1. R. 1922 Cal. 28 = 26 C. W. N. 408 = 35 C. L. J. 53 = 64 Ind. Cas. 864 ; A. I. R. 
1924 Lah. 583 = 75 Ind. Cas. 858; A. I. R. 1922 Cal. 28 = 26 C. W. N. 408 = 35 
C. L. J. 53—64 Ind. Cas. 864. 

The word ‘‘restitution” implies that a party who applies under s. 144 
should prove that he was in possession of something, the restitution or restora- 
tion of which he seeks. A. L R. 1931 Mad. 81=60 M. L. J. 719=33 L. W. 
259=. '1930) M. W. N. 1245 = 130 Ind. Cas. 451. “Or otherwise’* immediately 
following ‘‘restitution** provide for cases where it is not possible to make restitution 
in the sense of restoring the very property lost to the petitioner. A. I. R. 1931 
Mad. 81 = 60 M. L. J. 219=33 L. W. 259=130 Ind. Cas. 451 ; see also A. I. R. 

1931 Rang. 21. The restitution should clear the account between the parties and 
leave no claim on one side or the other. A. I. R. 1931 Oiidh 12 = 7 O. W. N. 1075 = 
129 Ind. Cas. 326. Restitution must be granted as a matter of course and is not 
discretionary. A. I. R. 1928 Rang. 293=117 Ind. Cas. 57; A. I. R. 1926 Lah. 
685=96 Ind. Cas. 804. Decree in another suit in respect of same property between 
same parties cannot be affected by anything in s. 144. A. I. R. 1929 All. 527 = 
iiSlnd. Cas. 5*9 J A. I. R. 1929 Cal. 814 = 33 C. VV. N. 908. This section is 
not exhaustive, Court has inherent power to restore any party which has suffered any 
injury by virtue of an order. A. I R. 1929 Lah. 657=118 Ind. Cas. 389; 60 L. 
L. J. 44 ; A. I. R- 1934 Lah. 1023 = 36 P. L. R. 119; A. I. R. 1934 Lah. 322 = 150 
Ind. Cas. 924 ; A. I. R. 1935 ^ad. 783=69 M. L. J. 84 ; 7* M. L. J. 795 = 4^ L. W. 
798=1936 M. W. N. 1119 ; A. I. R. 1936 Mad. 636=1936 M. W. N. 503. Under 
this section there is no distinction between decree in suit and a decree in a proceed- 
ing. A. 1. R. 1925 Cal. 102=28 C. W. N. 988 = 84 Ind. Cas. 747, The word ‘'decree" 
covers an ‘‘ordei’* and the word “Court** includes Courts of every grade. A. I. R. 
1924 Nag, 258 = 20 N. L R. 93 = 7 N. L. J. 130=80 Ind. Cas. 49 This section 
applies only on reversal of a decree and cannot therefore be applied where an order 
setting aside a sale is reversed, i P. L. W. 551 =2 Pal. L. J. 361 = 39 Ind. Cas. 763 
Proceedings under s. 144 of the Code cannot properly be described as proceedings in 
execution of a decree in view of the different language and in the present section 144 
and section 586 of the old Code. 66 Ind. Cas. 144. Where prejudice suffered is not 
due to the variation in decree but to the terms- of the sale order which was not objec- 
ted to either at the time of proclamation or sale, s. 144 does not apply. A. I. R. 1922 
Mad. 96 =(i922) M. W. N. 141 = 42 M. L. J. 315 = 16 L. W. 355=68 Ind. Cas. 518. 
The meaning of the words of this section that the restitution should as far as possible 
‘place the parties in the position which they would have occupied but for such decree** 
is that the restitution should clear the account between the parties and leave no claim 
on one side or the other. 129 Ind. Cas. 326=7 O.W.N. 1075 = A. *93* Oudh 12. 
By liberal construction this section can be made applicable to claim to recover 
money overpaid under a decree. 33 Bom. L. R. 1557. The expression “parly” 
includes representative of a parly. 138 Ind. Cas. 260 = 32 P. L. R. 673 = A. I. R. 

1932 Lah. 527 •, see also A. I. R. 1932 All. 239=1932 A. L. J. 239=137 Ind. Cas. 
39 ; A. I. R. 1933 Pat. 564. 

Section is confined in its operation to cases in which a decree is varied or 
reversed in appeal or revision and does not apply to cases in which the decree 
is held to be wholly or partially null and void. 55 A. 221 = 144 Ind. Cas. 492 = 

1933 A. L.J. 6o = A I. R. 1933 All. 218 ; see also 146 Ind. Cas. 564 = 38 L. W. 
874= A. I. R 1933 Mad. 888. Where the Receiver had in pursuance of an order 
of Insolvency Court paid off some of the assets to the creditor, the Court has 
the power under s. 144, C. P. Code on reversal of that order by the High Court 
to direct the creditors to refund the amount. 143 Ind. Cas. 330=1932 A. L. J. 
io 95 = AI.R. 1933 All. 117. 

Decree varied or reversed. — Section 144 applies where the decree is varied 
or reversed and not to a case where, as the result of a different suit the title of a 
person derived by purchase under quite a different procceeding in execution of 
a decree which stands unreversed is questioned. A. I. R. 1929 Cal. 814=33 C. W. 
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Cas. 807 ; A. I. R 1937 All. 232. Resiitution shouid be‘ ordered onlj^whi^aprft 

cant discharge his obligation under the reversed decree. A I ^ Jmo K?! 
156=7 Rang. 107 = 117 Ind. Cas. 252. Where a decree is reversed colts realt^‘ 
under the same must be refunded irrespective of the fact that the suit 
was given to chanty or any other purpose. 54 Ind. Cas. 816. In ordlr tWi n 
restitution under s 144, the applicant must establish that the decree under whfch 

*?”*•*’* • */• * *** P>'®P**'ly was varied or reversed by a Court 

vjich had jurisdiction to vary or reverse the decree. The use of the phrase 
Court of first instance contemplates that the variation or reversal of the decree 
IS made by a superior Court. The section clearly applies where a decree has 
been reversed or varied upon appeal, revision or review. A. I. R. 1037 All. 2^2 • 
A. I. R. 1937 Bom. 173 ; A. I. R. 19^7 Nag. 151. Plaintiff getting decree for uses of 
a well, which is reversed on appeal, but on second appeal restored, was entitled 
for a compensation during which he was kept out of enjoyment of the water. 21 
Bom. L. R. 157-43 B. 433 (F. B.)=5oInd. Cas. 715. Auction purchaser is bound 
w restore possession to the judgment-debtor on reversal of the decree in appeal. 
During pendency of appeal the purchaser is a representative of decree-holder 
for the purpose of transference of possession from the latter to the judgment-debtor. 
27 C. L. J. 489-46 Ind. Cas. 168 ; but see 30 M. L. J. 497=19 M. L. T. 381 = 

» "^7 Ind. Cas. 628=41 M. ^467. 
This section is applicable where decree-holder is auction purchaser and the 
aside. 43 B 235 = 20 Bom. L.R. 925 = 48 Ind. Cas. 130. It is only 
a 3 ona fide purchaser who is not a party to the suit or proceeding that is 
entitled to keep the property purchased by him. In all other cases the 
puchaser is liable to be defeated on the reversal of the decree in execution of 
which the sale is effected. A. I. R. 1926 Mad. 78 = 48 M. 767=49 M. L. T. 4C2 = 
22 L. W. 439—9* Ind. Cas. 16. Where decree-holder obtained possession of the 
{^operty decreed otherwise than by executing the decree but under colour thereof 
the opposite party is entitled to be replaced possession, if the decree be set aside 
on appeal. A. I. R 1927 All. 37 = 8 Lab. 41 = 8 Lah. L. J. 551=28 P. L. R. 62 = 
99 Ind. Cas. 952. Under this section a Court by virtue of equitable jurisdiction sets 
right injustice caused by lower Courts passing erroneous decrees. Creditor of the 
decree-holder attaching the decree, is a representative of the decree-holder and 
restitution can be had against him. A. I. R. 1930 Mad. 727 = 32 L. W. 148= c? M 
796- jO M. L. J. 225= 127 Ind. Cas. 643. A decree need not necessarily be put in 
execution for s. 144 (2) to apply. Where an application for restitution is erron^uslv 
rejected suit for possession and declaration is barred. A. I. R. 1931 Cal. 14=241 
U W. N. 707- 129 Ind, Cas, 403. Section 144 applies where a decree is varied 
or reversed. A decree is only varied or reversed by a superior Court on apoeal 
or on levision or on reference. But if a decree is set aside either by a proceeding 
to the suit Itself or by a decree in another suit altogether or if, without beinc set 
w.htn superseded, these are matters which are^„®o 

within the words of the section. A. I. R. 1931 Cal. 14=34 C. W. N. 707= lio 
Where the preliminary decree is varied or upset by the apMlIate 
Court, the final decree passed (hereon and all execution proceedings taken in 
pursuance of the final decree fell through even though no appeal is filed* from the 
final decree. Application under s. 144 is not barred on the ground that there was 
no revysal of final decree in appeal. 1931 A. L. J. 661 = A. I. R. 1931 All! 6sT= 
133 Ind. Cas. 622. This section prescribes a remedy which is separate from and in- 

This section is not confined 

Claimed on the reversal of the decree in first and second 
also to case of variance of decree effected by compromise. iq« 
M. W. N. 641 ; see also 144 Ind. Cas. 695 = A. I. R. 1933 Lah. 791 The right to 

wWh really on the date when fer the first time a decision is given 

which entitles a party asking for resiitution to have restitution. 144 lad. Cas. 11:0= 
A, I. R. 1933 Cal. 422. ^ 

Be8titutioD.---Resiiiution means restoration of parties to their former position 
before passing of erroneous decree that is reversed. A. I. R. 1929 Nag. i^8 = 

1 17 Ind. Cas. 288; see also A. I. R. 1927 Lab. 625 = 8 Lah. 356=9 Lah. L 
J* 3^9 — 28 P. L. R. 695 = 104 Ind. Cas. 817. Where a decree is reversed in an 
appeal filed by one of the defendants the other defendants are also entitled to 
apply for restitution. A. I. R. 1927 All. 182=98 Ind. Cas. 1042. It cannot be said 
mat the Court granting restitution is executing a decree. An application for restitution 
C. P. Code — 43 
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under s. 144, Civil Procedure Code, cannot therefore be an application for execution 
under s. 47. C. P. Code. A. I. R. 1937 Cal. 752. Restitution under s. 144 can be 
claimed not only against the opposite party, but also his representatives or persons 
deriving title from him. i $2 Ind. Cas. 663. Where a decree is passed with a 
reservation as to the question of restitution the party taking benefit of the decree 
cannot object to the application for restitution. A. I. R. 1931 Cal. 42=^52 C. L. J. 
505 130 Ind. Cas. 236. No restitution can be obtained against bona fide auction 
purchaser, through Court competent to hold the sale. A. I. R. 1925 Lab. 176=79 
Ind. Cas. 57. Where an ex pafte decree is passed the judgment* debtor is entitled to 
restitution of property lost to him in execution on the decree being set aside. Ques- 
tion whether s. 47 or s. 144 applies need not be considered. 22 Bom. L. R. 403 = 44 
B. 702^57 Ind. Cas. 125. There can be no restitution against a bona fide purchaser 
for value at any auction sale held by a Court competent therefor even if the decree 
is set aside on appeal. 38.A. 240=14 A. L. J. 302 = 34 Ind. Cas. 308. Wheie 
disputed property is in the hands of a Receiver such custody is for the benefit of the 
true owner and restitution can be ordered in favour of the true owner. A. I. R. 1928 
Pat. 260=7 Pat. 319= 108 Ind. Cas. 89. Where a decree-holder gets possession of 
the property in dispute without executing the decree the owner of the property can 
claim restitution on the decree being set aside. 18 A. L. J. 729=2 U. P. L. R. (A) 
238=41 A. 568. This section does not justify restitution when the rights of third 
parties intervene. A. I. R. 1937 Lab. 169. 

It is the party who is entitled to restitution who can apply to the Court and claim 
the help of the Court in the matter, it is for his benefit that the provision has been 
introduced. The restitution must be such as will put the parties in the position 
which they would have occupied but for the wrong decree. The party who is to be 
assisted by Court must be put into the position which he could have occupied but 
for the wrong decree. It is no answer to that provision to say that it cannot be 
given effect to because the other party happened to gain no benefit by the wrong 
decree or order which has been made. 55 M. 1025 = 63 M. L. J. 383=36 L. W. 504= 
1932 M. W. N. 1044= 139 Ind. Cas. 348= A. I. R. 1933 Mad. 33. Section 144 is meant 
to apply ordinarily to the class of cases where a person having obtained a decree 
executes it and recoveis money or property from the judgment-debtor and then the 
decree is reversed which necessitates restitution of the property or money which the 
judgment-debtor had to part w'ith at the instance of the Court on the ground that 
this is nolongerinforce.il P. 553=140 Ind. Cas. 482 = A. L. R. 1932 P. 619= 
A. I. R. 1932 P. 317. An order for restitution against the respondent who has never 
received the money or obtained any benefit from it in favour of the applicants who 
never possessed the money nor lost it would offend as w^ell against the dictates of 
conscience and reason as against the express provisions of s. 144. 10 Rang. 480-- 
A. I. R. 1932 Rang. 148. Court has inherent power to grant re'^titution apart 
from s. 144- A. I. R. 1934 Mad. 320 ; see also A. I. R. 1934 Lah. 322. No restitution 
can be obtained against bona fide auction purchaser, through Court competent to 
hold the sale. A. I. R. 1925 Lah. 176 = 79 Ind. Cas. 57. Restitution should be made 
as nearly as possible with reference to positions of parties before the erroneous order 
and not to the subsequent position taken by them as a consequence of the order as 
it is not authorised by s. 144 to restore parties to latter positions taken up by them of 
their own accord, as remotely resulting from that order. 37 Ind Cas. 863= 1917 Pat. 
153= 5 P. L. W. 238. No restitution can be claimed under this section when the 
decree is intact. A. I. R. 1930 Pat. 280=11 P. L. T. 156 = 9 Pat. 685=122 Ind. Cas. 
589. A claimant for restitution under this section need not be a party to the suit. 
A. I. R. 1929 Lah. 657 = 118 Ind. Cas. 389. Restitution can be claimed where a 
decree is varied. 95 Ind. Cas. 877 = A. I. K. 1926 Rang. 126=5 Bur. L. J. 66. 
Purchase by decree-holder is a nuliity if the decree is reversed though sale is not 
formally set aside. L. R. 3A. 44. Where on appeal a sale is set aside after auction 

purchaser Is put in possession of the property sold in execution restitution should be 
granted to the judgment-debtor applying for restitution of possession under s. 115, 
C. P. Code. A. I, R. 1922 Nag. 92= 18 N. L. R. 24=64 Ind. Cas. 732. Provided 
the decree is varied or reversed, this section applies. It does not matter whether 
the reversal or variance has been effected in appeal or not. A. 1 . R. 1922 Mad. 
70=16 L. W. 587 = 65 Ind. Cas. 797. Applications for restitution are in substance 
execution proceedings and as such cognizable by the executing Court. 67 Ind. pas. 
319=A. 1 . R* 1922 Nag. 198. Where a decree-holder is the auction purchaser in 
execution of decree, the , sale will fall through if decree is set aside, but 

not in the case of an innocent purchaser in good faith where his right is injuriously 
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affected by conduct of the parlies to suit. A. I. R. 1925 Cal. 1074=86 Ind. Cas. 376 ; 
but see A. I. R. 1924 Sind 101 = 17 S. L. R. 73=80 Ind. Cas. 1002. 


Where a decree is set aside after confirmation of sale the auction purchaser can 
by application under s. 47, recover his purchase money. A. I. R. 1923 All. 394=45 A. 
369=21 A. L. J. 228=74 Ind. Cas. 873 ; see also A. I. R. 1922 P. C. 269=27 C. W, N. 
582 (P. C.) = 44 L- J- 735 = 21 A. L. J. 490=25 Bora. L. R. 643=49 I. A. 551 = 4 
P. L. T. 61=69 Ind. Cas. 278 ; but see A. I. R. 1922 Mad. 228 = 42 M. L. J. 308 = 
15 L. \V. 40 = 67 Ind. Cas. 369. Person illegally arrested can get refund of money 
paid to secure his release. A. 1. R. 1929 Oudh 426=6 O. W. N. 809= 119 Ind. Cas. 
367 Where an order of abatement is set aside restitution of the costs paid as 
per ist. Court’s order of abatement can be obtained. A I. R. 1929 Mad, 70= 1922 
M. W. N. 167=16 M. L. W. 445 = 66 Ind. Cas. 216. Where a preliminary decree 
for partition is reversed on appeal, the final decree passed pending the appeal 
becomes ineffective and a party from whom any money is recovered under the final 
decree is entitled to restitiiiion of the amount from the party who received it. 
27 C. L. J. 451 = 43 Ind. Cas. 775. A purchaser at execution sale in a mortgage 
decree paying Government revenue on the property for 4 years after which period 
the sale is set aside is entitled to restitution of amount against the Receiver 
ol the mortgaged property. 51 Ind. Cas. 706. A decree for cost for Rs. 49 
was executed by sale of 2 itmes, ist. fetched Rs. 35, and second Rs. 15. 
In .appeal the costs were reduced to Rs. 36. On a question arising whether 
dtfendem is entitled to get restitution of properties on payment of costs 
decreed by the appellant Court held, not entitled unless they show that if the 
decree originally passed was for the correct amount, the properties would not have 
been sold. 35 C. \V. N. 1298 = 54 C. L. J. 293. Where the Court passes a joint 
decree for costs against several defendants and one of them deposits the decree 
amount for himself and on behalf of others, the depositor is entitled to a refund of 
the amount when the decree is reversed in appeal and no question of proportionate 
refund can arise under those circumstances. 35 C. W. N. 1305. The same princi- 
ples as are applicable to restitution proceedings under s. 144 apply to those under 
the inherent powers of the Court. 35 C. W. N. 483^-58 C 1070= 134 Ind. Cas. 906. 
Restitution can be had only in respect of matters, done under the decree or as an 
immediate consequence of it. It cannot be ordered against persons whose claims 
have not arisen under the decree or as a direct or immediate consequence thereof, 
and who are in no sense the legal representatives of one of the parties. 

Court of first instance.— Where on appeal the decree of a temporary subor- 
dinate Court was reversed and that Court ceased to exist and a new temporary sub- 
ordinate Court was established: that the latter Court was the Court of first 

instance within the meaning of s. 144 and could order restitution. A. I. R. 1921 
Mad. 103 = 13 L. W. 67 = 61 Ind. Cas. 962. For the purpose of this section "Court of 
first instance" when it has lost territorial jurisdiction should be interpreted according 
to the general principle as laid down in 5. 37 (b) as it would apply even to cases 
where the Court of first instance has been abolished and also to cases where the 
Court of first instance has ceased to have a jurisdiction. A. I. R. 1926 Mad. 813 = 51 
M.L.J. 161=95 Ind. Cas. 587. "Court of first instance” confines the applicability to the 
cases where the variation or reversal has been inade or is in consequence of an order 
made by a superior Court. If the case comes within the purview of the section no 
matter whether the question is simple or complicted, it will have to be determined on 
an application made under it and a separate suit would be barred. A. I. R. 1931 Cal. 
42=52 C. L. J. 505 = 34 C. W. N. 746= 130 Ind. Cas. 236. The words "Court of first 
instance” must mean that the application for restitution must be made to the Court 
which did the act which turned out to be wrong and not to the appellate Court. 
A. I. R. 1931 Rang 21. 


Interest.— This section contains an express provision that the Court shall in 
its discretion award such interest as it chooses and the fact that the principal only 
is secured by the bond given by the executing creditor withdrawing money from 
Court does not absolve him from paying interest. 2 Pat, L J. i49=39 Ind. Cas. 22. 
Interest can be awarded on costs refunded. 20 O. C. 327=4 O. L. J. 729=43 Ind. 
Cas. 337 ; see also A. I. R. 1921 All. 241=19 A. L. J. 771=63 Ind. Cas. J13 5 41 M. 

IVit vvr XT -R/l T *T« 
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Where money is lying in Court and none is on such money deriving benefil from it 
no interest is payable. 89 Ind. Cas. 603= A. I. R. 1925 Ring. 215 = 4 Bur. L. J. 58 = 
3 Rang. 251 ; but see A. I. R. 1925 Bom. 313 = 27 Bom. L. R. 485 = 87 Ind. Cas. 713* 
Where no interest is awarded by the decree the Court has no power to grant interest 
or damages in lieu of interest by way of restitution. A. I. R. 1924 Rang. 275 = 3 Bur. 
L. }. 58=82 Ind. Cas. 427. A party in whose favour an order has been made direct- 
ing^ the repayment of cost paid by him under a decree subsequently reversed is 
entitled to interest theron. 54 M. 887=131 Ind. Cas. 832 = 33 L. W. 6i8=A. I. R. 
1931 Mad. 561 = 61 M. L. J. 34 ; 35 C. W. N. 1305 ; see also A. I. R. 1932 Cal. 313 
= 137 Ind. Cas. 294. The duty of the Court when awarding restitution under s. 144 
of the Code is imperative. It shall place the applicant in the pos'tion in which he 
would have been if the order had not been made ; and for this purpose the Court is 
armed with powers (the 'may* is empowering not discretionary) as to mesne profits, 
interest and so forth. Hence restitution ordinarily involves interest also and Court 
can grant same. A. I. R. 1935 P. C. 12 = 1935 A. L. J. 251 = 1935 O W. N. I47=i53 
Ind. Cas. 654 = 37 Bom. L. R. 162 = 39 C. W. N. 377=60 C. L. J. 594 = 1935 M. W. 
N. 95 = 68 M. L. J. 168 (P. C.) 

Meene profits. — In an application for restoration of possession f nesne prod^s 
need not be claimed whether s. 144 applies or not. A. I. R. 1931 Nag. 112=17. N. 

L. R. 62=54 Ind. Cas. 664. On reversal of a decree in appeal, the appellant is 
entitled to restitution of the profits accruing from the property of which he had 
been deprived. 53 Ind. Cas. 119 ; see also A. I. R. 1915 P. C. 92 = 38 A. 163 = 43 I- 
A. 43 = 20 C. W. N. 425 = 23 C. L. J. 411 = 18 Bom. L. R. 382 (P. C.) = 33 Ind. Cas. 
505 ; 21 C. 989 ; 6 C. W. N. 710 ; 53 Ind. Cas. 119 ; 21 A. i ; 20 A. 430 ; 18 A. 
262 ; 69 Ind. Cas. 278 = A. I. R. 1922 P. C. 269 ; 24 C. W. N. 50 ; A. I. R. 1924 Lah. 
486=6 Lab. L. J. 142 = 80 Ind. Cas. 316 ; A. I. R. 1930 Cal. 89=56 C. 550=120 Ind. 
Cas. 807 -, A. I. R. 1929 Cal. 586=115 Ind. Cos. 105 ; A. I. R. 1931 Mad. 81 = 60 

M. L. J. 219= 130 Ind. Cas. 451. Where the suit under Order 21, rule 103, for decla- 
ration and possession is decreed application for mesne profits does not lie under s. 
144- A. I. R. 1927 Mad. 898 = 39 M. L. T. 94 = 27 L. W. 188= 104 Ind. Cas. 768. 
Order for mesne profits after decree is not one for restitution under s. 144. An 
executing Court has ample power to make an order to prevent what would be essen- 
tially a miscarriage of justice and a separate suit is not necessary. A. I. R. 1927 
Lah. 346=28 P. L. R. 128= 103 Ind. Cas. 328 ; see also 9 Lah. L. J. 207. A land* 
lord cannot deduct rent to which he may have a right for period of wrongful posse- 
ssion from the mesne profits which he is liable to pay to the tenants during the 
period of their dispossession. 3 L. W. 405=19 M. L. T. 336= 34 Ind. Cas. 2. An 
order awarding mesne profits is not consequential on an order of remand when 
the question as to whether the person in possession under the decree of the 
first Court was rightly in possession is yet to be decided. An application 
for mesne profits would be in that case premature and limitation will start only when 
it is decided that possession is wrongful. A. I. R. 1923 Nag. 101 = 18 N. L. R. 
200=76 Ind. Cas. 255; but see 38 C. W. N. 1197. Where the landlord decree- 
holder purchased property in execution of rent decree and let it to another tenant 
and the decree was subsequently set aside at the instance of the judgment-debtor : 
Held that the tenant judgment-debtor was entitled to restitution of possession as 
against the new tenant and to mesne profits against the landlord for the period he 
was out of possession. 24 C. W. N. 50=29 C.L. 5.486=51 Ind. Cas. 959. The 
ultimate decree-holder can get compensation for any Ijss caused to him by reason 
of the execution of the decree of the lower Court, but is not entitled to recover mesne 
profits for a perjod prior to the execution of such decree as the object of s. 144 is to 
place the finally victorious party in a position which he would have occupied if the 
erroneous decree had not been executed. A. 1. R. 1921 Lah 234=4 Lah L. J. 333=68 
Ind. Cas. 807. The principle to be followed in awarding compensation or damages by 
way of restitution under s. 144 is that the assessment must be on the basis of cost what 
the party in possession could have made, but what he did in fact make or could 
within reasonable diligence have made. 38 C. W. N. 1197. 

Bar to auit.— An application for restitution must be made to Court which 
passed the decree which is reversed. A separate suit for the same is not maintain- 
able. A. L R. 1922 AM. 7' = 44 A. 283=20 A. L. J. 13=65 Ind. Cas. 798. Where 
a decree is varied or set aside not by a superior Court but by the Court passing •it, 
a suit claiming restitution is not barred by this section, which is limited to cases 
when the decree is varied by a superior Court. 1 Pat. L. J. 43=3 P. L. W. 95=34 
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Ind. Cas. 747- Where an application for restitution is refused as time* barred a 
suit for same relief is barred under s. 141(2). A. I. R. 1931 Cal. 14 = 34. C. W. N, 
707*= 129 Ind. Cas. 403. Question of liability of a mortgagee in a redemption suit 
for alleged waste by him while in possession of the mortgaged property must be 
settled only at the time of the preparation of the decree for redemption. It cannot 
be gone into in an application for restitution under s. 144 nor can a separate suit 
lie for it. A. I. R. 1925 Oudh 654 = 88 Ind. Cas. 529. Where the filing of a suit 
involves as a necessary consequence an injury to property which cannot be compen- 
sated by the grant of costs in the action, a subsequent suit by defendant for damage 
is not barred. A. I. R. 1922 All. 465 = 44 A. 681 = 20 A. L. J. 636=69 Ind. Cas. 173. 
Section i44f C. P. Code, is exhaustive of the remedies available by way of restitution. 
A suit to declare an execution sale null and void is not maiatainable when the sale 
is not void A. I. R. 1931 Mad. 713=134 Ind. Cas. 1151. Suit is not 

barred when restitution has been granted by virtue of inherent power. 58 C. 465 — 
A. I. R. 1931 Cal. 517= 134 Ind. Cas. 572 ; see also A. I. R. I934 Rat. 109=13 
Pat. 108. 

Procedure. — Tnis section is not a rule of substantive law but lays down merely 
the procedure. A. I. R. 1928 All. 293=50 A. 767 = 26 A. L. J. 587= 1 12 Ind. Cas. 
876. An application for restitution is not an application for execution. A. I. R. 
1930 Lah. 961 = 129 Ind. Cas. 204; A. I. R. 1923 Nag. 94 = 71 Ind. Cas. 42 ; 
but see A. I. R. 1926 Mad. 813=51 M. L. J. 161 = 95 Ind. Cas. 587 ; 40 M. 

780*38 Ind, Cas. 806 ; A. I. R. 1926 Oudh 199=13 O. L J. 73i = * Luck. 
40=92 Ind. Cas. 23. Proceedings under s. 144 of the Code are not execution 
proceedings although they are of course in the nature of proceedings in execution 
to enforce either directly or indirectly the final decree. A party to an application 
unders 144 need not have been a party to the decree. Section 144 includes matters 
which an execution Court or appellate Court could not ordinarily deal with 
and the word **party** in the section is not used in the sense “party to the suit’' 
but means party to the application. A. I. R. 1922 All. 238 = 44A. 555 = 20 A. L J. 
456=66 Ind. Cas. 515. O.ily the Court executing the decree can restore the 
properly to the judgment-debtor by way of restitution. A. I. R. 1928 Pat. 502= 113 
ind. Cas. 717. In objection proceedings and proceedings therefrom (such as proceed- 
ings under s. 144) the objector under order 58 is party to the suit, and the decree- 
holder and the judgment-debtor are the other parties. A, I. R. 1929 Lah. 657=118 
Ind. Cas. 389. Restitution proceedings not being one in execution, Order 45, rule 15 
does not apply to application for restitution. A. I R. 1927 Pat. 208=102 Ind. 
Cas. 614. Application for restitution may be made in such natuie as the manner o f 
each case might require and need not follow in any case the procedure in Order 21 » 
rule II, Civil Procedure Code. A. I. R. 1937 Mad. 173. 

A bona fide auction purchaser for value is not a party to the suit hence an order 
refusing restitution against him is not a decree and is therefore, not appealable. A. I. 
R. 1925 Lah. 176=79 Ind. Cas. 57. It might be necessary to take evidence before 
restoring the status quo ante^ statement as to prior possession made in report by 
partition Commissioner is not conclusive. 55 Ind. Cas. 356. An order under s. 144, 
C. P. Code, is an order deciding a question under s. 47 (i) and is therefore appeal- 
able to the High Court, the Court-fee therein being Rs. 2. 21 C. W. N. 544 = 39 fnd. 
Cas. 640. An appeal lies from an order under s. 151 in exercise, by analogy, of 
jurisdiction under s. 144. 100 Ind. Cas. 735 = A. I. R. 1927 Cal. 285 = 31 C. W. N. 290. 
An order for rateable distribution between rival decree-holders is not an order under 
s. 47 and is not a decree within the meaning of s. 144. Powers under s. 1 51, C.P. Code, 
should be exercised when necessary for the ends of justice in the absence of other 
legal method of redress. A. I. R. 1922 Mad.99=42 M. L. J. 473=15 L. W. 42X» 
30 M. L. T. 178=67 Ind. Cas. 546. Where decree was reversed on appeal, auction 
sale in execution was cancelled and the order cancelling the sale was allowed by 
the auction purchaser to become final, the remedy of the auction purchaser was not 
by proceedings under s. 144. A. 1. R. 1925 Rang. 215 = 3 Rang. 251 = 4 Bur. L. }. 
58 = 89 Ind. Cas. 603. Where delivery of actual possession under Order XXI, rule 
35, is ordered and is accepted by the applicant, a second application for execution in 
restitution is barred as the process for delivery issued on the order on the first 
application had been carried out. 32 Ind. Cas. 46. 

Bimitation. — Application under s. 144 is for execution of decree passed on 
appeal. It is governed by Art. 182 of the Limitation Act. A. I. R. 1931 Oudh 51 = 
7 O. W. N. Ii53*i30 Ind. Cas. 78; 67 P. R. 1918=36 P. W. R. 1918 = 15 
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P. L. R. 1918 = 44 Ind. Cas. 301 *, A. I. R. 1921 Bom. 67 = 45 B* 1137 = 23 
Bom. L. R. 480=62 Ind. Cas. 233-, A. I. R. 1923 Par. 371 =2 Pat. 377= i Pat. 
L. R. 338 = 72 Ind. Cas. 912 ; 6 L. W. 539=(i9i7) M. W. N. 643=33 M. L. J. 4>3= 
22 M. L. T. 333=42 Ind. Cas. 530. An application made to obtain restitution as per 
order of His Majesty in Council, is governed by Art. 183 and not by the general and 
omnibus Art. 181. A. I. R. 1928 AH. 293=50 A. 767 = 26 A L. J. 587= 112 Ind. 
Cas. 876 ; but see A. I. R. 1926 Lab. 685 = 96 Ind. Cas. 804; 78 Ind. Cas. 200= 
A. I. R. 1925 Pat. 1=3 Fat. 371 = 5 P. L. T. 145 ; A. I. R. 1928 P at 598-10 P. L. T. 
49=114 Ind. Cas. 476; 47 Ind. Cas. 47. The period of limiiai ion is three years 
for an application for restitution. A. 1. R. 1926 Cal. 981 =92 Ind. Cas. 960 ; 17 
N. L. J. 281. Limitation for application for restitution begins from date of first 
appellate decree. A. I. R. 1928 Cal. 646=32 C. W. N. 971 = 56 C. 61. Section 6, Limi- 
tation Act applies to application made under s. 144. A. 1. R. 1926 Oudh 199=13 O. L. 
J. 731 = 1 Luck. 40 = 3 O. W. N. 65 = 92 Ind. Cas. 23 Application for mesw profits 
under s. 144 is not one for execution and when the decree is reversed a right to apply 
for mesne profits accrues. A. I. R. 1929 Lah. 166=5 J- 389=76 Ind. Cas. 501. 

Time for restitution begins from the date of High Courts order in second appeal, which 
affirms the first appella.e Court’s order reversing trial Court's decree. A. I. R. 
1926 Cal. 981=92 Ind. Cas. 960. A judgment-debtor applied for execution against 
the decree-holder, transferee and certain other persons and was successful. 
The purchaser then appealed and the order was set aside : the judgment-debtor 
then made a second application for restitution against the decree-holder for loss 
suffered by him on account of the sale : Held that it was a continuation of the 
first application and so not time-barred. 19 A. L. J. 549=3 U. P. L. R. 91 = 63 Ind. 
Cas. 184. In cases not falling strictly within s. 144 under which restitution is in 
certain cases imperative restiiutian lies in the discretion of the Court and will be 
ordered only when justice de mands it. 21 C. W. N. 564 = 24 C. L. J. 467 = 38 Ind. 
Cas. 17. An application under s. 144, C. P. Code is an application for execution of 
a decree passed in appeal when the decree varies or reverses the decree of the Court 
of first instance, it being in substance an application made for seeking the aid of the 
Court in working out the final decree and klls within Article 182 of the Limitation 
Act. A. I. R. 1931 Oudh 51 = 130 Ind, Cas. 78; sec also 1931 M. W. N. 1006; 
35 C. W, N. 1294 (contra) ; ii Rang. 275 = A. I. R. 1933 Rang. 180 ; A. I. R. 1934 
Pat. 246 (F. B ). An application for restitution and for mesne profits under s. 144 of 
the C. P. Code is an application in execution and is therefore governed by Art. 182 
and not by Art. 18 r. A. I. R. 1934 Pat. 246 (F. B.)= 1 5 P. L. T. 173= 13 Pat. 41 * ; 
see also 3 Pat. 371 (F. B). 


Court- fee. — Application for compensation under s. 144 by judgment- debtor 
relates to execution, discharge or satisfaction of decree, and so the Court-fee payable 
on memorandum of first appeal against its dismissal is 8 annas. A. I. R. 1922 Nag. 
62 = 67 Ind. Cas. 225. An appeal from an order under s. 141 must be stamped 
advalorem. A. I. R. 1925 AH 137 = 47 A. 98 = 22 A. L. J. 811 = 82 Ind. Cas. 321 ; 
A. I. R. 1930 Rang. 241 = 8 Rang. 271 = 126 Ind. Cas. 211. The Court-fee payable 
on Memorandum of Appeal against such an order must be calculated in accordance 
with Art I, Sch. I, Court Fees Act. A. I. R. 1930 Lah. 24=113 Ind. Cas. 270. No 
advalorem fee but a fee of Rs. 4 is required for an appeal from order under s. 144. 
A. I. R. 1927 Lab. 635=103 Ind. Cas. 657 ; see also A. I. R 1928 Lah. 143=107 
Ind. Cas. 491 ; A. I. R. 1925 Pat. 577 = 4 Pat. 294 = 7 P, L. T. 415 = 92 Ind. Cas. 474- 
Appeal — Where an application is made under s. 144 and an order is passed 
under 5. 144 read with s. 151 it is appealable, even though it is subsequently held 
that s. 144. had bearing on the case and the application thereunder is competent. 
II Pat, 153 = 140 Ind. Cas. 48 2 = A. I. R. 1932 Pat. 317. 


Enforcement of liability of 
surety. 


145. [S 25 3. 1 Where any person has 
become liable as surely — 


(a) for the performance of any decree or any part thereof, or 
(d) for the restitution of any property taken in execution of a decree, 
or, 

(^) for the payment of any money, or for the fulfilment of any 
condition imposed on any person, under an order of the Court in any suit or 
in any proceeding consequent thereon, 

the decree or order may be executed against him, to the extent to which he has 
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rendered himself personally liable, in the manner herein provided for the 
execution of decrees, and such person shall, for the purposes of appeal, be 
deemed a party within the meaning of section 47 : 

Provided that such notice as the Court in each case thinks sufficient 
has been given to the surety. 

Scope of the section.— Object of s. 145 is expeditious enforcement of 
liabilities against sureties. The surety can raise any defence that is open to 
him. A. I. R. 192^ Mad. 340 = 44 M. L. J. 171 = L. W. 473 = 72 Ind. Cas. 194. 
This section does not apply to sureties of an administration bond. A. I. R. 1928 
Rang. 248*6 Rang. 474=112 Ind. Cas. 427. Section 145 applies where surety 
is only personally liable and not where change is created. A. I. R. 1928 
B. 42*30 Bom. L. R. 19=52 Bom. 72 = 107 Ind. Cas. 701. This section lays down 
procedure for enforcing surety’s liablity. A. I. R. 1927 Rang. 316=5 Rang. 494= 105 
Ind. Cas. 541. This section applies to surety and in compromise of suit. A. I. R. 1928 
Lah. 209=103 Ind. Cas. 449. This section does not bar suit. It is not exclusive 
remedy. A. I. R. 1928 Rang. 249=6 Rang. 474= 112 Ind. Cas. 427. The word 
“decrees” in the operative part of s. 145 refers only to clauses (a) and (b) and not 
to clause (c), to which the word “order” only applies. A. I. R. 1928 Rang. 249=6 
Rang. 474=112 Ind. Cas. 417. Section 145 does not apply to refund of deposit by 
surety. A I. R. 1926 Lah. 541. The procedure laid down ins. 145, C. P. Code 
is not applicable to the cass of a surety under the Guardians and Wards Act. A. I. R. 
1929 Sind 35=19 S. L. 1^.390 = 89 Ind. Cas. 342. The object of this section is to 
provide that a party for whose benefit a security has been given may enforce the 
security by executing the decree or order against the surely in the same manner as if 
the surety had been a party to the decree or order and was directed by the decree or 
order to perform obligation undertaken by him. A. I. R. 1924 All. 105 = 45 A. 649= 
21 A. L. J. 604=74 Ind. Ca?. 927 ; see also A. I. R, 1924 Mad. 241 =75 Ind. Cas. 830. 
Order discharging surety from suretyship is a decree. A. I. R. 1925 All. 344=23 A. 

L. J. 59=86 Ind. Cas. 105. This section includes case of surety f^or production of 

judgment-debtor released wishing to apply for insolvency. 39 Ind. Cas. 407 = (1916) 
2 M. W. N. 273; see also A. I, R. 1921 Pat. 72= 57 Ind. Cas. 303. Forfeiture of 
security will be applied in satisfaction of the decree. 25 C. W. N. 36*59 Ind. Cas. 
778. Liability of a surety for the decree is not affected where a suit once dismissed 
for default is again restored. 59 C. 1450=30 C. W. N. 749=A. I. R. 1932 Cal. 858. 
In the absence of fraud or collusion a surety is liable by a consent decree. 59 C. 
U5o=36 C. W. N. 749= a. I. R. 1932 Cal. 858. But he is not so bound when there 
is other stipulation, ii Pat. 593=140 Ind. Cas. 565 = A. I. R. 1932 Pat. 313. A. 
surety may be liable after a certain amount. 136 Ind. Cas. 629=36 C. W. N. 701 = 
•;5 C. L. J. 413*36 L. W. II 1 = A I R. 1932 P. C. 131=63 M.L.J. 85 (P. C.}. A bond 
given to the Judge of a Court in pursuance of an order of the Court under Order 
32, rule 6, is not enforceable by execution in the manner provided by s. 145. 1936 

M. W. N. 1127 = 44 L. W. 62i = A. I. R. 1936 Mad. 953 = 71 M. L. j[. 675. But surety 
bond given under Order 38, rule 5, can be executed under this section. A. I. R. 1936 
Cal. 143=162 Ind. Cas. 619. F'orfeiture of a security bond executed under s. 145 is not 
by way of penalty. The money goes to the judgment-creditor and not the Goverment. 
A. I. R. 1936 Sind 244=30 S. L. R. 177. 

Surety bond can be executed by the Court without a suit. 145 Ind. Cas. 1004= 

1933 M. W. N. ioo5 = A. I. R. 1933 722 = 38 L. W. 450*65 M. L. J. 507 ; A. I R. 

1934 Mad. 186 ; 1933 N. i85 = A. I. R 1933 Mad. 342=142 Ind. Cas. 581 ; A. 

I. R. 1934 Lah. 128 (F. B.) ; 58 M. 687= 1933 N. 949 = 38 L. W. 3i5 = A. I. R. 

1933 Mad. 678=65 M. L. J. 142 (F. B.) ; A. I. R. 1933 Lab. 913 ; but see 54 A. 346 
* 1933 All. 121* 142 Ind. Cas. 510= 1933 A. L. J. 142= A. I. R. 1933 All. 269 (F. B.) ; 
A. I, R. 1936 Lab. 463= 164 Ind. Cas. 281. Execution of decree order contemplated 
by s. 145 is execution in manner provided under Order XX, C. P. Code. A. I. 
R. 1934 Oudh 139. 

For the performance of any decree. — The expression “any decree” is 
wide enough to cover a decree that has been alieady passed as well as a decree that 
may be passed after the person concerned has become liable as surety. A. I. 
R- 1935 Lab. 189=37 P. L. R, 372 = 159 Ind. Cas. 410. As regurds surety’s en- 
hanced liability in appeal, A. I. R. 1935 Lah. 21 = 156 Ind. Cas. 903. Surety 
for performance of decree arrived at by bona fide compromise of suit, has been 
held liable. A. 1. R. 1931 B 55 = 32 Bom. L. R. 1394 = 55 R* 97* 128 Ind. Cas. 903. 
Sub-clause (i) applies even to person who is surety for himself. A. 1. R. 1931 Rang, 
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65=131 Ind. Cus. 500. Surety for performance of decree that may be passed can- 
not be discharged for misconduct of defendant^ A. 1. R. 1927 Mad. 294=23 L. 
W, 705 = 92 Ind. Cas. 251. The liability of surety for appearance of judgment- 
debtor ceases on the surrender of the judgment -debtor to the Court or on the 
dismissal of the application. 143 Ind. Cas. 322 = 56 C. L. J. 586 = A. I. R. 1933 Cal. 
337 ; see also 145 Ind. Cas. 285 = 38 L. \V. 254. 

For the restitution of any property.— A Court cannot call on supurdar 
to produce property in a different suit. A I. R. 1924 All. 64=73 ind. Cas. 602. 
Judgment-debtor is not bound to accept him in supurtnama in absence of 
condition to that effect. A. I. R. 1929 Lah. 386=120 Ind. Cas. 421. Liability of a 
supurdar can be enforced in execution. A. 1. R. 1928 Lah. 181=111 Ind. Cas. 
592 ; A. I. R. 1921 All. 220=19 A L. J. 247 = 62 Ind. Cas. 719. Supurdar for live- 
stock cannot be proceeded against in execution summarily. 16 N. L. R. 178=47 
Ind. Cas. 956. In case of handing over of property for safe custody to third person 
on executing bond with sureties can be proceeded against in execution but the 
decree-holder must get the bond assigned. 12 L. W. 329 = 39 M. L. J. 472 = 11920) 
M. W. N. 784=60 Ind. Cas. 134. Where a supurdar has already received a valid 
order from the Court to deliver on a certain date the property entrusted and the 
order has never been set aside, it is legal to attach the personal property before that 
dale. 8 0. W. N. 218= A. I. R. (1931} Oudh 311 = 14 O. L. J. 248 = 132 Ind. Cas. 
49 ; see also A. I. R. 193* All. 567 (F.B.)=i34 Ind. Cas. 836=1931 A. L. J. 865. 
But see A. I. R. 1936 All. 555 = ^936 A. L. J. 736. In case of Supurdat^s failing 
to produce property for sale, when required to do so, the decree-holder can bring 
suit against him for value of property. A. I. R. 1935 All. 373=1935 A. L. J. 335. 
When supurdar is not a surety the liability cannot be enforced in execution. A. I. R. 
1935 All. 768=1935 A. L. J. 1000. 

For the payment of any money, etc.— Surety for payment of decree, that 
may be passed will not be liable for compromise decree granting time for payment. 
A. I. R. 1927 Cal. 239=98 Ind. Cas. 988. This sectien is applicable when surety is 
for payment of decree. Liability of surely for production of goods can be enforced 
on execution in Court’s inherent power. A. I. R. 1926 Mad. 1005 = 24 L. W. 300=51 
M. L. J. 239= (1926) M. W. N. 681 = 97 Ind. Cas. 787. Surety for production of 
goods by order of trial Court is bound by order of appellate Court also. A. I. R. 
1927 Bom. 84=28 Bom. L. R. 1516=51 B. 31 = 99 Ind. Cas. 820. 

Enforcement of security bond. — Contract of security may be oral or in 
writing. A. I. R. 1926 Cal. 877= 53 C. 5*5 = 43 C. L. J. 493=3° C. W. N. 609 = 95 
Ind. Cas. 483 ; 38 P. L. R. 623 = A I. K. 1936 Lah. 463. This section does not apply 
to security bond taken out of Court. It has to be enforced by a separate suit. 24 
M. L. T. 416=8 L. W. 507 = (1918) M. W. N. 764 = 48 Ind. Cas. 940. Surety bond for 
apperance of judgment-debtor cannot be forfeited without specific order for atten- 
dance is served. 90 P. L. R. 1916=166 P W. R. 1916=36 Ind. Cas. 73. Simple 
money decree-holder can bring to sale surety's mortgaged property in execution. 38A. 
327=14 A. L. J. 385 = 33 Ind. Cas. 982. Surety’s hypothecated property should 
not ordinarily be proceeded against without suit. 39 A. 225= 15 A. L. J. 76=38 Ind. 
Cas. 33. A property molgaged by a surety cannot be sold as mortgaged property. 
38 Ind. Cas. 130. Surety bond for release of judgment -debtor can be enforced in 
execution. 10 L. W. 172=53 Ind. Cas. 673. Immovable property validly mortgaged 
as security can be reaJiz2d in execution. A. I. R. 1929 Lah. 126=7 Lah. 352=118 
Ind. Cas. 632 ; see also A. 1. R. 1929 Lah. 393=118 Ind. Cas. 443. Surety bond is 
enforceable like any other contract. A. I. R. 1928 Lah. 61 = 108 Ind. Cas. 376. Surety 
bond not to any named person is not void and is enforceable. A l.R. 1928 Bom. 42 = 
52 B. 72 = 30 Bom. L R. 19=107 Ind. Cas. 710. Punjab Court have inherent jurisdic- 
tion to proceed against surety even if obligee not named. A.I R. 1928 Lah. 807. Hypo- 
thecated property can be sold in execution. A. I. R. 1927 Mad. 416=52 M. L. 
J. 182 = 38 M. L. T. 143=100 Ind. Cas. 841. Contract of additional interest by 
surety can be cnforoed by decree-holder. A. I. R. 1927 Mad. 416=52 M. 

J. 182 = 38 M. L. T. 143=100 lad. Cas. 841. Surety bond not in favour 
of Court can be enforced. A. I. R. 1926 Cal. 877=53 C. 515 = 43 C.L. J. 493=3° 
C. W. N. 609=95 Ind. Cas. 483. Mortgage or equitable mortgage by surety can 
be enforced in execution. A. I. R. 1926 Cal. 889=54 C. 1 = 30 C. W. N. 683=95 ,.Ind. 
Cas. 908 ; A I. R. 1926 Bom. 279=50 B. 339=28 Bom. L. R. 603 = 95 Ind. Cas. 696. 
When an application is made under s. 145 for an execution against surety 
the application is for the execution of the bond as such and even if the application 
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is occasioned by and mentions the breach of one condition only yet execution can 
be ordered by the Court if in the course of proceedings arising from that appli- 
cation it appears that breach of any one of the conditions has occured. A. L R. 
1936 Sind 244 = 30 S. L. R. 177. Liability of a surety may arise even in the absence 
of a surety bond. A letter to the decree-holder may create such liability. 68 M. 
L. J. i 36-=*A. I. R. 1935 Mad. 209=1935 M. W. N. 79=58 M. 777. Decree 
executed against surety is same decree in suit and not second decree. A. 
I. R. 1926 Mad. 574=49 M. 325 = 50 M. L. J. 584=24 L. W. 361 = 94 Ind. 
Cas. 512 Surety under Order XXI, r. 23, C. P. Cade is not enforceable. 
Decree-holder must obtain assignment of bond. 25 M. L. T. 220= (1917) M. W. 
N. 2ig=9 L* W. 476=52 Ind. Cas. 410. This section does not help to realise debt 
due by surety for guardian of man by summary procedure 41 M. 40=(igi7) M. 
W. N. 490=39 Ind. Cas. 928. Order for payment by surety is decree for purpose 
of appeal only. 2 Pat. L. J. I97 = 3 Pat. L. W. 4M = 39 Ind. Cas. 648. The Court 
may in exercise of its discretion refuse to make an order in favour of the judgment- 
creditor in case of deposit. A. 1. R. 1922 Bom. 340=46 B. 702 = 23 Bom. L. R. 
1263=64 Ind. Cas. 648. The properties of this surety charged can be directed to be 
sold on default of payment with a date fixed. A. I. R. 1918 P. C. 55 = 42 A. 158=46 
I. A. 228 = 22 O. C. 212 = 38 M. L. J. 302 = 18 A. L J. 263=22 Bom. L. R. 521 = 55 
Ind. Cas. 550 (P. C.). Surety for Receiver can be proceeded against the execution. 
10 L. B. R. 236=13 Bur. L. T. 9^ = 59 Ind. Cas. 844. Surety bond creating charge 
over immovable property cannot be enforced in the absence of registration. A. I. R. 
193* Rang 65=131 Ind. Cas. 500. Words in a surety bond should be strictly 
construed. A, 1. R. 1934 Lah. 401. Even when security bond gives certain immovable 
property as security, security bond is not mortgage and can be enforced in 
execution. A. I. R. 1936 Mad. 589=1936 M. W. N. 443=165 Ind. Cas. 453. 
Where after executing a security bond in favour of the Court for due performance of a 
decree that may be passed against the defendant, the properly given as security 
is alienated, the rule of Us pen dens operates. Ibid, A security bond executed 
in accordance wiih order passed under Order 41, rr. 5, 6 staying execution of a decree 
pending decision of the appeal, whereby the surety hypothecates his immovable 
property for satisfaction of such decree as might be passed by the appellate Court, 
and which is duly accepted by the Court and execution stayed accordingly, docs 
not require registration as it is a step in judicial proceeding, and the decree-holder 
can move the Court to realize the decretal amount from the immovable property 
of the surety mentioned in the bond, even though it had not been registered. 
A. I. R. 1934 Lah. 138 = 36 P. L. R. 386=15 Lah. 282 = 149 Ind. Cas. 282. 

Construction of security bond. — The rule that a security bond must be 
strictly construed according to its own terms is certainly true where there is no 
ambiguity in the terms, s. 95, Evidence Act allows a reference to antecedent 
circumstances- 61 C. 890=150 Ind. Cas. 988 = A. I. R. 1934 Cal. 569. 

Liability of surety. — Surety's liabilities are co-exlensive with those of the 
judgment-debtor. Decree-holder can proceed directly against surely on dismissal 
of appeal. T17 Ind. Cas. 65 ; A. I. R. 1933 Nag. 287. Surety is liable for not only 
property but its profits also. A. I. R. 1929 All. 905 = 118 Ind, Cas. 191. Surety 
agreeing to pay instalment in case of default is personally liable even without 
express stipulation. A. I R. 1930 Lah. 185= 154 Ind. Cas. 677. Where judgmen;- 
debtor is absent in execution proceedings, surety for presence of judgment-debtor is 
liable. A. 1. R. 1930 Lah. 80=129 Ind. Cas. 689. Contract of surety is revocable. 
A. I. R. 1931 All. 242=1931 A. L. J. 74. Discharge of surely for decree-holder 
extending time to judgment-debtor is discreiionery. A, I, R. 1930 Lah. 896=129 
Ind. Cas. 762. Surety for stay of execution is discharged if execution is taken out. 
A. L R. 1929 Lah. 770= 1 19 Ind. Cas. 485. Execution against judgment-debtor before 
proceedings against surely not necessary. A. I. R. 1925 Rang. 135 = 84 Ind. Cas. 
998; 6 Rang. 474 = A. I. R. 1929 Rang. 249=112 Ind. Cas. 427. Surety for 
appearance can be discharged but surety for performance of decree cannot. A. I. R. 
1929 Lab. 435= II Lah. L. J. 141 = 30 P. L. R. 130=119 Ind. Cas. 419. Decree- 
holder’s absence does not excuse non- production of judgment-debtor on date fixed. 
A. I. R. 1928 Lab. 974= 1 16 Ind. Cas. 554. Where judgment-debtor fails to apply 
for insolvency in time fixed makes surety liable. A. I. R. 1928 Lab. 974=116 Ind. 
Cas. 554. Surety for party in suit is for successor in trust though not on record. 
A. I. R. 1928 Nag. 294=109 Ind. Cas. 636. Surely is not liable for not producting 
judgment-debtor on any other date than named even if Court is closed. A. I. K. 

C. P. Code— 43 
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1928 Lah. 696« 10 Lah. L. }. 401 = 109 Ind. Cas. 546. Surely is liable for Receiver's 
accounts unchallenged but subsequently discovered to be improper. A. I. R. I9*7 
Rang. 334 a 6 Bur. L. J. 15= 100 Ind. Cas. 996. Surely for deceased is not liable! 
on decree against wrong legal representatives. A. I. R. 1927 Bom. 63—50 B. 802 — 
28 Bom. L. R. 1382=100 Ind. Cas. 186. Liability of surety can be enforced against 
his legal representatives. A. I. R. 1926 Sind 294=19 S. L. R. 165 = 98 led. Cas. 136. 
This section applies to surety even in compromise of suit. A. I. R. 1928 Lah. 209= 
103 Ind. Cas 449 99 P. W. R. 1918=45 Ind. Cas. 992. The property given as secu- 
rity can be realised by the decree-holder in execution and no separate suit is either 
necessary or maintainable. 6 L. W. 762*(i9i7) M. W. N. 872 = 34 M. L. J, 84=41 
M. 327=43 Ind. Cas. 187. The fact that the security is given does not take away any 
legal right which a decree-holder otherwise has. 3 Pat. L. J. 176 = 4 P. L. W. 216 = 
43 Ind. Cas. 454. Where sureties have substantially complied and have though 
somewhat late produced the judgment-debtor, the extreme step of executing 
the decree must not be taken. A. I. R. 1925 Rang. 135 = 2 Rang. 567 = 84 Ind. 
Cas. 99S. Surety for appearance is liable personally for decree-debt, if he fails to 
produce iudgment-debtor on date fixed. A. I. R. 1924 Lah. 490 = 6 Lah. L. J. 
200=80 Ind. Cas. 700. Where a surety asks for time to bring the judgment- 
debtor next lime and the Court allows the time and the judgmeiu-clebior is brought 
on the adjourned date surety^s obligation is discharged. A. I. R. 1924 Rang. 
374=3 Bur. L. J. 99. A surety under an adjustment of an execution can be 
proceeded against in execution under this section. A. 1 R. 1925 Sind 25=17 
S. L. R. 257 = 83 Ind. Cas. 870. Dismissal of execution in which security 
furnished is no bar to enforcement of the bond by separate execution. A. 1. R. 
1924 Pat. 487 = 5 P. L. T. 336=81 Ind. Cas 702. An assignee decree-holder can 
pre^eed in execution against the surety. It is not necessary for him to get an 
assignment of the surety bond and institute a suit. 142 Ind. Cas. 363=1932 
M. W. N. 1296=37 L. W. I27=A. I. R. 1933 Mad. 219. Where security bond has 
been executed by plaintifif to the Court as a condition for temporary injunction, it 
can be executed by the Court under this section where it can be executed by any 
other provision of the Code. 56 M. 984=145 Ind. Cas. 1011 = 1933 M. W. N. 
985 = 38 L. W. 385 = A. I. R. 1933 Mad. 691 = 65 M. L. J. 342. Where a judgment- 
debtor who has been arrested in execution of a decree is released on the surety 
furnishing security for his appearance but owing to the default of the decree-holder 
to appear on the due date, the execution petition is dismissed and the surety is also 
discharged, the liability of the surety is not automatically revived by the mere 
restoration of the execution petition. A. I. R, 1934 Lah. 349. The personal liability 
of a surety can only be enforced under this section. A. I. K. 1934 Oudh 139=148 Ind. 
Cas. 864=11 O. W. N. 376= A. L. R. 1934 Oudh 170 ; see also 57 M. 803=148 Ind. 
Cas. 846= A. I. R. 1934 Mad. 262 = 66 M. L. J. 540 ; A. I. R. 1934 Mad. 186=1934 
M. W. N. 667= 57 M. 688=66 M. L. J. 248. 

Dpoharge of Surety.^The liability of a surety for a debt ceases when his 
principal’s debt is extinguished by merger of the estate of the debtor and creditor. 
A. 1. R. 1923 Mad. 340=17 L. W. 473 = 44 M. L. J. 171 = 72 Ind. Cas. 194. Death 
of defendant does not discharge surety. 19 Bom. L. R. 112 = 41 B. 402 = 39 Ind. Cas. 
88 ; 71 Ind. Cas. 46. Dismissal of execution case docs not affect liability of surety. 
22 C. W. N. 919=43 Ind. Cas. 464. Surety for stay af proceedings is discharged if 
decree-holder commits breach. A, I. R. 1925 Lah. 552=7 Lah. L. j. 343 = 26 P. L. R. 
634=91 Ind. Cas. 272. Consent decree passed without knowledge and consent of 
the surety for judgment debtor, the surety is discharged. A. I. R. 1926 Cal. 818 = 30 
C. W. N. 510=95 Ind. Cas. 409, Obtaining of protection order does not excuse 
non-production of judgment-debtor on date fixed. A. 1. R. 1926 Mad. 958 = (1926) 
M. W. N. 612=24 L. W. 480=97 Ind. Cas. 413. Surtey’s liability does not end 
by getting decree set aside in first Court unless otherwise provided in bond. A. I. R. 
1927 Rang. 32i = 5 .B®^ng. 496=105 Ind. Cas. 602. Surety to remove attachment 
before judgment is discharged by dismissal of suit. A. 1. R. 1927 Rang. 310=5 Rang. 
492=105 Ind. Cas. 540. Where surety is for payment of interest upto certain 
amount on stay of execution pending appeal, and where the amount of security i> 
changed, surety is liable for interest upto date of changing the order. A. 1 R. 1926 
Boin. 565 = 28 Bom. L. R. 517 = 94 Ind. Cas. 645. Compromise if does not 

discharge surety even when made without his consent or knowledge. 55 B. 97=32 
Bom. L. R. I394=A. I. R. 1931 Bom. 55 ; see also 56 M. 625=64 M. L. J. 386= 
A. I. R. 1933 M. 309. A surety is discharged from his liability when su'':stantiU 
compliance has been made with his surety bond. 134 Ind. Cas. 7i8«> 33 Bom. L. R, 
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820= A. I. R. 193' Bom. 444. Liability of surely subsists even where the creditor 
agrees to discharge the principal debtor in as much the agreement operates as a 
covenant not to sue. 56 M. 625=141 Ind. Cas. 852 = (i933) M. W. N. 45 = 37 L. W, 

1 70= A. I. R. 1933 Mad. 309=64 M. L. J. 386. 

Notice.— Notice before attachment of surety’s property is essential. A. I. R. 1929 
Lah, 205 = 30 P. L. R. 131= II Lah. L. J. 40=117 Ind. Cas. 226, Notice under the 
proviso along with warrant for the arrest of surety is not invalid. A. I. R. 1927 Lah. 
*3* = 99 Jnd. Cas. 518. Order to pay against surety without notice is wrong. A. I. 
R. 1923 Rang. 26=4 U. B. R. 99=1 Bur. L. J. 236=70 Ind. Cas. 870. An order for 
arrest against surety, without notice under the proviso is ultra vires. A. I. R. 
1931 Mad. 828=1931 M.W N. 963 ; see also 132 Ind. Cas. 49=14 O. L. J. 249 = 
8 O. \V. N. 2 i 8 = A. I. R. 1931 Oudh 311. Only one notice under section 145 is 
necessary to be served upon the surety ; it is not necessary to serve him with a 
notice each time an application for execution is made. 40 C. W. N. 465. A mere 
record in ihe order sheet that a notice has been served on a particular person is no 
evidence of service of such notice. To prove service it is necessary to prove the 
return of service or to examine persons who can speak to the actual service. But 
an entry in the order sheet that a certain person has entered appearance is evidence 
of the appearance of such person. Ibid, Where surety had undertaken to produce 
judgment-debtor on every date fixed and the first day on which the judgment-debtor 
fails to appear was fixed by the Court in the presence of the judgment-debtor and 
the surety, there is no need to give the surety specific notice to produce the judgment- 
debtor on that day, but that notice under this section should be given to the surety 
regarding the realization of the decretal amount from him. 158 Ind. Cas. 373 = A. 
I. R. 1935 Lah. 145. 

Surety is a party.— The effect of the words "for the purposes of appeaP as used 
in s. 145 is that the surety is given the right of appeal against an order made against 
him in execution proceedings as a party to the suit possesses but is not for any other 
purpose to be regarded as a parly to the suit or representative of such within s 47. 
A surety is not therefore entitled to file any application which falls under s. 47 unless 
such application is permitted under some express provision in the Code. A. I. R. 
1931 Rang. 206 = 9 Rang. 431* Surety is a party to the suit within section 47, Civil 
i’rocedure Code. 10 Bur. L. T. 15 = 34 Ind. Cas. 247. A third parly who has given 
security on behalf of a judgment-debtor for the performance of a decree cannot apply 
to the executing Court to cancel the surety bond on the ground that it was obtained 
by fraud. His remedy is only by way of suit. Section 145 only makes him a parly 
for a limited purpose, namely, for appeal. 43 M. 325 = 38 M. L J. 65=11 L. W. 45 
= 27 M. L. T. 2o7 = (i92o) M. W. N. 114=55 Ind. Cas. 363. Hypothecation of 
',’roperiy does not make surely party under s. 47. A. I. R. 1919 P. C. 55 = 55 Ind. 
Cas. 550. Surety being party can plead fraud in execution. A. I. R. 1925 Lab. 
«.i 8 = 7 Lah. L. J. 457 = 26 P. L. K. 561 = 92 Ind. Cas. 259. Surely is party 
only for purpose of appeal and not in suit before trial Court. A. I. R 1926 Sind 
105 = 20 S. L. R. 362 = 96 Ind. Cas. 234. Surety not party to suiti becomes judgment- 
debtor in execution against him. A. I. R. 1928 All. 527 = 51 A. 346 = 26A. L. J. 
1160=112 Ind. Cas. 534. 

Limitation. — Surety bond is enforceable within 3 years of appellate decree. 
44 B. 34=21 Bom. L. R. 861 = 53 Ind. Cas. 187. An application for execution 
against the judgment-rleblor and the surety is not barred, if made within 3 years 
of the application against the judgment-debtor alone. A. I. R. 1922 All. 481 = 20 
A. L. J. 726=44 A. 743 = 77 Ind. Cas. 129 ; but see 31 B. 50=8 Bom. L. R. 807 ; 
142 Ind Cas. 363=1932 M. W. N. 1296=37 L. W. I27 = A.I.R. 1933 Mad. 216. 

Revision.— An order under s. 14S passed by a Sub-Judge is open to revision by 
the High Court although an appeal lies to the District Court from such order and 
a further appeal from the order of the District Court lies to the High Court. 11 Rang. 
134=144 Ind. Cas. i63 = A. I R. 1933 Rang. 64 ; see also 56 M. 909= 145 Ind. Cas. 
871 = 1933 M. W.-N. 925 = 38 L. W. 651= A. I. R. 1933 Mad. 780 = 65 M. L. J. 407 ; 
35 P. L. R. 466 = A. I. R. 1934 Lah. 53^^ = 152 Ind. Cas. 693. 

146. [New.] Save as otherwise provided by this Code, or by any 
• . law for the time being in force, where any 

Proceedings by or against proceeding may be taken or application made 
representatives. against any person, then the proceeding 
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may bs taken or the application may be made by or against any person 
claiming under him. 

Scope. — S. 146 \s a general residuary provision. 38 L. W. 280. No fresh 
execution petition by legal representative is necessary. A. I. R. 1930 Sind 283^24 
S. L. R. 195»I23 Ind. Cas. 303 Representative can continue appeal or application 
when not properly prosecuted or when the person dies. It is not limited to fresh 
proceedings. A. I. R. 1926 Mad. 573= 51 M. L. J. 10=23 M. L. W. 379=-(i926) 
M. W. N. 287 = 93 Cas. 831. Auction purchaser of under proprittiry tenure in 
mortgage decree is legal representative for the purpose of rent decree against the 
original tenant. A. I. R. 1929 Oudh 353=6 O. \V. N. 469=117 Ind. Cas. 452. 
Execution application by one of the surviving co-pirceners of the deceased 
decree-holder can not be said to be invalid so as to prevent (he deduction of the 
time mentioned in sub-para (3) of Part II of the 3rd Schedule of the Code. A.I.R.1927 
Bom. 123=51 B. 143=29 Bom. L. R. 75=100 Ind. Cas. 619. Section 146 does not 

refer to pending proceedings. A I.R. 1927 Mad. 507=52 M. L. J. 477 = 38 M. L. T. 

(H. C.) 275= 102 Ind. Cas. 243. Decree-holder's legal representatives cannot be 
substituted in the execution petition to continue it. A. I. K. 1927 Mad. 184=50 
M. 1= 25 L. W. 354 = (i925) M. \V. N. 981 = 51 M. L. J. 745 = 99 Ind. Cas. 927. .'^n 
executing Court cannot go behind the decree and by invoking section 146, it 
cannot change a decree passed against R. into a decree against his legal repre- 
sentatives. For purposes of rateable distribution on the executing Court must take 
the decree as they are. Section 146 cannot enlarge the scope of s. 73 as it is 
expressly made subject to the other provisions of the Cede. A. I. R. 193S 

73S. Puisnee mortgagee is not a representative under this section. 92 Ind. Cas. 

946=A. I R. 1926 Cal. 1015. The assignee of preliminary parli:ion decree is not a 
person claiming under the decree-holder within s. 146. A I. R. 1926 Mad. 1129 = 
24 L. W. 392 = 97 Ind. Cas. 754. Assignee of heir cannot apply under Order 
XXIbr. 10, when heir is not on record. A. I R. 1925 Mad. 1166 = 87 Ind. Cas. 
402. Legal representative not on record can apply for setting siS)dG ex fiar/e 
decree. A. I. R. 1925 Oudh 370=27 O. C. 299 = 85 Ind. Cas. 529 ; see also 
A. I. R. 1923 All. 30=83 Ind. Cas. 601. Assignment of devolution of interest 
creates legal representation. A. 1. R. 1924 Mad. 709=19 L. W. 660=76 Ind. 
Cas. 809; see also 8 L. W. 21 =41 M. 510 = 48 Ind. Cas. 840. Judgnicnt-debtoi’s 
assignee cannot continue appeal when already withdrawn. A. I. K. 1924 Mad. 
47 o=(i 934) M, \V. N. 62 = 84 Ind. Cas. 665 This section covers cases of 
transfers in part. A. I. R. 1921 Mad. 599={i92i) M. W. N. 649=44 M. 919=41 M. 
L. J. 316= 14 L. W. 297 (F. B.) = 69 Ind. Cas. 337. Section 146 should be read as 
supplementary to rules. A. 1. R. 1921 Mad. 599=44 M. 919=41 M. L. J. 316=69 
Ind. Cas. 337. Legal representative cannot execute the decree without his name 
being substituted. A. I. R. 1922 Pat. 563=3 P. L. T. 625 = 69 Ind. Cas. 959. Trans- 
feree from auction purchaser can obtain possession. 4o A. 216=16 A. L. J. 150 = 42 
Ind. Cas. 936. Transferee af.er decree can appeal. 1917 M. W. N. 306=40 Ind. 
Cas. 846; see also 20 O. C. 31 = 38 Ind. Cas. 511. Pending proceedings can be 
continued against purchaser pendente life. A. I K 1921 Mad. 126=13 L W. 37=61 
Ind. Cas. 979. This is subject to procedure in Order XXI, rule 16. A. I. R. 1922 All. 
98 = 66 Ind. Cas. 878. Where on the death of a pauper plain life his heir is 

brought on record and he is not himself a pauper, an application may be made to have 
him dispaupered. 131 Ind. Cas. 828= 1931 M. W. N 199 = 33 L. W. 446 = .\. I. R. 1931 
Mad. 324. On the death of a decree-holder his legal representative has a right 10 
continue execution. 33 Bom. L. K. 818= A. I. R. 1931 Bom. 423=134 Ind. Cas. 720 ; 
see also 1931 M. W. N. 1209 = 34 L. W. 866 (F.B.). When karta ox manager of 
joint Hindu family is alive co-parcener has no right to sue in his place. A. I. 
R. 1937 Sind 94. 


Consent or agreement 
persons under disability. 


by 


147. \New?^ In all suits to which any person under disability is a party, 

any consent or agreement, as to any proceeding 
shall, if given or made with the express Itave of 
the Court by the next friend or guardian for the 
suit, have the same force and effect as if such person, were under no disability 
and had given such consent or made such agreement. 


148. [New.] 
Enlargement of time. 


Where any period is fixed or granted by the Court'* for 
the doing of any act prescribed or allowed by 
this Code, the Court may, in its discretion, from 
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time to time, enlarge such period, even though the period originally fixed or 
granted may have expired. 

Scope.— Court has power to grant extension of time fixed by it lor doing any 
Act. A. I. R. 1924 All. 818 = 22 A. L. J. 791 = 82 Ind. Cas. i«4. This section 
expressly empowers the Court to extend any lime fixed by it even afier the expiry 
of the period originally fixed. 162 Ind. Cas. 689= A. I. R. 1936 Cal. 221=40 C. W. 
N. 747 ; A. I. R. 1934 Lah. 537 = 35 P. L. R. 459. This section relates to matters 
arising in the course of proceeding under the Code ; it can have no reference to 
orders of the Code embodid in a decree at the termination of such proceeding. A. 
1. R. 1935 Rang 34^* Where the mistake is noi a. dona /iide one extension of time 
should not be granted. A. 1. R. 1934 Lah. 424. The period of limitation under 
Art. 166 being fixed by statute and not by Court, it cannot be extended by Court. 
A. I. R. 1934 Pesh. 25. The Court has no power to extend lime fixed by the decree. 
A. I. R. 1934 Nag. 109= 149 Ind. Cas. 840. A decree of the type that 
should pay deficit Court*fee on Rs. 470-8-0 within 15 days or suit shall be 
dismissed** is nndersirable. The proper course is for the Court to fix a time for 
payment and writ until it expires before passing its decree. The decree should 
then be a final one dismissing the suit and not contain contingent clauses, /did. 
Where a compromise decree was passed by which mortg.igor was allowed 
to pay the decretal amount in instalment, the Court is not competent to 
extend the time fixed for payment in the compromise decree, on default by 
the judgment-debtor. A. I. K. 1934 Oudh 44=147 Ind. Cas. 559. This sec- 
tion applies only to proceedings prior to the passing of a decree. Any order 
extending time after final decree must be deemed to have been passed under s. 47 
of the Code. 74 Ind. Cas. 573 = A. I. R. 1924 Oudh i79 •, see also A. I. R. 1926 Nag. 
44=21 N. L. R. 111=87 Ind. Cas. 12. This section does not apply to extension of 
lime for doing acts under mortgage or other decrees. 39 M- 876 = 2 L. W. 1074=29 
M. L. J. 708=18 M. L. T. 486 = 31 Ind. Cas. 240 •. see also 34 A. 388 ; 14 Ind. Cas. 
240 ; 37 C. W. N. 878 ; A. I, R. 1933 Pat. 563= 145 C- 548 ; 10 A. L. J. 520 ; 79 
Ind. Cas. 912. Court can extend time agreed upon by parties for payment of decretal 
amount of mortgage money. 23 C. W. N. 439 = 50 Ind. Cas. 937 •, see also A. I. R 
1925 Nag. 258 = 8 N. L. J. 6 = 86 Ind. Cas. 397. Neither s. 148 nor s. 151 empowers 
a Court to meddle with final decree A. I. K. 1926 Mad. 1059 = 24 L. W. 443= (1926) 
M. W. N. 713 = 97 Ind. Cas. 795. Court has inherent power to amend its own decree 
so as to extend time fixed to m.ake up deficit Court-fee. A. I R. 1923 Cal. 612 = 26 
C. W. N. 720 = 37 C. L. J. 395 = 74 Ind. Cas. 575 ; A. I. R. 1926 Mad. 133 = 22 L. W. 
582 = 92 Ind. Cas. 8oo ; but see A. I. R. 1925 Pat. 297=6 P. L. T. 4 = 4 Pat. 19-) = 85 
Ind Cas. 173. 

Time can be extended excusing delay under this section where an application 
for issue of fresh notice is not made in time, the previous notice having been returned 
unserved. A. I. R. 1927 Bom. 68 = 28 Bom. L. R. 1416=50 B. 815=100 Ind. Cas. 
147. But the Court cannot extend the period of one month allowed under s 55 (4) 
as in that case the period is fixed by Code and not by Court and s. 148 has no appli- 
cation. A. I. R. 1926 Mad. 689= 50 M. L. J. 477 = (i 926) M. W. N. 390. As the 
piovisinns of s. 43(1) of Insolvency Act are mandatory and the powers given by s. 
5 of the Act are limited to that extent time of application for discharge cannot be 
extended. A. I. R. 1930 Rang. 166=8 Rang. 187= 125 Ind. Cas. 346. Section 27(2) 
of the Insolvency Act contemplates an extension of lime for application for dis- 
charge for good reason and should be granted even if the application for extension 
is made after expiry of the fixed date. A. I. R 1925 Lah. 416=26 P. L. R. 126=86 
Ind. Cas. 1 1 5. 

Where plaintiff in whose favour decree is passed in suit for specific performance 
is asked to deposit sale consideration within fixed time that time cannot further be 
extended. A. I. R. 1930 Pat. 279=126 Ind. Cas. 9>o ; see also 3 L. W. 29= 19 
M. L. T. 137 = 32 Ind. Cas. 401 ; 12 P. L. T. 249 = A. I. R. i93^> Rang. 279=126 Ind. 
Cas. 910. Time fixed by a pre-emption decree, for paying purchase money cinnot 
be extended either under s. 1 48 or s. 151, C. P. Code. 64 Ind. Cas. 242-, A. I. R. 
1923 Lah. 162 = 71 Ind. Cas. 35 ; A. I. R. 1924 Lah, 357 — 73 lad. Cas. 891 ; A. I. R. 
1928 Oudh 492= 5 O. W, N. 890= 114 Ind. Cas. 500 ; contra \ 1 P. L. J 92 = 2 Pat. L. 
w. 400 = 34 Ind. Cas. 88. Jurisdiction under s. 148 is limited to cases where time is 
fixed by Court, otherwise than by its decree in a suit. But once an appeal is preferred 
from the decree the Appellate Court has jurisdiction to extend the time though not 
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under s. 148 but under ihe provisions of r. 32 of Order XLI, by varying the decree 
of the Court of first instance in that behalf. * A. I. R. 1928 Oiidh 32 =*2 Luck. 42S»4 
O.W.N. 252 = 101 Ind. Cas. 2 58. Where decree finally settles the rights of the parties, 
the Court cannot extend time so as to interfere with the rights of the parties. 
A. 1 R. 1929 All. 666 = (1929) A. L. J. 968=118 Ind. Cas. 591. Time fixed by a 
decree which has become final between the parties cannot be extended where the 
effect is to alter the terms of the decree. A. I. R. 1924 Oudh 330 = 1 1 O. L. J. 
119=78 Ind. Cas. 387 ; see aUo A. I. R. 1923 Lah. 372 = 73 Ind. Cas. 922 (40 A. 
relied on) ; A. I. R. 1921 Lah. 6 = 3 Lah. L. J- 310 (F. 13.)=67 Ind. Cas. 770; 9 
O. L. J. 53=66 Ind. Cas. 27^ 1 A. I. R. 1922 Oudh 131=25 O. C. 74 = 66 Ind. Cas. 
205 ; 7 O. L. J. 378 = 23 O. C. 254 = 57 Ind. Cas. 488 ; 57 Ind. Cas. 16* 18 A. L. J. 
826. The test to determine whether power exists to extend time is whether the 
proceeding in which time w.is originally granted is still pending or not. A. I. R. 
192S Mad. 154 = 33 M. L. J. 494 = 26 L. W. 33=39 M. L. T. 146=105 Ind. Cas. 124. 
Under ss. 148 and 1491 C. F. Code read together, it is always open to the Court to 
extend the time for the payment of deficit Court>fee even after the expiry of the 
time originally fixed for payment and the Court has power to extend the time in 
such circumstances even after passing a decree when the direction as to payment 
of Court-fee is not incorporated in it. A. I. R. 1934 Lah. 537 = 35 P. L. R. 459= 
149 Ind. Cas. 96. 

Where a compromise decree contains independent and separately enforceable 
terms the fact of parties failing to perform their respective obligations does not debar 
one party 10 enforce the other to perform his obligation in execution pioceedings 
and any lime fixed by the decree can be enhanced. A. I. R. 1929 Nag. 164=25 
N. L. R. 110= 116 Ind. Cas. 651. But where in p oceedings by the judgment- 
debtor to set aside an execution sate, a compromise ts made that on pi)ment of 

the decretal amount within a fixed time the sale shall be cancelled, which upon fail* 

ure the sale shall stand confirmed, the Court has no power to e.vtend the time fixed 
for payment. A. I. R, 1925 Pat. 691 = 6 P. L. T. 510 = 88 Ind. Cas. 1020. Where under 
a compromise decree payment of the decretal amount, is to be made within 
certain time the Court can extend the lime if it thinks that time is 

not of the essence of the contract, and no revision lies from such an 

order extending lime. A. I. R. 1924 Pat. 387 = 2 Pat. 906=5 P. L. T. 401 = 82 Ind. 
Cas. 805 ; see also A. 1 . R. 1923 Nag. 88 = 71 Ind. Ca«. 421. When an order provides 
that the suit would be dismissed if money is not paid w.thin certain lime further 
order by the Court is necessary before (he dismissal of the suit, and on application 
for extension of time for making the payment, it is open to Court to grant the prayer. 
But if the order states that on default of payment the suit will stand dismissed time 
cannot be extended. A. I. R. 1922 Cal. 320=48 C. 9^2=66 Ind. Cas. 481 ; sec 
also 37 M. L. J. 695=11 L. W^ 25=54 Ind. Cas 451 ; 23 M. L. T. 7 = 42 lud. Cas. 
561; 15 A. L. J. 511 = 42 Ind. Cas. 613. In the absence of negligence cr laches 
time for payment of Court-fee can be extended if there is sufficient cause for the 
delay. A. I. R. 1924 Pat. 663 = 3 Pat. 337 = 6 P, L. T. 1 51 = 80 Ind. Cas. 1030 ; 
A. 1 . R. 1922 Cal. 234=26 U. W. N. 391 =70 Ind. Cas. 43. Time for deposit of 
printing charges under r. 13 of Oudh Rule of Practice cannot be extended under 
s. 148. 22 O. C. 13=50 Ind. Cas. 789. Executing Court cannot extend time fixed 
for payment of decretal amount. 49 Ind. Cas. 840=15 N. L. R. 39 ; A. 1 . R. 1923 
Nag. 210=19 N. L. R. 8 = 71 Ind. Cas. 4*71 ; A. I. R. 1923 Oudh 16*72 Ind. Cas. 
879 ; A. I. R. 1925 Pat. 153=80 Ind. Cas. 574. 

In the absence of a very strong case the appellate Court must not interfere 
with trial Court’s discretion used under s. 148 or s. 149. A. I. R. 1925 Pat. 
299=6 P. L. T. 4 = 3 Pat. L. R. 22=4 Pat. 190 = 85 Ind. Cas. 172. Where an 
appeal is to be accepted' only on payment of costs by appellant and he does 
not pay in time the Court can extend the time limited in the order for 
payment either under s. 148 or 115. A. I. R. 1925 Par. 153 = 80 Ind. Cas. 575. 
Where an order setting aside an ex parte decree is passed on condition of paying 
damages within certain time the Court can extend time. A. 1 . R. 1924 Lah. 222 = 73 
Ind. Cas. 648. Where terms fixing time within which Court-fee should be paid 
are embodied in decree directing that the suit should stand dismissed in default of 
payment even the Court which passed the decree has no jurisdiction to extend the 
lime. 40A. 579=16 A. L. J. 625=47 Ind. Cas. 4 ; A. I. R. 1931 All. 318=129 Ind. 
Cas. 732. This section dots not empower Court to grant extension of time for 
doing an act prescribed by the Provincial Small Cause Courts Act. 1 P.L.T. 323=56 
Ind. Cas. 810. 
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Where order rejecting plaint is set aside in review, Court can extend time for 
payment of the deficit Court-fee if the plaint is originally filed wiihin the period of 
limitation the suit was not barred. A. I. R. 1922 Cal. 234 = 26 C. W. N. 491=69 Ind. 
Cas. 43. In matters to which the rules of limitation apply, the Court can extend time 
after a proper judicial consideration of the cause shown under s. 5 or fraud established 
under s. 18 of the Limitation Act. 4 Pat. L. J. 428= 52 Ind. Cas. 439. Where time 
for payment is fixed by decree of first Court and the decree is confirmed on appeal, 
time runs from date of appellate decree though it does not expressly mention the* 
time for payment. 34 C. L. J. 41 5 = 70 Ind. Cas. 6. Where time granted has expired 
and an application by party to excuse delay and enlarge the time is presented along 
with the fulfilment of the condition and the Court acts upon the matter as 
though it was in time it should be deemed that the Court has extended the time. 
20 C. W. N. 61s = 34 Ind. Cas. 625. S. 148 would not authorise the Court to extend 
the period by which purchase money should be deposited under Order 21, rule 85 
because the period is fixed by statute and not by Court. 35 C. W. N. 877. Where 
time is given by the appellate Court by its order of remand for production of docu- 
ments the order is not final and so it can be extended by the Court under s. 148. 
55 A. 326 = 142 Ind. Cas. 331 = 1933 A. L. J. I27 = A. L R. 1933 All. 262 (F.B.). 
This section has no application for the doing of an act by a decree passed in suit. 
146 Ind. Cas. 171 ; 138 Ind. Cas. 121 = 1932 M. W. N. 72 = 35 L. W. 57= A. I. R. 

1932 Mad. 223 ; A. I. R. 1931 Nag. 109. 

Section 148 applies only where time is fixed for the doing of any act prescribed 
or allowed by the Code. 146 Ind. Cas. 171 ; see also 145 Ind. Cas. 191= A. I. R. 

1933 Ail. 157 ; 38 L. W. 201 = A. I. R. 1933 Mad. 563 = 143 Ind. Cas. 903 = 65 M.L.J. 
53S ; 144 Ind. Cas. 129= A. I. R. 1933 All. 261 ; 33 P. L. R. 549- A. I. R. 1932 Lah. 
235=137 Ind. Cas. 76 ,* 36 C. \V. N. 869=140 Ind. Cas. 373 ; 1932 M. W. N 655. 

This section has no application where time is fixed by the Court. A. I R. 1933 
Rang. 8. When mistake in payment of Court-fee stamp is not bona fide extension 
of time cannot be granted. A. I. R. 1934 Lah. 424 Limitation under Art. 166 of 
the Limitation Act cannot be extended. A. I. R» 1934 Pesh. 25. 

Appeal.— Order under s. 148 is not a decree and is not appealable under s. 104. 
A. I. R. 1923 Lah. 162 = 71 Ind. Cas. 35 ; A. I. K, 1935 Rang. 500. A revision lies 
ag.iinst an order dismissing application for extension of time fixed for payment 
under the terms of a decree. A. I. R. 1925 Oudh 530=11 O. L. J. 119=78 Ind. 
Cas. 387. 


149. [New,] Where the whole or any part of any fee prescribed for 
Pnwp,. ^ any document by the law for the time being in 

of Court-fees ^ » n y relating to Court-fees has not been paid, 

the Court may, in its discretion, at any stage, 
allow the person, by whom such fee is payable, to pay the whole or part, as 
the case may be, of such Court-fee ; and upon such payment the document, 
in respect of which such fee is payable, shall have the same force and effect 
as if such fee had been paid in the first instance. 


Scope.— Time can be granted at any stage for payment of deficit Court-fee. Court 
may therefore grant time before or after rcgistntion of ihe plaint and even after the 
expiry of the period of limitation. A. I. R. 1926 Nag. 156=89 Ind. Cas. 419. 
The discretion lo give lime for payment of Courl-fee at any stage means a stage 
of judicial proceedings and not after a final decree has been passed and the Court 
is divested itself of juiisdiction. A. I. R. 1931 All. 138=129 Ind. Cas. 732. 
Discretion under s. 149 can be exercised at any stage in the case and in respect 
of whole or part of any prescribed fee. A. I. R. 1929 P. C. 147 = 3^ Bom. L. R 841 = 
33 C. W. N. 781 = 561. A. 282 = 50 C. L. J. 39 = 57 M.L. J. 281 = 10 Lah. 737 = 
(1929) M. W. N. 818 = 31 P. L. R. 7 (P. C.) = ii7 Ind* Cas. 493 ; see also 16 Pat. L. 
T. 385=A. I. R. 1935 Pat. 201 = 156 Ind. Cas. 405 ; A. I. R. i935 Oudh 231 = 1935 
O. W. N. 162 ; A. I. R. 1935 Lah. 448 ; A. I. R. 1935 Mad. 878=1935 M. W. N. 
863 ; 62 C. 71 1. In the absence of bona fide mistake about Court-fee and where the 
omission to pay the full amount is deliberate, lime to make up deficiency cannot be 
gflanted. A, I. R. 1923 Lah. 309=75 Ind. Cas. 667 ; i Lah. 234 = 3 Lah. L. J. 
370= 57 Ind. Cas. 215 ; A. I. R. 1922 Lab. 440=67 Ind. Cas. 106 ; 62 P. L. R. 1919= 
53 Ind. Cas. 256 ; A. I. R. 1923 All. 629=80 Ind. Cas. 251 ; 59 C. 388=138 Ind. Cas. 
643= A. I. R. 1932 Cal 482. Where the deficiency in Caurt-fee was pointed out to the 
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oariy at an early stage but he made no attempt to make it good, no time can be 
granted at the time of hearing. 138 Ind. Cas. 738 = 33 P* L. R. 187. Under this 
section the Court has a discretion to allow the plaintiff to pay the deficit Court-fee on 
an insuflficiently stamped plaint even after the expiry of the period of limitation 
prescribed for filing the suit. I. R. 1932 Lah. 635. When once the Court has allowed 
and accepted payment of deficit Court-fee on a plaint or on a Memorandum of 
Appeal no further question of limitation arises. 133 Ind. Cas. 122 = 1. R. 1931 Lah. 746. 
14 Lah 312 = T46 Ind. Cas. 809 = 34 P. L. R. 274=- A. I. R. 1932 Lah. 598 ; A. I. R. 
1932 Lah. 21 = 13^ Ind. C.is 122 ; I.R. 1932 Lah. 635 ; but see 37 C.W.N. 779 = A.I.R. 
1033 Cal *796= 146 Ind. Cas. 159. Where within the time allowed the proper Court-fee 
and priniing-Iee are paid up, the document on which the Court-fee is so made up must 
be taken to date back to the date on which it was originally presented. A. I. R, 
1936 Lah 564. This section gives wide and unfettered discretion to the Court to 
accept Court-fees at any stage, and if the Court receives the Court-fee after the expiry 
of the period of li.mitation. the instrument is validated retrospecting as fiom the 
dateofiis preseniation. A. 1. R. 1936 Oudh 340= 163 Ind. Cas. 770 ; sec also 38 
p". L. R. 445- Where the Court passed a decree that the plaintiffs suit would be 
decreed on payment of certain Court-fees within a time fixed by the decree and 
also directed that in default the suit would stand dismissed but before expiry of 
the period fixed, on application by the plaintiff the Court extended the lime for 
payment of the Court-fees : Held \h2Li under s. 149 i^e C. P. Code, the Court had 
jurisdiction 10 do so. A. 1 R. 1936 Cal. 245-162 Ind. Cas. 522 = 63 C. L. J. 
C9i = 40 C. W. N. 758. After rejection of plaint for failure to pay proper Coun-fec 
\\\ih\n prescribed lime the Court has power to restore the suit on payment of 
proper Court-fee. A. I. R. I93S All. 985=1935 A. L. J. 1127 = 159 Ind. Cas. 
630 The power to allow deficiency of Court fee to be made up is not 
confined to the Couit receiving the iusufficienily stamped document. 
13 Lah. L. T. 31. Where the Court-fee payable on a memorandum of objections 
to an award has not been paid through inadvertence, owing to the bona fide mistake 
of the objector’s counsel but the requisite Court-fee is paid at the earliest opportunity, 
the Court ihould, under s. 149, Civil Procedure Code accept the Court-fee and 
should not dismiss the objections as not properly stamped. A.I.R. 1937 1-nh. 276. For 
granlinc permission 10 pay Court-fees under s. 149* it is essential that there should 
be a pending proceeding before the Court. A.I R 1937 Lah, 151. Where the plaintiff 
has obtained to pay dificient Court-fees after period of limitation on a false pretence, 
the Court has power to review its order granting time under s. 1 49 and reject the 
plaint as barred by limitation. A. I. R. 1937 Nag. 87. Payment of deficient Court- 
fees at the instance of a Cot rt not authorized to pass such order under s. I49» also 
save limitation. A. I. R. 1937 Lah. 392. Section 8 of the Court-fees Act. relating 
to appeals in respect of compensation money being quite clear, any mistake in not 
oaving Court-fee could not be regarded as bona fide and therefore li r.e could not be 
granted for making up the deficiency. 32 P.L.R. 251 = A.I.R. (1931)- L. 343. A Court 
bif ire which an insufficiently stamped appeal is filed in time has power under s. 149. 
C P Code to accept it on the deficiency being made good, even if it was made after 
expiry of limitation. A. L. R. 1934 All. 72=i933 A. L. J. 1357=146 Ind. Cas. 753- 
.Section 149 does not speak of rejection but only of admission and it n not easy to 
lee how read with order 7, rule ii it can be said to confer unlimited power of 
rejection. I93- W. N, 104. 

Urdess there is satisfactory expUnation of the mistake, any extention will not 
be granted for making up deficiency on Memorandum of Appeal. 3 Lah. L. J. 156= 
67 Ind Cas. 130. ISeforc granting permission to deposit deficit Court-fee reason for 
not filing the entire Court -fee in the first instance must be considered. 66 Ind. 

Cas. 493- 

Where an insufficiently stamped plaint is filed within limitation the suit is deemed 
to have been instituted on the date of filing of plaint though the deficiency is made 
good after limitation, i P. L. J. 420=3 P. L. W. 51=37 Ind. Cas. 507. Where Court- 
lee cannot definitely be ascertained until record is received or there is doubt as 
to the amount time may be extended, but not where it is deliberately not paid fully. 
3 Pat L. J. 74=5 Pat. L. \V. 18 = 42 Ind. Cas. 675 ; A. I. R. 1924 Lab. 325-69 Ind. 
Cas. 196 ; 71 Ind. Cas. 737 = A. I. R. 1923 Lah. 135 ; 73 Ind. Cas. 788 ; 72 Ind. Cas. 
879-»A. I. K. 1923 Oudh 16 ; A. I. R. 1929 Pat. 731 = 8 Pat. 906-10 P. L. T. 622- 
120 1 C 313. A case of mistake in valuation is pre-eminently a case where discretion 
under s 149 C. P. O de should be used. A.I.R. 1929 PC. I47 = 3t Bom. L. R. 
841 ;33 C. W. N. 781 = 56!. A. 232 = 50 C. L. J. 39=3® L. W. 104=57 M. L. J. 281- 
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10 Lah. 737=»3r P. L. R. 7 (P. C.)=ii7 Ind. Cas. 4Q3 ; A. 1. R. 1929 Nag. 294- 
i!9 Ind. Cas. 700; 123 Ind. Cas. 527 = A. I. R. 1929 Lah. 7?4- Inability of a 
party to raise funds is not ordinarily a sufficient ground which would entitle the 
Court to exercise its discretion under s. 149 and to permit payment of the deficit 
Court- fees. But such inability may be a ground under special conditions. 
40 C. W. N. 1294 ; A. I. R. 1935 Rang. 336=13 Rang. 50=159 Ind. Cas. 468; 
see also 38 C. W. N. 650-6 I. C. 663=A. I. R. 1934 Cal. 659. 

Ignorance of law or proverty is not an adequate legal ground for extension and 
no extension should be granted when insufficiently stamped Memorandun& ®^APPeal 
is re-filed. 3 Lab. L. J. 237 = 67 Ind. Cas. 901 ; see also 8 P. L. R. 1919=* 37 
1919=49 InJ. Ca^. 871. Where Court-fee is paid within time allowed the Memo- 
randum of Appeal has the same foice and effect as if the Court-fee had been paid 
in the first instance and its validity cannot be challenged on the ground oflimiW- 
tion. A. I. R. 1922 Lab. 225 — 3 Lab. 35 = 26 P. W. R. 1922=65 Ind, Cas. 7^. Ihe 
same rule is applicable in the case of plaint as well. 5 P. L. J. 554=1 P. L. f* 544= 
58 Ind. Cas. 216. But to avail the terms of s. 149, the permission to deposit dcncit 
Court-fee must be given after considering the circumstances and reasons for not 
filing the entire Court-fee in the first instance. 60 Ind. Cas. 493. 

Under Order VII, rule II, clause (c) read with section 149 empowers a Court to 

allow plaintiff further time to make up the deficiency and if such deficiency is 
good wiihin the prescribed time the fact of limitation expressing in meantime could 
not affect the suit. A, I. R. 1923 AH. 53^ = 21 A. L. J. 387 = 45 A. 518 = 74 M Cas. 
358;A. I. K 1922 Pat. 56 = 3 P. L. T. 142 = 70 Ind. Cas. 378. Where deficiency 

in stamp for a Memorandum of Appeal is brought to the notice o. appellant ^t is 

still not nude up till long after the appeal is time-barred benefit of s. 149, C. P. 
Code, cannot be given. 21 P. W. R. 1021 = 59 Cas. 689 ; A. I. R. 1921 Lah. .371 — 
26 P. L. R. 1921 = 50 Ind. Cas. 667. Where discretion as regards granting time is not 
exercised and the Memorandum of Appeal is rejected the order of rejection should 
be set aside. A I. R. 1923 All. 349=21 A. L. J. 333 = 74 Ind. Cas. 757. An np^al 
cannot be rejected on the ground that requisite Court-fee was not paid without 
calling upon appellant to make up deficiencies or exercising any discretion in tne 
matter. Ibid. 


Deficiency cannot be allowed to be made up on the day of hearing in the absence 
of some reason for exercise of discretion and a bona fide mistake. 44 Ind. Las. 390. 
Where deficiency in appeal filed within time, is due to a bona fide mistake of pleader, 
who on discovering his mistake makes it good after expiry of the period allowed 
for appeal, discretion under s. 149 might be exercised. 10 P. R. 19*9— 49 Ind. 
Cas. 1081. Where the amount of Court-fee payable is doubtful and^ the party had a 
icasonable cause for not paying the requisite Court-fee the case is a fit one for 
extending time for making good the deficiency. A. I. R. 1930 Lah. 24= 1 13 Ind. 
Las. 270. Where an error of the Court misleads party and the deficiency in the 
Court fee is due to a Iona fide mistake on his part he is entitled to bei^nt of s. 149. 
A. I. K. 1931 Lab. 509=92 Ind. Cas. 319. Where plaint is in time and the deficiency 
is m.ade up wiihin time allowed by the Court, but after the expiry of the period of 
limitation, the suit is not lime-barred. A. I. R. 1926 Nag. 156 = 89100. Las. 419. 
Where the deficiency in an insufficiently stamped appeal is made good alter the 
expiry of the limitation but the omission to pay proper Court-fee is unintentional and 
a bona fide mistake has been committed, the appeal should not be dismissed merely 
for such an omission. A. I. R. 1925 Lab. 246 = 6 Lah. L. J. 506—84 Ind. Cas. 946. 
Where deficit Court-fee is accepted after time fixed for payment and plaint is regis- 
tereil, it may be inferred that the Court condones the delay and grant extension as 
it is in its discretion to do under s. 148 or s. 149 for it might have rejected me 
plaint under Older VII, rule 1 1. A. I. R. 1925 299=4 P* .’^7 3 P* /* 

P. L. R. 4=85 Ind. Cas. 172 ; see also A. I. R. 1926 Mad. 676=51 M. L. J. 90- 
(1926) M. W. N. 341 = 95 Ind. Cas. 439. 


Time can be allowed under Art. 158, Limitation Act for supplying Court-fee 
stamp on application to set aside an award, can be extended. A I. K. 1920 
fc7 = 23 S. L. R. 91 = 107 Ind. Cas. 223. Court can refuse to fix a linie within which 
the deficit Court-fee shall be paid. It has discretion to extend the lime 
fixedf Section 149 does not give the Court any discretion to ‘,5 

lime while Order VII, rule Ji says it shall grant. 

M. W. N. 341 = 51 M. L. J. 50=95 Ind. Cas. 439- , It is an abuse of the of the 

Court to refuse the deficit Court-Ice where the delay is that of one day. A. 1. k. 97 
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Oudh 507=1 Luck. 574 = 104 Ind. Cas. 527. Where indulgence under s, I49 
in case of an appeal insufficiently stamped is refused the appellant is entitled to 
have his appeal heard in regard to his claim for which Court-fee has been paid and 

in so far as it is within time, whether or not such a request is made to the Court by 

the appellant. A. I. R. 1931 Lab. 237 = 32 P. L. R. 1929=131 Ind. Cas. 297* 

Leave to sue as pauper.— Section 149 has no application to validate subse- 
quent payment of Court-fees in case of an application for leave to sue as a pauper. 
A. I. R. 1929 Nag. 268=12 N. L. J. 69=118 Ind. Cas. 687 ; A. I. R. 1933 Nag. 237 = 
A. L. R. 1933 2(S2. Discretion under s. 149 to accept the plaint in a Court 

and treat the suit as having been instituted on date of application to sue as a pauper 
should not be too widely used by Court in favour of a plaintiff who fails to establish 
his right to sue as a pauper. A. I. R. 1929 Pat. 637=11 P. L. T. 55=118 
Ind. Cas. 329. On dismissal of an application for leave to sue as pauper 
the plaint still remains and may be validated by payment of Court* fees 

within time to be fixed by Court which lies in the discretion of the Court 

to do so. A. I. R. 1924 Mad. 118=18 L. W. 451 = ^3 M. L. T. 18-46 M. L. J. 
254=76 Ind, Cas. 767. But where such application is fraudulent, surh discre- 
tion should be exercised. A. I. R. 1923 Rang. 256=74 Ind. Cas. 835. While dis- 
missing application for leave to appeal as pauper, time can be .allowecl to pay 
requisite Court-fee and if paid within tin e appeal will be admitted, 40 M. 687 = 
31 M. L. J. 2^ ; see also 65 Ind. Cas. 741=26 P. W. R. 1922 = 3 Lab. 35. 
Where an application for permission 10 appeal as a pauper was filed accom- 
pained with a Memorandum of Appeal as required by order 44. C. P. Code, 
and after the rejection of the application for permission to appeal as a pauper 
the appellant filed an application along with a Court-fee stamp, within limitation, 
held that the effect of the payment of s. 149, C. P. Code was that the appeal 
should be deemed to have been instituted on the date of which the Memorandum 
of Appeal was originally filed and that the Ccurt-fee payable was according to 
the scale in force on that date. 9 O. W. N. 855= 140 Ind. Cas. 190= A. I. R. 1932 
Oudh 343 ; see also A. I. R 1936 Pesh. 69; 62 C. 7n ; but see A. I. R. 1937 
Kang. 185. 

Appeal and revision.— Propriety of the exercise of discretion in granting 
time under this section cannot be challenged by the appellate Court. A. I. R. 1925 
Pat. 299 =(i 924) Pat. 355 = 6 F. L. T. 4 = 85 Ind. Cas. 172 ; 89 Ind. Cas. 4i9=A. I. K. 
1926 Nag. 156. An order demanding additional Court-fees is open to revision. 
A. I. R. 1927 Nag. 256=10 N. L. J. 106=103 Ind. Cas. 268. Where deficit Court- 
fees are accepted after the time fixed for its payment though without specifically 
excusing the delay, review lies on proper and legal grounds. A. I. R. 1926 Mad. 
676= (1926} M. W. N. 341 = 51 M. L. J. 90=95 Ind. Cas. 439. If order under s. 149 
is not objected to, when made or in Court making it appellate Court cannot go into 
the question as to whether the lower Court exercised its discretion in making orders. 
2 U. P. L. R. 1919=56 Ind. Cas. 47. 

ISO. \^New.^ Save as otherwise provided, where the business of any 
Transfer of business. Court is transferred to any other Court, the 

Court to which the business is so transferred shall 
have the same powers and shall perform the same duties as those respectively 
conferred and imposed by or under this Code upjn the Court from wliich 
the business was so transferred. 

Scope. — This section applies only to cases when certain specified business has 
been actually transferred by order of a competent Court. A. I. R. 1928 Mad 746=28 
L. W. 885=114 Ind. Cas. 545 [37 M. 462, held overruled by 42 M- 4S1 (F. B.)]. 
This section applies only to cases of transfer from a Court and not to cases of Court 
which has ceased to exist. A. 1. R. 1927 Mad. 627=50 M. 882 = 52 M. L. J. 605 = 
38 M. L.T. 351 = 25 L. W. 671 = 103 Ind. Cas. 245. The word “transfer** in this 
section includes cases where the District Judge fixes jurisdiction of the Court under 
the Civil Courts Act and transfers business within a certain area to it. A. 1. R. 1923 
Mad. 92 = (i922) M. W. N. 743 = 16 L.W. 748=43 M. L. J. 7*3=*46 M. 63=86 
Ind. Cas. 650. Assignment of business under s. 13 (2) of the Bengal and Assam 
Civil Courts Act from one Judge to another is not transferred within the meaning of 
s. 150 and the latter Judge cannot entertain application to execute decree of former. 
A. I. R. 1922 Cal. 41 = 26 C. W. N. 216=70 Ind. Cas. 210. Where a Court passing 
decree is abolished Court competent to eitecute the decree is that to which the 
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business is transferred. A. I. R. 1929 All. 677 = 'i929) A. L. J. 976=118 Ind. Cas. 670; 
see also A. I. R. 1921 Pat. 152 = 2 P. L. T. 374=6 P. L. J. 304 = 62 Ind. Cas. 487. 
An application to set aside an ex parte decree passed by a Court can be entertained 
by Court to which whole business is transferred. A. I. R. 1922 Mad. 10 = 46 M. I. =42 
M. L. J. 344^^5 L. W. 458 = 31 M. L. T. 79 = 65 Ind Cas. 727. Section 150 is in- 
tended to apply not merely to cases when there was a judicial transfer of specific busi- 
ness but that the section was in terms wide enough to authorise the Court to which 
the area has been transferred (including a fortiori the business not directly 
depending on territorial jurisdiction) to entertain in the first instance any application 
which m’ght have been made to the Court which passed the decree. 34 L. W. 271 = 
1931 M. W. N. 842 = 61 M. L. J. 307. *'Sadasiv Avar /. in 31 M. L. J. 22 said that 
the transfer of business referred to in s. 150 can be only by a notification effecting 
change of jurisdiction and not transfer of business by specific orders. In this 
extreme view he was not supported by latter decisions which hold that s. 150 applies 
to both kinds of transfer’. 55 M. 801=62 M. L. 4.687 = 35 L. W. 742=137 Ind. 
Cas. 305 = A. I. R. 1932 Mad. 418 (t". B.). 

Effect of transfer of territorial jurisdiction pending suit.— Section 
I 50, C. P. Code refers to the change of the territorial limits of a Court's jurisdiction 
by restitution or by special order and not to a mere distribution of work 
among Courts exercising the same jurisdiction. 61 C. L. J. 543. Where a suit 
is pending a transfer of territorial jurisdiction will not per se result in a 
transfer of the suit and a transfer order is technically necessary. A. I. R. 
1930 Mad. 528 = 53 M. 378=59 M. L. J. 102 = 32 L. W. 329=113 Ind. Cas. 
160. Where after attachment of property and order for sale by Court passing 
a money decree, the property is transferred to the local limits of the jurisdic- 
tion of another Court, the new Court can entertain an application for execution by 
sale of property. A. I. R. 1929 Mad. 852 = 30 L. W. 649=125 Ind. Cas. 90. Transfer 
of territorial jurisdiction over properties in mortgage decree will not confer jurisdic- 
tion to entertain an application for unrealised balance after sale of the properties 
within its jurisdiction, unless decree is transferred under Order XXI, rule 6 or busi- 
ness of the Court where execution was last pending is transferred. 38 Ind. Cas. 152. 
Where an injunction order under Order 39, rule, i, C. P. Code, is passed by a Court 
and the local jurisdiction as well as the suit in case are transferred to another Court, 
an application for punishing the opposite party for contempt for disobeying 
he injunction can be entertained by the latter Court. A. I. R. 1923 Mad. 92 = 43 
M. L. f. 7i3 = (i922) M. W. N. 743 = 86 Ind. Cas. 650=46 M. 83. A temporary sub- 
court having no defined local jurisdiction is not empowered to execute decree passed 
by it in suit transferred to it by District Court by attachment of properties, situate 
ifi places not subjected to its jurisdiction but should transfer the decree for execution 
to the Court having jurisdiction over the property. 31 M. L. J, 22 = 35 Ind. Cas. 296. 

151. [New.] Nothing in this Code shall be deemed to limit or otherwise 

. affect the inherent power of the Court to make 

Saving of inherent powers of such orders as may be necessary for the ends 

■ of justice or to prevent abuse of the process 

of the Court. 

Scope of the section.— Section 151, C. P. Code, does not confer new power on 
the Court. It simply saves the inherent power of the Court to make such orders 
as may be necessary for the ends of justice 62 C. L. J. 298 = A. I. R, 1935 Cal. 707 ; 
A. I. R. 1935 Pesh. 151-158 Ind. Cas. 971; A. I. R. 1935 Sind 214; 164 Ind. 
Cas. 200= 1936 A. L. J. 736 = A. I. R. 1936 All. 555; A. I. R. 1934 All. 250= 148 
Ind. Cas. 496 , A. 1. R. 1935 599 B.)=i56 Ind. Cas. 8c6. The Court is bound 

to exercise its inherent powers cautiously and with circumspection, and it is not at 
liberty to do so where the order proposed would contravene any principle of common 
law or equity, or would affect a matter in respect of which provision has been made 
by statute either expressly according to the true indictment thereof. A. I. R. 1936 
Rang. 208= 163 Ind. Cas. 340= 14 Rang. 173. In order to get equitable relief provided 
in this section the applicant must come with clean hands. A. I. R. 1936 Lah. 567. 
The inherent power must not be e.\ercised where the Code contains specific provisions 
tha( would meet requirements of case and such provisions should be followed. A.I.R. 
1929 Lah. 694= 119 Ind. Cas. 488 ; see also A.I.R. 1928 Lah. 772= 1 12 Ind. Cas. 295. 
Power under this section is to be used only when there is no other remedy. Courts are 
not enabled to evade or ignore provisions of law as to procedure. A.I.R. 1923 All. 603 
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= 21 A.L J. 447 = 73 Ind. Cas. 49 l i 73 P L.R. I9i6«i05 P. VV. R. 1916 = 35 Ind. Cas. 
633 ; A. I. R. 1934 All. 442 ; A. I. R. 1934 Mad. 199. As no Code can be exhaustive of 
procedure for exercisinj;^ every power, which a Court of justice is competent 
to exercise, s. 151 has been enacted and should be availed of only where power which 
has been exercised has not been provided for in the Code. A. I. K. 1921 Sind 38 — 
15 S. L. R. 61 = 63 Cas. 131. Courts have therefore always acted upon an 
assumption of their being possessed of an inherent power to act debito jmtitiiC 
and to do that real and substantial justice for the administration of which alone they 
exist. 9 O. VV. N. 803= 140 Ind. Cas. 412 = A. I. R. 1932 Oudh 293 ; 26 S-.L. R. 395 ; 
A. I. R. 1931 All. 427 = 132 Ind. Cas. 562. The exercise of the inherent power under 
this section is subject to the rule that it must not be invoked where the Code contains 
specific provisions which would meet the necessities of the case. This section does 
not become applicable in every case in which there is no other remedy. It is usually 
applied at the instance of the party who h is a specific remedy under the Code but 
has neglected to avail himself of it ; nor can the law of limitation be ignored by 
taking recourse to the section. A. L. R. 1933 Pai. 449=A. I. R. 1933 P. 132 = 144 
Ind. Cas. 147 ; see also A. L. R. 1933 Lah. 747 = A. I. R. 1933 Lah. 266 ; A. L. R. 
*933 Lab. 598 = 34 P. L. R. 88 = A. I. R. 1933 Lab. 169=141 Ind. Cas. i8i5 ; 69 Ind. 

Cas. 718=40 P. L. R. 1922 ; 34 P. L. R. 51= A. I. R. 1933 Lah. 73=140 Iiul. Cas. 

843 ; 34 P. L. R. 4I4 = A. I. R. 1933 Lah. 229^142 Ind. Cas. 654 ; A. I. R. 1933 Pa^- 
582 ; 55A. 548 = 144 Ind. Cas. 731= A. I. R. 1933 A. 382 ; 1931 M. VV. N. 710= A. I. 
R. 1931 M. 791 ; 35 I- C. 633 = 73 P. L. R. 1916. 

This section empowers the Court to pass such orders ns it deems necessary for 
the proper administration of justice and to prevent abuse of the process of the Court. 
A. I. R. 1925 Oudh 418=12 O. L. J. 246=87 Ind. Cas. 987; Si hid. Cas. 134 = 
A. I. R. 1925 Mad. 42 = 48 M. 494 = 20 L. VV. 175. A reduction ad abiurdum can be 

avoided by resort to s. 151. 170 P. VV. R. 1916= 37 Ind. Cas. 382. Exercise of 

powers conferred by s. 151 is merely discretionery. A. I. R. 1923 Lah. 506 = 75 
Ind. Cas. 487. Court has no inherent power to pass order in respect of suit not 
pending before it. Court trying subsequent suit cannot pass order in respect 
of previous suit. A. I. R. 1929 Mad. 631 = 91 Ind. Cas. 519. Court has no inherent 
jurisdiction to set aside order of predecessor in office or touch his judgment 
except that he can correct clerical or arithmetical mistakes or error by slip or 
omission or if there are grounds he can review it. A. I. R. 1924 Pat. 136=1 Pat. 
L. R. 155 = 74 Ind. Cas. 110. Application under s, 151 can de regarded as one for 
review. A. I. R. 1922 Mad. 446=3* M. L. T. 132 (H. C.) = i6 L. VV. 44 o =*43 M. L. 
J. 290* (1922) M. W. N. 495 = 70 Ind. Cas. 425. It is the duty of the Court to pre- 
vent injustice and abuse of its own powers. A. 1 . R. 1923 Nag. 182 = 19 N. L. R. 
36=6 N. L. J. 100 = 71 Ind. Cas. 436. To relieve party from result of his own mis- 
takes or to enable him to evade law of limitation, the inherent power cannot be 
revoked. A. I. R. 1922 Mad. 4*7 = 43 M. L. J. 184=16 L. W. I78 = (i922) M. VV. N. 
514=30 M. L. T. (H. C.) 135 = 70 Ind. Cas. 743. This section cannot be so used as 
to override the previsions of the law of limitation. A. 1 . R. 1922 Lah. 266*^66 Ind. 
Cas. 270. This section empowers Courts to deal with their own decrees and orders. 
42 B. 363 = 20 Bom. L. R. 348=45 Ind. Cas. 552. All trial Courts including Revenue 
Courts possess power given by s. 151. 46 Ind. Cas. 621 . Sections 151, 152 and 153 
are equally applicable both to the Court of first instance and Courts with appellate 
jurisdiction and appellate Court ought to take step by way of amendment which were 
clearly open to the first or other lower Court. 38 A. 398 = 34 Ind. Cas. 79 * The 
above sections have no application to decree which are in comfbrmity with judgment. 
34 Ind. Cas. 787. Where final decree omitted to give relief of mesne profits 
as amended by the preliminary decree and an appeal was not filed therefrom, 
review application from it being rejected, s. im cannot be resorted to for the pur- 
pose of granting the suit relief. A. 1 . H. 1925 Mad. 886=48 M. L. J. 512=88 Ind. 
Cas. 94. But a plaint cannot be rejected even under 5. 151 in case not mentioned by 
Order VII, rule II. A. I. R. 1924 Oudh 413=11 O. L. J. 260 = 83 Ind. Cas. 778. 
Damages or interest uiider s. 151 cannot be awarded when not decreed. A. 1 . H. 
1924 Rang. 275 = 3 Bur. L. J. 58=82 Ind. Cas. 427. Insolvency Courts possess powers 
under this section. 1 5 Lab. 698. 

High Court can under s. 151 pass such orders and give such directions as it finds 
necessary in the circumstances of a particular case, pending appeal to the Privy 
Council. A. I. R. 1931 Cal. 79 = 34 C. VV. N. 631 = 129 Ind. Cas. 833. Memorandum 
of Appeal can be changed into revision petition by the High Court. A. 1 . R. 1921 
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Mad. 612 = 41 M. L. J. 54=14 L- W. 85 = 63 Incl. Cas. 730 ^ see also 43 Ind. Cas. 779. 
It is the duty of ihe Court to invokes. 151 whenever justice so demands, even in 
absence of precedent. A. I. R. 1924 Bom. 90=25 Bom. L. R. 713 = 82 Ind. Cas. 852. 
Re-openine: of a decision of fact arrived at upon evidence or in absence of it, cannot 
be allowed except under provisions for review of judgment. A. I. R. 1929 Mad. 404 = 
122 Ind. Cas. 519. Court is not empowered either by s. 148 or s. 151 to meddle with 
its final decree. A. I. R. 1926 Mad. 1059=97 Ind. Cas. 795 = 24 L. W. 443 Though 
Court has inherent power to recall order not perfected there is no power to recall 
one which has been perfected. A successor cannot therefore recall the p-rfecied 
order of his predecessor. A. 1. R. 1922 Pat. 204 = 69 Ind. Cas. 742 ; see also A. I. R. 
1927 Cal 57 = 97 Ind. Cas. 697. Questions cutting at the root of subject-matter 
under dispute can be taken cognizince of by every Court under the inherent power. 
A. I. R. 1927 Mad. 143 = 98 Ind Cas. 280. Discretion conferred upon by s 151 should 
not be exercised unless a strong cases is made out for the same. A. I. R. 1927 Cal. 
420= 100 Ind. Cas. 518. Court can under this sectioi order the cancellation of order 
made by it under para 3 of Sch. 11. A.I.R. 1925 Pat. 720 = 6 P. L. T. 488 = 86 Ind. Cas. 
540. Under certain circumstances suit may be decreed even if cause of auction arises 
subsequent to its institution. A.I.R. 1929 Lah. 409 = 30 P. L. R. 306=11 Lah. 
251 = 116 Ind. Cas. 31. Abortive proceedings can be set aside and necessary orders 
can be passed under this section by the High Court. A I. R. 1924 All. 818 = 22 
A. L. 4.29=82 Ind. Cas. 184. Under s. 151 the appellate Court has power to 
dispense with a copy of that part nf the decree which is required to be filed under 
Order 41, rule i, which is unnecessary for the purposes of the appeal. 40 C. W. N. 
1298. Court has power to convert a suit into application. 165 Ind. Cas. 71 5 = 40 
C. W. N. 856= A. I. R. 1936 Cal. 342. 

This section does not apply to a Commissioner under the Workman's Compensi- 
t ion Act, who cannot exercise power under the same. A. I. R. 1930 Lah. 657=125 
Ind. Cas. 637. Section 1 51 does not apply to every case where there is not other 
provision. A. I. R. 1926 Pat. 27 = 4 Pat. 704 = 7 P. L. T. 291=91 Ind. Ca«. 483. A 
Court cannot order a thing prohibited by the statute. A. I. R. 1925 Pat. 435=® 4 I^ai. 
180 = 91 Ind. Cas. 213 ; A. I. R. 1922 Pat. 479=“ i Pat. 277 = 65 Ind. Cas. 341. Where 
other remedies exist by which justice can be done this section does not apply. But 
it does apply where there are provisions of law leading to injustice. It can also bs 
resorted to, to override certain provisions of law under exceptional circumstances 
A. I. R. 1928 Nag. 106=106 Ind, Cas. 575 ; A. I. R. 1924 Lah. 70 = 69 Ind Cis. 718 = 
40 P, L. R. 1922 ; A. I. R. 1921 Pat. 491 = 2 P. L. T. 251 = 60 Ind. Cas. 368 ; A. I. R. 
1923 Lah. 490=73 Ind. Cas. 136. Application of s. 1 51 comes in question only to 
prevent injustice and abuse of process of Court. 5 O. L. J. 153 = 46 Ind Cas. 68 ; 
bee also A. I. R. 1923 Oudh ^9=25 O. C. 2?6=7oInd. Cas. 278. This section 
applies where case is not covered by s. 144. A. I. R. 1922 Cal. 28 = 26 C. W. N. 408 = 
35 C. L. J. 53=64 Ind. Cas 864. Procedure to set aside appeal proceedings on 
ground that respondent was not living on date of hearing is to apply for review. 
Section 151 does not apply to the case. 54 Ind. Cas. 284. Order certifying adjust- 
ment of decree cannot be set aside if there is no application for review from order 
which is prejudicial to one party, i P. L. T. 663=1920 Pat. 358 = 5 P. L. J. 379 = 
62 Ind. Cas. 234. Relief cannot be given under this section to a party who his 
neglected to avail himself of the remedy provided for in the Code. 9 O. W. N. 430 
= 138 Ind. Ca«!. 149= A. I. R. 1932 Oudh 220 = A. L. R. 1932 Oudh 445 ; 33 P. L. 
R. 146=136 Ind. Cas. 735 = A. I. R. 1932 Lah. 238. Review application cannot be 
treated as an application under this section. A. L. R. 1932 Lah. 63. Court has no 
inherent power to arrest any person and to send him to jail forthwith for non-com- 
pliance with his order without any proper trial. 136 Ind. Cas. 367=1932 A. L. J. 
221= A. I. R. 1932 All. 524. Varieties of inherent jurisdiction are well recognized 
and new categories cannot be invented. A. I. R. 1934 All. 585. Where the decree 
is according to the terms of the compromise, it cannot b^ amended becau se appli- 
cation for compromise cannot be accepted by other party contained a IJitional 
terms. A. I. R. 1934 Lah. 399. Order passed by Court under misapprehension of facts 
cannot be set aside. A. I. R. 1934 All. 287. This section cannot be used for reme- 
dying effects of negligence. A. I. R. 1934 All. 250. Obvious infringement by sub- 
ordinate Court can be set right in interest of justice. A. I. R. 1934 Lah. 156. 
Where in a case of attachment of decree, proceeds are paid to one of the decree- 
holders before satisfaction of decree of attaching decree-holder, Court can order 
refund under s. 151. A. I. R. 1934 Lah. 142* 
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Ordera can be passed for the ends of justice.—Orders under this seciion 
can be passed to prevent the miscarriajre of justice. 38 A. 147= 14 A. L. J. 1230=36 
Ind. Cas. 585 ; A. I. R. 1922 Sind 6 = 6 S. L. R. 79 = 66 Ind. Cas. 796 ; A. I. R. (1922) 
Pat. 149—69 Ind. Cas. 200; A. I. R. 1924 Oudb 408=11 O. L. J 227=80 Ind. 
Cas. 833; A. I. R. 1924 All. 818=22 A. L. J. 791 = 46 A. 864 = 82 Ind. Cas. 184; 
A. I. R. 1930 Lah. 20=11 Lah.L J. 93=31 P. L. R. 375=119 Ind. Cas. 494 ; A. 
I. R. 1929 All. 743 = (i929) A. L. J. 918= 51 A. 1010=122 Ind. Cas. 685. Bui order 
based on wrong view that wrong procedure has been followed cannot be changed 
on the ground of importing justice. A. I R. 1929 Nag. 251 = 12 N L. J. 148 = 27 
N. L. R. 102=121 Ind. Cas 57. Even an’ order not appealed against in the revi- 
sional petition can be set aside under s. 151 by the High Court in order to give 
proper relief to ihe parties. 2 P. L. T. 739=64 Ind. Cas. 496. Court can exercise 
powers under this section in order to avoid multiplicity of suits. A. I. R. 1922 
Mad. 193=42 M. L. J. 563= = i 5 L VV. 586-(i922) M. W. N. 268=3*. M. L. T. 
(H. C.) 35 ; 68 Ind. Cas. 910. High Court can interfere under this section where 
execution is being done manifestly at variance with the decree. 3 P. L. J. 435 = 
48 Ind. Cas. 104. Court has inherent power under this section to remedy the 
injury caused to a party by dishonesty of officer of Court deputed to execute the 
order, by passing necessary orders. A I. R. 1925 Mad. 1212 = 22 L. W. 387 = 91 
Ind. Cas. 300. Wiiere a minor himself bid at an auction sale but subsequently 
applied for not confirming the sale on the ground that he was a minor, he is 
competent to set aside the sale under s. 151. A. I. R. 1937 Lah. 72 ; see also 

A. I. R. 1937 Sind loi. Court has power to decide the question as to who is 

legal representative of deceased for the ends of justice, ii O. W. N. 917 = A. 

I. R. I934 0 udh 337= *5o Ind. Cas. 425 So also Court can restore possession 
to objections for the ends of justice. A. I. R. 1934 Pat. 6S3. 

Inspite of absence of sufficient cause for plaintiffs absence Court should use 
the inherent power to restore suit if claim is substantial and would be barred by 
limitation. A. L R, 1924 Pat. 274= (1924) Pat. 280 = 4 P. L. T. 615 = 72 Ind. Cas. 
668. Courts are given inherent power under s. 151 to go beyond the law of 
procedure in the interest of justice. A I. R. 1926 All. 212 = 24 A. L. J. 375 = 4?. A. 

356. Outrageous valuation of a suit by the plaintiff for the purpose of getting 

it tried by a particular Court can be interfered with and corrected under s. 
151. A. 1 . R. 1928 Oudh 260= 107 Ind. Cas. 330. Where p'ceess of the Court has 
been abused by party Court has inherent power to direct it to make good loss 
caused by such abuse or to restore to other party benefit obtained by misleading 
the Court. A I. R, 19:8 Mad. 610=110 Ind. Cas. 555. When there are distinct 
provisions in Code, inherent power cannot be invoked. Appellate Court can 
order fresh local enquiry i.self or send case to trial Court to have it made 
and decided appeal after considering result, such enquiry is necessary at ap- 
pellate stage. A. I. R. 1926 Cal. 897 = 94 Ind. Cas 393. In a suit to enforce 
contract, order under s. 151 allowing a portion of amount claimed before right 
to claim is established is bad. A. I R. 1924 Pat. 69=(i923) Pat. 290=2 P. L. 
K. 159=5 Pat. L. T. 560=77 Ind. Cas. 718. For the ends of justice, the Court 
is competent to keep in abeyance the order of suspension of a pleader pending 
his application for obtaining leave to appeal to the Privy Couned. I4S Ind. 
Cas. 367 = (i933) A. L. J. 221 = A. I. R. I933 All. 259 (F. B.). To meet the ends 
of justice High Court can refuse to be bound by the finding in a remand order 
of a lower Court though not appealed against. A, I. R. 1929 All. 421 = (1929) 
A. L,J. 448=51 A. 780=121 Ind. Cas. 21 1. Where rights are conferred by the 
sections of the Code and no provision is made for a particular set of facts. 
Courts ought to apply the provisions of the rules which are nearest in point, with 
such modifications as may be necessary, and not to refuse relief on the ground that 
the Legislature has not made provision for a particular case. 33 L. W. 359= * 93 * 
M. W. N. 48=A, 1 . R. 1931 Mad. 303 = 60 M. L. T. 628. 

Limits of exercise of powers under this section— In the presence of 
specific provisions governing a particular case, this section cannot be invoked A. 1 . 
K. 1930 Lah. 26 = II Lah. L. J. 342 = 31 P. L. R. 668= 124 Ind. Cas. 339 ; A. L R. 
1930 Lah. 789=31 P. L. R. 477= 12 Lah. L. J. 71= 122 Ind. Cas. 102 ,45 C. L. J. 
557=104 Ind. Cas. 188 = A. I. R. 1927 Cal. 657 ; A. I. R. 1926 Mad. 258=23 L. W. 
85 = 92 Ind. Cas. 615 ; A. I. R. 1924 Nag. 325 = 78 Ind. Cas. 72 ; 102 Ind. Cas. 543 = 

A. I. R. 1927 Nag. 262 ; 28 P. L. R. 554=103 Ind. Cas. 425 = A. I. R. 1927 Lah. 622 ; 
A. I. R. 1930 Lah. 72=120 Ind. Cas. 681 ; A. I. R. 1927 Nag. 212 = 23 N. L R. 79 ; 55 
C. 219-47 C. L. J. 69=103 Ind. Cas. 864=A.LR. 1929 Cal. 850 ; A. I. R. 1937 Lab, 
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416 ; A. I. R. 1937 All. 18 ; 66 M. L. J. 498 •, 59 C. L. J. 250. Where the Code pro- 
vides an alternative remedy, the Court has no jurisdiction to act under s. 151 of the 
Code. 59 C. L. J. 218 = A. I. R. 1934 Cal. 653 ; see also A. 1 R. 19^4 Pat. 582=152 
Ind. Cas. 288 ; A. I. R. 1934 All. 624=1934 A. L. J. 56) ; 38 P. L. R. 373. The Court 
cannot use its inherent powers to extend the scope of a provision which places limita- 
tion on it. A. I. R. 1935 Mad. i75=4i L- W. in = 1935 M. W. N. 398=156 Ind. Cas. 
no. Inherent powers of Court ought not to be exercised against the express 
provisions of a statute. An application which barred both by the law of limitation 
and by the principle of res judicata cannot be legally entertained or granted 
by a Court in exercise of its inherent powers. A. I. R. 1935 Lab. 60 ; see also 
62 C. 61=156 Ind. Cas. 126= A. I. R. 1935 Cal. 336. Inherent power cannot 
be invoked where there is a direct statutory bar. 6 O. L. J. 55 = 50 Ind. Cas. 
180; A. I. R. 1921 Oudh 46=24 O. C. 215 = 64 li d. Cas. 217. Inherent powers 
cannot be exercised so as to contravene provisions of the Limitation Act. 1 Lah. 
363=2 Lah. L. J. 249=58 Ind. Cas. 789; 2 U. P. L. R. Lah. 128=57 Ind 
Cas. 15 ; A. I. R. 1925 Mad. 331 = 17 L. W. 150 = 71 Ind. Cas. 204 -, A. I. R 
1924 All. 668 = 46 A. 631 = 22 A. L. J. 583=79 Ind. Cas. 997 ; A. I. R. 1925 Lah. 321 
= 26 P. L. R. 841 = 7 I Ah. L. J. 13 = 86 Ind. Cas. 256. Section 151 cannot be resor- 
ted to where other remedy was open but was not taken advantage of within period 
of limitation. A. I. R 1927 Nag. 197=101 Ind. Cas. 320 ; A. I. R. 1924 All,446 = 46A. 
144=78 Ind. Cas. 416. This section should be invoked in proper cases for adminis- 
tering justice. A. I. R. 1927 Cal. 534=54 C. 405 = 31 C. W. N. 576=103 Ind. Cas. 
69 ; A. I. R. 1928 Cal. 179=47 C. L. 3.87=107 Ind. Cas. 729 ; A. I. R. 1927 Cal’ 
158 = 98 Ind. Cas. 70 ; A. 1. R. 1926 Bom. 139=27 Bom. L. R. 1511 ; A. I. R. 1924 
Kang. 274 = 3 Bur. L J. 47 = 82 Ind. Cas. 418. This section cannot be invoked to 
do what has been expressly prohibiicd by the Code. A. I. R. 1925 Pat. 36 = 6 P. L. T. 
309 = 84 Ind. Cas. 320 = 3 Pat. 778. 

Court must state reasons whenever it exercises discretion vested in it by this 
section. A. I. R 1926 Oudh 59=87 Ind. Cas. 438. Inherent power is not limited to 
ss. 151 and 152 if vested in the Court by its own constitution. A. I. R. 1925 Cal. 
420 = 79 Ind. Cas. 586. Decision of Court in exercising inherent power should be 
based on general legal principles subject to special provisions in Code necessary 
for case. (1919)3 U. B. R, 198= 56 Ind. Cas. 255. An order made cannot be re- 
called under this section. A. I. R 1924 Pat. 696=5 P. L. T. 631=79 Ind. Cas. 900. 
S. 158 cannot be invoked so as to perpetuate injustice on third parties. A. 1. R. 1924 
Nag. 91 = 20 N, L. R. 11 = 78 Ind. Cas. 601. Inherent power cannot be invoked to 
confer jurisdiction not otherwise possessed. A. I. R. 1923 Oudh 177 = 26 O. C. 
10 = 10 O. L. J. 36. The interpretation of a provision applicable to a particular 
rase should be based on the language used by the Legislature. A. I, R. 1924 Mad. 
114 = 45 M. L. J. 813= 18 L. W. 870 = 33 M. L. T. 207 = 47 M. 171 = 76 Ind. Cas. 836. 
Where remedy by way of review is open to plaintiff Court should not exercise 
inherent power to set aside its own decree. A. I. R. 1923 All. 603 = 21 A. L. J. 447 = 
73 Ind. Cas. 494. In a suit for ejectment defendant cannot be ordered to give 
security for mesne profits since there is no provision made in the Code for the same. 
A. I. R. 1924 Oudh 11 = 10 O. L. J. 209=74 Ind. Cas. 335. High Court cannot 
intefere where an entire property worth Rs. 1700/- had been sold to satisfy a small 
decree of Rs. 162/- in as much as it was not possible for the Revenue Court to sell 
a portion of the pioperty. 134 Ind. Cas. 697 = 33 Bom. L. R. 611= A. I. R. 1931 Bom. 
385. In matter of furnishing security, the High Court can extend time where the 
the lower Court did not exercise discretion. A. 1. R. 1931 All. 727 (F. B ). 

Abuse of process. — The inherent powers under this section can be used to 
prevent abuse of process of Court. A. I R. 1926 All. 212 = 48 A. 356 = 24 A. L J. 
375 = 93 Ind. Cas. 285 •, A. I. R. 1927 Mad. 592 = 52 M. L. J. 670=38 M. L. J. 364 
= 102 Ind. Cas. 396; A I. R. 1924 Mad. 100 = 45 M. L. J. 3f2 = (i923) M. VV. N. 
672 = 77 Ind. Cas. 12 ; A. I. R. 1928 All. 108=50 A. 335 = 25 A. L. J. 1082= 108 Ind. 
Cas 141. Where plaintiff obtains a decision on an immaterial issue in a suit which 
he knows, is bound to fail, and brings another suit requiring the Court to follow 
the dictum previously given, it was held that this would amount to abuse of process 
of the Court. A. I. R. 1923 AH. 495=45 C. 466=21 A. L. J. 393=74 Ind. Cas. 656. 
Court purporting to prevent abuse must find what the abuse is. A. 1. R. 1928 Mad. 
522^1928 M. W. N. 222 = 54 M. L. J. 665 = 28 L. W. I52r= 109 Ind. Cas. 528. Court 
has inherent power to investigate whether certain property should vest in Court 
under s, 47 (2}, Provincial Insolvency Act, 1907, -so far as process of Court is abused. 
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and is not absolutely barred claims of third parties. A. I. R. 1921 Nag^. Ind. 

Cas. 589. Where Sub-Judge retired a plaint for presentation to the Munsiff who 
refused to entertain it as being out of his jurisdiction, the High Court can under 
s. 151 direct a suit to be tried when application was barred and references under Order 
46, rule 1, could not lie to meet the ends of justice. A. 1. R. 192$ Oudh 46i«> 12 O. 
L. J. 189=2 O. W. N. 81 = 28 O. C. 323 = 85 Ind. Cas. 702. Where certain questions 
have been taken away from the jurisdiction of the Court, s. 151 cannot be invoked 
to bring them again wiihin the jurisdiction A. I. R. 1926 Nag. 17 = 88 Ind. Cas. 
693. The Court can dismiss the suit if it thinks that the suit though instituted by 
a next friend is not in interest of the minor. A. I. R. 1924 Oudh 413 = 11 O. L. J. 
260*83 Ind. Cas. 77S. The presence of a witness during the examination of the pre- 
vious witness may well be termed an abuse of the process of the Court, and therefore 
under s. 151, the Court has inherent power to prevent that abuse and the Court can 
order that sneh witness should not be heaid as a witness. A. I. R. 1934 All. 840 = 152 
Ind. Cas. 30= 1934 A. L. J. 750. 

Decree, etc.— amendment of. — Where no decree has been prepared in con- 
formity with compromise petition, the aid of this section can be invoked to have 
a decree in accordance with compromise petition. A. I. R. 1533 Pat. 135. The 
Court has power to amend a decree although based on an award and to correct 
the accidental or clerical slips in the award itself. 140 Ind. Cas. 412 = 9 O. W. N. 
803 = A. I. R. 1932 Oudh 293. This section cannot be resorted to, for the purpose 
of amending decrees in execution proceedings. 3 L. W. 499=34 Ind. Cas. 787. 
This section can be used to amend decree only, to bring them in conformity 
with pleadings and not otherwise. 37 Ind. Cas. 352. Where the consent decree 
and sahnama are in conformity with each other there can be no amendment under 
s. 151. 36 Ind. Cas. 239. A decree in conformity with judgment cannot be 

awarded under s. 151 .A I. R. 1927 Lab. 403 = 101 Ind. Cas. 142 ; A. I. R. 1927 
Cal.‘2o3=44 C. L. J. 44> = 100 Ind. Cas 309. Latches of a party iray deprive him 
of the remedy under this section. 109 Ind. Cas. 727 = A. I. R. 1928 Nag. 149. 
Decree acted upon for six years cannot be allowed to be amended under s. 151. 
A. I. R. 1923 Nag. 109=67 Ind. Cas. 310. A decree unt’er s. 90 of the T. P. Act 
notin conformity with the judgment can be amended under s. 151, so as to 
bring it in conformity with judgment. 2 Pat. L. W. 405 = 41 Ind. Cas. 206. Sections 
151 and 152 cannot be invoked for the amendment of decree in execution, if amend- 
ment is allowed the act of the Court would be ultra vires. A. 1. R. 1922 Mad. 286= 
15 L. W. 301=65 Ind. Cas. 710. 

Amendment of decree under s. 151 can be allowed to correct accidental omission 
of item of mortgaged property both from plaint and decree. A. I. R. 1924 Rang. 
104= 74 Ind. Cas. 1020. Amendment of decree necessitated by the decision in second 
appeal should be granted. A. I. R. 1929 Lab. 371= 1 1 Lah. 34=120 Ind. Cas. 176. 
Where there is mistake as to costs included in the decree, it is open to the aggrieved 
parly to point out the mistake and claim its correction under s. 151. A. I R. 1928 Lah. 
800=10 Lah. L. J. 401. Decree for pre-emption noncy can be amended and amount 
due to prc-empior from vendee on charge of property sold can be deducted for pre- 
emption money under Court's inherent power. 2 U. P. L. R. (I.C.) 54 = 54 Ind. Cas. 
34. Court has inherent power to correct decree not correctly expressing what Court 
actually decided or intended to decide, A.I.R. 1923 Lah. 147 = 73 Ind. Cas. 679. Altera- 
tion to make the decree consistent can be made before it being signed. A. I. R. 1923 
Mad. 392=17 L. W. 254 = 74 Ind. Cas. 4i6. High Court acting as a Court of Appeal 
can correct clerical errors under s. 151. A. I. R. 1923 All. 358=45 A. 53 = 74 Ind. Cas' 
1004. Only appellate Courts can amend original decree appealed against where 
appeal is dismissed-under Order XLI, r. 11. 95 Ind. Cas. 649 ; see also A. I. R. 1923 
Pat 218=81 Ind. Cas. 295. Amendment as to over-statement of interest in execu- 
tion application can be allowed under s. 151. A. I. R. 1922 Pat. 409=1 Pat. 119 = 69 
ind. Cas. 200. Alteration in the decree can be made only by way of review, appeal 
or revision and s. 151 cannot be resorted for that purpose. A.I.R. 1921 Lah. 
3=3 Lah. L. J. 310 (F.B.)=67 Ind. Cas. 772. Section 151 should not be invoked to 
give costs in cases other than in Order XXV, rule 1, and Order XLI, r. 10. A. I. R. 
1924 Cal. 251 = 50 C. 853=79 Ind. Cas. 298. Court cannot under its inherent power 
amend its own decree extending time to pay deficit Court-fees. A. I. R. 1923 Cal. 
612=37 C. L. J. 395 = 27 C. W. N. 720=74 Ind. Cas. 575. Substitution of heir 
wrongly applied for under other rule can be amended into one under Order XXII, 
rule JO. A. I. R. 19H Cal. 90=75 Ind. Cas. 255=27 C. W. N. 710. When in a prcli- 
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minary decree which is in accordance with the judgment in a mortgage suit there 
was no provisions for interest, amendment in final decree allowing the same cannot 
be allowed. A. I. R. I92i U. B. 5 = 4 U.B.R. 1 = 63 Ind. Cas. 799. Section 152 applies 
in terms to the amendment of decrees and not to the amendment of the plaint, sale 
certificate or dakhalnama. But for the ends of justice extensive powers can be exer- 
cised by the Court under ss. 151 and 153. 139 Ind. Cas 491 = 1932 A.L. J 784=A.I.R, 
1932 All. 587 ; see also 134 Ind. Cas. 407 = 8 O.W.N. 883 = 12 L.R. 213 (Rev.)=A.I.R. 
1931 Oudh 346 ; A. I. R. 1932 Oudh 291 = 139 Ind. Cas. 367 = 9 O. W. N. 633 ; 12 
Pat. L. T. 558= 133 Ind, Cas. 171. When the preliminary decree in a mortgage suit 
did not provide for sale , but the final decree contained a provision that on the 
mortgagor’s failure to pay the property could be sold, ^^ 4 /that ss. 15 1 and 152 were 
wholly inapplicable in as much as it was not a case of mistake or omission. A.I.R. 1931 
All. 427. Where property is misdescribed in sale certificate due to misdescription in 
the mortgage deed itself, certificate can be corrected under s. 15 1. A. I. R. 1937 
Oudh 144 ; 1936 O. W. N. 575 = 162 Ind. Cas. 233 ; A. I. R. 1934 Lah. 29 ; n O. W. 
N. 550 ; see also 1935 M. W. N. 378 = A. I. R. 1935 Mad. 420. Amendment of decree 
can be made under this section where the mortgaged property is incorrectly described 
in the plaint, preliminary decree, etc. A. I. R. 1935 Rang. 522. Where the judg- 
ment and decree fail to give effect to the real intention of the Court and the Court 
refuses to amend the deciee under s. 152, it is open to the Chief Court to interfere 
under this section. 1935 O. W. N. 968=* A. I. R. 1935 Oudh 461 = 157 Ind. Cas. 810. 
The Court has ample powers under s. 151, if not under s. 152 to correct its mistake 
and amend its decree so as to bring it in accordance with the agreement of parlies. 
A. I. R. 1934 Rang. 108=150 Ind. Cas. 721. An amendment in the judgment and 
decree of Court can be made when during the pendency of the suit there had been a 
change in the circumstances of the case. A. I. R. 1934 Lah. 735. 

Cempromise decree. — Compromise decree as a result of fraud upon the Court 
can be reversed under s. 151. A. I. R. 1927 Pat. 354=6 Pat. 108=105 Cas. 271; 
see also A. I. R. 1922 Mad. 446=43 M. L. J. 290 = 0922) M. W. N. 495 = 31 M.L. T. 
132=16 L. W. 440=70 Ind. Cas. 425. Court has no inherent pbwer to set aside 
consent decree. 26 S. L. R. 395. But where a suit is compromised and a decree 
passed it is open to the plaintiff to apply under s. 151 to have the coiilpromise decree 
cancelled on the ground that they had not concerned to the terms therein 
mentioned. 8 O. W. N. 1267. 

Admission of evidence. — In a fit case the Court can admit a document which 
was improperly rejected by the lower Court 138 Ind. Cas. 328 = 33 P. L, R. 152 = 
A. I. K. 1932 Lah. 267, 

Arbitration. — Under s. 151 the Court is competent to revise its own order 
superseding a reference to arbitration. 138 Ind. Cas. 524= A. 1 . R. 1932 All. 656. The 
Court has inherent jurisdiction to deal with allegations of misconduct of arbitrator, 
even though the award is not made. A. I. R. I933 566. 

Partition. — The inherent power should be applied where the decree of the lower 
Court directs partition in an impossible manner. 27 N. L. R. 341. 

Consolidation of suits and appeals.— Courts are empowered to consolidate 
suits even without the consent of the parties. A. I. R. 1922 Pat. 566=3 P. L. T. 
584 = 1 Pa*. 669=67 Ind. Cas. 1000; see also A. I. R. 1924 Nag. 196=75 Ind. Cas. 
917; 40 Ind. Cas. 182. Consolidation of appeals can also be made under s. 151 
apart from Order XLV, rule 4. 3 Pat, L. J. 446 = (19*8) Pat. 259=45 Ind. Cas. 551 ; 
A I. R. 1923 All. 490 (F. B.) = 2I A. L. J. 465 = 45 A. 506=74 Ind. Cas. 411 *, 34 M. L. 
J. 279=45 Ind. Cas. 468. Appeals once consolidated for whatever reason, form in 
fact one appeal and parties in suit must be regarded as parties in one suit. A. I. R. 
1923 Pat. 215=70 Ind. Cas. 782. Effect of order declaring appeals to be analogous 
is not that of consolidation but merely that they shall be beard together and order 
in one does not unless so stated govern the other. A. I. R. 1925 Pat, 765=7 P. L. T. 
431=4 Piit. 448=1925 Pat. 345=93 Ind. Cas. 129. 

Costs. — Court can under inherent power enforce in such manner as it thought 
proper, payment of costs, in favour of Commissioner in connection with execution 
of commission recoverable from parlies, and proceeding taken if not proceeding 
between parties within s. 47, the order is not appealable. A. I. R. 1924 All. 192 = 74 
Ind.lCas. 186, Order to pauper to pay costs of amendment in cash and order 
dismissing a suit in failure of the same is bad A. I. R. 1922 Bom, 385=24 Bom. 
L. R. 924=47 B. 104*69 Ind. Cas. 207. Where third party conducts proceedings 
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costs in insolvency can be ordered to be paid if facts show that there has been abuse 
of the process of Couit. 21 C. W. N. 826*26 C. L. J. 44*40 Ind. Cas. 999. Order 
as to costs cannot be altered by the successor in office except in review or under 
s. 152. A. I. R. 1925 Pat. 47=3 Pat. 654*82 Ind. Cas. 813. 

tMsmiBsal for default. — If an application under Order 9, rule 9 is made 
when the period for it has expired, s. 151 cannot be invoked to set aside a 
dismissal for default. A. I. R 1931 Cal. 319-52 C. L. J. 23*129 Ind. Cas 778 ; 
23 N. L. R. 183*107 Ind. Cas. 193== A. I. R. 1928 Nag. 91. Where in an application 
really purporting to be for restoration of a suit, the word "review’* is used, the suit 
should be restored despite the technical objection. 58 Ind. Cas. 748. An appeal 
dismissed for default can be restored by Court under its inherent power. 45 
648*23 Bom. L. R. 110*60 Ind. Cas 919. Order under s. 151 restraining execution 
application dismissed for default without due notice to the judgment-debtor is not 
maintainable. A. 1. R. 1926 Oudh 59*87 Ind. Cas. 438. Mistaken order of dismissal 
for default can be set aside tinders. 151. A I. R. 1928 All. 301*26 A. L. J. 382* 
108 Ind. Cas. 576. Where plaintiff is absent as having been adjudged insolvent and 
the Official Assignee is not served, dismissal of suit for default is bad and can be set 
aside in appeal. A. 1. R. 1927 Cal. 76*31 C. W. N. 22*53 C. 844-98 Ind. Cas. 281. 
Inherent j^wer cannot be exercised in favour of party remaining absent when he 
ought to be present and unable to give satisfactory reason therefor, so as to interfere 
with rights of third parties. A. I. R. 1926 Bom. 377 = 28 Bom. L. R. 626* 50 B. 457 
*96 Ind. Cas. 41 1. The Court cannot under s. 151 set aside the order of dismissal 
for default or an order passed tx parte in applications under Order XXI, rr. 97 and 
100 on sufficient cause being shown, since there is no justihcaiion in taking resort 
to s. 151 when other remedies already exist. A. I. R. 1929 Mad. 757*52 M. 899* 
57 M. L. J. 387 = 30 L. W. 424= 120 Ind. Cas. 567. 

Execution. — Inherent powers should be invoked for execution of Court, procedure 
whereof Is not clearly provided in the Act under which it is passed. \ I. R. 1929 All. 
211*114 Ind. Cas. 890 ; A. I. R. 1936 Pesh. 115 ; but see A. I. R. 1936 Pat. 176* 
161 Ind. Cas. 933. Section 151 can be invoked to refuse to conBrm r>uc Ion sale only 
when it is shown that the Court is misled by misstatement or non-disclosure of 
relevant facts. A. 1. R. 1926 Nag. 17*88 Ind. Cas. 693 ; see also A. I. R. 1930 Lah. 
793 = 126 Ind. Cas. 443 ; A. I. R. 1923 Mad. 635 = 44 M. L. J. 680*72 Ind. 
Cas. 545 ; 69 Ind. Cas. 872. There is no inherent jurisdiction in a Court to set 

aside a sale outside the provisions of Order 21. 1932 A. L. J. 392 = A. I. R. 

1932 All. 403 ; see also A. I. R. 1923 Boro. 51 = 24 Bom. L. R. 1167*76 Ind. 

Cas. 433; A. I. R. 1930 All. 513=124 Ind. Cas. 48; but see A. 1. R. 1927 Lah. 

153=28 P. L. R. 86*99 ind. Cas. 291. But the Court should not except in 
very substantial circumstances set aside a ruje suo motu without proof of any 
substantial injury under s. 151. A. I. R. 1925 Sind 253=18 S. L. R. 39*86 Ind. Cas. 
1045. In considering validity of execution sale, appellate Court need not confine 
itself only to order 21, rule 90, but it may act even under s. 151. A. /. R. 1924 Mad. 
778*47 M. L. J. 549 «»(i 924) M. W. N. 842*84 Ind. Cas. 975 ; see also A. I. R, 
1925 Oudh 128*80 Ind. Cas, 444 ; A. 1. R. 1924 Mad. 100* (19231 M. W. N. 672 = 
45 M.L.J 312*77 Ind. Cas. 12 C^ourt has inherent power to transmit certified copies 
of necessary documents to Court in Native Slate to enable it to execute decree 
though the decree itself cannot be transferred. 13 Bnr. L. T. 145*61 Ind. Cas. 
704. The Court cannot invoke s. 151 when the applicant has his remand under 
Order 21, rule 89, but did not avail himself of it. 136 Ind. Cas. 735 **33 

L. R. 146=A. I. R. 1932 Lah. 238. The order dismissing the application 

for execution is. appealable, and where no appeal has been preferred from 

that order the application cannot be restored under 5. 151, A. I. R. 1932 Oudh 

220 = 9 O. W. N. 430*138 Ind. Cas. 149= A. I. R. 1932 Oudh 445- Where an 
objection petition by judgment-debtor was dismissed and another petition containing 
the same and some fresh objections was put in by the judgment-debtor under s 47 and 
Order 21, rule 66, held that the proper order would be to treat the application as 
one under s. 151 and revive both the applications on terms as to cost. 36 C. W. N. 
3^8=55 C. L. J. ]84*A. I. R. 1932 Cal. 569. Where after the Court sale and before 
iti confirmation the judgment-debtor was shown to have leased the property and 
realised a portion of the rent and thereupon the purchaser applied for a prohih^itory 
order against the judgment-debtor and tenant as regards the paying and 
receiving of rent : Held that although the prohibitory order could not be 
isaaed under s. 47 or Order 21, rule 46, it could be passed under s. 151 at the 
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ends of justice required the sam^ 136 Ind. Cas. 4 = 33 P. L. R. 43SsA. 1. R. 
1932 Lah. 295. Where same property has been sold twice in execution of decrees 
of different decree-holders an application for rateable distribution is put in long 
before the confirmation of the first sale, but the Court, in ignorance of these facts, 
confirms the second sale, it has inherent power to avoid abuse of process of Court 
and to set aside its order of confirmation of second sale on being appraised of the 
true facts, ii P. 250= 12 P. L. T. 639*134 Ind. Cas. 616. There is no inherent 
jurisdiction in a Court to set aside a sale outside the provisions of Order 21. 1932 
A. L. J. 392*A. I. R. 1932 All. 403 ; see also 136 Ind. Cas. 755 = 33 P. L. R. 146= 
A. I. R. 1932 Lah. 238. 

Attachment like any other order can also be revived by the Court under s. 151 if 
it is necessary in the interest of justice A. I. R. 1922 Nag. 267 = 4 N. L. J. 118= 
18 N. L. R. 152=64 Ind. Cas. 400. There is inherent power in Court to release 
property from illegal attachment apart from Order 21, rule 56, the Code not being 
exhaustive in that respect. A. 1. R. 1921 Pat. 409 = 2 P. L. T. 240 = (1921) Pat. 
205 = 61 Ind. Cas 922. To restore execution application under s 151 strong grounds 
are necessary as would be required for application for review. A. 1. R. 1922 Oudh 
201 = 73 Ind. Cas. 73. ^fesni profits for period for which decree-holder was out of 
possession due to pendency of execution owing to filing of appeal which is subse- 
quently dismissed can be awarded by Court under inherent power. 63 Ind. Cas. 43. 
Where an execution sale admittedly contravenes the express direction of the Court, 
the Court can suo motu set aside the sale under s. 151. 12 Lab. 602 = 134 Ind. Cas. 

292 = 32 P. L. R. 863 = A. I. R. 1931 Lah. 314 ; see also 143 Ind. Cas. 454=64 M. 
L. J 586 = A. I. R 1933 Mad. 399. Ex parte order in execution proceeding can be 
set aside under this section. A. I. R. 1931 Sind 97 (F.B.)=i33 Ind. Cas. 65. 

Exparte order.— There is no inherent power in Court to set aside ex parte 
decree passed by itself ; it can do so only under Order IX, rule 13 A. I. R. 1923 Lah. 
147 = 73 Ind. Cas. 66n ; A. I. R. 1927 Lah. 372 = 101 Ind. Cas. 617 ; A. I. R. 1922 
Pat. 479=1 Paf. 277 ; A. I. R. 1922 All. 441 = 19 A. L. J. 907=64 Ind. Cas. 527 ; 
A. I. R. 1921 Sind 38= 15 S. L. R. 61=63 Cas. 131. But it cannot be laid down 
as a hard and fast rule that in no circumstances can power of Court under s. 151 of 
the Code, be exercised except under provisions of Order IX, rule 13. A. I. R. 1921 
Pat. 491 = 2 F. L. T. 251=60 Ind. Cas. 368 ; see also 34 Bom. L. R. !425 = A. I. R. 
1932 Bom. 634 ; 34 Bom. L. R, 714 = 138 Ind. Cas. 248=A. I. R. 1932 Bom. 271 = 
A. L. R. 1932 Bom. 596. The inherent power should be exercised ex debito justUice 
on sound general principles and so as not to conflict with intentions of legislature. 
43 M. 94 = 37 M. L. J. 599=26 M. L. T. 377=10 L. W. 606 = 53 Ind. Cas. 847 (F. B.). 
Ex parte order under Order XXI, rule 90, can be set aside under Inherent power of 
Court. A. 1. R. 1921 Pat. 293 = 2 P. L. T. 270=62 Ind. Cas. 113. The applicant is 
bound to show sufficient cause for his non-appearance at the proper time otherwise 
it is only in exceptional circumstances that s. 151 can be resorted to. A. 1. R. 1927 
Sind 223=103 Ind. Cas. 129. Under peculiar circumstances Court can under 
s. 151 set aside ex parte decree at the instance of person not a party to the 
original suit and make him a defendant and allow him to defend the suit. A. I. R. 
1928 Rang. 273 = 6 Rang. 694 = 113 Ind. Cas. 811 ; but see A. I. R. 1922 Mad. 193= 
42 M. L. J. 563=15 L. W. 586=31 M. L. I. (H. C.) 35 = 68 Ind. Cas. 910. There 
is no remedy under s. 151 if an applicant whose application to set ex parte 

decree of Small Cause Court has been dismissed does not avail himself of right to 
go in revision under s. 25, Provincial Small Cause Courts Act. A. I. R. 1927 Nag. 
95 = 98 Ind. Cas. 658. Extension of time granted for filing an appeal on an tx parte 
application can be revoked or altered before the appeal is admitted. 45 Ind. Cas. 
725. 

Expunging from record. — Irrelevant and scandalous matters can be expunged 
from the judgment of a lower Court by a High Court on an application by a person 
not a party to the case. But this power is to be exercised only in exceptional cases. 
35 M. L. }. 368=47 Ind. Cas. 981. Adverse remarks on the character and credi- 
bility of witness cannot be expunged from the judgment of a lower Court unless the 
same is subject to appeal or revision. A. 1. R. 1922 All. 107 = 44 A. 401 = 20 A. L. J. 
261-4 U. P. L. R. (A) 165 = 23 Cr. L. J. 349=66 Ind. Cas. 1005. Where Sub-Judge 
amending “Devasthanam Scheme petition" remarked "trustees did not care for 
Devasthanam", this is not a case where High Court can expunge the remark by 
exercising, inherent power. 33 Ind. Cas. 608=3 L. W. 283. Where remarks in 
judgment cast a slur on a department of Government and was uncalled for, the 
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remarks should be expunged from the judgment. 146 Ind. Cas. 215 = 34 P. L, R, 
919»A. 1. R. 1933 Lah. 71 1. 

Extension of time.^Ordinary period of limitation cannot be extended under 
s. 151. A, 1. R. 1922 Pat. 479— I Pat. 277 = 65 Ind. Cas. 341 ; see also A. I. R. 1928 
Nag. 913=23 N. L. R. 183= 107 Ind. Cas. 193; A. I. R. 1926 Lah. 135 = 89 Ind. 
Cas. 427 ; L. R. I A. 73 Rev ; 27 P. W. R. 1920= 1 16 P. L. R. 1920=55 Ind. Cas. 
55 ; 19 M. L. T. I92=(i9i6) i M. W. N. i79“=3 L. W. 271 = 33 Ind. Cas. 996. 
Time fixed by a decree for specific performance of a contract to sell cannot be 
extended either by original or appellate Court under s. 151. ig M. L. T. 137 = 3 

L, W. 72 = 32 Ind. Cas. 401 i but see 8 Bur. L. T. 83=32 Ind. Cas. 509; A. I. R. 

1927 Rang. 311 = 5 Rang. 615 = 6 Bur. L. R. 216=105 Ind. Cas. 467. Time fixed by 
a decree cannot be extended by the executing Court under s. 151. 15 N. L. R. 39= 

49 Ind. Cas. 840; 42 A. 639=18 A. L.J. 826=57 Ind. Cas. 16. Under s. ifii 
Court can fix time for filing objections to the Commissioner's report in a petition 
suit and reject those that ate filed afterwards. 17 A. L. J. 498 = 50 Ind. Cas. 152. 
Where payment of costs was made a condition precedent lor the acceptance of 
appeal, and such payment was not made within time allowed for the same, lime 
cannot be extended either under s. 151 or s. 148. A. I. R 1925 Pat. 153*80 Ind. 
Cas. 575- extending time upon application for review cannot be distributed 

as Court has jurisdiction to grant extension and the order is upon application for 
extension and not for review. A. I. R. 1925 Pat. 452 = 90 Ind. Cas. 79. In case of 

deliberate default of payment, time cannot be extended under this section. 1933 M. 

W. N. 879. 

Fraud. — This section can be resorted to, to prevent any miscarriage of justice 
by reason of any reason of fraud by the parties. A. I. R. 1927 Mad. 813 = 39 M. L. 
T. 34*26 L. VV. 481. Consent decree can be set aside by a Court under s. 1 51 on 
the ground that the consent was caused by fraud. A. I. R. 1923 Pat. 483 = (ig23) 
Pat. 197 = 2 Par. 73* = 77 Ind. Cas. 14 ; but see A. I. R. 1929 Cal. 470=33 C. W. N. 
883-115 Ind. Cas. 177 ; A. I. R. 1929 Nag. in = 118 Ind. Cas. 61 ; A. I R. 1924 All. 
398—46 A. 245 = 22 A. L. J. 118=82 Ind. Cas. 1022. Question of frau i should 
not be looked into except when it works injustice. 48 Ind. Cas. 135 = 20 Bom. L. R. 
929. Execution of decree can be stayed under s. 151 on the ground that 

it was obtained by fraud but it can be so done under Order XXI, rule 29. A. I. R. 
1923 Lah. 514=75 Ind. Cas. 419. Court has inherent jurisdiction under this section 
to vacate an order obtained by decree-holder by misropresentaiion. A. I. R 1931 
Sind 111 = 131 Ind. Cas. 7i7> Amendment of decree obtained by fraud upon the 
Court can be made under this section. But if the fraud has been practised u|)on 
the party, the remedy is by way of suit. A. I. R. 1934 Pat. 229. Court can under 
inherent power restore property wrongfully attached. A. I. R. 1937 Lah, 29. Where 
an order permitting withdrawal of the suit was obtained by praciiaing Iraud upon 
the Court by defendant acting in collusion with minor plaintiff's next friend and 
the Court subsequently vacated its order : Held that the Court had power under 
s. 151, C. P. Code to vacate an order obtained by misleading and practising fraud 
upon Court. A. I. R. 1937 Sind 101. 

Injunotion. — Court possesses inherent powers to act ex debt to justitiae, A 
strong case must^ be made out and it must be shown that there is no other re- 
medy open to which party can protect himself frjin consequences of injury 
complained of Court will issue temporary injunction, if it is shown to be appro- 
priate relief and unless defendant is forthwith restrained irreparable injury will 
follow. 2 Lah. L. J. 283 = 55 Ind. Cas. 403 ; see also A. I. R. 1925 Lah. 342 = 78 Ind, 
Cas. 802 ; A. I. R. 1927 Lah. 833—9 Lah. L. J. 536=100 Ind. Cas. 544. Injunction 
against Government officers not subordinate to it cannot be granted by Court 
as they have no such inherent power. A. f. R. 1926 Lah. 284=27 P. L. R. 11 
=96 lad. Cas. 540. If necessary for some reason Court has inherent power 
to issue temporary mandatory injunction but it should not act under Order 39, 
rule 2. A. I. R. 1927 Mad. 210=24 I- W. 854=99 lad. Cas. 5^b. Section 151 can- 
not be resorted to forgiving injunction restraining execution of decree as other 
provisions for the same remedy is open. A. 1. R. 1927 Mad. 592 = 52 M. L. J. 
670=38 M. L. T. 364 =(1927) M. W. N. 259= 102 Ind. Cas. 396 ; see also 102 Ind. 
Cas. 7 ?o=A. I. R. 1927 Mad. 687=»38 M. L. T. 358*26 L. W. 899. If a person 
not within the jurisdiction of a Court submit to its jurisdiction, an injunction 
can be issued as against such person to meet the error of justice. A. L R* 
1926 Pat- 171>*6P. L. T. 540=85 Ind. Cas. 852. Only chartered High Couit 
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in which suit was filed has inherent powers to issue injunction in certain cases res- 
training executing Court from executing decree. A. 1 . R. 1925 Lab. 618^7 
Lab. L. J. 457=26 P. L. R. 561 = 92 Ind. Cas. 259. The High Court has inherent 
power to order an injunction against a person living within the jurisdiction of 
another High Court where the circumstances so require. 130 Ind. Cas. 252 = 57 
Cal. 1280= A. I. R. 1931 Cal. 279. But when this jurisdiction is invokedi it is 
necessary for the plaintiff to establish a strong prtma facie case that there is 
no other remedy open to him to protect himself and that if the injunction asked 
for is not granted irreparable injury or inconvenience would result. 140 Ind. Cas. 
843=34 P. L. R. 51 = A. I. R. 1933 Lah. 73. 

Procedure, invention of. —Rules nearest in point with necessary modifica- 
tion should be applied where rights are conferred by sections but no provi- 
sion is made for particular act ot facts. A. 1 . R. 1931 Mad. 3 O 3=(*930 M .W. 
N. 48=33 C. W. N. 359= 131 Ind. Cas, 610. But new form of procedure cannot be in- 
troduced by resorting to s. 151. A. I. R. 1922 Cal. 1 = 80 Ind. Cas. 192. 

Issues, framing of.— Court can frame such issue and give a decision thereon 
even after the case has been closed as cut at the root of the subject-matter of the 
suit. A. I. R. 19-22 Pat. 514=2 Pat. 52 = 4 P. L. T. 239=68 Ind. Cas. 383. 

Errors and mistakes.— This section can always be resorted to correct mis- 
takes obvious in the face of the record. A. I. R. 1923 Mad. 392=17 C. W. N. 254=74 
Ind. Cas. 416 ; see also 63 C. 1079=40 C. VV. N. 68o = A. 1 . R. 1936 Cal. 343 ; A. 1 . 
R. 1924 Lah. 561. Arithmetical or clerical error in the judgment can be corrected 
under this section. A. I. R. 1927 All. 585=102 Ind. Cas. 124 ; A. 1 . R. 1924 Oudh 
144 = 71 Ind. Cas. 563. Court can correct error committed by it not owing to 
negligence of party but owing to it not being aware of certain fads. A. I. R. 192b 
Mad. 980=50 M. 97=51 M. L.J. 219=26 C. W. N. 878=97 Ind. Cas. ico8 ; see also 
A. I. R. 1929 All. 147 = 50 A. 859=114 Ind. Cas. 867. Though there may be no 
express provision for such mistakes Court has inherent power to correct iis own 
proceedings where misled. A. L R. 1926 Mad. 119=22 L. W. 629=91 Cas. 727. 
Court can correct an obvious mistake in its judgment at a subsequent stage. A. 1. 
R. t925 Cal. 178 = 40 C. L. J. 24 = 82 Ind. Cas. 382 A. I. R. 1924 Nag. 58 = 69 Ind. 
Cas. 112. But accidental error in erroneous judgment should not be corrected if 
third parlies have acquired right in the interval. A. I. R. 1924 Oudh 408=11 O. L. 
J. 227=78 Ind. Cas. 96 = 80 Ind. Cas, 833. The Court has power to correct the 
mistake committed inadvertently even apart from s. 151. A. I. R. 1925 All. 622 = 47 A. 
546 = 23 A. L. J. 405 = 87 Ind. Cas. 227 -, A. I. R. 1922 Mad. 485 = 31 M. L. T. 
215. Where a wrong decree was filed in the memo of appeal, s. 151 can be 
invoked for the correction of the mistake. A. I. R. 1925 Rang. 188=3 Bur. L. J. 325 
-85 Ind. Cas. 196. Accidental mistake in name of party can be allowed to be 
corrected under s. 15 1. 8 Lah. L. J. 391 =27 Pat. L. R. 648=96 Ind. Cas. ii. Court 
has inherent power to set right a wrong done by mistake in ordering execution in 
belief that the plaintiff had fulfilled terms of decree. A. I. R. 1923 Oudh 16=72 
Ind. Cas. 879. Section 151 cannot be invoked to correct mistake in execution sale 
after three years so as to affect a bona fide purchaser for value. A. 1 . R. 1925 All 
236=47 A. 304=22 A. L. J. 1119=84 Ind. Cas. 746. Where Court has failed to pass 
personal decree under Order 34, rule 6, through oversight, Court can correct mistake. 
A. I. R. 1937 Lah. 204. Court has power to vacate judgment and remedy mistake 
when judgment has been delivered without hearing parties. 40 L. W. 34= A.I.R. 1934 
Mad. 506. Order passed by Court under misapprehension of facts, can be set aside 
under this section. A. I. A. 1934 All. 287= 1934 A. L. J. 862. Order of Court based on 
mistaken basis can be corrected by it in its inherent power. 31 C. L. J. 48 = 56 Ind. 
Cas. 4. Mistake committed by oversight or otherwise injurious to either party can 
be corrected and the decree amended under s. 151. 169 P. W. R. 1916=37 Ind. 
Cas. 378. Result which amounts to an abuse of the process of Court can be corrected 
under s. 151. i Pat. L. W. 551 = 2 P. L. J. 361 = 39 Ind. Cas. 763. Order failing to 
give effect to the intention can be corrected under s, 151. 40 M. 259 =21 M. L. T. 
82 = 32 M. L. J. 477 = 37 Ind. Cas. 414. It is illegal to appoint guardian ad litem 
without notice to natural guardian and Court has inherent power to correct errors 
or mistakes committed by itself. A. I. R. 1922 Mad. 485 = 31. M. L. J. 215 = 70 Ind. 

• Cas. 867. Insolvency Court has jurisdiction to correct mistake of clerk or parlies 
updh question of fact when it is proved, i U. P. L. R. (H. C.) 69=51 Ind. Cas. 55, 
Court has inherent power to rectify its own or party*s errors inadvertently com- 
piUted. 14s Ind. Cas. 607 = 1933 A. L. J. i3i8=A. I. R. X 933 All. 517 ; see also 1933 
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M. W. N. 1309 ; 33 Bom. L. R. 365*144 Ind. Cas. 901 = A. I. R. 1933 Bom. 200 ; 
1933 A. L. J. 509= A. I. R. 1933 AU. 608. 

Parties, addition of —In proper case Court has inherent power to add parties 
10 appeals whatever its power under Order XLI, r. 20 A. I. R. 1928 Pat. 343 =» 7 Pat. 
510*9 L. T. 267*109 Ind. Cas. 609 If justice demands parties can be added or 
transferred from one category to another by High Court even if the application is 
time-barred. A. I. R. 1921 Cal. 722*34 C. L. J. 405*67 Ind. Cas. 10 ; 31 C. L. J. 
130*56 Ind. Cas. 720; A. I. R. 19^7 Cal. 37*44 C. L J. 243*98 Ind. Cas. 822 ; 
1933 A. L. J. 1512 ; see also A. I. R. 1932 Cal. 782 ; A. 1. R. 1929 Mad. 269 i SS 
M. 406. 

Beoeiver. — Receivers can be appointed in the interval between the submission 
of an award and the final acceptance or rejection of it and where an arbitrator is 
proceeding with a reference he should be appointed only in exceptional circums- 
tances. A. I. R. 1925 Sind 102*10 S. L. R. 303*78 Ind. Cas. 84. 

Be-construction of Becords. — Records destroyed can be re*constructeJ by 
Court under its inherent power. Appellate Court has inherent power to re-construct 
records of Court from which appeal lies to it. A. I. R. 1923 Mad. 647 (F. B.)*46 M. 
679 = 44 M. L. J. 673*18 L. W. 21*32 M. L. T. 382*(i923) M. W. N. 471 = 73 Ind. 
Cas. 1050. A decree can be drawn in accordance with the deposition of a credible 
witness as to the decision contained in the judgment or part of it. A. 1. K. 1923 
Rang. 113=4 U. B. R. 135*77 Ind. Cas. 25S, 

Befund. — Refund of excess Court- fets paid by mistake can be ordered under 
s. 151. 3 P. L. J. 452 *(i9i 8) Pat. 273*46 Ind. Cas. 271 ; A.I R 1930 All. 471 =(i93n) 
A. L. j. 805*122 Ind. Cas. 188 ; 38 L. W. 983 ; 142 Ind. Cas. 633*34 P. L. R. i* 
A. I. R. 1933 Lah. 351 ; 34 P- L. R. 27J= A. I. R. 1933 Lah. 135* 141 Ind. Cas. 400 ; 
55 M. 64I*A. I. R. 1932 Mad. 438 = 62 M. L. J. 541 ; 136 Ind. Cas. 559*33 P. L. 
R. 54* A. I. R. 1932 Lab. 219 ; A. I. R. 1936 Rang. 208 (F. B.)= 163 Ind. Cas. 340 = 
14 Rang. 173 ; 39 C. W, N. 1074* A, I R. 1936 Cal. 347. But the provision of this 
section cannot be invoked in order to grant a refund of Court-fees, where it is not 
allowed by the Court Fees Act. A. I. K. 1935 Pesh. 8* 154 Ind. Cas. 460. But in 
cases which are not covered by any express provisions of the Court Fees Act, the 
High Court has inherent powers to direct a refund of Court-fee under s. 151, C. P. 
Code if obvious injustice has been done. 39 C. \V. N. 1074 ; 38 C. W. N. 183* A. 
1. R. 1934 Cal 615. In case of payment to wrong person owing to erroneous order 
of the Court, the Court can order refund under s. 151. A I. R. 1934 Lah. 142*36 P. 
L. R. 147= 150 IQ(I- Cas. 174. Court has inherent power to order refund of sum 
taken in excess by person failing to deduct the smaller some due by him to the 
other person under Order 41, rule 19. 24 C. W. N. 465 = 56 Ind. Cas. 753. Executing 
Court IS competent to order refund of deposit withdrawn by a person having no right 
or title. A. 1. R. 1922 Pat. 166=1 Pat. 336=(i922) Pat. 53 = 3 P. L. T. 754=65 Ind. 
Cas. 307. Certificate for renewal or refund of value of stamps used on memo of 
appeal returned as not properly stamped can be granted by High Court under its 
inherent power. A. I. R. 1923 Pat. 6oo*4 P. L. T. 504*72 Ind. Cas. 405. Where 
a Court sale is subsequently confirmed, the auction-purchaser is bound to refund the 
purchase-money withdrawn by him from Court when the sale was originally set 
aside. 5 Pat. L. W. I32*(i9i8} Pat. 281 *46 Ind. Cas. 275 ; see also i P. L. W. 
551 = 2 P. L. J. 361*39 Ind. Cas. 763 ; A. I. R. 1933 Lah. 850. Where property is 
sold in execution of prior mortgage decree and is re-sold in execution of subsequent 
mortgage decree in proceedings to which judgment-debtor, decree-holder and pre- 
vious and subsequent purchasers are all parties, Court can direct decree-holder to 
refund price paid by auction purchaser. A. I. K. 1926 All. 274=4 P* L. T. 504*92 
Ind. Cas. 571. Where order under Order XXXIl, r. 6, directing next friend to refund 
money drawn from the bank without the permission of the Court passed on the 
authority of s. 151, no appeal lies from the order it having been passed under s. 
151. A.I. R. 1930 Lab. 496*31?. L.R. 171=131 Ind. Cas. 282. After disposal of 
appeal the Court cannot recover the deficit Court*fee on cross-objections. 142 Ind. 
Cas. 25=1933 M. W. N. 330*37 L. W. 300* A. I. R. 1933 Mad. 321. 

Remand.— Court can remand case under its inherent power even where Order 
XLI, rule 23, docs not apply. A. I. R. 1930 Mad. 72*119 Ind. Cas. 466. Appeji^te 
Court has inherent power to remend case not falling within order XLI, r. 23. 2 U. 
p. L. R. (Pat) 48= 1920 Pat. 222*58 lad. Cas. 444. Courts should be very cautious 
^ to resorting to inherent power where there are express powers. Court has inheseos 
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power to remand in cases not covered by Order XLI. r. 23, C. P. Code. 37 M. L. J* 
536 = 10 L. W. 359 ; 52 Ind. Cas. 985 = 29 C. L. J. 419 ; sec also 43 !nd. Cas. 959=3 
P. L. J. 253=4 P. L- W. 450 ; S Pat. L. J. 146=58 Ind. Cas. 664 •, A. I. R. 1922 Cal. 
456=35 C. L. J. 345='7 o Ind. Cas. 547 ; A. I. R. 1924 Lab. 245 = 73 Ind. Cas. 915 ; 
A. 1. R. 1925 Cal. 1157 = 87 Ind. Cas. 575 ; >38 Ind. Cas. 202 = 33 P. L. R. 285= A. I. 
R. 1932 Lah. 311 ; A. I. R. 1932 Lab. 443=33 P- L- R- 487=139 Ind. Cas. 126 ; A. I. 
R. 1933 Pat. 706 ; A. I. R. 1933 Lab. H7 = i43 Ind. Cas. 685 ; 141 Ind. Cas. 400=34 
P. L. R. 270=A. I. R. 1933 Lab. 135 = 34 P. L. R. 270 ; 14 Pat. L. T. i38=A. I R. 

1933 Pat. 220 ; A. I. R. 19^1 Lab. 302 = 32 P. L. R 169 = 133 Ind. Cas 127 ; A. I. R. 
T931 Mad. 791=60 M. L. J. 475 ; A. I R. 1931 Lab. 299= 134 Ind. Cas 495 ; A. 
I. R. 1936 Lab. 212 = 38 P. L. R. 717; 164 Ind. Cas. 1085 = A. I. R. 1936 Pat. 
491 = 164 Ind. Cas. 1085 ; A. I. R. 1935 Mad. 715 = 41 L. W. 758=1935 M. W. N. 
539 = 156 Ind. Cas. 958. Power under s. 151 is to be used in exceptional cases, 
and where a remand can be granted under another provi^ion of law by which case is 
covered is not competent to grant it under s. 151. A. L R. 1926 Lab. 537=95 Ind. 
Cas. 109. If justice so demands remand can be ordered under s. 15 1. A. I R. 1922 
Cal. 279=80 Ind. Cas. 172 ; 56 Ind. Cas. 834=2 U.P.L.R. (Pat) 136. Order of remand 
under s. 151 should be made and not under Order XLI, rule 25, in a second appeal 
involving general difficult points. A. I R. 1923 Cal. 521 = 37 C. L. J 122=74 Ind. Cas. 
392. Where trial Ccurt has fully fried and decided all issues, it is not proper for 
appellate Court, coming to different decision on one issue, to remand the case. A, I. 
R. 1923 Mad. 113=30 M. L. T. 314=16 L. W. 593 = 70 Ind. Cas. 665. Power of 
remand to be exercised in a limited way. Seciion does not restrict inherent powers 
under s. 151. 44 C. 929 = 21 C. TV. N. 877=*26 C L. J. 49 (F, B.^=4i Ind. Cas. 598. 
Only course for appellate Court thinking addition of other patties as defendants 
and inclusion of other properties in suit necessary is to remand suit under its 
inherent power for fresh trial from beginning. A. I. R. 1926 Cal. 1076= 43 
C. L. J. 601=97 Ind. Cas. 188. Where the case is remanded by the lower 
appellate Couit for trial upon issues framed by it, the remand order is one under 
s. 151 and not under Order XXI, r. 23. A. I. R. 1927 Pat. 296=6 Pat. 380=103 Ind. 
Cas. 722. Remand given under s. 151 is not without jurisdiction and hence no 
appeal lies from such an order. A. I. R. 1Q27 Mad. 335= 52 M. L. J. 90=25 L. W. 
198= 100 Ind. Cas. 135. Single Judge of High Court has inherent power to make 
order of remand ; it is not appealable under the Letters Patent but can be questioned 
in appeal from the judgment after remand Judgment afier remand is also invalid 
if order of remand is held invalid. 58 Ind. Cas. 538. Where adjournment is wrongly 
lefused, appellate Court has power to set aside decree and orders retrial. 23 Bom. 
L. R. 769=63 Ind. Cas. 478. The correctness of a remand order can be invest!- 
gated even though appeal has been preferred against it. A. I R. 1925 Pat. 336 = 
78 Ind. Cas. 466. 

Remand under s. 151 can be allowed in cases not covered by Order XXIII or XLI. 
Hut it shall not be so allowed where it is specifically disallowed by other provisions 
of the Code. Hence order of remand is not irregular or invalid where it does noihing 
which is prohibited by the Court. A. I. R. 1930 Lah. 224=31 P. L. R. 50=11 Lah. 
L. J. 507=122 Ind. Cas. 473 ; 32 C. W. N. loi = 106 Ind. Cas. 5i2 = A. I. R. 1928 Cal. 
B14 ; A. I R. 1928 Mnd. 991 = 112 Ind. Cas. i. But improper order for remand is 
open to revision. A. 1. R. 1929 Mad. 205=119 Ind. Cas. 705. Where a case has 
been remanded by the appellate Court but no mention is made of the law under 
which order of remand was passed, it does not necessarily follow that it is one under 
s. 151. A. I. R. 1928 Lah. 116=9 Lah. L. J. 543 = 29 P. L. R. 300=106 Ind. Cas. 
842 ; see also A. I R. 1928 Lah. 774=30 P. L. R. 541 = 112 Ind. Cas. 736. Inherent 
power of remand a case can be exercised only when trial Court has not tried a case 
properly. A. 1. R. 1934 Pat. 284. 

Restitution. — Scope of section is not enlarged by s. 151 and an application for 
relief which has nothing to do with restitution cannot be changed into one for resti- 
tution. 4 L. W. 400=34 Ind. Cas. 774. If restitution is not possible under s. 144 
it may so be given under s. 151 for the purpose of doing justice. A. I. R. 1931 Cal. 
42=52 C. L. J. 505 = 34 C. W. N. 746=130 Ind. Cas. 236 ; 58 C. 1070=134 Ind. Cas. 
906=35 C. W. N. 483 ; 55 A 22I = A. I R. i933 A. 218 ; A. I. R, 1926 Lah. 685 = 96 
Ind. Cas. 804 ; A. I. R. 1937 All. 232 ; A. I. R. i934 Pat. 150= 14 Pat. L. T. 753= M9 
Ind. Cas. 365 ; 67 M. L. J. 49- A. I. R. 1934 Mad. 320- >934 M.W.N. 967 ; A. I. R. 

1934 Lah. 1023=36 P. L. R. 119 ; 6 d C. L. J. 44 ; A. I. R. 1934 Lah. 322 = 150 
IndL Cas. 924. A.I. R. 1924 All. 718=46 A. 767-22 A. L. J. 673 = 84 Ind. Cas. 
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75 ; A. 1 . R. 1933 Pat. 564 ; A. I. R. 1933 Mad 888*38 L. W. 874 ; 83 Ind, 
Cas. 138*A. I. R. 192$ Mad. 365 ; A. 1 . R. 1924 Lah. 583 = 75 Ind. Cas. 858 ; 61 
P. R. 1917=98 P. W. R. 1917 = 41 Ind. Cas. 910 63 Ind. Cas. 43 (Lah) ; A. I. R. 
1922 Mad. 99*42 M. L. J. 473=1922 M. W. N. 184=15 L. W. 421. Application for 
compensation by judgment-debtors for period during which they were kept out of 
possession is one under s. 151 and not under s. 144. 2 Pat L. J. 206=3 Pat. L. W. 
4^3 ==39 lod* Cas. 653. Restitution under section 151 can be granted to the judgment- 
debtor on the auction sale being set aside. A. I. R. 1922 Nag. 82= 18 N. L. R. 24= 
64 Ind. Cas. 732. Restitution granted in pursuance of sale in execution of decree 
having been set aside under Order XXf, r. 90, decree remaining intact, is one under 
s. 1 5 1, and not under s. 144* A. I. R. 1930 Pat. 280=11 P. L. T. 156=9 Pat. 685 = 122 
Ind. Cas. 589. Execution application dismissed for default can be restored under 
s. 1 51 if necessary, on the interest of justice without notice to other side. A. I. R. 
1924 Lah. 350=69 Ind. Cas. 506. Where judgment-debtors were entitled to the 
refund of the amount claimed and section 144 does not permit restoration, s. 1 51 
can always be resorted to, in the interest of justi> e. A. I. R. 1922 Cal. 28=26 C. 
W. N. 408 = 35 C. L. J. 53*64 Ind. Cis. 864. Stranger purchaser cannot claim 
refund of money in cases where the proceeds of- the execution sale have been 
rateably distributed among several decree-holders and the execution sale is set 
aside. A. I. R. 1922 Mad. 228 = 42 M. L. J. 308= 15 L. W. 303 = 67 Ind. Cas. 369 
High Court can under s. 151 in proper case order the respondent to furbish security 
for restitution although the respondents may have obtained possession thereof 
without giving any security. A. I. R. 1928 Pat. 187 = 9 P. L. T. 87 = 109 Ind. Cas. 
323. Equitable restitution is only claimable when complete restoration to the 
status quo ante is possible. A. 1 . R. 1928 Mad. 945= 108 Ind. Cas. 639. Where a 
Court acting under s. 151 exercises the same jurisdiction which s. 144 gives it, the 
order made under s. 151 is appealable. 35 C. W. N. 105=53 C. L. J. 49= 134 Ind. 
Cas. 1185 = A. I. R. 1931 Cal. 779. An order for restitution ol mesne profits passed on 
an erroneous view of the order of the High Court passed on application for stay is 
open to appeal. 146 Ind. Cas. 301 = 34 P- L. R. 938= A. 1 . R. 1933 Lah. 485. Court 
has inherent power to grant restitution. A. 1 . R. 1934 Lah. 322 ; A. 1 . R. 1934 
Pat. 150. 

Beatoration of suits. — Court has inherent jurisdiction to restore dismissed 
suit under this section upon sufficient cause being shown. A. 1. R 1929 Cal. 158 = 48 
C. L. J. 596=114 Ind. Cas. 672 ; see also A. I. R. 1930 Lah. 440=129 Ind. Cas. 755 ; 
34 Bom. L. R. 356=138 Ind. Cas. 248 = 34 Bom. L. R. 714* A. I. R. 1932 Bom. 271 ; 
122 Ind. Cas. 585 ; A. I. R. 1929 All. 906— 120 Ind. Cas. 559 ; A. I. R. 1929 All. 811 = 
1929 A. L. J. 1183= 1 19 Ind. Cas. 15 ; 34 Bom. L. R. 714* A. I. R. 1932 Bom. 271 = 
138 Ind. Cas. 248 ; A. 1 . R. 1929 All. 624=(i929) A. L. J. 1082=118 Ind. Cas. 669 ; 
A. I. R. 1933 Rang. 406 ; A. I. R. 1928 Lah. 534=108 Ind. Cas. 603 ; A. 1 . R. 1927 
Lah. 622 = 28 P. L. R. 554=103 Ind. Cas. 425 ; A. I. R. 1927 Rang. 58=5 Bur. L. J. 
139=69 Ind. Cas. 151 ; 95 ind- Cas. 533* A. 1 . R. 1926 Sind 248 ; A. I. R. 1923 
Fat. 354*4 P* L. T. 261 = 2 Pat. 501 = 72 Ind. Cas. 629 ; A. I. R. 1926 Nag. 409=9 
N. L. R. 145 ; 63 Ind. Cas. t4ofCah) ; 47 Ind. Cas. 137 = 5 O. L. J. 259 ; 39 A. 8=14 
A. L. J. 818=36 Ind. Cas. 366 ; A. I R. 1930 All. 644 *(i 93 o) A. L. J. 938= 128 Ind. 
Cas. 438 ; A. I. R. 1925 Pat. 435 = 4 Pat. 180=91 Ind. Cas. 213 ; A. 1 . R. 1936 Lah. 
759 ;4A. W. R. 1025. Section 111 can be invoked if restoration is not possible 
under Order 18 rule 13. Where an ex parte decree is set aside both under Order 18, 
rule 13 and s. 15 the order is irregular and the Court acts over and above its juris- 
diction, hence the order is subject to revision. A. I. R. 1930 Cal. 488 = 52 C. L. J. 
524*34 C. W. N. 419= 128 Ind. Cas. 94 ; A I. R. 1930 Rang. 65 = 126 Ind. Cas. 542 ; 
121 Ind. Cas. 659 = 26 N. L R. 30= A. I. R. 1930 Nag. 40 ; 103 Ind. Cas. 620=9 P, 

L. T. I36=A. L.R. 1927 Pat. 369. Restoration of a suit under Order IX, rule 13, 
when no sufficient cause existed, is acting without jurisdiction, and s. 151 cannot be 
invok-'d when specific provisions applicable to the case in hand exist. A. I. R. 1930 
Cal. 387 = 34 C. W. N. 222=126 Ind. Cas. 779 ; wc also A. I. R. 1927 Cal. 534=54 C. 
405 = 31 C. W. N. 576= 103 Ind. Cas. 69 ; *43 Ind. Cas. 158= A. I. R. 1933 Pesh. 59 ; 

A. I. R. 1933 Mad. 485. Order by the successor in office admitting a suit rejected 
under Order Vil, rule 13, is neither one which could be viewed as a review nor can 
such an order be passed under s. 151 and hence should be reversed. 1929 M. W. N. 
140. Ex parte decree was passed against tenant but set aside on the ground of his 
minority and non* representation in the suit. Landlord's application for restoration 
of suit on the tenant's attaining majority can be allowed under 5.151. A. 1 . R. 1928 
N^g. 106=106 Ind. Cas. 575, The Court has no inherent power to restore an appli- 



& ISf.i 


THB CODS OF QVIL PROCBDURF. 


361 


cation to restore a suit after that application was itself time<barred. 143 Ind. Cas. 
240s 1933 M. W. N. 216*37 L. W. 48* A. I. R. 1933 Mad. 258=65 M. L. J. 193. 

Reatoratlon of application.— Section 151 can be resorted to incase of res- 
toration application dismissed for default. A. I. R. 1925 All. 773=22 A. L. J. 817=89 
Ind. Cas. 350 ; A. T. R. 1923 Bom. 386=80 Ind. Cas. 182 ; A. I. R. 1926 Pat. 218= 

7 P. L. T. I3»5 Pat. 361 (F. B.)=93 Ind. Cas. 939 ; 107 Ind. Cas. 729= A. I. R. 
1928 Cal. 179=57 C. L. J. 87 i A. I. R. 1929 All. 72i = (i929) A. L. J. 1078=51 A, 
901 = 119 Ind. Cas. 851 ; A. 1. R. 1929 Cal. 17-32 C. W. N. 81 = ii 5 Ind. Cas. 357 ; 
A. I. R. 1922 Nag. 267-18 N. L. R. 152=4 N. L. J. 118 = 64 Ind. Cas 420 ; 1931 A. 
L. J. 622 = A. I. R. 1931 All. 594 

Restoration of execution petition.— Court has inherent power to restore 
execution application dismissed for default and should do so if satisfied that it should 
exercise it ex debito justiiae, A. I. R. 1926 Lah. 534—95 Ind. Cas. 924 ; see also 
A. I. R. 1930 Nag. 134=120 Ind. Cas. 405 ; A. I. R. 1^30 Lah. 20=11 Lah. 93— 3^ 
P. L. R. 325 = 119 Ind. Cas. 494 ; 142 Ind. Cas. 686=34 P* L- R- 70=13 l4ah. 76i = A. 
1. R. 1933 Lah 99 ; 117 Ind. Cas. 372 Lah. ; A. 1. R. 1928 Oudh 478—5 O. W. N. 
895=141 Ind. Cas. 128 ; A. I. R. 1925 Cal. 184=78 Ind. Cas. 816 ; 14S Ind. Cas. 995 
= 1933 A. L. J 1034= A. L R. 1933 All. 783 (F. B.) ; A. I. R 1923 Nag. 18=38 Ind. 
Cas. 643 . 143 Ind. Cas. 584=29 N. L. R. 176= A. I. R. 1933 Nag. 176 ; A. I. R. 1921 
Lah. 67 = 2 Lah. 66=64 P. L. R 1921 = 60 Ind. Cas. 720 ; contra ; A. I. R. 1927 Mad. 
335 = 52 M. L. ]. 123 = 25 L. W. 192 = 99 Ind. Cas. 954. Execution application dis- 
missed for default cannot be restored on the ground that fresh application would be 
time-barred. Mere fact that law of limitation steps in and prevents Court from 
claiming relief under procedure laid down by law, is not sufficient justification for 
granting relief under s. 151. A. I. R. 1926 Mad. 980=50 M. 67=51 M. L. J[. 219 = 
(1926) M. W. N. 890=26 L. W. 878=97 lad. Cas. 1008. Execution application dis- 
missed for default cannot be restored under s. 151. The remady is to apply for 
fresh execution. 5 P. L. W. 208 = 4 L. J. 33o=(i9i8) Pat. 265=47 Ind* Cas. 154* 

Restoration of appeal. — In case of miscarriage of justice High Court 
can under ss. 151 and 115 set aside order of dismissal and direct restoration 
add rehearing of appeal. 9 L. W. 513=; 53 Ind. Cas. 54a Court has 
inherent power to restore and re-hear appeal where it has been disposed of an 
assumption that matters could be fully investigated in separate suit but were 
not so tried. 31 C. L J. 48=56 Ind. Cas. 4. To exercise inherent power, 
laches of advocate or careless mistake of clerk is not good ground to restore 
appeal dismissed for default. A. I. R. 1926 Rang. 50=3 Rang. 488 = 
92 Ind. Cas. 208. In a suit dismissed under Order XXVll, rule 3, appeal was 
preferred but dismissed for want of subsisting decree. During the pendency of 
an appeal application for restoration was allowed, but in revision preferred by 
the defendant against order restoring the suit was set aside. Appeal was revised 
and it was held that there was sufficient ground to restore the appeal under s. 151. 
A. I. R. 1930 All. 100=122 Ind. Cas. 402. Appeal dismissed for default can be 
re-admitted under s. 151. A. 1." R. 1921 Bom. 20=45 R* 649=23 Bom. L. R. no. 
Appeal dismissed for default of payment of printing charges can be restored 
under this section in a suitable case. A. I. R. 1931 Sind 153=134 Ind. Cas. 1169. 

RetriaL —When adequate procedure is not provided for retrial can be ordered 
by appellate Court in exceptional circumstances under s. 151. 64 Ind. Cas. 599. 
Appellate Court apart from provision of Order XLl , rr 33 and 23, can grant retrial 
under this section whenever it finds necessary in the interest of justice. A. I. R. 
1922 Bom. 267=46 B. 184=23 Bom. L. R. 769=63 Ind. Cas. 428 ; see also A. 1. R. 
1921 All. 335=19 A L.J. 553=63 Ind. Cas. 501-, A. I. R. 1927 Lah. 480=9 Lah. 
L.J. 268=28?. L. R. 679. Decision passed in appeal in ignorance of party’s 
death is not a nullity and the appeal could be ordered to be re-heard paying due 
consideration to the party’s death. A. I. R. 1923 Cal. 676=37 C. L. J. 494= 14 Ind. 
Cas. 545. Re-heating under s. 151 cannot be asked for case where r. 3, Chapter 7, 
Allahabad High Court Rules has not been complied with being a mere irregularity 
not affecting case on merits. A. I. R. 1929 All. 403-(i929} A. L. J. 713=116 Ind. 
Cas. 23. 

Bieview.-** Court can under s. 151 review its judgment by setting aside order 
pasted under mistake or by fraud upon the Court. 32 ind. Cas. 527 ; A. 1. R. 1925 
Rang. 192=2 Rang. 659—85 Ind. Cas. 284 ; A. I. R. 1924 Pat. 673=5 P- T. 425 = 

3 Pat. 930—80 Ind. Cat. 667 ; A. 1. K. 1923 Pat. 354—2 Pat. 504=4 P. L. T. 261 = 
7a Ind. Cat. 629 ; 53 Ind. Cat. $6-37 M. L. J. 162 ; 1932 M. W. N. 72-35 L. W. 

C. P. Code— 46 
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57- A. I. R. 1932 Mad. 223 ; 30 C. L. J. 1-53 Ind. Cas. 39. But order properly 
made cannot beset aside under s. 151 unless express power to that effect is given. 
9 S. L. R. 132*32 Ind. Car. 575 ; A. I. R. 1926 All. 50=48 A. 162*23 A. L. J. 1029 
*89 Ind, Cas. 946. Review carnot be granted under s. 151 if foiLiddcn by C. P. Code 
or other statutory provision. 45 C. 519*^26 C. L. J. 325-32 C. W. N. 446 = 42 Ind. 
Cas. 711 ; A. I. R. 1927 Cal. 920*360. W. N. 822=104 Ind. Cas. 136. Appellate 
Court in a proper case restore appeal and re-hear it. 47 Jnd. Cas. 91 7< Where 
powers under other provision of Code do exist, s. 1 5* should not be resorted to. A. I. 
R. i924*Ca]. 1054=28 C. W. N. 928=84 Ind. Cas. 278. Review cannet be granted 
on the ground that order has been passed on misconception of law. A. I. R. 1929 
Cal. 162=48 C. L. J. 594= 115 Ind. Cas. 268. If justice so requires interlocutory 
orders can be revised under s. 151 though the application for the purpose does not 
come in language of Order XLVII. A. I. R. 19303001.294 = 32 Bom. L. R. 665= 
125 liid. Cas. 690. Court has no power under s. 151 to review its order dismissirg 
plaintiff's suit under Order XI, rule 21, the order being appealable. A. 1. R. 1927 Cal. 
158=98 Ind. Cas. 70. Where a Judge refuses to exercise his discretion under s.isr, 
C. P. Code, and grant a review, bis order not being a judgment is not subject to 
appeal. 12 Pat. 202=142 Ind. Cas. 458 = 14 P. L. T. i=A. I. R. 1933 Pat. 139- 
Recourse to inherent powers of Court is not permissible to justify the Cc urt in grant- 
ing a review which is specifically provided for by Order 47, rule 1. 141 Ind. Cas. i£8 
= 34 P. L. R. 88-A. I. R. 1933 Lah. 169. 

Security.— There is no provision in C. P. Code, for calling upon the next 
friend to provide security for costs though it is open to the Court to make an order 
after the hearing, for costs against a next friend and to call on him to provide 
security in the event of retiring. A. I. R. 1934 All. 458. 

Stay of proceeding^. — High Court can order stay of suit to avoid multiplirity 
or for the ends of justice. A. I. R. 1926 All. 212 = 24 A. L. J. 375— 48 A. 356=93 
Ind. Cas. 285 ; 7 O. W. N. 386= 123 Ind. Cas. 50 ; A. I. R. 1929 Oudh 341 =4 Luck. 
573=7 O. W, N. 157=114 Ind. Cas. 775 • 53 B* 801 = 133 Ind. Cas. 864 = 33 Bom. 
L. R. 702 = A. I. R. 1931 B. 384 A. I. R. 1929 Lah. 12=10 Lah. L. J. 470-113 Ind, 
Cas. 783 ; 54 A. 344* 1932 A. L. J. 43=A. I. R. 1932 All. 238 ; 1932 A. L. J. 861 ; A. 
I. R. 1928 Lah. 912 = 110 Ind. Cas. 912 ; 163 Ind. Cas. 895 = A. I. R. 1936 Pat. 40 ; 
A. I. R. 1934 Lah. 909 ; A. I. R. 1934 Lah. 238 = 36 P. L. R. 138=150 Ind. Cas. 47 ; 
A. 1. R. 1934 Pat. 66=15 Pat. L. T. 783. Superior Court can under s.i 51 stay 
proceedings under s. 476, Cr. Pro. Code, pending in lower Court. A. I. R. 1925 Lah. 
323=7 Lab. L. J. 73 = 26 Cr. L. J. 1166=88 Ind. Cas. 526. Power under s. 151 is 
not to be capriciously or arbitrarily exercised. It is to be exercised to facilitate 
proper administration of justice. Court can under s. 151 order stay of cross-suit 
or postpone the hearing pending the decision of a selected action. A. I. R. 1924 
Cal. 757 = 28 C. W. N. 295*86 Ind. Cas. 1023. If the order under s. 151 staying iho 
suit is passed without jurisdiction it can be set aside in revision. A. I. R. 1927 
Bom. 79 = 51 B. 26=28 Bom. L. R. 1442=101 Ind. Cas. 154. Order refusing stay 
of suit or its execution is an interlocutory order and cannot therefore be revised 
under s. 151. A. I. R. 1930 Lah. 525 —31 P. L. R. I74“ 128 Ind. Cas. 49. Ciiminal 
case of which subject-matter is same as in Civil suit should be stayed pending 
trial of the latter. A. I. R. 1927 Lah. 17=27 Cr. L. J. iii4 = 97 /nd* Cas. 426. Where 
an order passed under this section amounts to refusal of jurisdiction conferred on 
Court under Order 21, rr. 97 and 98, it should not be passed. A. I. R. 1929 Lah. 
694= 1 19 Ind Cas. 488. Where order staying execution would merely impede execution 
of final decree without good and sufficient cause. High Court should not exercise its 
inherent power lo pass such order. 89 Ind. Cas. 55^* Stay of execution should 
be ordered where to do so, is not detrimetal to the interest of the decree- 
holder. A. I. R, 1925 Mad. 42=48 M. 494 = 20 L. W. 175-84 Ind. Cas. 134. High 
Court has inherent power as Court of Appeal to stay proceedings in lower Court as 
ancillary to its power of reversing lower Court’s order. (1919) *45—4 Pat. L. J. 

371 = 52 Ind. Cas. 185. Execution of decree can be stayed under s. 151 prior to 
granting of certificate. A. I. R. 1925 Sind 216=82 Ind. Cas. 739. Pending insolvency 
proceedings stay of execution proceedings should be ordered where the property 
attached is not subject to decay or it is not of such a nature that the delay would 
seriously depreciate its value. A. L R. 1924 Sind 69—76 Ind. Cas. 380 ; but iee 32 
Ind. Cas. 897=3 L. W. 250. Pending appeal to Privy Council, High Court can both 
under s. 151 and Order XLV, rule 13, order stay of proceedings where it having been 
set aside an parU decree, orders re-hearing of the suit. A. 1. R. 1931 Cal. 79= 
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34 C. W. N. 631 = 129 Ind. Cas. 833. In a fit case where Order 41, rule 5, does not 
apply, the Court is competent to order stay under s. 151. 1932 A. L. J. 582 = A. I. R. 

1932 All. 654; see also 65 M.L. J. 138 = 38 L. W. 20= A. I. R. 1933 Mad. 563= 
143 Ind. Cas. 903. This section is not applicable to the stay of a suit connected 
with a pending appeal. But the Court has inherent jurisdiction to stay the suit if that 
is in the interest of both the parties. 144 Ind. Cas. 107 = 1. R. 1933 Lab. 50. Where 
the case does not attract the provisions of s. 10, C. P. Code, and it appears that the 
subject-matter of the two suits are different, the Court cannot exercise its power under 
s. 151 to stay one suit till the disposal of the other suit by another Court. 132 Ind. 
Cas. 257=14 O. L. J. 430 = 8 O. W. N. 644= A. I. R. 1931 Oudh 313 ; see also 133 
Ind. Cas. 222=53 L* J* 619= A. I. R. 1931 Cal. 779. Order 45, rule 13, has no 
application where the party applied for the stay of proceedings in the Court below 
as distinct from the stay of execution of a decree. A. I. R. 1934 All. 585. Where 
there has been an appeal to the Privy Council against the preliminary mortgage 
decree High Court can stay further proceedings as to final decree under s. 151. A. I. 

R. 1934 Lah. 238. 

Security for cost.— The mere fact that a case does not fall within the four 
corners of order 25 does not prevent the Court from acting under s. 151 ex dehito 
jmtitiae and to prevent the abuse of its process if there be any occasion of it. 26 

S. L. R. 21 = 140 Ind. Cas. 233= A. I. R. 1932 Sind 33. 

Set-off. — The provisions as to set-off contained in Order 21, r. 18, are exhaustive. 
So this fection cannot be invoked for granting set-off on grounds not mentioned in 
rule 18. 138 Ind. Cas. 285 = 33 P. L. R. 671= A. I. R. 1932 Lah. 537. 

Surety bond.— Where a surety bond does not fall under s. 145, the Court has 
inherent power to enforce the bond with a suit. 145 Ind. Cas. 1004= 1933 
1005 = A. I. R. 1933 ^ad. 722 = 38 L. W. 450=65 M. L. J. 507 J see also 56 M. 989 = 
145 Ind. Cas. 1011 = 1933 M. W. N. 985 = 38 L. W. 385 = A. I. R, 1933 Mad. 691=65 
M. L. J. 342. 

Strike out pleadings, eto.— Court can strike out pleadings and proceed ex 
when the costs for adjournments are not paid. A. I. R. 1925 All. 280=47 A. 
538 = 23 A. L. J. 212 = 86 Ind. Cas. 862 ; see also 34 L. W. 864=61 M. L. J. 477. 
Where a suit was declared to be not within the jurisdiction of Civil Courts but within 
the jurisdiction of Revenue Court, s. 151 cannot be resorted to, to bring the same 
within the Jurisdiction of Civil Court. 85 Ind. Cas. 702. Order of Court in striking 
out evidence on persistent failure of defendant to attend Court when ordered to do 
so and even an attempt by Court to persuade him to appeal, is not objectionable 
as Court has inherent power to do so. A. I. R. 1928 Oudh 262= 50 W. N. 291 = 111 
Ind. Cas. 473- 

Transfer of a case. — Transfer of a case under this section can be allowed on 
the ground of expression of strong opinion by Judge regarding evidence. 133 Ind. 
Cas. 876=32 P. L. K. 388. If it appears that the plaintifThas chosen ^.fopirn in utter 
disregard of convenience of both parties, for some ulterior object and in abuse of 
his position as domtnus lites the High Court can, in the exercise of its inherent 
power, determine which of the two Courts having jurisdiction should try the suit. 

1933 A. L. I. 1507. 

Appeal— An apreal lies under s. 151 where Court exercises the same juris- 
diction as under s. 144. 35 C. W. N. 105=53 C. L. J. 49 ; see also A. I. R. 1927 Cal. 
285 = 31 C. W. N. 290=100 Ind. Cas. 735. Ordinarily an order under s. 151 is 
not apealable. But if it in substance purports to be under some other provi- 
sion from which an appeal lies, then an appeal lies from it. A. I. R. 1930 Lab. 
468=127 Ind. Cas. 159 ; see also 119 Ind. Cas. 883 = A. I. R. 1929 Pat. 232 ; A. I. 
R. 1930 Nag. 199=124 Ind. Cas. 246=26 N. L. R. 187 ; A. I. R. 1929 Lah. 834=123 
Ind. Cas. 876; A. I. R. 1930 Lah. 20=11 Lah. 93 ; 31 P. L. R. 375* ”9 Ind. Cas. 
494 ; A. I. R. 1930 Lah. 789=31 P. L. R. 477*12 Lah. L. J. 71 = 122 Ind. Cas. 102 ; 
sec also A. 1. R. 1927 Cal. 167 = 104 Ind. Cas. 331 •, A. I. R. 1928 Lah. 802; A. I. 
R. 1934 Lah. 349 : A. I. R. 1927 Mad. 859=103 Ind. Cas. 670; A. I. R. 1927 
Mad. 1190=1927 M. W. N. 286= 102 Ind. Cas. 28 ; A. I. R. 1922 Cal. 450*37 C. 
L. J. 99*73 I- C. 306 ; 73 P. L. R. 1916=105 P. W. R. 1916=35 Ind. Cas. 633 ; see 
also A. 1. R. 1934 Lah. 349 ; A I. R. 1934 Lah. 233=36 P. L. R. 99* M9 Ind. Cas. 
1050 ; A. I. R. 1936 Sind 166=30 S. L. R. 166 j A I. R. 1936 Mad. 636=43 L. W. 
773 ; A. I. R. 1936 Pat. 491 ; 38 P. L. R. 7i7*A. I. R. 1936 Lah. 212 ; 37 L. R. 
674 ; A. 1. R. 1934 Lah. 233=36 P. L. R. 99 ; 36 P- L. R. 142. Refusal to act 
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under section 151 can not be appealed against. A. I. R. 1922 Pat. 479 ^^S 
Cas. 341 ss I Pat. 277. Order of remand is appealable only when it amounts to 
a decree. A. I. R. 1926 Pat. 457=6 Pat. 160-7 P. L. T. 535-(i926) Pat. 
333 = 97 Ind. Cas. 105 ; see also A. 1 . R. 1928 Cal. 211-117 Ind. Cas. 678. If 
the order of remand is passed under the inherent powers of the Court given by 
section 151 it is not appealable. A. I. R. 1929 Mad. 205-119 Ind. Cas. 705 ; see 
also A. I. R. 1929 Lah. 245— 118 Ind. Cas. 530— 230 P. L. R. 604 ; A. 1 . R< 1926 
Pat. 516— 7 P. L. T. 811 — (1926) Pat. 302 b 96 Ind. Cas. 440; 92 Ind. Cas. 684= 
A. I. R. 1925 Pat. 760. An appeal may lie If order passed under s. 151 is one 
which in substance comes under s. 47 or s. 144« Civil Pro. Code. A. I. R. 1937 Cal. 
152. Right to appeal is determined by what it ought to have been done, 
hence order of remand under Order XLI, r. 23, which in reality should 
have been under s. 151 can be appealed from. A 1 . R. 1928 Lah. 
341 — 107 Ind. Cas. 284. An order made under s. 151, is not subject to an 
appeal and if a Judge having no jurisdiction to entertain the appeal entertains one, 
his judgmtni \s coram none /uidtc and must be set aside. 12 Lab. 602—134 Ind. 
Cas. 292— 32 P. L. R. 863— A. 1 . R. 1931 Lah. 344; 18 N. L. J. 72. An order 
passed under inherent power is not appealable. But under special circumstances 
Memorandum of Appeal may be taken as a petition for revision. A.I.R. 1933 Par. 564 ; 
34 P. L. R. 51 — A. I. R. 1933 Lah. 73. An order of remand under s. 151, C. P. Code, 
is appealable only when it amounts to a decree. A. 1 . R. 1935 Pat. 49=^54 Ind. 
Cas. 859. The propriety of an order under s. 151, C. P. Code, cannot be ques- 
tioned under s. 115, C. P. Code. 59 C. L. J. 389- A. 1 . R 1934 Cal. 780. 

Appellate Court— power of.— Appellate Court has an inherent power to 
grant special leave to appeal, and here it where it has been refused under s. 
106 (a), Presidency Towns Insolvency Act, if a question of principle is involved. 
A. I. R. 1923 Bom. 245—25 Bom. L. R. 161 — 72 Ind. Cas. 261. Decision not appealed 
against is not generally reversed but when justice so demand, appellate Court can 
set aside a decision on point not appealed against. A. 1 . R. 1927 Oudh 455— 
4 O. W. N. 862—104 Ind. Cas. 824. Jurisdiction to allow appellant to continue 
appeal in forma pauperies can be exercised only if Court is of opinion on pass- 
ing decree and judgment that the decree is contrary to law. (1920) M. W. N. 
277-38 M. L. J. 146-10 L. W. 659=54 Ind. Ca«. 761. 

Limitation.— An application for restitution either under s. 144 or under s. 151 
is subject to the rule of limitation as mentioned in Art. 181 of the Limitation 
Act. 3 P. 371=78 Ind. Cas. 200- A. I. R 1925 Pat. i (F. B.). 


152. [New.] Clerical or arthmetical mistakes in judgments} decrees or 
. , « / • J orders or errors arising therein from any acci- 

.r o^lon .im. b. 

corrected by the Court either of us own mo- 
tion or on the application of any of the parties. 


Scope.— This section applies both to judgments and decrees. A. I. R. 1929 
Lah. 400. Decree in conformity with judgment cannot be amended. A. 1 . R. 
1927 Pat. 405-9 P. L. T. 15=103 Ind. Cas. 298. Where in a mortgage suit a 
judgment contains two contradictory directions as regards the decree in a mortgage 
suit and the decree is technically in accordance with the earlier operative part of 
the judgment, no application for amendment of decree lies. A. 1 . R. 1930 Lah. 
589— 125 lad. Cas. 374. Application for amendment Bled in appellate Court should 
not be dismissed merely because mistake was not brought to the notice when appeal 
was heard. A. 1 . R. 1929 Mad. 830— 123 Ind. Cas. 355. Ordinarily where there is a 
discrepancy between the decree and the judgment and the decree-holder accepts 
payment (N the amount due under the decree, be is not by that circumstance alone, 
debarred from taking proper steps to have the decree brought in accordance with 
the judgment. A. T. R. 1929 Mad. 830— (1929) M. W. N. 729- 123 Ind. Cas. 355. 
Where Bnal decree omitted clause regarding interest in the preliminary decree for 
sate} omission can be rectified at any time by Court. A. I. R. 1926 Oudh 223—91 
Ind. Cas. 29. Court can add a necessary direction in its judgment accidentally 
omitted after the judgment is signed. A. 1 . R. 1927 Pat. 25— 8 P. L. T. 81—97 Ind. 
Cat. 386. Correction involving payment of larger amount should not be allowed 
long After satisfaction was recorded. A. I. R. 1926 Mad. 5 16- (19^) M. W. N.'i8o 
— JO M. L. J. 655-94 Ind. Cas. 453* Where a decree is drawn up in pursuance of 
a judgment, successor of the Judge cannot anaend the decree to as to bring it in con* 
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formity with it. A. I. R. 1926 Cal. iioo=q 6 Ind. Cas. 195. Under certain circums- 
tances a decree in conformity with judgment can be amended. A. 1. R. 1927 Mad. 
435*1927 W. N. 38=»99 Ind. Cas. 655. Where property is sold at a Court sale 
and made over to the auction- purchaser, the Court which has ordered the sale, can- 
not set it aside under its inherent powers on the ground that the sale was ordered 
by a mistake for a sum larger than what was due under the decree. A. 1. R. 1925 
Bom. 389327 Bom. L. R. 6$7 = 89 Ind. Cas. 589. Dower decree making all defen- 
dants liable jointly and severally for the v/hole dower debt can be amended. A. 1. R. 
1924 All. 690=82 Ind. Cas. 627 ; see also A. 1. R. 1923 Bom. 414=80 Ind. Cas. 180 ; 
76 Ind. Cas. 198=A. I. R. 1924 Lab. 621. Court can correct mistake in final form in 
order due to original mistake in party's application. A. I. R. 1924 All. 320=22 A. L. 
J. 213 = 78 Ind. Cas. 166. Mistake in description of property in plaint and decree 
can be amended. A. I. R. 1933 Oiidh 92= 1935 O. W. N. 31. Revisional Court has 
no power to amend a decree of the first Court, where the petition for revision is 
dismissed. 156 Ind. Cas. 383 = A. I. R. 1933 Pesh. 91. 

Court cannot amend a decree when it is in conformity with the judgment, even if 
there is an error apparent on the face of the judgment. A. I. R. 1924 Mad. 223 = 18 
L. W. 876 = 33 M. L. T. 221 = 76 Ind. Cas. 786. Section 152 is the widest possible law 
justifying the amendment of misdescription of lands in the plaint. A. I. R. 1923 All 
349=21 A. L. J. 328 = 72 Ind. Cas. 483. Where the District Munsiff when shorthand 
transcription reached him entirely changed the effect of what he dictated in open 
Court, the revision was held incompetent. A. I. R. 1923 Mad. 663 = 18 L. W. 105 = 
72 Ind. Cas. 688. It was wrong for Court to pass order describing person as appel- 
lant who was never an appellant before it. A. I. R. 1923 All. 119=20 A. L. J. 980= 
71 Ind. Cas. 424. Where the whole system of calculation adopted by the Court was 
challenged in plaintiffs application and there was no more allegation of an arithme- 
tical or clerical mistake^ that although Court purpoted to act under s. 152, it 
must be considered legally to have acted under Order XLVll. A. I. R. 1921 Lah. 230 
= 3 Lah. L. J. 341 =66 Ind. Cas. 992. Application to correct decree as to costs can be 
made under s. 132. 34 Ind. Cas. 821 ; see also 37 Ind. Cas. 739. Decree passed oh 
award, embodying terms as to costs not contained in award can not be amended, the 
only way to cure the defect being an appeal or application for review. 3 L. W. 499 
= 34 Ind. Cas. 787. An error in iis final decree copied from High Court’s preliminary 
decree cannot be amended by District Court. 31 Ind. Cas. 320. The remedy where 
decree does not accord with the judgment is amendment of decree and not a suit to 
set aside. 43 C. 217=19 C. W. N. 1228=31 C. 13. A decree against a person can- 
not be amended so as to add another as judgment-debtor against whom a decree is 
not passed. 40 Ind. Cas. 47. Panics are not to be diiven to subsequent suit where 
delivery of properties not covered by decree is ordered. Court should correct its 
mistake. 49 Ind. Cas. 1948. This section is available not only in cases where the 
mistake or error arose for the first time in the plaint or after the institution of the 
suit but is also available where the mistake originates in a document which has been 
copied into the plaint or at some time anterior to the plaint. There is nothing which 
limits the power of the Court under s. 152 to correcting errors, mistakes or omissions 
which arise in the suit. 131 Ind. Cas. 6=34 L. W. 935 = A. I. R. 1933 Mad. 260= 
61 M. L. J. 805. An order setting aside an ex parte decree is a judgment within the 
meaning ^ s. 2 (9) and cannot be lightly set aside save as provided by s. 152 or on 
review. 145 Ind. Cas. 302 = 10 O.W.N. 794= A.I. R. 1933 Oudh 383. 

Clerical or Arithmetical Errors —Section 1 52 deals with amendments of 
clerical errors in order or decrees of Court itself which are drawn up and which 
do not properly represent what the Court decides. A. I. R. 1927 All. 585=102 Ind. 
Cas. 124; A. 1. R. 1928 All. 458=26 A. L. J. 1323=111 Ind. Cas. 245; 
24 Ind. Cas. 283; 12 A. L. ]. 183 = 23 Ind. Cas. 344; 29 Ind. Cas. 144, 22 
Ind. Cas. 774“ IS M. L. T. 102 =(1914) M. W. N. 107 ; A. I, R 1934 AH. 
128=149 Ind. Cas. 949 ^ A. I. R. 1934 Oudh 352 = 11 O. W. N. 550; 7 S. 
L. R. 53=21 Ind. Cas. 540 ; 16 C. L. J. 517 ; 9 Ind. Cas. 433 ; >08 Ind. Cas. 737 ; 
A. I. R. 1925 All. 187=47 A. 44=82 Ind. Cas. 1030; A. 1. R. 1923 218 = 81 

Ind. Cas. 293 ; 62 Ind. Cas. 652=14 L. W. 445 ; i U. P. L. R. (H. C.) 69=51 Ind. 
Cas. 55 ; 4 Pat. L. J. 205 = 50 Ind. Cas. 497 5 44 Ind. Cas. 248=7 L. W, 8 ; A. I. R. 
19JI A. L. J. 587=1932 A. L. J. 784 ; 12 L. R. 383*8 O. W. N. 1238 ; 140 Ind. Cas. 
113. Where the applicant is guilty of laches, an application to correct a clerical 
error will be refused. 37 P. L. R. 623. 
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Accidental slip or oxniseion.^Where omission is not a deliberate one but is 
merely due to inadvertence, the judgment and the decree based on it can be amended 
even where the right of appeal was not availed of. A. 1. R. 1930 Lah. 310= 125 Ind. 

3SS ; see also A. I. R. 1931 Mad. 260= 131 Ind. Cas. 6. The Judicial Committee 
of the Privy Council has also jurisdiction to recommend alteration of a former order 
in Council on the ground that by inadvertence it does not give eif;:ct to the intention 
of the Board as expressed in their judgment. A. I. R. 1931 P. C. 1042a 35 C. W. N. 
583 =(i93i) M. W. N. 620=131 Ind. Cas. 309. After confirmation of lower Court’s 
decree in appeal, jurisdiction of that Court to amend decree ceases. A. I. R 1929 

Mad. 83os(i929) M. W. N. 729=123 Ind. Cas. 355 ; see also A. I. R. 1930 Nag. 

138=120 Ind. Cas. 735. Amendment of decree prejudicing rights of third parlies 
should not be allowed. A. I. R. 1931 Mad. 399=54 M. 184 = 32 L. W. 919= 124 
Ind. Cas. 81 8 = (1930) M. W. N. 1152. This section empowers Court not only to 
correct clerical or arithmetical mistakes but also errors arising therein from any 
accidental slip or omission, which may be done at any time and even without 
application from any parties. A. I. R. 1929 All 337 = 51 A. 672 = (i929) A. L. J. 
505=119 Ind. Cas. 287 ; 108 Ind. Cas. 737 ; 108 lud. Cas. 622 = A. 1. R. 1928 Lah. 
636 ; A. 1. R. 1927 Pat. 25 ; 13 O. C. 114 ; 9t *nd. Cas. 29 ; 37 A. 323 = 13 A. L. J. 

449 ; A. I. R. 1931 Oudh 422 = 8 O. W. N. 1121 •, 4 O. L. J. 475 = 42 Ind. Cas. 66 ; 

67 Ind. Cas. 3io=A. I. R. 1923 Nag. 109 ; A I. R. 1929 All. 147=50 A. 859 = 

114 Ind. Cas. S67 ; A. 1. R. 1928 Lah. 636=108 Ind. Cas. 622 ; 98 Ind. Cas. 799= A. 

I. R. 1927 Rang. 57 = 4 Rang. 347 ; A. 1 R. 1927 Pat. 25 = 8 P. L T. 81=97 Ind. Cas. 
386 ; 1925 Oudh 418=12 O. L. J. 246=2 O. W. N. 218 = 87 Ind. Cas. 987 ; A. 1. R. 

1925 Oudh 373=12 O. L. J. 141 = 87 Ind. Cas. 333 ; 73 Ind. Cas. 679=A. I. R. 

1923 Lah. 147 ; A. I. R. 1921 Oudh 193=8 O. L. J. 416 = 66 Ind. Cas. 693 ; A. I. IL 

1922 Mad. 192=15 L. \V. 393 ; A- I. R. 1924 Rang. 104 = 74 Ind. Cas. 1020 ; A. I. K. 

1924 All. 127 = 74 Ind. Cas. 842 ; 1932 A. L J. 784 = A I R. 1932 All. 587=139 Ind. 

Cas. 491 ; 136 Ind. Cas. 850=1931 M. VV. N. 1329=35 L. W. 322 = A. I. K. 1932 
Mad. 275=62 M. L. J. 350; 140 Ind. Cas. 15 = A. 1. R. 1932 Lah. 619; 9 O. 
W. N. 633 = A. I. R. 1932 Oudh 291 = 139 lod. Cas. 367; 133 Ind. Cas. 366 = 

12 Pat. L. T. 466 = A. I. R. 1931 Pat. 296 ; A. J. R. 1931 All. 427=132 Ind. Cas. 

562. This section is wide enough to cover the correction of mistakes made by the 
parlies. 1932 A. L. J. 784= <39 Ind. Cas. 491 = A. i. R. 1932 All. 587. An amendment 
of a decree should not be allowed as to prejudice the rights of third parties. 54 M. 
184=129 Ind. Cas. 818=1930 M. W. N. 1152 = 32 L. VV. 9i9=A. I. R, 1931 Mad. 
399=60 M. L. J. 721. The Court has inherent power to vary or amend its own 
decree or order so as to carry out its own meaning. A. I. R. 193 5 Bom. 75 = 36 Bom. 
L. R. 1217=59 Bom. 158. But where the error does not arise from accidental 
slip or omission, no amendment should be allowed. A. 1. R. 1935 Pesb. 104 ; A. 1. R. 
1936 Sind 53. 

May at any time corrected. — Although there is no limitation for a case under 
s. 152, no amendment should be allowed where laches may disentitle a party to 
relief. A. 1. R. 1928 Nag. 149=109 Ind. Cas. 727; but see A. I. K. 1 924 Oudh 
408 = 78 Ind. Cas. 96=11 O. L. J. 227 = 80 Ind. Cas. 833 (where amendment was 
granted after 20 years) ; A. I. R. 1924 Cal. 895 = 28 C. VV. N. 873 = 80 Ind. Cas. 55. 
Court is not bound to grant application for amendment in every case. Court can 
dismiss application hied 3 years after fu^I satisfaction of mortgage decree. A. 1. R. 

1925 All. 556=33 A. L. j. 518=88 lad. Cas. 396. Application for amendment under 

s. 152 is not maintainable after discharge and satisfaction of a decree. A. I. R. 1925 
All. 556=23 A. L. }. 518=88 Ind. Cas. 396. Exercise of power to amend under s. 
152 is discretionary and necessarily so when no period of limitation is provided for 
application for its exercise. An application for amendment should therefore be 
rejected as too late if the rights of third parlies acting in good faith have intervened. 
A. I. R. 1923 Mad. 57=16 L. VV. 623 = 43 M. L. J. 559=69 Ind. Cas. 977 ; A. I. R. 
1924 Oudh 408=78 Ind. Cas. 96=11 O. L. J. 227 = 80 Ind. Cas. 833. A decree can 
be brought into conformity with judgment even after the lapse of years. 60 Cal. 753 = 
146 Ind. Cas. 658 = 37 C. W. N. 500= A. I. R. 1933 Cal. 627. The power under this 
section is discretionary and the High Court will not interfere unless the lower 
Court has exercised the discretion in such a manner that it is obviously wrong and 
unjust to make the order it did. A. I. R. 1933 Oudh 425= 10 O. W. N. 958 ; see also 
10 O. W. N. 1087= A. I. R. 1933 Oudh 529 ; 146 Ind. Cas. 310=10 O. W. N. 884= 
A. 1. R. 1933 Oudh 466 ; 15 N. L. R. 124=142 Ind. Cas. 880. ^ 

OoDBent decree.— Consent decree cannot be amended without consent. A.I.R. 
1931 Cal 51 = 130 Ind. Cas. 907=57 C. 1143 i A. I. R. 193S Pesh. 104. Application 
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to amend consent decree on the ground of fraud is outside s. 1^2. A. I. R. 1929 
Cal. 47 o*= 33C. W. N. 883»i24 Ind. Cas. 52$. Where suit is compromised in 
appeal but the judgment omitted certain terms of compromise, Court would pass an 
order correcting the omission under s. 152. A. 1 . R. 1928 Lab. 3S2 = 9 Lah. 176=30 
P. L. R. 135= >19 Ind. Cas. 257. In an application by judgment-debtor for amend- 
ment of compromise decree, decree-holder cannot plead that compromise was 
obtained by fraud. A. I. R. 1929 Lah. 400. Even in compromise decree accidental 
slip can be corrected. A. I. R. 1929 Lah. 2S4»ii6 Ind. Cas. 706. The test for 
determination of an application for amendment under s. 152 is whether the decree 
is or is not in accordance with the intention of the Judge who decided the case. 
Where the intention of the Judge apparently was to pass a decree in terms of com- 
promise, but the decree was passed contrary to the judgment and the terms of the 
compromise, an application for amendment should be allowed. 8 O. W. N. 1121 — 
134 Ind. Cas. ioc9 = A. I. R. 1931 Oudh 422 ; see also A. L. R. 1933 Pat. 135. 

Power of Court paesingf the decree. — A Court cannot set aside its own 
decree except under s. 152 or on review. A. I. R. 1925 Pat. 36 = 3 Pat. 778=6 P. L. 
T. 309 = 84 Ind. Cas. 320. If the error has been committed deliberately, s 152 
cannot be invoked for the purpose of correcting it. A. I. R. 1924 Oudh 408 
= 78 Ind Cas. 96=fiO. L. J. 227=80 Ind. Cas. 833. Court can amend a record 
even after an appeal is brought. A. I. R. 1924 Pat. 528 = 2 Pat. L. R. Civ. 6 = 5 P. L. 
T. 588=78 Ind. Cas. 794; A. I. R. 1924 All. 127=74 Ind. Cas. 842. When lower 
Court's decree has been superseded by that of appellate Court, lower Court 
cannot amend its decree. A. I. R. 1921 U. B. 5=4 U. B. R. ! = 66 Ind. Cas. 799 ; 
63 Ind. Cas. 840 ; A. I. R. 1921 All. 130=19 A. L. J. 375 = 62 Ind. Cas. 910. 
An application for amendment of a decree is maintainable under s. 152 where the 
question of award of costs is not in dispute but only the method of assessments or 
any item awarded is in controversy. 165 Ind. Cas. 904= A. I. R. 1936 Pesh. 196. 
Application by the plaintiff to amend the decree so as to bring its terms in 
comformity with judgment must be made to the Court which passed it and not 
to the appellate Court. 57 Ind. Cas. 710. When decree is confirmed on appeal, 
appellate Court alone can amend the decree even when appeal is dismissed under 
Order XLI, r. ii. 55 Ind. Cas. 305; see also 43 Ind’ Cas. 360. When High Court 
refuses to revise decree of Small Cause Court it must remain as the decree of the 
original Court and an application for the amendment of it must be made to the 
oiiginal and not to the High Court, i Lah. 342 = 56 P. L. R. 1921 = 81 P. W. R. 
1920=58 Ind. Cas. 630. Where lower Court's decree has been superseded by 
High Court, application for amendment should be made to the High Court. 42 
ind. Cas. 970; A. I. R. 1921 All, 130=19 A. L. J. 375 = 62 Ind. Cas. 910; 31 

M. L. J. 438=( i 9 i 6) 2 M. W. N. 249=4 L. W. 225 = 35 Ind. Cas. 891 ; 16 A. L. J. 
451 =46 Ind. Cas. 376 ; 45 Ind. Cas. 246. Successor in office of Judge can rectify 
an accidental error in judgment of his predecessor. 18 A. L. J. 501=2 U. P. L. R. 
All. 195=55 Ind. Cas. 963 ; see also 44 C. 28 = 38 Ind. Cas. 584 ; 139 Ind. Cas. 9^3 = 
13 P. L. T. 576=A. I. R. 1932 Pat. 331. Court in s. 152 does not mean the presiding 
Judge but the Court means whoever may be the presiding officer. 2 Pat. 296=63 Ind. 
Cas. 840. The mere fact of an appeal being filed does not oust the jurisdiction of 
original Court to amend plaint or decree on account of clerical error. When the trial 
Court's decree is merged into appellate decree then only the jurisdiction of the 
original Court is ousted. 1931 A. L, J. 536= A. I. R. 1931 All. 736 ; see also 36 C. W. 

N. 665. Where an appeal has been summarily dismissed under Order 41, 
rule II, by the High Couii, the application for amendment of the decree should be 
made to the lower Court, ii Pat. 409=138 Ind. Cas. 908=13 Pat. L. T. 489= A. I. R. 
1932 Pat. 238. 

Appeal and revision. — No appeal lies against order amending decree nor can 
order directing amendment be challenged in appeal against amended decree. 
120 Ind. Cas. 174 ; see also 30 C. 679 ; A. I. R. 1927 Lah. 68=68 Ind. Cas. 883 ; 
73 Ind. Cas. 679=97 Ind. Cas. 66=A. I. R. 1926 Lah. 664. But where Court 
wrongly declines to amend decree, it is failure to exercise jurisdiction vested 
in the Court, and the High Court can interfere in revision. A, I. R. 1929 
Lah. 664=30 P. L. R. 663= 1 15 Ind. Cas. 542. Order amending decree without 
gi^ng opportunity to party against whom amendment was to operate to show cause 
against it, is open to review. A. !. R. 1926 All. 384=48 A. 281 = 24 A. L. J. 266=94 
Ind. Cas. 877, Where the order is under order 47 and not under s. 152 an appeal 
lies. 3 Lah, L. J. 341=66 Ind. Cas. 992. 
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Dday.-* Where the delay on the part of the applicant for correction of a decree 
is not capable of satisfactory explanation the Court nay reject the application. 139 
Ind. Cas. saSa-sb C. W. N. 97= A. 1 . R. 1932 Cal. 563. 

158. [New.'\ The Court may at any time, and on slich terms as to 

^ costs or otherwise as it may think fit* amend 

General power to amend. (]efect or error in any proceeding in a suit ; 

and all necessary amendments shall be made for the purpose of determining 
the real question or issue raised by or depending on such proceeding. 

Scope — Any defect or error in any proceeding can be amended. An application 
not signed by the parties, though it ought to have been or should be allowed to be 
signed by way of amendment. A. 1 . R. 1924 All. 804 R. $ A. 565 Civ.sga Ind. 
Cas. 65. The filing of an appeal is included in the term '*any proceeding." A. 1 . R. 
1930 All. 131 = 123 Ind. Cas. 824. Pending the decision of appeal from it the decree 
of the trial Court remains in force and can be amended by the Court passing it. 
The jurisdiction of the trial Court to interfere with the decree ceases only when 
decree is passed in appeal. A.I.R. 1926 Ail. 304^48 A. 224=24 A. L. J. 149=92 Ind. 
Cas. 264 ; but see A. 1 . R. 1^4 Bom. 166=25 Bom. L. R. 888=77 Ind. Cas. 171. 
Where a mistake as to description of village in which mortgaged properly is situate 
is found in appeal the appellate Court should allow amendment of plaint to rectify 
the mistake. A. 1 . R. 1922 All. 81=20 A. L. J. 159=66 Ind. Cas. 208. A clerical 
error in the plaint about description of property can be corrected by the High Court 
even after decree is passed in whatever subsequent record it is repeated by mistake. 
14 L. W. 445=62 Ind. Cas. 652. This section has no application where an order 
is passed dismissing an application under Order IX, r. 13, for defuult as the dismissal 
order is not an error or defect in the proceedings, though it may be an erroneous 
order as made on merits. A. I. R. 1922 Pat. 121 = 1922 Pat. 5=60 Ind. Cas. 152. 
Where judgment and decree granted possession but omitted to make any mention 
of nr/in^'.profits, such accidental omission is covered by s, 152. A. I. R. 1937 Oudh 
191. Under the provisions of s. 153 a Court may, subject to the provisions of s. 5. 
Limitation Act, allow the amendment of an appeal against the person who had died 
before the date of the presentation of the memorandum, although it is found that no 
appeal in law exists. A. 1 . R. 1934 Nag 274. Where a vakil's name is not included in 
the body of the vakalatnama but the vakaiatnama is executed with the intention of 
appointing the vakil and the vakil accepts the vakalatnama and presents the plaint, 
the Court can correct*the vakalatnama on a subsequent application praying tor the 
same and the presentation of the plaint is valid. A. 1 . R, 1934 All. 810 The 
fact that the dead man had been made a parly by mistake does not deprive the 
Court of the power to implead his legal representatives and proceed with the hearing 
of the appeal. Section 153, C. P. Code, allows the Court a discretion to do so 
in a fit case. e. ,where the mistake is a hona fide one. A. 1 . R. 1936 Pesb. 192. 

A party should not be punished for inapt procedure when its right is clear, and 
there can be no m sunderstanding, surprise or prejudice to other side. Where 
parties, and the Court have understood real meaning of application it ought to be 
amended in suitable form. A. 1 . R. 1921 All. 321 = 19 A. L. J. 549=^63 Ind. Cas. 184 
It is an abuse of the process of the Court to overvalue a suit and the plaint should 
be returned for presentation to proper CourL A. I. R. 1925 All. 142=83 Ind. Cas. i. 
Where an appeal is presented against a person who was dead at the date of presen- 
tation the cause title may be amended or the appeal memo may be returned for 
amendment and re- presentation. A. 1 . R. 1925 Mad. 1210=49 M. L. J. 590=49 M. 
18=23 L. W. 418 ; see also 75 Ind Cas. 739=^43 M. L. ]. 231. An amendment asked 
for, bef 01 e any pfejud ice could have arisen and which would raise no question of 
limiution should be allowed. A. I. R. 1922 Mad. 4 > 7=43 M. L. J. 184=16 L. W. 
i78=(i922) M. W. N. 5I4»7o Ind. Cas. 743 - 

Notice by Court should be given by Court to judgment-debtor in case of applica- 
tion for amendment of sale certificate by the auction purchaser. A. I. R. 1922 Mad. 
63 =(i 922) M. W. N. 130=16 L. W. 760=65 Ind. Cas. 732. Rules of Courts are only 
provisions intended to secure the proper administration of justice and they should 
therefore bp subordinate to that purple so that full powers of amendment must be 
enjoyed and should always be exercised liberally but nonetheless one distinct cabse 
of action cannot be substituted for another, nor can the subject-matter tA the suit be 
changed by amendment. A. I. R. 1022 P. C 249””24 Bom. L. R. 682^30 M. L. T. 
28=48 1 . A. 214-48 C. 832=(i92i) M. W, N, 396 (P. C.)=63 lad. Cas. 914. Ss. 161, 
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152 and I S3 are very salutary provisions of law and are meant to invest the Court 
with authority to see that the object for which the Court exists is carried out and 
that the merest technicality may not be allowed to stand in the way of substantial 
justice. 55 A. 2i6=A. 1 . R. 1933 All. 295=145 I^d. Cas. 437 = 1933 A. L. J. no. 
Where the verification in an application for leave to appeal lies forma pauperis not 
being in the manner prescribed by the Code, the Court should allow the applicant 
a chance to correct the defect of the verification before rejecting the application itself. 
A. I. R. 1937 Nag. 108. 

154- rS. 8, third para.} Nothing in this Code shall affect any 
. present right of appeal which shall have 

Saving of present right of accrued to any party at its commence- 

^ ’ ment. 

Scope. — The right of appeal is substantive right and as such this section does 
not touch the right existing at the passing of the statute. Colonial Sugar Refining 
Co, V. Irving,, (1905) A. C. 369=74 L. J. P. C. 77 = 2i T. L. R. 5i3 = 92 L. T. 738 ; 
see also 54 I. A. 421 = 47 C. L. J. i=A. 1 . R. 1927 P. C. 242. Express saving of 
pending rights of appeal do not imply repeal of other vested rights. A. I. R. 1921 
Mad. 126=13 L. W. 37 = (i92i) M. W. N. 181=61 Ind. Cas. 979. The fact that the 
execution sale took place and the application is set aside on the ground of fraud 
was made before the new Code of Civil Procedure came into operation does not 
make the order passed on the application after the new Code came into force subject 
to a second appeal under the provisions of the old Code. 17 C. W. N 524 ; 17 C. 
W. N. 5250. Section 154 of the Code shows that the legislature in enacting it con* 
sidered that it might and would interfere with rights and the argument that such 
a view would cause hardship, as previously existing rights would be imperilled, over- 
looks the provision which prescribed that the Code, although passed in March, 190S. 
should not come into force until January, 1909. and thus afforded opportunity to all 
persons having rights under the old Code to enforce them before the new Code came 
into operation. 17 C. W. N. 622. Section 154 means that nothing shall prejudi- 
cially affect any present right of appeal. It can have no bearing on the powers of 
an appellate Court in dealing with appeals before it. 9 Ind. Cas. 815 • see also 9 M. 
L. T. 259=21 M. L. J. 631=9 Ind. Cas. 937 ; 8 Ind. Cas. 8=7 A. L. J, 1070 ; 15 Ind. 
Cas. 725 = 84 P. W, R. 1912 ; 16 C. W. N. 1015. 

155. {New.] The enactments mentioned in the Fourth Schedule are hereby 
. J . amended to the extent specified in the fourth 

Amendment of certain Acts. column thereof. 


Continuance of orders under 
repealed enactments. 


156. [Repeals.] Repealed by s. J and Schedule II of the Second Repealing 
and Amending Act, 19 14 {XVII of j 9 / 4 ^) 

157 . [S. 3, second sentence.] Notifications published, declarations 

and rules made,- places appointed, agreements 
filed, scales prescribed, forms framed, appoint- 
ments made and powers conferred under Act. 

VllI of 18 S 9 or under any Code of Civil Procedure or any Act amending 
the same or under any other enactment hereby repealed shall, so far as they 
are consistent with this Code, have the same force and effect as if they had been 
respectively published, made, appointed, filed, prescribed, framed and conferred 
under this Code and by the authority empowered thereby in such behalf. 

Scope. — Section 1 57, C. P..Code, is an enabling and not a repealing section. The 
words “so far as they are inconsistent with this Code’' which occur in this section 
do not impliedly repeal rules framed under s. 269, C. P. Code of 1882. 24 M. L. J. 
637=20 Ind. Cas. 775 (F. B.). The term "rules made" means rules made by the 
proper authority having jurisdiction. Rules under the old Code which were then 
ullra vires are not valid because they could be made under the new Code. 29 
M. L. J. 663=31 Ind. Cas. 924. 

158 . (S. 3, second para ] In every enactment or notification passed or 

issued before the commencement of this Code 
in which reference is made to or to any Chapter 
or section of Act Vlll of 1839 or any Code of 
Civil Procedure or any Act amending the sanye 


Reference to Code of Civil 
Procedure and other repealed 
enactments. 


C. P, Code — 47 
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or any oUiei enactment hereby repealed, such reference shall, so far as may 
be practicable, be taken to be made to this Code or to its corresponding Part, 
Order, section or rule. 

Scope.— Alterations in proeetiure arc always rotrospeciive unless there lie some 
good reasons against it. 7 Ind. Cas. ii. In the absence of provisions to the contrary 
the expired or the repealed Act is considered to have never been in exinteoM 
except as to matters and transactions past and closed. Sustets v. Klhsoti^ 9 & C. 

752. Churchill v. Crease^ 5 Bing. 177. But a repeal docs not affect any nglii, 
jprivilege, obligation or liability acquired* accrued or incurred under any enacimeiii 
•o repealed. Lewis v. Hughes (1916). i K. B. 813 C. A. 


THE FIRST SCHEDULE. 


ORDER I. 

Parties to Suits, 

Rules. 

1. Who may be joined as plaintiffs. 

2. Power of Court to order separate 
trials. 

3. Who may be joined as defendants. 

4. Court may give judginent for or 
against one or more of joint parties. 

5. Defendant need not be interested in 
all the relief claimed. 

6. Joinder of parties liable on same con- 
tract. 

7. When plaintiff in doubt from whom 
redress is to be sought, 

8. One person may sue or defend on , 
behalf of all in same interest. 

9. Misjoinder and non*joinder. 

10. Suit in name of wrong plaintiff. 

Court may strike out or add parlies. 
Where defendant added, plaint to be 
amended. 

11. Conduct of suit. 

12. Appearance of one of several plain- 
tiffs or defendants for others. 

13. Objections as to non-join Jer or mis- 
joinder. 


i ORDER III. 

j Pecogniie/t Agents amt Pleaders, 

\ Rules. 

1. Appearances, etc., may be in person, 
by recognised agent or by pleader. 

2. Recognized agents. 

3. Service of process on recognized 
agent. 

4. Appointment of pleader. 

5. Service of process on pleader. 

6. Agent to accept service. 

Appointment to be in writing and to 
be hied in Court. 


ORDER IV. 
Institution of Suits, 

1, Suit to be commenced by plaint. 

2. Register of suits. 


ORDER V. 

Issue and Service of Summons, 
Issue of summons. 


ORDER II. I. 


Frame of Suit, 

1. Frame of suit. 

2. Suit to include the whole claim. 
Relinquishment of part of claim. 
Omission to sue for one of several 
reliefs. 

3. Joinder of causes of action. 

4. Only certain claims to be joined for 
recovery of immovable property. 

$. Claims by or against executor* ad- 
ministrator or heir. 

6. Power of Court to order separate 
trials. 

7. Ot^jections as to misjoinder. 


3. 


4. 


5 - 


6 . 


7. 


8 . 


Summons. 

Copy or statement annexed to sum- 


mons. 

Court may order defendant or plain- 
tiff to appear in person. 

No party to be ordered to appear in 
person unless resident within certain 
limits. 

Summons to be either to settle issues 
or for final disposal. 

Fixing day for appearance of defen- 
dant. 

Summons to order defendant to 
produce documents relied op by 
him. 

On issue of summons for final dis- 
posal, defendant 10 be directed to 
produce his witnesfeSt 



TUB CODB OF CIVIL PROCBDURB. 


371 


Sob. I.] 


Rules. 

Service of Summons. 

9. Delivery or transmission of summons 
for seivice. 

10. Mode of service. 

11. Service on several defendants. 

12. Service to be on defendant in person 
when practicable, or on his agent. 

1 3. Service on agent by whom defendant \ 

carries on business. I 

14. Service on agent in charge in suits i 
for immovable property. 

1 5. Where service may be on male mem- 
ber of defendant's family. 

16. Person served to sign acknowledg- 
ment. 

17. Procedure when defendant refuses 
to accept service or cannot be found. 

18. Endorsement of time and manner ; 
of service 

19. Examination of serving officer. 

20. Substituted service. 

Effect of substituted service. 

Where service substituted, time for 
appearance to be fixed. 

21. Service of summons where defendant 
resides within jurisdiction of another 
Court. 

22. Service, within Presidency-towns and 
Rangoon, of summons issued by 
Courts outside. 

23. Duty of Courts to which summons 
is sent. 

24. Service on defendant in prison. 

25. Service where defendant resides 
out of British India and has no 
agent. 

26. Service in foreign territory through 
Political agent or Court. 

27. Service on civil public officer or on 
servant of railway company or local 
authority. 

28. Service on soldiers. 

29. Duty of persons to whom summons is 
delivered 01 sent for service. 

30. Substitution of letter for summons. 

ORDER VI. 

Pleading generally. 

1. Pleading. 

2. Pleading to state material facts and 
not evidence. 

3. Forms of pleading. 

4. Particulars to be given where 
necessary. 

5. Further and belter statement, or 
particulars. 

6 . Condition precedent. 

7. Departure. 

8^ Denial of contract. 

9. Effect of document to be stated. 

10. Malice, knowledge, etc. 

11. Notice. 

12. Implied contract, or relation. 


Rules. 

13. Presumptions of law, 

14 Pleading to be signed. 

15. Verification of pleadings. 

16. Striking out pleadings. 

17. Amendment of pleadings. 

18. Failure to amend after order. 


ORDER VII. 

Plaint. 

1. Particulars to be contained in plaint. 

2. In money suits. 

3 Where the subject-matter of the suit 
is immovable property. 

4. When plaintiff sues as representative. 

5. Defendant’s interest and liability to 
be shown. 

6. Grounds of exemption from limitation 
law. 

7. Relief to be specifically stated. 

8. Relief founded on separate grounds. 

9 Procedure on admitting plaint. 

Concise statements. 

10. Return of plaint. 

Procedure on returning plaint. 

11. Rejection of plaint. 

12. Procedure on rejecting plaint. 

13. Where rejection of plaint does not 
' preclude presentation of fresh plaint. 

Documents relied on in plaint. 

14. Production of document on which 
! plaintiff sues. 

I List of other documents. 

1 5. Statement in case of documents not 
i in his possession or power. 

^ 16. Suits on lost negotiable instruments. 

1 17. Production of shop-book. 

Original entry to be marked and 
returned. 

18. Inadmissibility of document not pro- 
duced when plaint filed. 


ORDER VIII. 

Written Statement and Set-off^ 

1. Written statement. 

2. New facts must be specially pleaded. 

I 3. Denial to be specific. 

4. Evasive denial. 

5. Specific denial. 

6. Particulars of set-off to be given 
written statement. 

Effect of set-off. 

7. Defence or set-ofi founded on 
separate grounds. 

8. New ground of defence. 

9. Subsequent pleadings. 

10, Procedure when party fails to pre- 
sent written statement called for by 
Court. 
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ORDER IX. 

Appearance of parties and Consequence 
of non-appearance, 

Buies. 

1. Parlies to appear on day fixed in 

summons for defendant to appear ‘ 
and answer. ! 

2. Dismissal of suit where summons * 
not served in consequence of plain- ! 
tifPs failure to pay costs. 

3. Where neither party appears, suit 
to be dismissed. 

4« Plaintiff may bring fresh suit or Court 
may lestore suit to file. 

5. Dismissal of suit where plaintiff, 

after summons returned unserved, 
fails for a year to apply for fresh ; 
summons. ‘ 

6. Procedure when only plaintiff 

appears. 

When summons duly served. 

When summons not duly served. 

When summons served, but not in ! 
due time. 

7. Procedure where defendant appears ! 
on day of adjourned hearing and ; 
assigns good cause for previous non- i 
appearance. 

8. Procedure where defendant only ' 

appears. ' 

9. Decree against plaintiff by default ; 
bars fresh suits. 

10. Procedure in case of non-attendance 
of one or more of several plaintiffs. 

11. Procedure in case of non-attendance 
of one or more of several defendants. 

12. Consequence of non-attendance, with- 
out sufficient cause shown, of parly 
ordered to appear in person. 

Setting aside Decree ex parte, 

13. Setting aside decree ex parte against 
defendant. 

14. No decree to be set aside without i 
notice to opposite party. 


ORDER X. 1 

Eximination of Parties by the Court. 

1. Ascertainment whether allegations . 
in pleadings are admitted or denied. 

2. Oral examination of a party, or 
companion of party. 

3. Substance of examination to be 
written. 

• 4. Consequence of refusal or inability 
of pleader to answer. I 


ORDER XI. 

Discovery and Inspection. 

1. Discovery by interrogatories. 

2. Particular interrogatories to be 
sobmltted. 


Rules. 

3. Costs of interrogatories. 

4. Form of interrogataries. 

5. Corporations. 

6. Objections to interrogatories by 
answer. 

7. Setting aside and striking out inter- 
rogatories. 

8. Affidavit in answer filing. 

9. Form of affidavit in answer. 

10. No exception to be taken. 

1 1. Order to answer or answer further. 

12. Application for discovery of docu- 
ments. 

13. Affidavit of documents. 

14. Production of documents. 

15. Inspection of documents referred to 
in pleading or affidavits. 

16. Notice to produce. 

17. Time for inspection when notice 
giverj. 

18. Order for inspection. 

19 Verified copies. 

20. Premature discovery. 

21. Non-compliance with order for 
discovery. 

22. Using answers to interrogatories at 
trial. 

23. Order to apply to minors. 


ORDER XII. 

Admissions, 

1. Notice of admission of case. 

2. Notice to admit documents. 

3. Form of notice. 

4. Notice to admit facts. 

5. Form of admissions. 

6. Judgment on admissions. 

7. Afi^davit of signature. 

8. Notice to produce documents. 

9. Costs. 

ORDER XIII. 

Production^ Impounding and Return 
of Documents. 

1. Documentary evidence to be pro- 
duced at first hearing. 

?. Effect of non-production of docu- 
ments. 

3. Rejection of irrelevant or inadmiss- 
ible documents. 

4. Endorsements on documents admit- 
ted in evidence. 

5. Endorsements on copies of admitted 
entries in books, accounts and 
records. 

k. Endorsements on documents rejec- 
ted as inadmissible in evidence. 

7, Recording of admitted and return of 
rejected documents. 
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Rules. 

8. Court may order any document to be 
impounded. 

g. Return of admitted documents. 

10. Court may send for papers from its 
own records or from other Courts. 

11, Provisions as to documents applied 
to material objects. 


ORDER XIV. 

Seitlement of Issue and Determination 

of Suit on Issues of Law or on Issues 
agreed upon. 

It Framing of issues. 

2. Issues of law and of fact. 

3. Materials from which issues may be 
framed. 

4. Court may examine witnesses or 
documents before framing issues. 

5. Power to amend, and strike out 
issues. 

6. Questions of fact or law may by j 

agreement be stated in form of 1 
issues. I 

7. Court, if satisfied that agreement 
was executed in good faith, may 
pronounce judgment. 

ORDER XV. 

Disposal of the Suit at the fiirst hearing. 

1. Parties not at issue. 

2. One of several defendants not at 
issue. 

3. Parties at issue. 

4. Failure to produce evidence. 

ORDER XVI. 

Summoning and Attendance of Witnesses. 

1. Summons to attend to give evidence 
or produce documents. 

2. Expenses of witness to be paid into 
Court on applying for summons. 
Experts. 

Scale of expenses. 

3. Tender of expenses to witness. 

4. Procedure where insufficient sum 
paid in. 

Expenses of witness detained more 
than one day. 

5. Time, place and purpose of atten- 
dance to be specified in summons. 

6. Summons to produce document. 

7. Power to require persons present 
in Court to give evidence or produce 
document. 

8. Summons how served. 

9* Time for serving summons. 

10. Procedure where witnees fails to 
comply with summons. 


Rules. 

11. If witness appears, attachment may 
be withdrawn. 

12. Procedure if witness fails to appear. 

13. Mode of attachment. 

14. Court may of its own accord sum- 
mon as witnesses strangers to suit. 

15. Duty of persons summoned to give 
evidence or produce document. 

16. When they may depart. 

17. Application of rules 10 to 13. 

18. Procedure where witness apprehend- 
ed cannot give evidence or produce 
document. 

19. No witness to be ordered to attend in 
person unless resident within certain 
limits. 

20. Consequence of refusal of party to 
give evidence when called on by 
Court. 

21. Rules as to witnesses to apply to par- 
ties summoned. 

ORDER XVII. 

Adfounmenis. 

1. Court may grant time and adjourn 
hearing. 

Costs of adjournment. 

2. Procedure if parties fail to appear 
on day fixed. 

3. Court may proceed notwithstanding 
either party fails to produce evid- 
ence, etc. 

ORDER XVIII. 

Hearing of the Suit and Examination 
of Witnesses. 

1. Right to begin. 

2. Statement and production of evid- 
ence. 

3. Evidence where several issues. 

4. Witnesses to be examined in open 
Court. 

5. How evidence shall be taken in 
appealable cases. 

6 . When deposition to be interpreted. 

7. Evidence under section 138. 

8. Memorandum when evidence not 
taken down by Judge. 

9. When evidence may be taken in 
English. 

10. Any particular question and answer 
may be taken down. 

11. Questions objected to and allowed 
by Court. 

T2. Remarks on demeanour of witnesses. 

13. Memorandum of evidence in un- 
appealable cases. 

14. Judge unable to make such memo- 
randum to record reasons of his 
inability. 
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Rules. 

15. Power to deal with evidence taken 
before another Judge. 

16. Power to examine witness imme- 
diately. 

17- Court may recall and examine wit- 
ness. 

iS. Power of Court to inspect. 


ORDER XIX. 

Affidcevih. 

1. Power to order any point to be 
proved by affidavit. 

2. Power to order attendance of depo- 
nent for cross-examination. 

3. Matters to which affidavits shall be 
confined. 


ORDEER XX. 

Judgment and Decree* 

1. Judgment when pronounced. 

2. Power to pronounce judgement writ- 
ten by Judge's predecessor. 

3. Judgement to be signed. 

4. judgements of Small Cause Courts. 
Judgements of other Courts. 

5. Court to state its decision on each 
issue. 

6. Contents of decree. 

7. Date of decree. 

8. Procedure where Judge has vacted 
office before singing decree. 

9. Decree for recovery of immovable 
property. 

10. Decree for delivery of movable 
property. 

11. Decree may direct payment by in- 
stalments. 

Order, after decree, for payment by 
instalments. 

12. Decree for possession and mesne 
profits. 

13. Decree in administration-suit. 

14. Decree in pre-emption-suit. ; 

1 3. Decree in suit for dissolution of part- 
nership. 

16. Decree in suit for account between 
principal and a^ent. 

17. Special directions as to accounts. 

18. Decree in suit for partition of pro- ' 
periy or separate possession of a 
share therein. 

19. Decree when set-off is allowed* 
Appeal from decree relating to set- 
off. 

20. Certified copies of judgment and 

t decree to be furnished. 


ORDER XXI. 

Execution of Decrees and Orders 
Payment under Decree. 

Rules. 

1. Modes of paying money under docree. 

2. Payment out of Court to decree- 
holder. 

Courts executing Decrees. 

3. Lands situate in more than one juris- 
diction. 

4. Transfer to Court of Small Causes. 

5. Mode of transfer. 

6. Procedure where Court desires that 
its own decree shall be executed by 
another Court. 

7. Court receiving copies of decree, etc., 
to file same without proof. 

8. Execution of decree or order by 
Court to which it is sent. 

9. Execution by High Court of decree 
transferred by other Court. 

Application for Execution* 

10. Application for execution. 

11. Oral application. 

Written application. 

12. Application for attachment of mova- 
ble property not in judgment-deb- 
tor’s possession. 

13. Application for attachment of immo- 
vable property to contain certain 
particulars, 

14. Power to require certified extract 
from Collector's register in certain 
cases. 

13. Application for execution by joint 
decree-holder. 

16. Application for execution by trans- 
feree of decree. 

17. Procedure on receiving application 
for execution of decree. 

18. Execution in case of cross-decrees. 

19. Execution in case of cross-claims 
under same decree. 

20. Cross-decrees and cross-claims in 
mortgage-suits. 

21. Simultaneous execution. 

22. Notice to show cause against execu- 
tion in certain cases. 

23. Procedure after issue of notice. 

Process for Execution. 

24. Process for execution. 

2 3. Eudoisemeut on process. 

Stay of Execution. 

26. Wheu Court may stay execution. 

Power to reejuire security from, or 
impose conditions upon, judgment- 
debtor. * 

37. Liability of judgment-debtor dis- 
charged. 
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RULES. 

28. Order of Court which passed decree 
or of appellate Court to be binding 
upon Court applied to« 

29. Stay of execution pending suit 
between decree-holder and judg- 
ment-debtor. 

Mode 0/ Execution, 

30. Decree for payment of money. 

31. Decree for specific movable 
property. 

32. Decree for specific performance for 
■ restitution of conjugal rights or 

for an injunction. 

33. Discretion of Court in executing 
decrees for restitution of conjugal 
rights. 

34. Decree for execution of documents, 
or endorsement of negotiable ins- 
trument. 

35. Decree for immovable property 

36. Decree for delivery of immovable 
property when in occupancy 0/ 
tenant. 

Arrest and Detention in the Civil Prison, 

37. Discretionary power to permit 
judgment-debtor to show cause 
against detention in prison. 

38. Warrant for arrest to direct judg- 
ment-debtor to be brought up. 

39. Subsistence-allowance. 

40. Proceedings on appearance of judg- 
ment-debtor in obedience to notice 
or after arrest. 

Attachment of Property, 

4 ** Examination of judgment-debtor 
as to his properly. 

42. Attachment in case of decree for 
rent or mesne profits or other j 
matter, amount of which to be •' 
subsequently determined. 

43. Attachment of movable property, 
other than agricultural produce, in 
possession of judgment-debtor. 

4$, Attachment of argricultural produce. 

45. Provisions as to agricultural produce 
under attachment. 

46. Attachment of debt, share and other 
property not in possession , of judg- 
ment-debtor. 

47. Attachment of share in movables. 

48. Attachment of salary or allowances \ 

of public officer or servant of railway 
company or local authority. 

49. Attachment of partnership property. 

50. . Execution of decree against firm. 

51. - Attachment of negotiable instruments. 

52. Attachment of property in custody 
of Court or public officer. 

$3. Attachment of decrees. . 

54. AtUebment of immovable property. 


Rules. 

53. Removal of attachment after satis- 
faction of decree. 

56. Order for payment of coin or cur- 
rency notes to [>arty entitled under 
decree. 

57. Determination of attachment. 

Investigation of claims and objections, 

58. Investigation of claims to, and 
objections to attachment ofi attached 
properly. 

Postponement of sale. 

59. Evidence to be adduced by claimant. 

60. Release of property from attach- 
ment. 

6r. Disallowance of claim to property 
attached. 

62. Continuance of attachment subject 
to claim of incumbrancer. 

63. Saving of suits to establish right to 
attached property. 

Sale generally, 

64. Power to order property attached 
to be sold and proceeds to be paid 
to person entitled. 

65. Sales by whom conducted and how 
made. 

66. Proclamation of sales by public 

auction. 

67. Mode of making proclamation. 

68. Time of sale. 

69. Adjournment or stoppage of sale. 

70. Saving of certain sales. 

71. Defaulting purchaser answerable for 
loss on re-sale. 

72. Decree-holder not to bid for or buy 
property without permission. 

Where decree-holder purchases, 
amount of decree may be taken as 
payment. 

73. Restriction on bidding or purchase 
by officers. 

Sale of Movable Property, 

74. Sale of agricultural produce. 

75. Special provisions relating to grow- 
ing crops. 

76. Negotiable instrument and shares 
in corporations. 

77. Sale by public auction. 

78 . Irregularity not to vitiate sale, but 
any person injured may sue. 

\ 79. Delivery ot movable properly, debts 

\ and shares. 

80. Transfer of negotiable instruments 
and shares. 

81. Vesting order in case of other 
property. 

Sale of immovable property. 

82. What Coutls may order sales. 



^ oooi <» avn. PRociDun. 


[Selkl. 


376 

Rales. 

83. Postponement of sale to enab!e 
judgment-debtor to raise; amount 
of decree. 

84. Deposit by purchaser and re-sale on 
default 

85. Time for payment in full of purchase- 
money. 

86. Procedure in default of payment. 

87. Notification on re-sale. 

88. Bid df co-sharer to have preference. 

89. Application to set aside sale on 

deposit. 

90. Application to set aside sale on 

ground of irregularity or fraud. 

91. Application by purchaser to set aside 
sale on ground of judgment-debtor 
having no saleable interest. 

92. Sale when to become absolute or 
be set aside. 

93. Return of purchase-money in certain 
cases. 

94. Certificate to purchaser. 

95. Delivery of property in occupancy 

of judgment-debtor. 

96. Delivery of property in occupancy 
of tenant. 

Resistance to delivery of possession to 
Decree-holder or Purchaser. 

97. Resistance or obstruction to possess- 
ion of immovable property. 

98. Resistance or obstruction by judg- 
ment-debtor. 

99. Resistance or obstruction by hona 
fide claimant. 

joo. Dispossession by decree-holder or 
purchaser. 

101. Bona fiae claimant to be restored to 
possession. 

102. Rules not applicable to transferee 
pendente lite. 

103. Orders conclusive subject to regular 
suit. 

ORDER XXII. 

Death, Marriage and Insolvency 
of Parties. 

I. No abatement by party's death, if 
right to sue survives. 

% Procedure where one of several 
plaintiffs or defendants dies and 
right to sue survives. 

' '‘m Procedure in case of death of one of 
several pfaintififs or of sole plainiiflT, 
Procedure iiKvXase of death of one 

<1 of several deWjdants or of sole de- 
fendant \ 

5. Determination of \quesiion as to 
legal representativeNw 

6. No abatement by reasfcpn of death 

lt«arfncr ( 


Rules. 

7. Suit not abated by marriage of 
female party. 

8. When plaintiff's insolvency bars 
suit. 

Procedure where assignee fails to 
continue suit or give security. 

9. Effect of abatement or dismissal. 

10. Procedure in case of assignment 
before final order in suit 

11. Application of Order to appeals. 

, 12. Application of Order to proceedings. 

ORDER XXIII. 

Withdrawal and Adjustment oj Suits^ 

1. Withdrawal of suit or abandonment 
of part of claim. 

2. Limitation law not affected by first 
suit. 

3. Compromise of suit 

4. Proceedings in execution of decrees 
not affected. 


ORDER XXIV. 

Payment into Court. 

1. Deposit by defendant of amount in 
satisfaction of claim. 

2. Notice of deposit. 

3. Interest on deposit not allowed to 
plaintiff after notice. 

4. Procedure where plaintiff accepts 
deposit as satisfaction in part. 

5. Procedure where he accepts it as 
satisfaction in full. 

ORDER XXV. 

Security for Costs. 

1. When security for costs may be re- 
quired from plaintiff. 

Residence out of British India. 

2. Effect of failure to furnish secuiity. 


ORDER XXVI. 

Commissions. 

Commissions to examine Witnesses. 

1. Cases in which Court may issue 
commission to examine witness. 

2. Order for commission. 

3. Where witness resides within Court's 
jurisdiction. 

4. Persons for whose examination 
commission may issue. 

$. Commission or Request to exafiiine 
witness not within British India. 

6 . Court to examine witness pursuant 
to cotnpiission. ^ 
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Rules. 

7. Return of commission with deposi- 
tions of witnesses. 

8. When depositions may be read in 
evidence. 

Commissions for Local Investigations, 

9. Commissions to make local investi- 
gations. 

10. Procedure of Commissioner. | 

Report and depositions to be evi- ' 
dence in suit. | 

Commissioner may be examined in | 
person. 

Commissions to examine Accounts, 

ir. Commission to examine or adjust 
accounts. 

12. Court to give Commissioner neces- ‘ 
sary instructions. 

Proceedings and report to be evi- ' 
dence. 

Court may direct further inquiry. 
Commissions to make Partitions, 

13. Commission to make partition of 
immovable property. 

14* Procedure of Commissioner. 

General Provisions. 

I e Expenses of commission to be paid . 
into Court. 

16. Powers of Commissioners. 

17. Attendance and examination of wit- . 
nesses before Commissioner. 

18. Parties to appear before Commi- 
ssioner. 

19. Commission issued at the instance < 
of foreign tribunals. 


ORDER XXVII. 

Suits by or against the Government 
or Public Officer in their 
Official capacity, 

1. Suits by or against Government. 

2. Persons authorized to act for 
Government. 

3. Plaints in suits by or against i 
Government. 

4. Agent for Government to receive ' 

process. i 

5. Fixing of day for appearance on , 
behalf of Government. 

6. Attendance of person able to answer 

g uestions relating to suit against 
iovernment. 

7. Extension of time to enable public 
officer to make reference to Govern- 
ment. 

8. Pfocedr.re in suits against public 
jDffiCBr. 


C. P. Code-48 


ORDER XXVlll. 

Suits by or against Military Men 
or Airmen, 

Rules. 

1. Officers of soldiers who cannot obtain 
leave may authorize any person to 
sue or defend for them. 

2. Persons so authorized may act per- 
sonally or appoint pleader. 

3. Service on person so authorized, or 
on his pleader, to be good service. 


ORDER XXIX. 

Suits by or against Corporations. 

1. Subscription and verification of 
pleading. 

2. Service on corporation. 

3. Power to require personal attend- 
ance of officer of corporation. 

ORDER XXX. 

Suits by or against Firms and Persons 
carrying on business in names other 
than their own, 

1. Suing of partners in name of firm. 

2 Disclosure of partners’ names. 

3. Service. 

4. Right of suit on death of partner. 

5. Notice in what capacity served. 

6. Appearance of partners. 

7. No appearance except by partners. 

8. Appearance under protest. 

9. Suits between co-partners. 

10. Suit against person carrying on 
business in name other than his 
own. 


ORDER XXXI. 

Suits by or against Trustees^ Executors 
and Administrators, 

I. Representation of beneficiaries in 
suits concerning property vested in 
trustees, etc. 

?. Joinder of trustees, executors and 
administrators. 

3. Husband of married executrix not 
to join. 


ORDER XXXII. 

Suits by or against Minors and Persons 
of Unsound Mind, 

1. Minor to sue by next friend. 

2. Where suit is instituted without next 
friend, plaint to be taken off the file. 

3. Guardian for the suit to be appointed 
by Court for minor defendant. 
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Rules. 

4. Who may act as next friend or be 
appointed guardian for the suit. 

5. Representation of minor by next 
friend or guardian for the suit. 

6. Receipt by next friend or guardian 

for the suit of property under decree i 
for minor. ' 

7. Agreement or compromise by next | 
friend or guardian for the suit. 

8. Retirement of next friend. 

9. Removal of next friend. 

10. Stay of proceedings or removal, etc., , 

of next friend. ! 

1 1 . Retirement, removal or death of . 
guardian for the suit. 

12. Course to be followed by minor 

plaintiff or applicant on attaining 1 
majority. I 

13. Where minor co-plaintiff attaining 
majority desires to repudiate suit. 

14 - Unreasonable or improper suit. I 

15. Application of rules to persons of j 
unsound mind. 

16. Saving for Princes and Chiefs. 

ORDER XXXIII. 

Sui/s by Paupers. 

1. Suits may be instituted in forma 
pauperis. 

2. Contents of application. 

3. Presentation of application. 

4* Examination of applicant. 

If presented by agent. Court may 
order applicant to be examined by 
commission. 

5. Rejection of application. 

6. Notice of day for receiving evidence 
of applicant’s pauperism. 

7. Procedure at hearing. 

8. Procedure if application admitted. 

9. Dispaupering. 

10. Costs where pauper succeeds. 


Rules. 

3. Final decree in foreclosure-suit. 
Power to enlarge time. 

Discharge of debt. 

4. Preliminary decree in suit for sale. 
Power to decree sale in foreclosure- 
suit. 

5. Final decree in suit for sale. 

6. Recovery of balance due on mortgage 
in suit for sale. 

7. Preliminary decree in redemption- 
suit. 

8 Final decree in redemption* suit. 

8A. Recovery of balance due on mort- 
gage in suit for redemption. 

9 Decree where nothing is found due 
or where mortgagee has been over- 
paid. 

10. Costs of mortgagee subsequent to 
decree. 

11. Payment of interest. 

12. Sale of property subject to prior 
mortgage. 

13. Application of proceeds. 

14- Suit for sale necessary to bring mort- 
gaged property to sale. 

15. Mortgages by the deposit of title- 
deeds and charges. 

ORDER XXXV. 

Interpleoiier. 

1. Plaint in interpleader- suit. 

2. Payment of thing claimed into Court. 

3. Procedure where defendant is suing 
plaintiff. 

4. Procedure at first hearing. 

5 Agents and tenants may not institute 
interpleader-suits. 

6. Charge for plaintiff’s costs. 


ORDER XXXVI. * 


1 1. Procedure where pauper fails. 

12. Government may apply for payment 

of Court-fees. I 

13. Government to be deemed a party. ; 

14. Copy of decree to be sent to Collec- ’ 

tor. : 

1 5. Refusal to allow applicant to sue as ; 

pauper to bar subsequent application \ 
of like nature. ! 

16. Costs. ! 


special Case, 

1. Power to state case for Court’s 
opinion, 

2. Where value of subject-matter must 
be stated. 

3. Agreement to be filed and registered 
as suit. 

4. Parties to be subject to Court’s 
jurisdiction. 

5. Hearing and disposal of case. 


ORDER XXXIV. I 

Suits relating to Mortgages of 
Immovable Property. 

1. Parties to suits for foreclosure, sale 
and redemption. 

2. Preliminary decree in foreclosure- 
suit. 


ORDER XXXVII. 

Summary procedure on Negotiable 
Instruments, ^ 

1. Application of order. 

2. Institution of summary suits upon 
bills of exchange, etc. 
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Rules. l 

3. Defendant showing defence on j 
merits to have leave to appear. 

4. Power to set aside decree. 

5. Power to order bill, etc., to be de- 
posited with officer of Court. 

6. Recovery of cost of nothing non- 
acceptance of dishonoured bill or . 
note. 

7. Procedure in suits. 

ORDER XXXVIII. ! 

Arreit and Attachnunt before Judgment » , 
Arrest before Judgment, 

1. Where defendant may be called 
upon to furnish security for appea- ‘ 
ranee. 

2. Security. 

3. Procedure on application by surety 
to be discharged. 

4. Procedure where defendant fails to 
furnish security or find fresh 
security. 

Attachment before Judgment, 

c. Where defendant may bo called 
upon to furnish security for produc- 
tion of property. ^ 

0. Attachment where cause not shown 
or security not furnished. 

7. Mode of making attachment. 

8. Investigation of claim to property 
attached before judgment. 

Removal of attachment when secu- 
rity furnished or suit dismissed. 

10. Attachment bofore judgment not 
to affect rights of strangers, nor bar 
decree- holder from applying for 
sale. 

11. Property attached before judgment 
not to be re-attached in execution of 
decree. 

12. Agricultural produce not attachable 
before judgment. 

13. Small Cause Court not to attach 
immovable property. 

ORDER XXXIX. 

Temporary Injunctions and Inter- 
locutory Orders, 

Temporary Injunctions, 

1. Cases in which temporary injunction 
may be granted. 

2. Injunction to restrain repetition or 
continuance of breach. 

3. Before granting injunction. Court to 
direct notice to opposite party. 

4. Order for injunction may be dis- 
charged, varied or set aside. 

5. Injunction to corporation binding 
on its ofificers. 


Rules. 

Interlocutory Orders, 

6. Power to order interim sale. 

7. Detention, preservation, inspection, 
etc., of subject-matter of suit. 

8. Application for such orders to be 
after notice. 

Q. When party may be put in imme- 
diate possession of land, the subject- 
matter of suit. 

10. Deposit of money, ctc„ in Court. 


ORDER XL. 
Appointment of Receivers, 

1. Appointment of Receivers. 

2. Remuneration. 

3. Duties. 

4. Enforcement of Receiver’s duties. 

5. When Collector may be appointed 

Receiver. 


ORDER XU. 

Appeals from Original Decrees, 

1. Form of appeal. 

What to accompany memorandum. 
Contents of memorandum. 

2. Grounds which may be taken in 
appeal. 

3. Rejection or amendment of memo- 

randum. 

4. One of several plaintiffs or defen- 
dants may obtain reversal of whole 
decree where it proceeds on ground 
common to all. 

Stay of Proceedings and of Execution, 

5. Stay by Appellate Court. 

Slay by Court which passed the 
decree. 

6. Security in case of order for execu- 
tion of decree appealed from. 

7. No security to be required from the 
Government or a public officer in 
certain cases. 

8. Exercise of powers in appeal from 
order made in execution of decree. 

Procedure on Admission of Appeal, 

9. Registry of Memorandum of Appeal. 
Register of appeals. 

10. Appellate Court may require appel- 
lant to furnish security for costs. 
Where appellant resides out of 
British India. 

11. Power to dismiss appeal without 
sending notice to lower Court. 

12. Day for hearing appeal. 

13. Appellate Court to give notice to 

Court whose decree appealed from. 
Transmission of papers to appellate 
Court. 

Copies of exhibits in Court whose 
decree appealed from. 
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Rules. 

14. Publication and service of notice 
of day for hearing appeal. 

Appellate Court may itself cause 
notice to be served. 

1 5. Contents of notice. 

Procedure on Hearing. 

16. Right to begin. 

17. Dismissal of appeal for appellant's 
default. 

Hearing appeal ex Parte. 

18. Dismissal of appeal where notice not 
served in consequence for appellant's 
failure to deposit costs. 

19. Re-admission of appeal dismissed 
for default. 

20. Power to adjourn hearing, and 
direct persons appearing interested 
to be made respondents. 

21. Re-hearing on application of res- 
pondent against whom ex parte 
decree made. 

22. Upon hearing, respondent may ob- 
ject to decree as if he had preferred 
separate appeal. 

Form of objection and provisions 
applicable thereto. 

23. Remand of case by appellate Court. 

24. Where evidence on record suffi- 
cient, appellate Court may deter- 
mine case finally. 

25. Where appellate Court may frame 
issues and refer them for trial to 
Court whose decree appealed from. 

26. Findings and evidence to be put on 
record. 

Objections to hading. 

Determination of appeal. 

27. Production of additional evidence 
in Appellate Court. 

28. Mode of taking additional evidence. 

29. Points to be defined and recorded. 

Judgment in AppeaJ. 

30b Judgment when and where pro- 
nounced. 

31. Contents, date and signature of judg- 
ment. 

32. What judgment may direct. 

33. Power of Court of Appeal. 

34. Dissent to betecorded. 

Decree in Appeal. 

35. Date and contents of deciee. Judge 
dissenting from judgment need not 
sign decree. 

36* Copies of judgment and decree to be 
furnished to patties. 

37« Certified copy of decree to be sent 
to Court whose decree appealed 
from. 


Rules. 

ORDER XLII. 

Appeals from Appellate Decrees, 

1 . Procedure. 


ORDER XLllI. 

Appeals from Orders. 

1. Appeals from orders. 

2. Procedure. 


ORDER XLIV. 

Pauper Appeals. 

1. Who may appeal as pauper. 
Procedure on application for admis- 
sion of appeal. 

2. Inquiry into pauperism. 


ORDER XLV. 

Appeals to the King in Council, 

1. “Decree** defined. 

2. Applicc'fffon to Court whose decree 
complained of. 

3 Certificate as to value or fitness. 

4. Consolidation of suits. 

9. Remission of dispute to Court of first 
instance. 

6. Effect of refusal of certificate. 

7. Security and deposit required on 
grant of certificate. 

8. Admission of appeal and procedure 
thereon. 

9. Revocation of acceptance of security. 

9 A. Power to dispense with notices in 

case of deceased parties. 

10. Power to order further security or 
p^ment. 

1 1. Effect of failure to comply with order. 

12. Refund of balance deposit. 

13. Powers of Court pending appeal. 

14. Increase of security found inade- 
quate. 

15. Procedure to enforce orders of King 
in Council. 

16. Appeal from order relating to exe- 
cution. 

ORDER XLVI. 

Reference, 

1. Reference of question to High Court. 

?. Court may pass decree cootiogent 
upon decision of High Court.^ 

3. Judgment of High Court to be trans- 
mitted, and case disposed of 
accordingly. 
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Rules. 

4. Costs of reference to High Court. 

5. Power to alter, etc., decree of Court 
making reference. 

6. Power to refer to High Court ques- 
tions as to jurisdiction in small 
causes. 

7. Power to district Court to submit 
for revision proceedings had under 
mistake as to jurisdiction in small 
causes. 


ORDER XLVII. 

Review. 

1. Application for review of judgment. 

2. To whom applications for review 
may be made. 

3. Form of applications for review. 

4. Application where rejected 
Application where granted. 

5. Application for review in Court 
consisting of two or more Judges. 

6. Application where rejected. 

7. Order of rejection not appealable. 
Objections to order granting appli- 
cation. 

8. Registry of application granted, and 
order for re hearing, 

g. Bar of certain applications. 

ORDER XLVIII. 
Miscellaneous^ 

1. Process to be served at expense 
of party issuing. 

Costs of service. 

2. Orders and notices how served. 

3. Use of forms in appendices. 


Rules. 

ORDER XLIX. 

Chartered Hi^h Courts, 

1. Who may serve process of High 
Courts. 

2. Savings in respect of Chartered 
High Courts. 

3. Application of Rules. 


ORDER L. 

Provincial Small Cause Courts, 

I. Provincial Small Cause Courts. 


ORDER LI. 

Presidency Small Cause Courts, 
I. Presidency Small Cause Courts. 


Appendices to the First 
Schedule Forms. 

A. — Pleadings. 

1. Titles of suits. 

2. Description of parties in par- 

ticular cases. 

3. Plaints. 

4. Written statements. 

B. — Process. 

C. — Discovery, Inspection and admis- 

sion. 

D. — Decrees. 

E. — Execution. 

F. — Supplemental Proceedings. 

G. ~Appeal, Reference and Review. 

H. — Miscellaneous. 


THE FIRST SCHEDULE. 

ORDER 1 . 

Parties to Suits, 

1. [S. 26, R. S. C. 0. 16. r. 1.1 All persons may be joined in one suij 
L • • j as plaintiffs in whom any right to relief in res- 
l^'^t ff"^^^ joined as arising out of the same act or transac- 

P * ** lion or series of acts or transactions is alleged 

to exist, whether jointly, severally or in the alternative, where, if such persons 
brought separate suits, any common question of law or fact would arise. 

Scop©.— This rule in the main is basad upon Order XV/, rule i of the Supreme 
Court Practice and s. 26 of the old Code. According to Lord Justice Bowen it is not 
the intention of the rule to allow writs to be issued under which any number of 
plaintiffs might join any number of causes of action, or that a writ should be like an 
^omnibus travelling on a certain route into which any number of persons may get 
as passengers for the journey. (1893) 2 Q. B. 422. This rule relates only to joinder 
of parties on the same causes of action. (1894) A. C. 494 ; (1899) i Q. B. 840 ; but 
see ( 1907 ) 1 K. B. 264,274,^tfr Cosens Hardy L. /. “Rule i, order 1 of Act V of 
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1908, which brings the Indian practice into line with English rule, provides as 
/olio W8...... It seems to their Lordships that under this rule the contingent reversioners 

may be joind as plaintiffs in the presumptive reversioner's suit.” Per Amir Alt /. 
in 19 C. W. N. 641 P. C. = 38 M. 405=17 Bom. L. R. 468. According to recent 
decision in England this rule relates to joinder of causes of action as well. (1907) 
I K. B. 264(274) ; (1910) 2 K. B. 354 (365). So the joinder of plaintiffs is allowed 
in cases where (i) the right to relief claimed by them arises in each of their cases 
out of the same transaction or series of transactions, and where (2) some common 
question of law or fact arises. In order to bring a case within the rule both these 
conditions must be complied with, and if they are not the rule does not justify the 
joinder of several plaintiffs. Per Chitty /. in Stroud v. Lawton^ (1898) 2 Q. B. 44 
(52); Oxford and Cambridge Ur iversitiesy. GiU^ (1899) i Ch. 55 (59); Yearly 
Practice^ 1921. p. 155. In a recent case the Calcutta High Court has held that rule, 
applies not only to the joinder of plaintiffs, but also to the joinder of causes of action 
in one suit. So under this rule several causes of action can be joind in one suit if 
some common question of law or fact would arise. 41. C.W.N. 27 = A l.R. 1936 Cal. 650. 
It is not, however, it seems, necessary that the whole of a transaction should be invol- 
ved in each of the cause of action joined. (1898) 2 Q. B. at p. 54. Where a suit 
for arrears of maintenance by two widows is based on the same award in the 
partition suit and as such each relief arises out of the same transacuop" and in each 
case a common question of fact or law is involved, the two widows can be joined 
as plaintiffs and separate suits are not necessary. A. L. R. 1933 128 = A. I. R. 

1933 Pat. 644 Where each of the plaintiffs received hurts from a body of persons 
and each of them could have brought a suit for damages against all those persons 
they should be deemed to be acting strictly in accordance with the law in bringing a 
joint suit against all the defendants, 1932 A. L. J. 497 = A. I. R. 1932 All. 401 = 138 
lad. Gas. 77. Joinder of the two plaintiffs and the causes of actions are not allowed 
in a suit, unless the reliefs claimed therein arise out of the same act or transaction 
or series of acts or transactions. A. I. R. 1933 Pat. 41 1 =73 Ind. Cas. 71. Co-plain- 
tifPs claiming alternatively can be joined provided common question of law is raised. 
10 P. R. 1916=69 P.L.R. 1917=204 P.W.R. 1915 = 32 Ind, Cas. 526 ; see also A. I. K. 
1922 Mad. I74=(i922) M.W.N. 316=16 L.W. 186=43 M.L.J. 277 = 70 Ind. Cas. 684. 

Joint interest. — This rule is permissive and not mandatory. 24 C. 388 ; 9 A. 
491. Where two different sets of persons join together to eject a trespasser there 
is no misjoinder. A. I. R. 1929 All. 79 d. The /(’ar/a of a joint Hindu family can 
effectively represent all other members of the family. A. I. R. 1929 Pat. 741 = 8 
Pat. 788=11 P. L. T. 237 = 12 1 Ind. Cas. 330. Co-sharers can also join. A. I. R. 
1929 All 668= (1929} A. L. J. 1098=51 A. 994= 122 Ind. Cas. 602. All living joint- 
promisee must join in suit to enforce a debt due to them under s. 45 of the Contract 
Act. A. I. R. 1928 Bom. 191 = 30 Bom. L. R. 117 = 109 Ind. Cas. 99 ; see also A. I. R. 
1927 Mad. 84=51 M. L. J. 648=98 Ind. Cas. 549 Persons having joint right must 
join in an action to assert their right and one or two of them cannot bring a suit 
for the assertion of that right on behalf of all without joining them as defendants. 
A. I. R 1927 Mad. 984= 39 M. L. J. 442= 106 Ind. Cas. 140 ; see also A. I. R. 1928 
Sind 16=105 Ind. Cas. 544; A. I. R. 1927 Oudh 484=1 Luck. 546=105 
Ind. Cas. 473 ; A. I. R. 1927 Mad. 491 = 52 M. L. J. 318=25 L. W. 388= 100 Ind. 
Cas. 616 ; A. I. R. 1927 Lah. 129=99 Ind. Cas. 565 ; A. I. R. 1925 Bom. 542 = 27 
Bom. L. R. 1107=90 Ind. Cas. 558 ; A. I. R. 1925 Nag. 288 = 8 N. L. J. 3 = 89 Ind. 
Cas. 888 ; A. 1. R. 1926 Cal. 188=89 Ind. Cas. 177 ; A. I. R. 1926 Cal. 417=42 C. L. 

J. 30=87 Ind. Cas. 159 ; A. I. R. 1924 Rang. 201 = 2 Bur. L. J. 266 = 83 Ind. Cas. 
329 ; A. 1. R. 1925 Oudh 71=80 Ind. Cas. 285 ; A. I. R. 1925 Sind 181 = 17 S. L. 
R. 324=79 Ind. Cas. 914 ; A. I. R. 1923 Mad. 85=16 L. W. 527 = 68 Ind. Cas. 927 ; 
A. I. R. 1922 Sind 13=15 S. L. R. 152 = 65 Ind. Cas. 26 ; A I. R. 1927 Mad. 337= 
17 L. W. 241=44 M. L. J. 249=72 Ind. Cas. 63 ; A. I. R. 1921 Pat. 53=2 P. L. T. 
217=6 Pat. L J. 48=63 Ind. Cas. 788 ; A. I. R. 1921 Nag. 9=4 N. L. J. 58=63 Ind. 
Cas. 419 ; 33 Ind. Cas. 564; i P. L. J. 573=1 P. L. W. 35=^35 Ind. Cas. 868 ; 38 
Ind. Cas. 13=1 Pat. L. J. 437 = 3 Pat. L. W. 31 ; 42 Ind. Cas. 92 ; 37 M. L. J. 483 = 
17 A. L. J. 997^(19*9; M. W. N. 821=22 Bom. L. R. 1 = 24 C. W. N. 297=46!. A. 
272*»53 Ind. Cas. 131 (P. C.) •, 58 C. L. J. 133 ; A. I. R. 1931 Lah. 447 = 3* P. L. R. 
385=133 *nd. Cas. 871 ; 35 C. W. N. 478 ; 56 Ind. Cas. 761. ^ 

Suit for ejectment.— In a suit for ejectment of trespasser all the joint owners 
are sot necessary parties. A. I. R. 1933 Lah. 999. Co-owner in sole possession 
eaa atone see for trespass. 3 L. W. 542=35 tod. Cas. 147 ; A. I. R. 1926 Mad. 809= 
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24 L. W. 181 = 1926 M. W. N. 398=95 Ind. Cas. 856 ; 95 Ind. Cas. I2I=A. I. R. 
1926 Lah. 545 •, A. 1. R. 1925 Mad. 63=75 Ind. Cas. 112. 

Neoessary party.— In a scheme suit, alienee of trust property, or trespassers 
are not necessary parties. 38 M. 1064^=33 Ind. Cas. 45. Some trustees alone can 
sue for rent of temple property. (1916) i M. W. N. 181 = 30 M. L. J. 619=33 Ind. 
Cas. 52. Mortgage suit by manager on behalf of all members is maintainable. 5 

L. W. 120=39 Ind. Cas. 427. Where 59 plaintiffs sued as reversioners and nearly 20 
other parties in addition to the parties in possession were added as pro forma defen- 
dants the procedure was condemnable. i P. W. R. 1919 = 21 Bom. L. R. 232=24 

M. L. T. 439=28 C. L. J. 530=28 P. L. R. 1919 P. C. = 48 Ind. Cas. 540. Unnece- 
ssary parties should not be joined. A. I. R. 1918 P. C. 49^22 Bom. L. R. 232=28 
C. L. J. 530=28 P. L. R. 1919=48 Ind. Cas. 540 (P. C.). Joining as co-plaintiffs 
of persons having rival claims is not contemplated. 57 Ind. Cas. 784. Other co- 
parceners are not necessary parties in a suit by manager of undivided family on a 
promissory-note. A. I. R. 1922 Bom. 281=46 B. 358 = 23 Bom. L R. 1135 = 64 Ind. 
Cas. 966. Persons with derivative interest are not entitled to be associated in a 
decree in favour of persons having the real title, merely because added as co-plain- 
tiffs. A. I. R. 1925 P. C. 168 = 6 Lah. 388=22 L. W. 304=30 C. W. N. 56 P. C. = 26 
P.L.R. 524=23 A L. 1.643=52 I. A. 2 II = (i 925) M. W. N. 534*50 M. L. J. 118 
= 88 Ind. Cas. 198. The fact that the benamitfar is a party to suit does not make the 
real owner party to the suit. A. I. R. 1930 Cal. 263 = 33 C. W. N. 997=125 Ind. Cas. 
861. Dormant partner is not a necessary party in a suit by firm on contract. (1915) 
M. W. N. 864 = 31 Ind. Cas. 913. 

2. IR. S. C. 0. 16 P. 1] Where it appears to the Court that any 

joinder of plaintiffs may embarrass or delay the 
Power of Court to order Court may put the plaintiffs 

separate trials. gigctjon or order separate trials or m^ke 

such other order as may be expedient. 

Notes.— Where 59 plaintiffs sued as reversioners and nearly 20 other parties in 
addition to the parties in possession were added as pro forma defendants the proce- 
dure is condemnable. i P. W. R, 1919=21 Bom. L. K. 232 = 9 L. W. 416=24 M. L. 
T. 429=28 C. L. J. 530 = 28 P. L. R. 1919 (P. C )=48 Ind. Cas. 540 ; see also Penin- 
sular and Oriental Steam V, Kijima, A. C 661; Smurthwaite v. Hannay^ 

( 1894) A. C. 494. This rule does not refer to election of causes of action joined. 
Order of election must be reversed. A. I. R. 1922 Mad. 436*43 M. L. J. 218=16 
L. W. i75 = (i922) M. W. N. 453=69 Ind. Cas. 966. 

3. [S. 28.] All persons may be joined as defendants against whom any 

. J J r relief in respect of or arising out of the 

^Who may be joined as defen- g^^j^g transaction or series of acts or 

^ transactions is alleged to exist, whether jointly, 

severally or in the alternative, where, if separate suits were brought against 
such persons, any common question of law or fact would arise. 

Scope. — This rule applies to joinder of causes as well as to joinder of parties. 
136 Ind. Cas. 497 = A. I. R. 1932 Bom. i ; A. I. R. 1934 Mad. 367 ; A. I, R. 1926 Mad. 

911=49 M. 836 (F. B.) 5 45 C. 111 = 41 Ind. Cas. 944. Language of this rule is much 

more favourable to plainiiffs in this country than the corresponding English rule. 
Ibid, Order i, rule 3, is the provision governing the question of multifariousness, it 
applies to jninder of parties as well as joinder of causes of action. 57 M. 1031 = 150 
Ind. Cas. 601 = 30 L. W. 404 = 1934 M. W. N. 347=A. I. R. 1934 Mad, 367=66 M. 
L. J. 451. Before a plaintiff can join several defendants in the same suit, both the 
conditions laid down in the rule must be fulfilled. A. 1. R. 1934 Sind 176 ; see also 
A. 1. R. 1934 Cal. 405 = 60 C. L. J. 199=151 Ind. Cas. 257. This rule not only refers 
to parties to actions but also to causes of action. The mere fact that there are 
se veral defendants in the suit, is not decisive. A person can sue for partition and 
join as defendants several alienees or mortgagees from different members of the 
family. So also, a reversioner or an adopted son can bring a suit to recover 
property to which he is entitled notwithstanding the alienation made by the 
yidow in favour of different persons. The defendants may be claiming under 
different titles, but if the plaintiff is entitled to a relief in respect of an act, or tran- 
saction or series of acts or transactions against the defendants jointly, severally, or 
in the alternative, and if common questions of law or fact are . likely to arise, the^ 
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salt would not be liable to be dismissed on the ground of misjoinder of causes of 
action. In a suit for possession all persons claiming by derivative titles from a 
trespasser as a common source may be joined as defendants. 33 Bom. L. R. 624^ 
A. I. R. (1931) Bom. 330. Unless the right to relief against all the defendants arises 
out of the same act or transaction or series of acts or transactions, they cannot be 
joined in the same suit, even though the question of law or fact which arising 
between the plaintiff and the two sets of defendants are identical. A. I. R. 1933 Pat. 
65' ; see also A. I. R. 1933 All. 957 ; A. I. R. i 933 All. 147 ; A. I. R. 1933 Lah. 901 ; 
A. L. R. 1933 Mad. 303=144 Ind. Cas 202 = 37 L. W. 681 ; A. I. R. 1932 Bom. 1 = 
136 Ind. Cas. 497. A question of paramount title ought not to be agitated in a mort- 
gage suit since it introduces a different cause of action, in which only some of the 
several defendants are likely to be substantially interested. 59 C. 548 = A. I. R. 
1932 Cal. 512=138 Ind. Cas. 671. The strangers to a trust are not proper or 
necessary parties to a suit under s. 92 for the administration of trust. 10 Rang. 342 
= 140 Ind. Cas. 317= A. I. R. 1932 Rang. 132. To make parties defendants common 
interest in cause of action and involving same question of law and facts are essential. 
If by joinder of party misjoinder of causes of action results it is material irregularity. 
A. I R. 1926 Mad. 135 = 90 Ind. Cas. 721 ; see also A. 1 . R. 1926 Sind 66= 19 S. L. 
R. 395 = 90 Ind. Cas 97 ; A. I. R. 1930 All. 180=1930 A. L. J. 90=123 Ind. Cas. 
324. A plaintiff may not only join different causes of action against the same 
defendants when such defendants are jointly interested, but he may also join diffe- 
rent causes of action against different defendants if covered by the purview of Order 
I, rule 3. A I. R. 1926 Sind 66=19 S. L. R. 395 = ^ Ind. Cas. 970 ; see also A.I.R. 
1923 Mad. 331=7 L. \V. 25 = 69 Ind. Cas. 402. Misjoinder of parties and causes of 
action depends on the allegation in the plaint. 45 C. 111 = 21 C. W. N. 794 = 27 C. 
L. J. 158 = 41 Ind. Cas. 944. Under this ru'e the test is not whether the decree 

awarded is joint but whether it is .alleged in the plaint that there is against 

the said defendants any right to relief in respect of the same act or 

transaction. 13 S. L. R. 183=53 32- Causes of action can be joined 

in suit for share of rent by co- sharer landlord against tenant and other co- 
sharers alternatively. 48 Ind. Cas. 726. Liability joint or several for one cause of 
action and involving some question of law or fact are condi.ions of joining parties. 
A. I. R. 1925 Oudh 75 = 77 Ind. Cas. 1028. Whether joinder of cause of action is 
proper is to be determined with reference to facts of each case. A. I. R. 1934 Mad. 
367. There was no misjoinder where in a suit against a fraudulent trustee for 
embezzlement of money, his several agents who had connived at breach of trust 
were also impleaded. A. I. R. 1934 Mad. 361. 

Necessary parties.— In a suit for specific performance of contract of sale and 
not for delivery of possession persons claiming adverse possession is not a necessary 
or proi^r parties. (1916) 2 M. W. N. 191 = 4 L. W. 397 = 35 Ind. Cas. 868. In parti- 
tion suit strangers are not necessary parties though they may be in a suit for poss- 
ession. 15L. W. 207 = 39 Ind. Cas. 160. In a suit 10 declare mariiage of Hindu 
minor invalid, both the parties to marriage are necessary parties. 119 F. L. R. 1917 
= 158 P. W. R. 1917=42 Ind. Cas. 420. Where the right of irrigation from a private 
water course of a canal is claimed but no relief is asked against Government, the 
latter is cot a necessary party. 177 P. W. R. 1918 = 50 Ind. Cas. 299. Unnecessary 
parties should not be joined. A. 1 . R 1918 P. C. 49=22 Bom. L. R. 232 = 28 C. L. J. 
530=28 P. L. R. 1919=48 Ind. Ca«. 540 P. C. In a suit for dissolution of partnership, 
person not in partnership as members of firm but in superior partnership with whole 
firm as other partner need not be joined. A. I. R. 1927 P. C. 70=53 M. L. J. 245 = 

4 O W. N. 491=31 C. W. N. 857=25 A. L. J. 487 = 26 L. W. 265 = 101 Ind. Cas. 17 
(P. C.); see also A. I. R. 1927 Bom. 470=29 Bora. L R. 93 . 7*51 B. 800=104 
Ind. Cas. 764. In » suit by an adopted son against the widow of adoptive 
father, for possession of property remote reversioner need not be a party. 
A 1 . R. 1926 Nag. 354=91 Ind. Cas. 918. la a suit for recover of possession of land, 
a person claiming possession as tenant of another person and his landlord is a 
secessaiy party. 163 Ind, Cas. 630= A. I. R. 1936 Rang. 741, In a suit for declara- 
tion of right of easement, every owner of servient tenement who denies plaintiffs 
right is a necessary party. A I. R. 1936 Cal. 534. Receiver of property of party to 
suit IS not a necessary party if no attempt is made thereby to interfere with the 
right of the Receiver. 38 C. W. N. 996. In a suit for declaration that the plaintiOfs 
possess certain rights in the Shamlat^X the proprietors should be made defendants. 
A. I* R* 1934 Lah. 366=35 P. L. R. 420=151 Ind. Cas. 225. The execution of a 
pfMiissory-note and the subsequent guarantee of the debt on that promissory- 
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note are a series of transactions within the meaning of Order i, rule 3, Civil Proce* 
dure Code. A. I. R. i 937 Rang. 197. 

In a partition suit persons not having present interest are not the necessary parties 
though all the shareholders must be represented before the Court. A. I. R. 1923 
Cal. 22ISS49 C. 1043=36 C. L. J. 217=70 Ind. Cas. 687; 2 O. C. 62 = 
7 O. L. J. 158 = 56 Ind. Cas. 304. In a suit for partition by a 
transferee, co-sharer vendors are proper though not necessary parties. A. I. R. 
1923 Pat. 162=68 Ind. Cas. 804. Where a tenancy is not represented in its entirety 
in a suit for arrears of rent, decree against such of the tenants as are before the 
Court cannot be passed. 25 C. W. N. 525 = 62 Ind. Cas. 464. Remotely interested 
persons in the subject-matter of the suit, is not a necessary party thereto. 59 Ind. 
Cas. 292. Receiver appointed in a suit for dissolution of partnership need not be 
joind in a suit against partnership. 14 S. L. R. 171=60 Ind. Cas. 279. 

In a suit for damages by the real owner against the creditor of an insolvent at 
whose instance the Receiver took possession of the property as belonging to the 
insolvent and on objection was restored to the real owner, Receiver is not a 
necessary party. 43 A. 452=19 A. L. J. 277 = 60 Ind. Cas. 821. Heirs in possession 
are the only necessary parties in a suit for arrears of rent for the period that they 
were in possession and not the other heirs of the tenant. 4S C. 518=63 Ind. 
Cas. 949. Easement suit must be dismissed in which one of the defendants be- 
ing a minor, is not represented for no effective decree can be passed thereon. 64 
Ind. Cas. 90. In a suit for removal of obstruction to the exercise of easement 
right, non-obstructing servient owners need not be made parties. A. I. R. 1926 
Cal. 462 = 88 Ind. Cas. 970. Landlord is a necessary party in a suit between lessees 
for possession. A. I. R. 1926 Oudh 422 = 94 Ind. Cas. 3. In an administration 
suit the debtors to the estate of the deceased are not necessary parties. A. I. R. 1926 
Mad. 110=24 L. W. 425 = 98 Ind. Cas. 838. In a suit for accounts every part- 
ner must be made a party. A. I. R. 1930 Mad. 714= 58 M. L. J. 613 = 31 L. W. 
757= 130 Ind. Cas. 453. All persons entitled to easement are not necessary parties 
unless their right is interfered with. Question of parties is to be determined 
from pleadings. A. I. R. 1924 Cal. 1050=40 C. L. J. 74=84 Ind. Cas. 4 ^ 7 . Owners 
of servient tenement not resisting plaintiffs right of easement are not necessary 
parties. A. I. R. 1926 Cal. 1201 = 96 Ind. Cas. 665. Partition can be effected 
only of that part of the properly of which all the co- shares are made parties 
to the suit for partition, A.I. R. 1925 Cal. 754 = 85 Ind. Cas. 662; see also 91 
InJ. Cas. 567 = A. I. R. 1926 Cal. 744. Joinder by permission of Court should not 
he allowed to prejudice the party. A. I. R. 1924 Oudh 337 = 27 O. C. 35 = 83 
Ind. Cas. 850. In a suit to set aside mother’s alienation various alienees can be 
joined. A. I. R. 1928 Mad. 820= 110 Ind. Cas. 672. Where son claims indepen- 
den' title in a suit for specific performance of a contract against father, he is 
necessary and proper party. A. I. R. 1929 Cal. 967 = 33 C. W. N. 687=123 Ind. 
Cas. 657. Where only by one contract a master and a member of servants 
agree that they will work together and that the whole profits would be divided 
among them in certain proportions, a suit for account by one servant will be 
bad if all others also are not impleaded. A. 1 . R. 1930 Mad. 714=58 M.L. J. 
613 = 31 L. W. 757 = 130 Ind. Cas. 453. Persons having no cause of action against 
each other should not be ordered to be joined in suits and suits having different 
causes of action should not be consolidated. A. I. R. 1930 Lah. 84=31 P. L. R. 
976=127 Ind. Cas. 353. 

Co-heirs of mortgagee claiming independent title may be joined as defendant. 
A. I. R. 1931 Nag. 20=26 N. L. R, 359=130 Ind. Cas. 105. In a suit for posses- 
sion of a house sold in execution by third person against purchaser decree-holder 
is not necessary party. A. I. R. 1930 Lah. 45=116 Ind. Cas. 186. Where tenant 
pleads payment of rent to third person such person is invariably impleaded as 
co-defendants. A. I. R. 1929 Oudh 459=113 Ind. Cas. 794. Reversioners can im- 
plead all the alienees of the widows. A. I. P. 1926 Nag. 316=9 N. L. J. 17 = 9 ^ 
Ind. Cas. 819. In a suit for possession the tenants are not necessary parties. A I. R. 
1924 Cal. 977 = 79 Ind. Cas. 1038. Joining of several defendants in possession of 
plots diclared by survey officer not included in plaintifTs village is not bad as 
common question IS involved. A. I. R. 1925 Mad. 1237 = 49 M.L. J. 420= (1925) 
M. W. N. 629=90 Ind. Cas. 748, New defendant can be joined on defend- 
ant’s allegations and amendment cannot be objected. A. I. R. 1928 Bofii. 

C. P. Code— 49 
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91=9 Bom. L. R. 162 » 109 Ind. Cas. 191. In an administration suit person alleg- 
ing to be adopted son must be joined even in stage of appeal. A L R. 1927 
Rang. 192^5 Rang. 159=103 Ind. Cas. 22. In a suit against trustee his alienee 
should he joined. A. I. R. 1925 All. 683=23 A. L. }. 601=47 A. 770=89 Ind. Cas. 
40. Impleading persons claiming pramount title in mortgage suit is an irregula- 
rity but does not vitiate the trial. 29 C. W. N. 784 = 88 Ind. Cas. 866. In suit 
for correction of entry and for possession all persons recorded as in posses- 
sion are necessary parties. A. 1 . R. 1925 Pat. 218=82 Ind. Cas. 204. 

In a suit to set aside alienations to various persons on different occasions, all 
alienees can be joined in one suit. 4^3.351 = 18 Bom. L. R. 45 = 33 Ind. Cas. 950. 
Suit for damages against several persons making defamatory statements will not lie 
unless defendants acted jointly. 41 Ind. Cas. 12. In a suit for specific performance 
of a contract by a member of an undivided Hindu family to sell his share, other 
members of the family cannot be joined as defendants. 32 M. L. J. 575 = 40 M. 365 = 
5 L. W. 797 = 21 M. L. T. 385 (F. B.)=4 o Ind. Cas. 429. 

Sub-partners are not necessary parties in a suit for dissolution of partnership. 
(1916) M. W. N. 18 = 4 L. W. 10=20 M. L. T. 134 = 34 Ind. Cas. 543. A suit for 
declaration of tittle, mesne profits and possession of the property purchased by diff- 
erent sets of defendants is bad for multifariousness. 40 A. 7=15 A. L. J. 809=42 Ind. 
Cas. 856. Persons disclaiming mortgagee's right to mortgage money can be implead- 
ed in suit against mortgagor for declaration by plaintiff for being entitled to mort- 
gage money. A. I. R. 1921 Cal. 653=33 L* J- 369=63 Ind. Cas. 244. In a claim for 
easements all owners of servient tenements must be made parties but co-sharers may 
not be impleaded. A. I. R. 1924 Cal. 369=69 Ind. Cas. 183. The landlord can sue all 
the heirs of the deceased tenant for the entire rent without making the other tenant 
a party thereto. A. I. R. 1923 Cal. 615 = 27 C. W. N. 521=77 Ind. Cas. 364. Persons 
in possession and not persons in receipt of rent and profits should be made parties in 
ejectment suit. A. I. R. 1924 Pat. 172=72 Ind. Cas. 1038. Several persons resist- 
ing possession of several parts of same plots on different grounds can be joined in 
one suit. A. I. R. 1924 Nag. 55 = I 9 N. L. R. 178=77 Ind. Cas. 761. In a suit for poss- 
ession by mortgagor transferees from mortgagee may be made parlies. A. I. R. 1922 
Bom. 350=24 Bom. L.R. 762 = 46 B. 993=68 Ind. Cas. 487. Single suit against different 
persons in respect of different holdings causes mibjoinder of causes of action, i Pat. 
L. R. 456=81 Ind. Cas. 648. In a partition suit by sons, grandsons are not necess- 
ary parties. A. I. R. 1922 Pat. 96=1 Pat. 361 = 3 P. L. T. 238. Heirs of deceased 
tenants not in possession are not necessary parties to suit for rent against heirs 
in possession accrued during their possession. A. 1 . R. 1921 Cal. 81 = 48 C. 518=63 
Ind. Cas. 946. Unobstructing servient owners are not necessary parties in 
easement suit. A. I. R. 1923 Pat. 65=4 P. L. T. 81 = 2 Pat. 110=69 Ind. Cas. 947. 
In a suit for declaration of rights in a ^ shamilat^ all proprietors are necessary 
parties. A. I. R. 1934 Lab. 366, In a suit for declaration that Collector’s appoint- 
ment of defendant as Kamam is wrongful, the Collector is a proper parly and in his 
absence dismissal of suit is proper. A. 1 . R. 1934 Mad. 293. Where in a suit 
against a pleader for wrongful act of substitution of defendant, pleader pleads 
authority of plaintifi's Naib and Patwari^ Naih and Patwari should also be 
impleaded as defendants in as much as common question would arise if separate 
suits be brought against them. A. I. R. 1934 Cal. 405. 


Court may give judgment for 
or against one or more of joint 
parties. 


4 . [Ss« 26 , 28 .] Judgment may be given 
without any amendment — 


(o) for such one or more of the plaintiffs as may be found to be entitled 
to relief, for such relief as he or they may be entitled to ; 

(b) against such one or more of the defendants as may be found to be 
liable, according to their respective liabilities. 

t?Jd in all the relief ^toimed' necessary that every defendant shall be interested 

as to all the relief claimed in any suit against him. 

Scope. — Defendants liable in the alternative may be joined. (1896) 2 Q. B. 464 ; 
(ISP 3 ) 2 K. B. 533 ; (1667) 2 Ex. D. P. 305 ; (1918) 87 L. J. Ch. 335. 
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6. [S. 29 .] The plaintiff may, at his option, 

suit all or any of 


Joinder of parties 
same contract. 


and promissory-notes. 


liable on 


join as parties 
the persons 


to the same 
severally, or 
jointly and severally, liable on any one contract, 
including parties to bills of exchange, hundis 


Scope. — This rule is confined to suits on contracts. i8 Ind. Cas. i8i. Contractual 
liability may be several, joint or Joint and several. In a suit for negotiable instrument 
the holder is not bound to sue all the parties liable to him. i A. 392 •, 3 C. 541. In a 
suit for compensation for shortage of delivery against different carriers for some 
goods for same journey, all the carriers are necccssary parties. 108 Ind. Cas. 59 * = 
A. I. R. 1928 Cal. 490. Where several persons are jointly and severally liable for 
a single liability, all of them are not necessary parties to a suit against some of 
them only and they may not be added even as "proper** parties when suit can be 
decided without them and no multiplicity of suit would arise. A. I. R. 1934 
Pesh. 94. 


S. C. 0 . 16 p. 7.1 Where the plaintiff is in doubt as to the 
person from whom he is entitled to obtain 
redress, he may join two or more defendants in 
order that the question as to which of the 
defendants is liable, and to wbat extent, may be determined as between 
all parties. 


7. [R. 

When plaintiff in doubt from 
whom redress is to be sought. 


Scope.— Defendants who are liable in the alternative may in some cases be 
joined. In this respect there is no distinction between actions arising from breach 
of contract or torts. Bullock v. London (1907), i K. B. 271, This rule applies where 
the plaintiff is in doubt as to the liability of the person to be sued. Claims in contract 
against two defendants jointly or in the alternative separately can be joined. Bullock 
V London General Omnibus co., (1907) i K. B. 271. In a suit for possession all 
persons in possession are proper parties. A. 1 . R. 1922 Bom. 273 = 46 B, 526«23 
Bom. L. R. 1251=64 Ind. Cas. 692. 


8. [S. 30, S. 32, fourth para.] (1) Where there are numerous persons 
, having the same interest in one suit, one or 
fend'olTSrofallTn “same n, ore or such persons may, with the permission 
interest. Court, sue or be sued, or may defend, 

in such suit, on behalf of or for the benefit of 
all persons so interested. But the Court shall in such case give, at the 
plaintiff’s expense, notice of the institution of the suit to all such persons, either 
by persona] service or, where from the number of persons or any other cause 
such service is not reasonably practicable, by public advertisement, as the Court 
ill each case may direct. 


(2) Any person on whose behalf or for whose benefit a suit is instituted or 
defended under sub-rule (1) may apply to the Court to be made a party to 
such suit. 


Soope. — This rule is enacted to avoid multiplicity of suits. A. I. R. 1929 Mad. 
44 = 27 L. W. 212 = 107 Ind. Cas. 789. This rule is a rule of convenience founded 
on the old chancery practice to prevent delay, expense and muliiplication of suit to 
establish the same right. 39 C. W. N. 303=^60 C. L. J. 556=A. I. R. 1935 Cal. 413. 
This is an exception to the general rule that all persons interested in a suit must be 
made parties. 28 B. 214. This section is an enabling rule of convenience prescribing 
the conditions upon which persons when not made parties to a suit may still be 
bound by the proceedings. For the section to apply the absent persons must be (i) 
numerous ; (2) they must have the same interest in the suit, which so far as its 
representative, must be brought or prosecuted with ; (3) the permission of the 
Court. On such permission being given it becomes the imperative duty of the 
Court 4 o direct notice to be given to the absent parties in such of the ways prescribed 
as the Court in each case may require, while liberty is reserved to any represented 
persem to apply to be made a party to the suit. The obtaining of the judicial 
permipion and compliance with succeeding orders as to notice are the condition 
on which the further proceedings in tho suit become binding on persons other 
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than those actually parties thereto and their privies. 6o I. A. 278=* 56 M. 657=57 
C. L. J. 528 = 35 Bom. L. R. 827=1933 A. L. J. 762 = 1933 M. W. N. 758 = 37 C. W. 
N. 853=A. 1. R, 1933 P. C. 183=65 M. L. J. 87 (P. C.) ; see also 108 Ind. Cas. 
330=7 P. 197=9 P. L. T. 1 13= A. I. R. 1928 Pat. 205. The principle of this rule 
can be given effect to in a proper case by the appellate Court. 132 Ind. Cas. 657 = 
A. I. R. 1931 Lah. 610. This rule is only intended to enable some of a class of 
persons e. shareholders of a company, to sue on behalf of all of them. It is not 
intended to enable individuals to sue on behalf of the general public. 12 P. L. T. 
885 = 10 Pat. 566= A. I. R. 1931 Par. 418. Title of suit must indicate that suit is 
representative suit /. filed under Order i, rule 8. But a suit may be a representa- 
tive suit notwithstanding that it does not so appear from the title of the suit. 56 B. 
?42 = 34 Bom. L, R. 343=137 Ind. Cas. 461 = A. I. R. 1932 B. 122 (F. B ). This rule 
is a rule of procedure made for the purpose of convenience and saving of trouble and 
expense, and there is no reason why its provisions should not be applied to an appli- 
cation under s. 14 of the Arbitration Act to set aside an award. 60 B. 645= 163 Ind. 
Cas. 532 = 38 Bom. L. R. 380 = A. 1. R. 1936 Bom. 259. This rule is only an enabling 
enactment. It in no way debars a member of community from maintaining a suit in 
his own right, although the act complained of may also be injurious to the whole 
community. 58 C. L. J 534= A. 1. R 1934 Cal. 345=150 Ind. Cas. 364. It is not 
necessary that all persons having common interest should agree before one of them 
should be allowed to bring a suit as their representatives. A. I. R. 1934 Rang. 347. 
This rule is applicable even when the dispute is between two groups inter se of the 
same centre or body. All that is required that there should exist a common interest 
and a common grievance. A. I. R. 1935 Mad. 542=1935 M. VV. N. 523 = 41 L. W. 
574=156 Ind. Cas. 956. Shortness of notice is no execuse where the parties arc 
not prejudiced. A. I. R. 1937 Cal. 245. Where the Court proceeds to act under 
Order 1, rule 8 without being moved by the plaintiff to that effect, the 
procedure is misconceived. 138 Ind. Cas. 509 = 33?. L. R. 221. There can be 
no hard and fast rule as to how many persons should represent the public or the 
rest of the class of the persons of the same interest. 145 Ind. Cas. 387 = 14 Pat. 
L. T. 361= A. I. R. 1933 B^t. 302. In a representative suit there is only one party 
on either side, whatever the number may be on each side, but a personal decree is 
deprecated. 42 B. 556=19 Bom. L. R. 650=42 Ind. Cas. 9. Technical error under 
this section is covered by s. 99. A. 1. K. 1929 Cal. 445=49 C. L. J. 357= 125 Ind. 
Cas. 299. 

Numerous. — There is nothing in this rule which justifies that numerous persons 
mean person capable of being ascertained. A. 1. R. 1933 Lah. 749=143 Ind. Cas. 742 
= 34 P. L R. 608. This rule applies if there are about 100 persons interested in the 
suit. A. I. R. 1929 Mad. 44 = 27 L. W. 212=107 Ind. Cas. 789. Representative suit is 
not maintainable for damages suffered by an un-incorporated association by publi- 
cation of libel. A. I. R. 1930 Rang. 177 = 8 Rang. 250=132 Ind. Cas. 277. Suit on 
behalf of a community is competent. A. I. R. 1928 Cal. 741=48 C. L. J. 276=114 Ind. 
Cas. 41 1 ; 24 C. W. N. 296 = 54 Ind. Cas. 742 ; see also zi C. 180 ; 31 C. 839 ; 23 M. 
28 ; 22 A. 269 ; 72 Ind. Cas. 95 = A. I. R. 1923 Mad. 434=44 M. L. J. 240= 1923 M. 
W. N. 237 ; 40 B. 158=18 Bom. L. R. 1 = 33 Ind. Cas. 264 ; A. I . R. 1921 Mad. 682 
=33 M. L. T. H. C. 47^64 lad. Cas. 618. This rule is an enabling rule for the pur- 
pose of making it practicable to bring to trial, a suit in which numerous persons 
would otherwise have to be made parties, whose number might make the trial em- 
barrassing. 33 B. L. R.1575. 

Same interest. — Substance of the suit and not the form of the pleading decides 
the nature of the suit. A. I. R. 1928 Mad. 445=54 M. L. J. 587 = 27 L. W. 769= 109 
Ind. Cas. 199. Representatives must have the same interest as those whom he re- 
presents. A. I. R". 1927 All. 96=98 Ind. Cas. 553 ; A. 1. R. 1926 Pat. 321 = 5 Par. 539 
= 7 P. L. T. 679=94 Ind. Cas. 433. Common interest is absolutely necessary. A. I. R. 
1924 Mad. 883=47 M. L. J 449=(i924) M. W. N. 522 = 82 Ind. Cas. 492. Any of 
the persons having a common interest may bring a representative suit and the decree 
if obtained shall be equally shared. 37 Ind. Cas. 384 ; see also 22 B. 646. Consulta- 
tion with the community need not be proved. A. I. R. 1929 Mad. 44=27 L. W. 212 
= 107 Ind. Cas. 789. 

Permission of Court.— Representative suit is not maintainable unless Court’s 
permission is obtained. This provision is imperative. A. I. R. 1929 All. 806= (1930) 
A» L. }. 1971-122 Ind. Cas. 750. 35 P. L. R. 420= A. I. R, 1934 Lah. 366. Implied 
permission may be inferred from Court’s proceedings. A. L R. 1929 Mad. 45i"*xx7 
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Ind. Cas. 725=(i928) M. W. N. 867. Where Court orders publication of notice, 
permission may be inferred. Ibid ; see also A. I. R. 1927 Cal. 6o8=sioi Ind. Cas. 
738. Where suit was entertained without permission, permission obtained afterwards 
gives the Court jurisdiction. A. I. R. 1927 Rang. I34=‘6 Bur. L. J. 16=101 Ind. Cas. 
200. Permission to sue need not neccessarily be obtained before the suit is filed. 
A. I. R. 1928 Nag. 39=105 Ind. Cas. 113. Permission may be implied. I. R. 1933 Lah. 
382* 143 Ind. Cas. 742 = 34 P. L- R- 608= A. I. R. 1933 Lab. 749 ; but see g Bur. L. T. 
247 = 38 Ind. Cas. 572 ; 44 C. 258=21 C. W. N. ii44=39 Ind. Cas. 773. The really 
effective parties to the liiigation in such a case are the persons who have been 
permitted to sue, or be sued, on behalf of, or for the benefit of all the persons equally 
interested with them, and, until the persons who have been permitted to be so 
represented or some of them choose to apply under sub-rule (2) to put an end to 
their representation by the persons appointed under sub-rule (1) and have themselves 
placed on the record .ns effective parlies, the persons appointed under sub-rule (i) 
are the only necessary parties for the conduct of the suit and the others need not 
be shown as parties at all, or if they are so shown, it is done merely for facility of 
reference and with a view to have a record of the persons who are to be ultimately 
bound by the decree. A. I. R. 1931 Lah. 610=132 Ind. Cas. 657 = 13 Lah. 195 ; see 
also A. I. R. 1935 Lah 33= 157 Ind. Cas. 733. Leave to sue is unnecessary if in- 
terested persons have notice of suit and may be given after institution of the suit. 
A. I. R.1923 Bom. 305=25 Bom. L. R. 689=47 B. 809 = 83 Ind. Cas. 856 \ see also 
A. I. R. 1924 Cal. 998 = 84 Ind. Cas. 79 Fresh permission is unnecessary for the 
purposes of an appeal, where permission is validly granted for the suit. A. I. R. 
1927 Cal. 608=101 Ind. Cas. 733. A person can be ordered to represent the public 
even against his wishes. A. I. R. 1927 Cal. 608= 10 1 Ind. Cas 738. Authority to 
reperesent must be legally expressed and the representatives must be capable in law 
to represent. A. I. R. 1927 All. 122 = 98 Ind. Cas. 998. In case of withdrawal of some 
representatives after leave, fresh leave is necessary. A. I. R. 1925 Cal. 547 = 80 Ind. 
Cas. 26. 

Notice.— Notice to other members is essential 56 M. 657 = A. I. R. 1933 P. C. 
183 = 37 C. W. N. 853 (P. C.) ; A. I. R. 1922 Bom. 109=46 B. 132 = 23 Bom L. R. 
972 ; A. I. R. 1922 All 16 = 44 A. 231 = 20 A. L. J. 73 (F. B.)=65 Ind. Cas. 259 ; 
35 P. L. R. 420. Notice of institution includes the names of persons permitted to 
represent others. A. I. R. 1927 Cal. 608= loi Ind. Cas. 738. In case of defective notice 
decree is binding as against persons appearing and contesting the suit. A. I. R. 1927 
Cal 608 = 101 Ind. Cas. 738 ; see also A. I. R. 1927 Pat. 221 = 8 P. L. T. 267=101 Ind. 
Cas. 500. Notice is not a mere matter of formality but failure to give it does not 
incur dismissal of suit. A. I. R. 1925 Cal 547=80 Ind. Cas. 26 ; see also 34 P. L. R. 
6o8 = i43 = Ind. Cas. 74» = A I.R. 1933 Lah. 749. Under Order i, rule 8, it is the duty 
of the Court to give notice to all persons whom the plaintiff claims to represent. 
A. I. R. 1933 Fat. 302 = 14 P. L. T. 361 = 145 Ind. Cas. 387 ; see also 143 Ind. Cas. 
742 = 34 P. L. R. 608= A. I R. 1933 Lah. 749. Notice must be given in the language 
of the persons whom the plaintiffs claim to represent. 34 P* L. R. 6o8 = A. I.R. 
1933 Lah. 749. In application for filing award of arbitration without intervention of 
Court in representative action, two separate notices under Order i, rule 8 and 
Sch. 2, para 20, are not necessery. A. I. R. 1934 Bom. 6. In the absence of leave and 
notice the fuit is not representative but is one between named plaintiffs and named 
defendants. A. I. R. 1934 Lah. 366. 

Death of one of the parties.— Where sanction is originally given by the 
Court to a certain number of persons either to prosecute or defend a suit in a 
representative capacity and one of them dies his heirs are not competent to continue 
the suit, because the sanction was accorded to certain persons and not to their 
heirs. In such a case, the proper procedure is for the remaining persons to apply 
to the Court for direction as to whether the remaining number is sufficient or 
whether it is necessary that additional persons who need not necessarily be the 
legal representatives of the deceased person should be joined. 54 M. 527=^34 L. W. 
214=130 Ind. Cas. 761 = 1931 M. W, N. 353 = A. I. R. 1931 Mad. 452 = 61 M. L. J. 
135 ;sec also A, I R. 1931 Lah. 610 =132 Ind. Cas. 657 ; 66 M. L. J. 175= A. I. IL 
1034 Mad. 202 = 1937 W. N. 907 = 150 Ind. Cas, 26. The same is applicable if 
smy of the representative defendants dies. 59 C. 961 = 138 Ind. Cas. 4=55 C. L. J. 
8= A. 1. R. 1932 Cal. 275. In a representative suit, death of one of the two parties 
does not entail the dismissal of the suit. Any person interested may be added as a 
party. (1916) i M* W. N. 402=31 M* L. J. 279*40 M. 110-3 L. W. 305=34 lod, 
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Cas. 384. Appeal will abate, if legal representatives of non-appearing defendants 
who have died, are not brought on record. A. I. R. 1926 Lah. 31 = 89 Ind. Cas. 328. 
Where^ some persons are suing on behalf of a body, fresh sanction of the Court 
to continue the suit is not necessary on the death of one of the plaintiffs. A. 1 . R. 
1925 Lah. 598=7 Lah. L. J. 517 = 26 P. L. R 732 = 88 Ind. Cas. 478. 

8 u 1 >rQle ( 2 ). — When the Court once gives permission to sue under Order i, 
rule 8, it is not permissible to the Court to dismiss the suit subsequently, simply on 
the ground that some persons object to the plaintiff carrying on the suit. The 
proper procedure is to bring those persons on the record as parties under clause (2) 
of the rule. A. I. R. 1932 Bom. 65 = 33 Bom. L. R. 1575 = 135 Ind. Cas. 806. Where 
an application under this sub-rule has been made malc^fide^ the order of the Court 
dismissing the petition is not subject to interference by the High Court under s. 115. 
114 Ind, Cas. 9C4=A. I. R. 1933 All. 154. 

Besjudicata.— The object of instituting a representative suit under this rules 
is to create a bar of res judicata by reason of Explanotion 6 to s. 11. But in any case 
the persons whom the plaintiff represents cannot be saddled with costs of the suit if 
the plaintiff should fail to win the case. 155 Ind. Cas. 236=1935 O. W. N. 471 = 
A. 1 . R. 1935 Oudh 369. Unless permission is obtained by the person suing or 
defending the suit, his action has no binding effect on the persons he choses to re- 
present, the judgment in such a case does not bind those whose names are not 
on the record. In order that the suit under Order 1, rule 8 may have the benefit of 
Explanation 6 to s. 11 of the C. P. Code the condition of rule 8 of Order i, must have 
been complied with fully. The observance of these requirements as to notice, etc., 
is essential. 56 M.657=A. 1 . R. 1933 P. C. 183= 143 Ind. Cas. 665 = 37 C. W. N. 
853=38 L. W. 16=65 M. L. J. 87=57 C. L. J. 528=1933 A. L. J. 762=1933 M.W.N. 
758 (P. C.). The dismissal of a suit regarding the public right does not bind the 
persons who are quite foreign to the suit in legal conceptions. 42 Ind. Cas. 275 ; 
see also 42 Ind. Cas. 543 ; 49 Ind. Cas. 796. 

Individual suit for public righty-No individual can sue for declaration of a 
public right unless he suffers, some special damages in exercising it. (1918) M. W. 
N. 175 = 8 L. W. 377=44 Ind. Cas. 367 ; 62 Ind. Cas. 888 = A. I. R. 1921 Lah. 76. 
No leave of the Court is reguired for a suit, by the worshippers of a mosque even 
when no special damage be caused to prove the invalidity of the transfers. 23 C. 
W. N. 115 = 49 Ind. Cas. 355 ; 58 Ind. Cas. 585 = 1920 M. W. N. 393 = 38 M. L. J. 
226=43 M. 410 ; see also A. I. R. 1921 Lah. 76=3 Lah, L. J. 384=62 Ind. Cas. 888 ; 
13 Bur. L. T. 183=63 Ind. Cas. 963 ; 1922 Oudh 1=9 O. L. J. i n =26 0 . C. 82 ; 66 
Ind. Cas. 415 = A. I. R. 1922 Oudh 142=8 O. L. J. 395 ; A. I. R. 1923 Mad. 276=33 
M. L. T. 133=1923 M. W. N. 84* 17 L. W. 14-44 M. L. J. 116=71 Ind. Cas. 
463; A. I. R. 1923 Pat. 475 = 9 Pat. 39 * =4 P* L. T. 675 = 7^ Ind. Cas. 403. 
This rule in no way debars a member of a community from maintaining a suit in his 
own right, although the act complained of may also be injurious to the whole com- 
munity. 56 M. 657 P. C.= 57 C. L. J 528 = 37 C.W.N. 853 = 35 Bom. L. R. 827 = 
1933 A. L. J. 762 = A. I. R. 1933 P. C. 183=143 Ind. Cas. 665 ; see also 52 I.A. 61 = 29 
C. W. N. 486 (P. C.). When a particular individual is affected by any act which 
amounts to a public nuisance, suit by him individually to remove sjich nuisance 
is not maintainable unless he suffers special damage. The proper ftmtdy is to 
bring a representative suit. 62 C. 692 = 39 C. W. N. 590=61 C. L. J. 182. In the 
above case Nasim Alt /. observed : "The next contention of the learned advocate is 
that in any view of the case the road being public roads plaintiff is entitled to bring 
suits to remove the obstructions, even if the special damage pleaded by him is not 
established. The obvious answer to his argument is that in that case he would 
be hit by section 91 of the Civil Procedure Code as the acts committed by the 
defendants amounts to public nuisance. The learned advocate for the appellant, 
relying on the decisions in the case of Mauzber Hasan v. Mohammad Zanan^ 
(52I. A. 61*29 C. W. N. 486) and Mandakini Debt v, Basanta Kumari Debt 
(60 C. 1003), argued that the plaintiff was entitled to sue for the removal of the 
obstruction in these suits in their present forms. In the first case in which Shiah 
prayed for a declaration of their right to go in procession in Madam on a public 
road and for perpetual injunction against the sunnis interfering with them. Lord 
Dunedin observed that special damage other than the obstruction of the procession 
was not needed. The facts of the second case show that the plaintiff in that suit 
w£ put to much inconvenience as no large articles could be brought into her 
hotifc atopg the public road which was the only means of entetlDg Into her house 



Q. ' 9*] 1HB CODB OF CIVIL PROCBOURB, 391 

on account of the narrowing down of the passage by the defendant by the erection 
of the wall and privy. In view of these facts Jack /. relying on the said observa- 
tion of Lofd Dunedin in Mauzur Hasan's case ($2 I. A. 61 = 290. W. N. 486) 
held that no special damage was required further than the plaintiff’s inability to 
carry laige articles into her house owing to obstructions. The plaintiff in the 
present suit being one of the members of the public, is equally affected by the 
obstruction with the other members of the public. He has suffered no special 
damage. His claim is not in respect of a wrong to him individually. He is one of 
the numerous persons affected by the obstruction and therefore having the same 
interest in the matter. Consequently the proper purse for him was to bring 
a representative suit in conformity with the provisions of Order i, r. 8 of the 
C. P. Code. See Batiram v. Sibram (25 C. W, N. 95), and Kenaravelu v. Rama 
swamt (37 C. W. N. 853 P- C. = S6 M. 657). 

When representative is oompetant. — Devotees of mutt can bring a repre- 
sentative suit for the possession of the endowed property and to prohibit its 
wrongful transfer. 41 M. 124=33 M. L. J. 867 = 22 M. L. T. 218=42 Ind. Cas. 366. 
Under this section some of the landlords are compeianr to sue on behalf of all. 34 
P. L. R. 1035 = 146 Ind. Cas. 84i=A. I. R. 1933 Lah. 654. Some members of the 
managing committee of a school are not competent to bring a representative suit. 
37 C. W. N. 497 = 60 C. 794 = A. I. R. 1933 Cal. 329=143 ind. Cas. 457 . Where 
plaintiff has no especial interest, the permission of the Court is necessary. A. 1 * R. 
1934 Cal. 345. 

9 . [S. 31.] No suit shall be defeated by reason of the misjoinder or 

non- joinder of parties, and the Court may in 
Misjoinder and non-joinder, every suit deal with the matter in controversy so 
far as regards the rights and interests of the parties actually before it. 

Soope. — Non*joinder or misjoinder of parties is not fatal to a suit. A. I. 

R. 1922 All. 404=70 Ind. Cas. 613. Non-joinder or misjoinder is not fatal only 

where the Court can deal with the matter in controversy with regard to the 
rights and the interests of the parties actually before it. i U. P. L. R. (H. C.) 
7=52 Ind. Cas. 18 ; 215 P. L. R. 1914* A suit in which no effective decree can be 
mide in the absence of an interested party must not be entertained. A. I. R. 
1921 Cal. 623=25 C. W. N. 249=62 Ind. Cas. 425 ; see also 24 Ind. Cas. 
831 = 10 N. L. R. 72; 35 A. 441 = 11 A. L. J. 630 ; 62 C. 324= A, I. R. 1935 Cal. 

2^ ; 1934 A. L. J. 1006=152 Ind. Cas. 1008. Non-joinder of parties is not fatal 
10 the suit and the Court can proceed with the suit and decide matter in controversy 
so far as regards the interests and right of the parties actually before it. A. I. R. 

1929 All. 439=116 Ind. Cas. 813. The provisions of this rule have no application 
10 an appeal before the Board in a case where the defect has been brought to the 
notice of the party concerned from the outset of the proceedings, and he has had 
ample opportunity of remedying it in India. (1931) A. L. J. 797= A. I. R. (1931) 229 
= 35 C. W. N. 977*54 C. L. J. 274 = 61 M. L. J. 294. Order i, rule 9, applies to 
mortgage suits as well as to any other suit. A. 1 . R. 1934 Oudh 220=11 O. 
W. N. 524=148 Ind. Cas. 903. 

Misjoinder of parties.— Where misjoinder has not in any way prejudiced 
defence, the Court is not justified in dismissing the suit on that ground. 30 P. L. R. 
1092=59 Ind. Cas. 522 ; see also 12 Ind. Cas. 206=4 Bur. L. T. 255 ; 17 C. W. N. 
128=18 Ind. Cas. 117 ;6C. 815**67 P. R. 1894. This section provides against 
dismissal in case of non-joinder or misjoinder of parties. The only course 
open to the Court under such circumstances is formally to call upon the plaintiff to 
make his election and confine the suit to one set of defendants. 142 Ind. 
Cas. 542 = 15 N. L. J. III. 

Non-joinder of parties.— Non-joinder of parties does not cause the dismissal 
of the suit. 19 C. L. J. 316 ; 19 C. L. J. 455 I 4i C. 581 ; A. 1 . R. 1930 Rang. 
295=129 Ind. Cas. 508. The parties must be allowed to amend the plaint. The 
Court of Appeal cannot of its own accord take objection for non-joinder. A. 1 . R. 

1930 Rang. 295= 129 Ind. Cas. 508. In case of non-joinder of parlies. Court should 
eiiher add them of its own motion, or direct the plaintiff to do so but should not 
dismiss the suit for that reason. 8 O. L. J. 310=63 lad. Cas. 548. A suit by some 
of several servient owners for a declaration of their right should not be dismissed for 
non-joinder of the other servient owners. Court can adjudicate on the rights of the 
parties actually before it A. I. R. 1924 Pat. 303 •, 78„Ind. Cas. 431 ; see also A. I. R. 
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ig24 Cal. iosoa»4o C. L. T. 74=84 Ind. Cas. 467. The view of the Calcutta High 
Court is that a mortgagee Is not a necessaty party to a partition suit provided the 
question of the mortgagor’s interest is not in controversy. 134 Ind. Cas. 307=35 
C. W. N. 296SSA. I. R. 1931 Cal. 594. An appeal cannot be dismissed for non- 
joinder of parties. 32 Ind. Cas. 749. In a suit for partition in a joint Hindu family, 
the grandsons are not necessary parties and are represented by their father. A* I. R. 
1922 Pat. 4»:3 P. L. T. 238s 67 Ind. Cas. 156. The mortgagee is a proper 

but not a necessary party to the suit by a prior mortgagee and the suit cannot be 
dismissed if he is brought on record after the period of limitation. A. I. R. 1922 
Pat. 631=4 P. L. T. 698=2 Fat. 175 = 69 Ind. Cas. 677. 

In order that a defendant may be considered a necessary party there must be a 
right to some relief against him in respect of the matter involved in the suit, and 
secondly, his presence is necessary in order to effectually and completely adjudicate 
upon and settle all the questions involved in the suit. A. I. R. 1922 Pat. 651 = (1922) 
Pat. 326=4 Pat. 174=4 P- I- T. 698=69 Ind. Cas. 677. A suit cannot be dismissed 
for nonjoinder. All that the Court can do is to add parties itself or cause them 
to be so added. A. I. R. 1921 Oudh 148 = 8 O. L. J. 310=63 Ind. Cas. 548. Where 
> a plaintiff fails to add necessary parties or refuses to do so when so required by 
the Court, the Court can dismiss the suit. 19 A. L. J. 325 = 63 Ind. Cas. 348. Where 
in a suit for a declaiation of a right of way and for removal of an obstruction, persons 
interested in servient tenement is not made a party, suit cannot be entertained. 
23 C. W. N. 249=62 Ind. Cas. 433. In case of mortgage suits, Order i , rule 9, is 
controlled by Order 34, rule i. 60 C. 777. Where a party takes objection on the 
ground of nonjoinder, he must show which of the parties are absent. A. I. R. 1934 
Pat. 44. In a suit for redemption by one heir of the mortgagor nonjoinder of other 
heirs is not fatal. A. 1 . R. 1934 Oudh 220. 

Nonjoinder, if fatal.— Where a Court directs the addition of parties under 
Order 1, rule 10, the plaintiff must obey the order of Court, and cannot proceed with 
the suit as originally constituted. 5 L. W. 207 ; 15 R. D. 657 = 39 Ind. Cas. 160. 
If a necessary party is not on record the proper course is to apply to have him joined. 
If he is not brought on record or if when brought on record the suit against him is 
barred, the suit will be dismissed. 36 Ind. Cas, 77 ; 1930 A. L. }. 247. Rule 9 whicli 
provides that no suit can fail for non joinder of parties does not mean that only one 
trustee may be sued in contravention of Order 31, rule 2, and a decree passed 
against the trustee singled out for the suit. 55 A. 687 = 1933 A. L. J. 1933. Whether 
a person is a necessary party to the suit in the sense that it cannot proceed in his 
absence must depend upon whether the decision would necessarily affect the interest 
of that party. A. I. R. 1922 Pat. 651 = 2 Pat 175=69 Ind. Cas. 677. The general 
rule laid down by the legislature is that no suit shall be defeated by reason of non- 
joinder of parties, and the Court may, in every sui^ deal with the matter in contro- 
versy so far as regards the rights and interests of the parties actually before it. 
There is, however an exception to this rule general and that rule is that a Court will 
refrain from having a decree which would be ineffective and infruciuous. But 
this rule has no application to cases in which, notwithstanding the fact 
that some of the persons interested in the subject- matter of the suit are not 
parties to the suit, ihe Court is in a position to pass a decree that is capable of 
execution and cannot be rendered nugatory at the instance of the persons not par- 
ties to the suit. 152 Ind. Cas. 1008=1934 A. L. J. 1006 ; A. I. R. 1934 Lab. 657 = 
34 P. L. R. 398. Where a party to a suit contends that the suit is defective for 
M^ant of ties, the party that puts forward this point has to show which, if any, 
of the parties are absent from the record. A. I. R. 1934 Pat. 44. In a matter in 
wnich the deity is vitally intereaed the deity should be made a party and if the 
siuhaits have got a"ny interest adverse to that of the deity, it is necessary that the 
idol should be represented by a perfectly disinterested person. A. I. R. 1937 Cal. 338. 
Where the plaintiff is one of the dominant owner and brings a suit for the removal 
of tho alleged obstruction to easemant and if other dominant owners do not feel 
aggrieved by the alleged obstruction, it is not necessary that they must join with 
the plaintiff in the suit as they are not necessary parties under Order 1, rule 9, C. P. 
Code and the suit does not fail in there absence. A. 1 . R. 1937 Cal. 355. 
lo a suit by some of several trustees with regard to trust properties all ^ 
tfustees must be made paities. A. I. R. 1922 Mad. 317=15 L, W. 283=(i922) M. 
W. N. 106=42 M. L. J. 133=70 Ind. Cas. 645. If the defendants are in no way 
pfiejudiced by non-joinder of plainiitTs, such nonjoinder is not fatal. A. 1 . R. 1922 
Bom. 554=48 B. 1022=24 Bom. L. R. 826. If a necessary party is not impleadied 
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wUbin limitation period the suit is barred. A. I. R. 1929 Cal. 591 = 125 Ind. Cas. 109. 
A suit cannot be dismissed where the defect of multifariousness is patent on the face 
of pleadings. A. I. R. 193® All. i8o»-s(i93o) A. L. J. 99=123 Ind. Cas. 324. This 
section has no application to a case where there is no party on the one side present 
in Court at all. A. I. R. 1928 Lah. 375*9 Lah. 588 = 30 P. L. R. 41 = 110 Ind. Cas. 
384. Omission to join within limitation a subsequent mortgagee as a party to a 
mortgage suit for sale is not fatal to the suit ; suit can proceed only the decree 
cannot affect the rights and interests of the subsequent mortgagee. A. 1 . R. 1927 
All. 488 = 101 Ind. Cas. 775. But omission to join a real defendant with an interest 
to oppose the suit is fatal. A. 1 . R 1927 All. 290=100 Ind. Cas. 198. Non*joinder 
of any party making it impossible to deal equitably and sufficiently with the matter 
in controversy between the parties to the apical cannot be condoned by the appellate 
Court under Order 1, rule 9. read with s. 107. A. I. R. 1925 Oudh 606=87 Ind. Cas 
904 i see also A. I. R. 1927 Cal. 208=44 C. L }. 557=99 Ind. Cas. 901. Non-com- 
pliance with the provisions of Order 34, rule i. is not fatal to a suit for enforcing a 
mortgage and the provisions of Order i, rule 9, are applicable to a mortgage suit. 
36 C. W. N. 1138 ; 54 C. L. J. 113 ; but see i Pat, L. J. 468 = 36 Ind. Cas. 542. 
The provisions of this rule does not apply to an appeal in a case where the defect 
has been brought to the notice of the party concerned from the very outset of the 
proceedings and he has had ample opportunity of remedying it in the previous stages 
which, however, he failed to avail himself of. 54 C. L. J. 274=35 C. W. N. 977 = 
A. I. R. 1931 P. C. 229=61 M. L. J. 294 (P. C.) = i93i A. L. J. 797 (P.C ). 


Amendment of plaint — In case of non-joinder or misjoinder of parties the 
suit should not be dismissed. The parties must be allowed to amend the plaint. A. 
1 . R. 1930 Rang. 295= 129 Ind. Cas. 508 ; 6 C. 815 : 8 C. 49 ; to Ind. Cas. 212=132 
P. L. R. 1911 = 248 P. W. R. 1911 ; 21 Ind. Cas. 182 ; 19 C. L. J. 316 ; 28 A. L. J. 
247=122 Ind. Cas. 597 ; 62 C. 324= A. L. R. 1935 Cal. 269= A. I. R. 1936 Cal. 193. 
One of the defendants not standing in a relation of a tenant in a suit for ejectment 
by the landlord does not require the plaintiff to amend his pleading. A. I. R. 1930 
Cal. 42=33 C. W.N. 769 = 57 C. 349*125 Ind. Cas, 726. A suit should not be 
dismissed for multifariousness, opportunity should be given to the plaintiff to amend 
l>laint and elect. A. I, R. 1934 Mad. 367. 


10 . [Ss. 27 . 82 , 33 .] 


Suit in name of wrong plain- 
tiff. 


(1) Where a suit has been instituted in the name 
of the wrong person as plaintiff or where it is 
doubtful whether it has been instituted in the 
name of the right plaintiff, the Court may at any 
stage of the suit, if satisfied that the suit has been instituted through a bona fide 
mistake, and that it is necessary for the determination of the real matter in 
dispute so to do, order any other person to be substituted or added as plaintiff 
upon such terms as the Court thinks just. 


(2) The Court 


Court may strike out 
parties. 


may, at 
or add 


any stage of the proceedings, either upon or 
without the application of either party, and on 
such terms as may appear to the Court to be just, . 
order that the name of any party improperly 
joined, whether as plaintiff or defendant, be struck out, and that the name of 
any person who ought to have been joined, whether as plaintiff or defendant, 
or whose presence before the Court may be necessary in order to enable the 
Court effectually and completely to adjudicate upon and settle all the questions 
involved in the suit, be added. 


(3) No person shall be added as a plaintiff suing without a next friend or 
as the next friend of a plaintiff under any disability without his consent. 


(4) Where a defendant 

w£ere defendant 
plaint to be amended. 


is added, the plaint shall, unless the Court 
otherwise directs, be amended in such manner as 
may be necessary, and amended copies of the 
summons and of the plaint shall be served on 
the new defendant and, if the Court thinks fit, on the original defendant. 


added, 


C. P. Code— 50 
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(5) Subject to the poraions of the ^Indian Limitation Act, 1877, t 
section 22, the proceedings as against any person added as defendant shall be 
deemed to have begun only on the service of the summons. 

Scope of Bub-x^e (1). — A sub-rule (i) is taken from rule 2, order i6,of the 
Supreme Court Practice. This sub-rule deals with the substitution or addition of 
plaintiffs^ after action is brought. To bring a case within the four corners of this 
sub-rule it must be shown (i) that the action was commenced in the name of the 
original plaintiff by mistake and (2) that the substitution or addition is necessary 
for the determination of the real matter in dispute. Joinder of plaintiffs under Order 
I, rule 10, is subject to provisions under Order i, rule i. A. 1. R. 1927 Mad. 834» 
53 M. L. J. 269a>i937 M. W. N. 903^105 Ind. Cas. 114. Where a suit brought in 
the name of a firm carrying on business outside British India, is found not maintain- 
able on preliminary issue and plaintiff thereupon applies for amendment of the 
plaint by striking out bis name and inserting those of the parties, the application 
must be deemed to be an application for substitution of plaintiffs. A. 1. R. 1928 Bom. 
191 B 30 Bom. L. R. 117- 109 Ind. Cas. 99. In a suit by a benamidar in his own 
name, the Court can make the real owner a party, if it think that his presence 
is necessary for the proper determination of the suit. A. I. R. 1929 Maa. 268= 
55 M. L. J. 856^29 L. W. 56= 115 Ind. Cas. 340. A suit which is instituted in the 
name of a sole plaintiff dead at the time of the institution of the suit cannot 
be amended in any way. A. I. R. 1927 Cal. 880^ 104 Ind. Cas. 623. A person can be 
added or substituted as plaintiff without the consent of the existing plaintiff, 
and before he can be so added or substituted it must be shown that the action 
was commenced in the name of the original plaintiff by mistake and that the 
substitution or addition is necessary for the determination of real matter in 
dispute. A. I. R. 1927 Cal. 340^=45 C. L. J. I46 b-ioi Ind. Cas. 527; see also 

12 C. L. J. 537 = 8 Ind. Cas. 87; 30 M. 419 ; 9 Ind. Cas. 254. Mistake may 

either be of fact or law. 66 Ind. Cas. 873; A. I. R, 1921 Sind 59=168. L.R. 

71; Hughes V. Pump House^ (1902)2 K. B. 485 C. A; Valde Travers v. 

iMndon Tramwa^^ 48 L. }. C. P. 312 ; Ducket ' h. Gover^ (1877) 6 Ch. D. 82 ; 17 C. 
W. N. 462. This rule is not meant to give the Judge unlimited discretion to 
remodel pleadings. Pet Miller /. in Turquand v. Feason^ 4 Q* B. D. 280. 
Order 1, rule 10, C. P. Code, enables the Court to add a third party where it is 
necessary so to do in order to enable the Couit to effectively adjudicate and settle 
^ all the questions involved in the suit A. I. R. 1935 Mad. 353. Under this 
rule a person may be added as a party to a suit in the following two 
cases : (i) When he ought to have been joined as plaintiff or defendant, 
and not so joined or (2) when without his presence the question in suit 
cannot be completely decided. A. 1. R. 1935 194=158 Ind. Cas. 814. 

The word **wrong person’* appearing in Order 1, rule 10, cannot be construed as dead 
person. A. I. R. 1934 Nag. 55B148 Ind. Cas. 241. The Court has power under sub- 
section 1 to substitute a right plaintiff in place of wrong one only if the right to sue 
is not barred under s. 22 of the Limitation Act on the date of institution. 58 
B. 536=36 Bom. L. R. 8i4=A.I.R. 1934 Bom. 385. Where a person who has wrongly 
filed a suit in his name does not desire to clothe himself with a right to sue, but 
by an application he expressly divests himself of any claim and prays for the substi- 
tution of a person who has a cause of action, admitting that he himself has none, the 
case clearly falls within Order i,rule 10. A.I.R. 1934 Nag. 159=150 Ind. Cas. 895* As 
regards meaning of the words **iona fiide mistake *’ vide A.I. R. 1936 Mad. 96o""7i 
M. L. J. 614=1936 M. W. N. 1184. Living person’s name cannot be substituted 
under Order i. rule 10, in place of dead person. A. 1. R. i937 Sind 92 ; but see 
A. I. R. 1937 Sind 47. The underlying principle regarding the addition of 
parties is that there must be finality to litigation and to secure that purpose 
It would be incumbent upon the Court to add a party whose presence could be 
necessary to put an end to all the controversy in the litigation finally. 
A. 1. R. 1937 Mad, 200; see also A. I. R. 1937 Oudh 229. Adding a^ new 
co-plainiiff without paying additional Courts-fees cannot be allowed if the original 
plamtiff is proved to be incompetent. 8 Bur. L. T. 283=8 L. B. R. 302=31 Ind. 
Cas. 332. 

A suit can be continued by substitution of right plaintiff if foua fide mislake was 
committed in the institution of it. A. 1. R. 1923 Mad. 180=1922 M. W. N. 817^16 


• Su now the Indian Limitation Act, 1908 (IX of 1908), s. 22. 

t XV of 1877. 
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L. W. 826=69 Cas. 413 S 50 Ind. Cas. 128. Due care and caution is not always 
necessary. It is sufficient where mistake is made honestly and not deliberately. 20 
C. W. N. 49=22 C. L. J. 279-29 Ind. Cas. 680 ; 27 N. L. R. 335. It is a bona fide 
one where difTcrent Courts have taken different views on a point of law in which the 
plaintiff’s case depends. A. I. R. 1923 Mad. i8o=(i922) M. W. N. 817=16 L. W. 
836=69 Ind. Cas 413. If a plaintiff who is a major is wrongly described as a minor, 
the Court can strike off the name of such plaintiff. A. I. R. 1924 Oudh 428=11 O. 
L. J. 154^83 Ind. Cas. 833. But where a suit is instituted on behalf of a minor by 
his next friendi and the minor is found to have died before the institution of the suit 
the Court cannot allow the amendment of the plaint by substitution of legal represen- 
tatives, especially when it is not shown that the mistake is bona fide- A. I. R. 1923 
Lah. 652 = 79 Ind. Cas. 284. The question of bona fide mistake arises only under d. 
(1) and not under cl. (2). 137 Ind. Cas. 89=33 P. L. R. 253= A. I. R. 1932 Lah. 214. 
The High Court has inherent power under s. 15 1 to add parties or transpose a 
party from one category to another under s. 151. A. I. R. 1927 Cal. 37 = 44 C. L. J. 
243=98 Ind. Cas. 822 ; see also A. I. R. 1929 Mad. 403 = 115 Ind. Cas. 812. Amend- 
ment may be allowed on payment of cost. 35 C. W. N. 432=134 Ind. Cas. 1200 = 
A. I. R. 1931 Cal. 770. Misdescription of defendant's name can be corrected. 26 
S. L. R. 158= A. I. R. 1932 Sind 164 = 139 Ind. Cas. 848. Where through a bona fide 
belief the plaintiff is described^as a minor and is represented by his next friend 
provided the suit Is instituted by the right person, though through another purporting 
to act as his next friend, the suit is maintainable. A. I. R. 1927 Cal. 447 = 100 Ind. 
Cas. 469. 

At any stage. — This rule authorises substitution at any stage of the suit. 25 B. 
433 (464) ; see also 20 M. 467 ; 154 Ind. Cas. 465 = A. I. R. 1935 I^ang. 23 ; A. I. R. 
1934 Pat. 370 ; 17 N. L. J. 266. 

Necessary for the determination of the real matter.— In a suit by an 
administrator for account of mesne prof its against the heir of the deceased intestate, 
who bad acted as executor de son tort the other heirs though not necessary parties 
are proper parties. A. I. R. 1929 Lab. 753. 

Sub rule (2). — This sub-rule is only intended to apply where either one or other 
of the parties makes an application to the Court or the Court itself is of opinion that 
some other persons ought to be brought into the proceedings in order to enable the 
Court effectively and completely to adjudicate upon and settle all questions involved 
in the suit ; that is to say, the questions which were involved in the suit as originally 
framed between the parties to the suit. 59 C. 329=138 Ind. Cas. 104= A.I.R. 1932 Cal. 
448. The expression “all the questions involved in the suit" refers only to questions 
between the parties to the litigation. A. I. R. 1926 Mad. 836=50 M. 34=51 M. L. J. 
I 48=24 L. W. 738=95 Ind. Cas. 214 ; A. I. R. 1935 Sind 194. A suit by manager 
alone is valid though plaintiff not described as manager. Co-parceners can however 
be added as parties afterwards. A I. R. 1934 Bom. 178. Parties can be added or 
substituted even though Order 1, rule 10, does not apply. A. I. R. 1934 All. 4. Where 
necessary parties are not impleaded due to gross negligence, amendment cannot bo 
allowed. A. I. R. 1934 Lab. 36. Legal representatives of appellant already dead 
cannot be substituted. A. I. R. 1934 Nag. 55. Action cannot proceeed where 
necessary party has not been joined. A. I. R. 1934 Pat. 106. Person financing litiga- 
tion is not a necessary party. 68 M. L. J. 236= A. I. R. 1935 Mad. 394=41 L. W. 126. 
Under sub-section (2) the Court has power to add parties in two cases only. The 
first is where he ought to have been joined and has not been joined. The second 
case in which a party may be added under rule to is when his presence is necessary 
to enable the Court to make a complete adjudication upon questions involved in a 
suit. A. I. R. 1934 Nag. 228=148 Ind. Cas. 720. A written statement requesting 
the Court to add parlies is an application under Order i, rule 10. A. I. R. 1937 
Rang. 176. 

Addition of parties.— 'This rule for addition cannot be invoked if such addition 
would alter the nature of the suit. A. I. R. 1925 Cal. 26=28 C. W. N. 805=82 
Ind. Cas. 369. But the power under this rule can ordinarily be exercised only in 
proceedings not concluded by a decree unless the person to be added is a subsequent 
tran^eree. A I. R. 1924 Oudh 33=26 O. C. 317— 10 O. L. J. 232=72 Ind. Cas. 
1031. The power to add a patty under Order i, rule 10, can be exercised at any 
stage even at such a late stage at the time of decree. A. I. R. 1929 Bom. 337=31 
Bom. L. R. 476 «i 22 Ind. Cas. 66. Bdbre an application to be added as party 
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under Order rule lo, to a suit under Order i, rule 8, can be allowed, the applicant 
must prove that suit originally instituted was in the name of a wrong person through 
a bona fide mxslAt, A. 1 . R. 1924 Mad. 883=47 M. L. J. 540=82 I nd. Cas. 492« 
When parties are added under rule 10 (2) the date when they are added is to be 
deemed to be the date of the institution of suit so far as they are concerned 
for purposes of limitation. A. I. R. 1927 P. C. 252=26 A. L. j. 371 — 30 Bom. 

L. R. 220=32 C. W. N. 281=47 C.L.J. 136=54 M. L. J. 88 = 107 Ind. Cas. 237. 
If a person who applies to be added as a party is only a permissible party, he can- 
not be so added against the wishes of the person to fight whom he is sought 
to be brought on record. A I. R. 1926 Mad. 836=50 M. 34= (1926) M. 
W. N. 575-51 M. L. J. 148=24 L. W. 738=95 Ind. Cas. 214. Court has autho- 
rity to make those persons parties to the suit whose presence is necessary 
in order to enable the Court effectually and completely to adjudicate upon and 
settle all the questions involved in the suit. A. I. R. 1923 Mad. 521=44 M. L. 
J. 322=17 L. W. 329=73 Ind. Cas. 156. The Court can impose terms on a 
person who seeks to be added as a party to the suit. The Court can also allow 
a party to be added on condition that he can only intervene at a particular 
stage in a suit and cannot question an order passed before he applied to the 
Court. 58 C. 8oi = 35C. W. N. 122=134 Ind. Cas. 1279= A I. R. 1931 Cal. 580. 
The Court can allow a person to be added as a party even when it decided 
against the issue previously. 33 Bom. L. R. 601 = A. I. R. 1931 Bom. 408=134 
Ind. Cas. 365. In a partition suit, the Court can order the inclusion of a 
person as a party even after the preliminary decree when he is a proper 
party. 131 Ind. Cas. 643=33 L. W. 734=A. I. R. 1931 Mad. 357 = 60 

M. L. J. 229. It is hardly in accordance with precedent that a Court of Appeal 
should after sending a case back to the trial Judge for the purpose of having 
a necessary party brought before the Court to indicate the order which the 
trial Judge should make when he tries the case in the presence of the proper 
parties. 136 Ind. Cas. 632 = 36 L. W. I35 = A. I. R. 1933 P. C. 146=63 M. 
C. J. 369 (P. C.). In a suit for partition of Hindu joint family properties 
alienees of joint family properties may be made parties. A. 1 . R. 1930 Mad. 
9i3=(i93o) M. W. N. 679-59 M. L. J. 524-129 Ind. Cas. 235. Worshippers 
of a temple applying to be made parties to the suit for partition of joint 
family property alleging that a large fund in the hands of the family was 
really a fund held in trust for the benefit of the deity should be added as 
parties. A. 1 . R. 1931 Mad. 357=62 M. L. J. 229=131 Ind. Cas. 643 Costs 
of persons unnecessarily impleaded at the instance of a defendant, should be 
directed to be paid by such defendant. A. I. R. 1930 Mad. 9i3=5oM. L. J. 524= 
129 Ind. Cas. 235. An action is not defeated by the non> joinder of parties as the 
Court has wide powers of adding necessary parties. But if necessary parties are not 
joined, the action cannot proceed. A. I. R, 1934 Pat. 106 ; see also 148 Ind. Cas. 329 
=A. 1 . R. 1934 Lab. 36. In a proper case the Court can add a person as a defend- 
ant to a suit even in opposition to the wishes of the plaintiffs. 40 C. W. N. 677. 

In a suit for rent by a landlord against a tenant, a person alleging to be a trans- 
feree with consent of the landlord claiming to be real tenant of the holding can 
claim 10 be added as a parly. A. I. R. 1930 Pat. 323=11 P. L. T. 43— 125 Ind. Cas. 

1 19. In a suit against a company liquidator or trustees in bankruptcy added as 
parties to the suit otherwise than under Order XXH, rule 10, must be considered to 
have been so added under Order i, rule 10. A. 1 . R. 1930 Cal. 113 = 50 C. L. J. 208= 
57 C. 70—123 Ind. Cas. 250. A stranger who has no personal interest in any one of 
the reliefs claimed by the plaintiff in a suit cannot be joined as co-plaintiff. A. I. R. 
1930 Sind 73=120 Ind. Cas. 17. Before a person is added as party on bis own motion 
the Court ought tetsee whether there is anything which cannot be determined owing 
to his absence or whether he will be prejudiced by his not being joined as a party. A. 

I. R. 1929 Mad. 291 = 116 Ind. Cas. 137. In an administration suit, an order adding 
party to watch the proceedings is wrong and has no meaning. A. I. R. 1929 Cal. 477 
= 56 C. 447— 1 19 Ind. Cas. 21. A new party can be impleaded as defendant even 
against the consent of the plaintiff, even though such addition may enable him to 
conater-daim against the piaiotifi. A. 1 . R. 1929 Mad. 443-29 L. W. 753=118 Ind. 
Cas. 780. In a suit which is merely for compelling the registration of a certain 
doqoffient, no third parties can be added as parties to the suit on their own modoo. 
A« I, R. 1929 Bom. 353-31 Bonx L. R« 672-53 B. 598=119 Ind. Cas. 054. 
Ali^^terveiior claiming to be a transferee of the interest of tenant can be added 
10 a rent suit tor he is to be tenant in possession. 10 P. L. T. 442« 
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An order allowing an alleged purchaser of the holding to be added as a defendant 
to landlord’s rent suit against recorded tenant is an order without jurisdiction. 
A. I. R. 1928 Pat. a 8 i «9 L. T. 437=107 Ind. Cas. 539. If in a suit between 
a benamidar and real purchaser a third person claims that he is the real purchaser 
adversely to the pleas of both plaintiff and defendant, he must file his own suit 
and ho cannot claim to be joined as party to the suit. A. I, R. 1927 Mad. 834= 
53 M. L. J. 269** 105 Ind. Cas. 114. A party should not be added to a rent 
suit if such addition has the effect of changing the rent suit into title suit as regards 
property in respect of which rent is claimed. A, I. R. 1927 Cal. 340=45 C. L. J. 
146. Where a defendant is discharged and again reinstated as defendant the suit 
must be deemed to be instiiutad on the date of re-instatement, A. I. R. 1926 P. C. 
88 = 31 C. W. N. i74=(i 926) M. W. N. 592=96 Ind. Cas. 887. A defendant given 
up but not struck off by amending plaint must be deemed to be party to the suit. 
A. I. R. 1927 Mad. 253=98 Ind. Cas. 726. 

The Secretary of State is not a proper or necessary party to every suit in which 
a statute is sought to be declared ultra vires, A. I. R. 1926 Mad. 836=51 M. L. J. 
148=24 L. W. 738=95 Ind. Cas. 214. If a matter has been referred to arbitration 
under s. 19 of the Arbitration Act, it is found that the name of the plaintiff is 
wrong, and application is made to the Court for correcting the mistake, the 
correction of that name does not make it a new suit so as to deprive the arbitrators 
of their jurisdiction upon original reference. A. I. R' 1926 Cal. 722=43 C. L. J. 
297 = 94 Ind. Cas. 182. Incase of addition of parties, capacity in which, as also 
parly at whose instance party is to be added are material considerations. A. I. R. 
1925 Mad. 836=50 M. 34 = 51 M. L. J. 148=24 L. W. 738 = 95 Cas. 214. In a 

mortgage suit, the lessee of the mortgaged property need not be added after the 
preliminary decree. A. I. R. 1927 Nag. 299=103 Ind. Cas. 306. Addition of parties 
to a final decree without any formal application under Order i, rule 10 (2) for 
joining them does not amount to an order under Order i, rule 10 and no decree 
can be granted against such parlies. A. I. R. 1927 All. 465 = 49 A. 664=25 A. 
L. J. 365=101 Ind. Cas. 868. In a suit under s. 92 by co-trusiees, other co>trustees 
can be joined as co defendants. A. I. R. 1927 Rang. 180=5 Rang. 263= 103 Ind. 
Cas. '61. A plaintiff on the record cannot be given a good cause of action by the 
addition subsequently of a person as plaintiff who has a good cause of action. A. I. 
R. 1927 Bom. 424 = 29 Bom. L. R. 418= 103 Ind. Cas. 225. Application to bring on 
record legal representative, wrongly impleaded, as such can be made under Order i, 
rule 10, though rejected under Order XXII, rule 4. 32 Ind. Cas. 320. No new plaintiff 
was added where a person sued in his own name but after expiry of limitation period 
was allowed to amend the plaint suing in company’s name. 30 M. L. J. 57 = 33 Ind. 
Cas. 557. A son of a hereditary trustee is a proper party in a suit against him for 
his removal. 38 L. W. 9sa(i9i7) M. W. N. 550=38 Ind. Cas. 133. The question of 
addition of a party does not arise in a suit against a dead man which is a nullity. 6 
L. W. 359=1917 M. W. N, 643=33 M. L. J. 413 = 23 M. L. T. 333=42 Ind. Cas. 
530 ; see also 47 Ind. Cas. 894=6 O. L. J. 546. Proper procedure in a case insti- 
tuted by a next friend on behalf of a major who is wrongly assumed as a minor is to 
return the plaint for necessary amendment. 50 M. 743 = 41 Ind. Cas. 510. 

A person who could not have been originally joined, cannot be made a co- 
plaintiff either under r. 10 or r. 8 of Order 1. 57 Ind. Cas. 784. Person promising 
indemnity against plaintiff to the defendant may be made a party at the instance 
of the defendant unless plaintiff objects and serious harm is likely to be caused 
thereby to him. 46 C. 48=50 Ind. Cas. 51. Person originally a defendant can be 
made a plaintiff to claim his share in an administration suit. (1918) M. W. N. 929= 
9 L. W. 79=26 M. L. T. 140=49 Ind. Cas. 139. In a redemption suit by some of 
the heirs of the mortgagor, Court can make other heirs as defendants. 45 B. 1009 = 
23 Bom. L. R. 405 = 61 Ind. Cas. 590. It is not possible in a suit to make an 
opposing and contesting claimant a plaintiff nor is a decree possible in favour of 
contesting defendant against his co-defendant. A. I. R. 1921 All. 184=19 A. L. J. 
833=63 Ind. Cas. 773. Receiver being a representative of all the parties to the 
suit, must be made a party in all the proceedings affecting property, but is 
not a party within this rule. A. 1 . R. 1923 Mad. 144~43 M. L. J. 211=1 
16 W. 322=71 Ind. Cas. 293. In a suit against the widow in which the 

adoption by her is in question, the reversioners are the proper parties though not 
necessary parties. A. I. R, 1933 Mad. 521 = 17 L. W. 329=44 M. L. J 322=72 Ind. 
Cas* 1S6. Change of period of limitation due to amendment of the Limitation Act 
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is a good ground for addition of parties after the period of limitation. A. I. R. 192$ 
Mad. 347=78 lod. Cas. 168. Persons whose case conflicts with the case of plain- 
tiffs on record cannot be added as co-plaintiffs at the instance of the plaintiffs. 
A. I. R. 1922 Cal. 459*36 C. L. J. 92=76 Ind. Cas. 915. The expression “proper 
party" means the party interested in the reasult of and having a right to seek the 
assistance of the Court in coming to a decision on the point in issue. A. I. R. 1925 
Oal. 1257=89 Ind. Cas. 57. Where necessary. Court may add a person interested in 
the equity of redemption as a party even after preliminary decree, and re-open the 
proceedings so far as the added party is concerned. A. 1. R. 1924 Mad. 648 •■46 
M. L. J. 368=34 M. L. T. Ii4=(i924) M. W. N. 364 = 84 Ind.Cas. 122 

In a suit under s. 77 of the Registration Act, a person claiming to have purchased 
the property at a prior sale from the executant is not a proper party, the title question 
not being strictly within the scope of s. 76. A. I. R. 1925 Cal. 1257 = 89 Ind. Cas. 56. 
Ordinarily the plaintifi has the choice of his opponent and a party can not be added 
as defendant at his will. A. I. R. 1925 Nag. 373=87 Ind. Cas. 988. Fresh partie 
can not be added after compromise of the suit by the original parties and durins 
proceedings under Order 23, rule 3. A. I. R. 1926 Mad. 341 = 50 M. L. J. 59*98 
Ind. Cas. 311. An attaching creditor of the mortgagor’s interest in the mortgagea 
property applying to be made a party to mortgagee’s suit, should not be added as d 
party if his sole aim in being so added is to challenge the validity of the mortgagea 
A. I. R. 1926 Nag. 67 = 89 Ind. Cas. 446. A suit for rent against only some of the 
heirs of the deceased tenant is maintainable. A. I. R 1925 Cal. 1056 (F. B.)=29 
C. W. N. 400=42 C. L. J. 232 = 53 C. 197 = 90 Ind. Cas. 21 1. A Court can add 
parties after the suit has been reminded to it by the Court of Appeal but the Court 
of Appeal cannot do so after passing the order. A. I. R. 1926 Rang. 9 = 3 Rang. 474 = 
92 Ind. Cas. 125. Where a partner in a business refuses to be joined as a plaintiff, 
he should be made a defendant in the suit, but the suit should not be dismissed on 
that ground. A. I. R. 1925 Lah. 501 = 7 Lah. L. J. 280=26 P. L. R. 699=92 Ind. 
Cas. 569. 

Striking out party.— An order striking off the name of a party is appropriate 
to cases of actual misjoinder. A. 1. R. 1934 Lah. 737. Party against whom no cause 
of action is mentioned no relief claimed may be struck off from the suit. A. I. R. 1931 
Mad. 284=33 L. W. 681 ; A. I. R. 1930 Mad. 817=59 M. L. J. 932 = 32 L.W. 836=54 
M. 81 = 127 Ind. Cas. 805; 42 M. 219=49 Ind. Cas. 835. An order striking off the name 
of a party from the record can be done at any stage of the proceeding. In the old sec- 
tions the words used were *'on or before the first hearing.'* So the rulings in 18 A. 53, 
20 M. 360 (362), 9 P.R. 1906 ; 71 P.R, 1907 are no longer good law as they are made 
obsolete by the change. Where an appellate Court has joined a party as defendant the 
lower Court cannot strike off, the same under Order i,r. 10(2), on case being 
remanded. A. I. R. 1930 All. 303= 126 Ind. Cas. 225. An order discharging a defen- 
dant who is not a proper party and against whom no relief is claimed amounts to 
striking out his name from the record. A. I. R. 1926 Lah. 202 = 27 P- L. R. 194*93 
Ind. Cas. 921. The Court may strike out the name of a deceased defendant who 
died before the institution of the suit. A. I. R. 1926 Lah. 153=89 Ind. Cas. 661. The 
order striking off name of a party is a decree. 53 A. 466= 131 Ind. Cas. 548= 1931 
A. L. J. 181 = A. 1. R. 1931 All. 333. A defendant adjudged bankrupt in England 
is not proper party to a suit relating to property in which be had interest before 
bankruptcy and he can rightly be removed from record. A. I. R. 1930 Cal. 388=34 
C. W. N. 53= i25^1nd. Cas. 851. Name of a deceased defendant, who was dead at 
the time of the institution of the suit, should be expunged from the record. A. 1. R. 
1928 Lah. 359=9 Lah. 529=29 P. L. R. 626= 110 Ind. Cas. 281. 

SubstitutioB of parties. — In a fit case for the ends of justice Court can order 
substitution of parties. 33 Bom. L. R. 546= A. 1. R. 193^ Bom. 388= 133 Ind. Cas. 823 ; 
15 R. D. 204=12 L. R. 63 (Rev). If the name of a dead person appears on the 
petition of appeal instead of his legal representative through a fidt error, 
petition of appeal can be amended. A. I. R. 1930 All. 131 = 123 Ind. Cas. 824. A 
substitute must enforce a single right pleaded in suit and not to bloster up a suit 
by jj^eading his own individual right. A. I. R. 1930 Sind 73=120 Ind. Cas. 517. 
Wiere the respondent whose name is entered in the appeal as presented, it found 
W have died before the presentation, legal representative of the deceased cannon be 
Hril^Btitiited, proper procedure is to file another appeal. A. 1. R. 1924 Mad. 56=45 
M» L« J. 231 = 18 L. W. 54-75 Ind. Cas. 7391 also A. 1. R. 1924 Mad4 S6<* 
it Wi 54* 45 M. L. J. 231*75 In^- 739- The Court can grant substitution 
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of parties by virtue of inherent power as well. 1933 A.. L. J. 151a. The ultimate 
reversioners are recognized by Courts of law, as having a right to demand that the 
estate be kept free from waste and free from danger during its enjoyment by a 
widow or other owner for life. Where therefore the preliminary decree passed in 
favour of the original plaintiff (a widow) clearly touches the corpus of the estate, 
the order substituting the reversionary heirs (some of the defendants) in the place 
of the original plaintiff is in accordance with the rule but a co-widow of the plaintiff 
cannot be transposed from the position of the defendant to that of plaintiff without 
her consent. ^ A. I. R. 1934 Cal. 1 36. A suit can be continued by substitution of right 
plaintiff provided the suit was instituted by a wrong person as plaintiff. 66 Ind. Cas. 
823=^16 S. L. R. 71 •, see also 64 Ind. Cas. 413= A. I. R. 1923 Mad. 180. 

Transposition of parties.— Transposition of parties may be ordered by the 
Court in the interest of justice where the nature of the suit is not changed. A. I. R. 
1922 Cal. 459=76ilnd. Cas. 915 ; see also 20 C. W. N. 752-34 Ind. Cas. 186 ; 45 B. 
983 =>23 Bom. L. R. 391 »6i Ind. Cas. 398. The Courts have always liberally inter- 
preted the provisions of law under Order i, r. 10 as regards the transposition of 
parties. 24 C. W. N. 110=30 C. L. J. 417=54 Ind. Cas. 636 ; see also 19 C. L. J. 
327=25 Ind. Cas. 440. The Court has power at any stage of the proceedings to add 
the proforma defendants as co-plaintiffs. Such a course should be adopted when 
it is necessary for a complete adjudication upon the questions involved in the suit 
and to avoid multiplicity of proceedings. A. J. R. 1931 P. C. 162=1931 A. L. J. 
566=33 Bom. L. R. 1273=35 C. W. N. 870=54 C.L.J. 137 = 61 M. L. J. 632=132 Ind. 
Cas. 610 (P. C.) ; see also 30 Bom. L. R. 807= A. I. R. 1934 Bom. 356 ; A. 1 . R. 1936 
Pat. 107=160 Ind Cas. 149. But transposition should not be allowed where the 
character of the suit would be changed. 76 Ind. Cas. 9i5 = 36C. L. J. 92 = A. I. R. 
1922 Cal. 459. A party so transposed is not a new party and as such s. 22 of the 
Limitation Act has no application. 14 C. 400 ; 22 B. 672 ; 34 B. 91 ; 19 C. W. N. 
1269 ; 20 C. W. N. 49 ; A. 1 . R. 1927 Mad. 204=52 M. L. J. 33. When order for 
transposition has been ordered, necessary amendment of pleading may also be 
illowed. A. L R. 1931 Cal. 561 = 129 Ind. Cas. 860=58 C. 561. An appellate Court 
has powers of transposition of parties similar to those exercised by original Court 
under Order i, rule 10. A. I. R. 1930 All. 785=1930 A. L. J. 9*6. Court has power 
to transfer a plaintiff to the category of defendants. A. I. R. 1925 Cal. 328=82 Ind. 
Cas. 649* Such order can be made for a complete adjudication upon questions 
involved in the suit and to avoid multiplicity of suits. 58 I. A. 228=54 C. L. J. 137 = 
35 C. W. N. 870 = 33 Bom. L. R. 1273 = 132 Ind. Cas. 610=1931 A.L.J. 566=A. I. R. 
1931 P. C. 162=62 M. L. J. 632 (P. C.). 

A transposition which would have the effect of defeating a valuable right acquired 
by a party under the statute since the institution of suit should not be allowed. A. I. 
R. 1928 Pat. 24=9 P. L, T. 238= 104 Ind. Cas. 526. In a suit for partition or accounts 
transposition of parties are allowed even after a decree for partition. A. I. R. 
1927 Nag. 32 = 97 Ind. Cas. 1023; see also 96 Ind. Cas. 67= A. 1 . R. 1926 All. 
582 = 24 A. L. J. 694, Transposing a defendant to the category of plaintiff is 
entirely within the discretion of the trial Court and if not objected to during 
the trial, it cannot be interfered with in appeal. A. I. R. 1926 Nag. 393= 
95 Ind. Cas. 171. Merely because transposition of some defendants as plain- 
tiffs would raise the valuation of the suit beyond the pecuniary jurisdiction of 
the Court is no reason for refusing the transfer. Plaint can be returned fbr 
presentation after such transfer. A. 1 . R. 1926 Pat. 28=90 Ind. Cas, 82. If refusal 
of an application for transposition of a party to a suit would lead to a separate 
suit by such party, the application should be allowed. A. I. R. 1925 Cal. 421 = 
40 C. L. J. 535=85 Ind. Cas. 168. Transposition is allowed in limited cases. 15 
N. L. R. 21 = 49 Ind. Cas. 34. It is no ground for refusing the transposition of 
projorma defendant into a plaintiff that the effect would be to assist the plaintiff. 
14 Pat. L. T. 252 = A. I. R. 1933 Pat. 239. The Court cannot transpose a de- 
fendant to the array of plaintiffs without the party’s consent and in the absence 
of an application to that effect. 58 C. L. J. 240. Transposition of parties in a 
partition suit can be made even after the withdrawal of a part of a claim and 
the suit thus can be continued. 12 L. W. 563=60 Ind. Cas. i44. 

When parties may be added, eto.— In some circumstances it may be right 
and proper that the Court should add such parties to the proceedings even at 
the api^llate stage, persons who are not amongst the original parties to the 
suit. But the circumstances must be exception and must be such as renders 
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it reaUy necesaary in the interest of the original parties to the suit, that some 
other persons should be added to the proceedings, so that the matters originally 
in dispute may be properly adjudicated upon and finally determined as between 
the original parties to the suit. 59 C. 329=: 138 Ind. Cas. io4«A. I. R. 1932 
CaL 448. Under this rule the Court can add a party at any stage of the 
proce^ings and it is competent for the Court to add a party after the case 
has been remanded to it on appeal. 33 Bom. L. R. 608= A. 1 . R. 1931 Bom. 408 ; 
see also 61 Ind. Cas. 378; 59 Ind. Cas. 233=12 L. W. 25*30 M. L. T. 31 ; 
2 U. P. L. R. 96. Court has jurisdiction after the passing of the preliminary 
decree in a mortgage suit and before the final decree has been passed, to implead 
as defendants to the suit persons who were not originally v impleaded as defendants 
and were not parties to the preliminary decree. A. I. R. 1927 All. 4 ^ 5—49 A. 
664*25 A. L. J. 369=^ 101 Ind. Cas. 868 ; see also 40 C. W. N. 1 173. Under Order i , 
r 10, any party may be joined to the suit at any stage means he should be so joined 
before the passing of decree which includes preliminary decree and an existing de- 
cree. 13 N. L. R. 69*89 Ind. Cas. 849. Court cannot add a plaintiff to the suit 
after passing of the decree. A. I. R. 1923 Mad. 472*44 M. L. J. 282 = 17 L. W. 
422=72 Ind. Cas. 284. Though unusual plaintiffs may be added to a suit after decree 
especially in representative suits, so that persons interested might enforce in execu- 
tion the direction in the scheme. A. I R. 1923 Mad. 472 = 44 M. L. J. 282=17 L. 
W. 422 = 32 L. T. 212=72 Ind. Cas. 284. A Court can order joinder of a new party 
even after a preliminary decree is passed. A. I. R. 1926 Sind 26*89 Incl. 
Cas. 609. When a suit was wrongly brought in firm's name but objection was not 
raised till the time of argument, amendment of plaint can be allowed by the appellate 
Court. A. I. R. 1935 Rang. 240*159 Ind. Cas. 138. 

Appeal ^An order under r. 10 striking out or adding a party is not appealable. 
1930 M. W. N. 971=32 L. W. 766=60 M. L. J. 237 = A. I. R. 1930 Mad. 987=129 
Ind. Cas. 44 ; 47 Ind. Cas. 725; 69 Ind. Cas. 961=45 M. 199 ; 36 Ind. Cas. 919; 
76 Ind. Cas. 207=45 M. L. J. 703 ; 85 Ind. Cas. 90=6 P. L. T. 581 ; 14 L. W. 642 = 
(1921) M. W. N. 799; but see 53 A. 466=131 Ind. Cas. 548* 1 931 A. L. J. 181 = 
A. I. R. 1931 All. 333* Where it has been held that order striking off name of a party 
is in substance although not in form of a decree and the proper remedy for the 
party aggrieved by the order is to file an appeal from it and not an application 
m revision under, s. 115. Revision does not lie against an order refusing to add 
a party as plaintiff. A. I. R. 1926 Pat. 207 = 93 Ind. Cas. 932= i P. L. T. 499 ; see 
also 50 A. 276=25 A. L. J. 991 = 108 Ind. Cas. 735 = A. 1 - R- >928 All. 97 ; but see 
A. 1 . R. 1929 Mad. 443=1929 M. W. N. 67*118 Ind. Cas. 780. Revision lies against 
an order refusing to make a person as defendant. A. I. R. 1929 Oudh 148*6 O. W. 
N. 118* 116 Ind. Cas. 58. Whether persons should or should not be impleaded 
as co-defendants in a pending suit, is a question of pure discretion. An improper 
exercise of discretion would not amount to illegality or material irregularity, so as to 
subject to revision under s. 115. iii Ind. Cas. 14 1 , see also A. 1 . R. 1934 Pat. 
425 = 15 Pat. L. T 602=148 Ind. Cas. 347. Erroneous exercise of discretion under 
Order I, rule 10, is no ground for interference under section 115(c), unless such 
exercise of discretion results in misjoinder of parties and misjoinder of causes of 
action. A. 1 . R. 1925 Mad. 135=90 Ind. Cas. 721. An order under Order 1, 
rule iof2), discharging a defendant from a suit does not operate as a decree and 
as such is not appealable. A. 1 . R. 1926 Nag, 75 = 89 Ind. Cas. 331. Proper 
exercise of discretion is not interfered in revision. A. 1 . R. 1934 Pat. 370*152 Ind. 
Cas. 778. Where an application is made under Order i, rule 10, but is dealt with 
by the Court also under Order 22, rule 10, an appeal lies against the order. A. I. R. 
1937 Mad. 20a No appeal lies from an order awarding costs under Order 1, 
rule 10(2). A. I. R. I937 Lab. 67. 

Sub-rale ( 3 ). — No person should be added as a plaintifi without his consent. 
13 O. C. 109. When he refuses to be made a plaintiff he can be made a defendant. 

7 C. 242*9 C. L. R. 13 ; II C. 618 ; 17 C. 160 ; 7 A. 326 ; 46 P- R. 1911. 

Sub-rule ( 4 ).— Such amendment is only allowed as is necessary for the addition 
of the defendant. But no amendment would be allowed which would change the 
;4diaracter of the suit. 24 A. 553 ; see also 25 Ind. Cas. 607; 14 C. L. J. 627*10 
iod. Cas. 503- 

» Sub-clause ( 5 ).— The provisions oi s. 22 (1) of the Limitation Act are made 
Inapplicable to a case of transpostition of parties by this sub-clause. 1 1 Pat. 616* 140 
Ipd. Cas. S72**A. 1 . R. 1932 Pat. 346. Whether a Court acts suo m0tu or upon the 
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application of a patty a Court acting under rule lo is bound by s. 22 of the 
Limitation Act. A. I. R. 1930 Lab. 647»ii Lab. 688»i26 Ind. Cas. 78. ^'When 
parties are added by the Court after the institution of a suit under Order i, rule 
10 (2), section 22 of the Limitation Act provides that the date when they are 
added is deemed to be the date of the institution of the suit so far as they are 
concerned for the purposes of limitation and the rights which they may have 
acquired under the Limitation Act are therefore sufficiently safeguarded," Per Sir 
/tfAif fr«///>in A. I. R. 1927 P. C. 252=26 A. L. J. 371*30 Bom. L. R. 220=32 
C. W. N. 281*47 C. L. J. 136*54 M. L. J. 88*6 Rang. 29= 107 Ind. Cas. 237 ; 
see also A. I. R. 1929 Cal. 501 i 35 C. 519 fF. B.) ; 50 M. 372*52 M. L J. 199* A. 
I. R. 1927 Mad. 468 i A. I. R. 1928 Lah. 33*100 Ind. Cas. 859. Addition of more 
representatives out of time does not bar a suit to enforce rights of trust by interested 
persons. 9 L. W. 377*50 Ind. Cas. 353. Even where the Court of its own motion 
adds a necessary party, the suit will be deemed to be instituted when the party 
is added. A. I. R. 1925 Sind 181*17 S. L. R. 324*79 *nd. Cas. 914. 


Conduct of suit. 


11. [S. 82, sixth para.] The Court may 
give the conduct of the suit to such person as 
it deems proper. 


Scope.— The general rule is that the conduct of a suit will rest with the plaintiff. 
21 Ch. U. 647. The word “person" in this rule means a person who is a party to the 
suit and not a stranger lo it. A. I. R. 1926 Cal. 143*46 C, L. J. 530*106 Ind. Cas. 
854. So suit cannot be conducted by a third party on behalf of absent party without 
special authorization under Order i, rule xi^lbid. Suit by trustee impleading co« 
trustee as a party defendant, can be continued by co>trustee after plaintifTs death. 
62 Ind. Cas. 360=40 M. L. J. 208*13 L. W. I48*(i92i) M. W. N. 108. 


12. [S. 35.] (1) 


Appearance of one of several 
plaintiffs or defendants for 
others. 


Where there are more plaintiffs than one, any one or 
more of them may be authorised by any other 
of them to appear, plead or act for such other 
in any proceeding ; and in like manner, where 
there are more defendants than one, any one 
or more of them may be authorized by any other of them to appear, plead 
or act for such other in any proceeding. 

(2) The authority shall be in writing signed by the party giving it and 
shall be filed in Court. 


Sub section ( 2 ).— 2 B. H. C. R. 103. 


13. [S. 34.] 

10 non-joinder 


All objections on the ground of non-joinder or misjoinder 
of parties shall be taken at the earliest possible 
opportunity and, in all cases where issues are 
settled, at or before such settlement, unless the 
ground cf objection has subsequently arisen, and any such objection not so 
taken shall be deemed to have been waived. 


Objections as 
or misjoinder. 


Scope.— Objection as to non-joinder or misjoinder of parties should be taken at 
the earliest possible opportunity. 70 Ind. Cas. 645* A. I. R 1922 Mad. 317*15 
L. W. 283 *(i 922)M. W. N. 106*42 M. L. J. 133 ; A. I. R. 1925 Oudh 369=12 
O. L. J. 66*2 0. W. N, 114*87 Ind. Cas. 17 ; see also 17 C. 580 (P. C.) ; 
7 C. 594-, 39 Ind. Cas. 160; 62 Ind, Cas. 386=44 M. 344=40 M. L. J. 282. 
At any rate such objection should be taken before the settlement of issues. 41 Ind. 
Cas. 527 ; see also 6 A.L.J. 541 ; 25 Ind. Cas. 125 ; AI.R. 1934 Lah. 459=35 P.L.R. 
616. Where a defendant IS permitted to file an additional written statement and he 
therein raises an objection as to non-joinder, which is later on made the subject- 
matter of a fresh issue the provisions of Order i, rule 13, are not infringed. 137 
Ind. Cas. 274*1932 M. W. N. 494*35 L. W. 279*A. 1. R. 1932 Mad. 583=62 M. 
L. J. 1 54. Where a suit is brought by a person describing himself in the plaint as 
the proprietor of a firm without making the widow of the other partner a party to the 
suit and the defendants raise no objection as to non-joinder and the issues between 
the parties are settled, the objection as to non-joinder cannot be allowed to be raised 
subsequently. A. I. R. 1934 Lah. 459 : see also 156 P. R. 1889. Where such 
objections have not been taken in time, it must be deemed to have been waived. 
14 M. 498 ; 26 B. 301 ; 69 P. R. 1903 ; 7 Ind. Cas. 102 ; 13 Bom. L. R. 1061 ; 64 

C. P. Code— 51 
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P. R. i88i ; 58 P. R. 1882 ; $5 Ind* Cas. 261323 C. W. N. 876 •, 23 Ind Cas. 862. 
But such objection can allowed even after the settlement of issues ^here the 
reason o| the objection has come into existence subsequently. 5 B. 609. Any irre- 
gularity in the initial procedure cannot be questioned at a later stage when parties 
without ol]jectton join issue and goto trial upon merits. 23 C. W. N. 8763 57 ln<L 
Cas. 261. Such objection cannot be taken for the 6rst time in appeal. 16 B- 119 ; 
14 M; 498 I 16 C. W. N. 6393 13 lad. Cas. 277 ; 26 B. 301 ; 44 M. 301 ; 18 A. 109 ; 
A. I. R. 1929 Rang. 295; 2 N. L. R. 45; 55 Ind. Cas. 261323 C. W. N. 876. 
Objection as to non-joinder of parties not taken in first appeal cannot be raised in 
second appeal. A. I. R. 1921 Mad. 243*44 M. 344*62 Ind. Cas. 386 ; see also 38 
Ind. Cas. 7i5*(i9i7) M. W. N. 333 » 9 C. L. J. 623 ; 5 C. L. J. 95 ; A. I. R. I933 
Pat 2703 145 Ind. Cas. 335. Objection as to non-joinder taken for the first time 
before the High Court in revision cannot be allowed. 41 Ind. Cas. 527. Where the 
objection as to non-joinder of parties is taken after the framing of the issues, the 
objection cannot be entertained. A. I. R. 1933 Oudh 12831 O.W.N. 48314^ 
Ind. Cas. 838. Where the objection as regards non-joinder was taken at the outset 
and the plaintiff does not remedy the defect, the suit must be dismissed. 145 Ind. 
Cas. 1783 A. I. R. 1933 Lah. 93. Where a person impleaded as defendant does not 
appear or take objection to his being impleaded as such, he is held to have waived 
his objection. A. I. R. 1937 All. 251. 


ORDER 11. 


Frame of Suit 


1. [S. 42.] 

Frame of suit, 
ing them. 


Every suit shall as far as practicable be framed so as to afford 
ground for final decision upon the subjects in 
dispute and to prevent further litigation concern- 


Scope.~Though a suit should include whole of the claim, it is not necessary to 
join all the causes of action. 59 Ind. Cas. 51. Suppressed fact essential for the final 
decision of the case, cannot be made a ground for second suit. It is barred by the 
rule. A. I. R. 1931 Bom. 114=32 Bom. L. R. 14733 129 Ind. Cas. 787 ; 10 L. W. 170= 
52 Ind. Cas. 735. The expression "subject in dispute*’ also includes the right of one 
party against the other. A. I. R. 1925 Mad. 192=6 Mad. 234=49 M. L. J. 701=23 
L. W. 13391 Ind. Cas. 660 ; see also 26 M. 760=13 M. L. J. 448. In the suit for 
declaration of the title possession of the properties need not be asked where the posses- 
sion is not with the defendants. A. I. R. 1925 Mad. 427320 L. W. 754»8o Ind. Cas. 
929. This rule requires that all the disputes between the parties to the litigation 
should be disposed of in one suit. 25 C. 371*2 C. W. N. 201 •, see also 27 C. 724 
(761). Suit for declaration of a right of residence and maintenance should be so 
framed as to enable the defendant the ascertainment of actual extent of right. A. I. R. 
1926 Sind 18396 Ind. Cas. 997. Mortgagor cannot in a mortgage suit claim account 
of the agency from the mortgagee acting as managing agent of mortgagor's business. 
A. I. R. 1930 Cal. 853124 Ind. Cas. 520. Where in a sun by an adopted son against 
the widow and her alienees to recover the property of the adoptive father, the plain- 
tiff fails to claim to recover from a particular defendant certain property of the 
adoptive father which was in that demndant's possession to plaintiffs knowledge, it 
cannot possibly be held that the suit was so framed so as to afford ground for final 
decision upon the subjects in dispute and to prevent further litigation concerning 
them. 32 Bom.<L. R. I473*A. 1. R. 1931 Bom. 1143129 Ind. Cas. 737- This rule 
should not be confined in its incidence to the manner in which the pleadings ought 
to be drafted. It should be the effort no less of the Court to attain a final decision 
upon the subjects, in dispute and prevent further litigation concerned. 34 Bom. L. 
R. 1253139 Ind. Cas. 6783 A. 1. R. 1932 Bom. 175. 


2 . 

Suit to include 




the whole 


[S. 48.] (1) Every suit shall include the whole of the claim which the 
plaintiff is mtitled to make in respect of^ the 
cause of action but a plaintiff may relinquish 
any portion of his claim in order to bring the 
itiit within the jurisdiction of any Court. 
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(2) Wt ere a plaintiff omits lo ’ sue in respect of, or intentionally relin- 
of part of portion of his claim, he shall not 


RelinquishmeDt 

claim. 


afterwards sue in respect 
omitted or relinquished. 


of the portion so 


(3) A person entitled to more than one relief in respect of the same cause 
_ . . . r of action may sue for all or any of such reliefs ; 

omits, except with the leave of the 
Court, to sue for all such reliefs, he shall not 
afterwards sue for any relief so omitted. 


Explanation . — For the purposes of this rule an obligation and a collateral 
security for its performance and successive claims arising under the same 
obligation shall be deemed respectively to constitute but one cause of action. 


Illustration. 


A lets a house to B at a yearly rent of Rs. i.aoo. The rent for the whole of the 
years 1905, 1906 and 1907 is due and unpaid. A sues B in 1908, only for the rent 
due for 1906. A shall not afterwards sue B for the rent due for 1905 or 1907. 

Principle. — The real principle underlying cases under this rule is that if the 
several items which make up the claim are of the same nature and form part of the 
same course of dealing, so as to pass under the same description and form part of 
one transaction, they must be considered as one cause of action and must be joined 
in one suit, though they may have arisen out of several contracts. But claims which 
are diverse in character, which do not answer the same description and which would 
require a different class of evidence to support them, may be made subject of 
different suits, though they may arise out of the same transaction. 12 C. 339. This 
rule is directed against two evils, viz., the splitting of claims and the splitting of 
remedies in respect of one cause of action, and is founded upon the maxim that no 
one shall be vexed twice for one and the same cause. In order that this section 
may apply, not merely must both suits arise out of the same cause of action, but 
they must be between the same parties under whom they or any of them claim. 6. 
Ind. Cas. 226=7 A. L. J. 627 ; see also 19A. 329 (F. B.) ; A. I. R. 1926 Lah. 539=8 
Lah. L. J. 381 = 22 P. L. R. 630=97 Ind. Cas. 396 ; 56 Ind. Cas. 966=2 U. P. L. R. 
108. The rule is intended to deal with the vice of splitting a cause of action. The 
object is doubtless to prevent the multiplicity of suits. 1931 A. L. J. 797>*A. I. R. 
(1931) P. C. 229-35 C. W. N. 977=54 C. L. J. 274=34 L. W. 444*6i M. L. J. 
294= 134 Ind. Cas. 654 (P. C.). 

Scope of the Section.^This section is directed to securinp^ the exhaustion 
of the relief in respect of a cause of action and not to the inclusion in one and the 
same action, different causes of action, even though they arise from the same trans* 
action. The first part of the clause makes it incumbent on the plaintiff to include 
the whole of his claim in the action. The second portion makes it incumbent on 
him to ask for the whole of his remedies. The final paragraph is not intended to 
be an illustration of the foregoing provisions, but a substantive enactment making 
what otherwise would be independent cause of action, one cause of action for the 
purpose of the section. 18 C. W. N. 617 P. C. = 26I. A. 228; see also 6 M. 49. 
This rule covers only cases where plaintiff can claim several reliefs as to one cause 
of action and does not cover case where several causes of action can be joind in 
one suit. A. I. R. 1928 Mad. 840=1928 M. W. N. 336=56 M. L. J. 52=110 Ind. 
Cas. 554 ; see also A. I. R. 1927 Rang. 237=6 Bur. L J. 85=104 Ind. Cas. 370 ; 
A. I. R. 1926 Cal. 1022=30 C. W. N. 873=97 Ind. Cas. 73 J 33 Ind- Cas. 950=18 
Bom. L. R. 45=40 B. 351; 109 Ind. Cas. 65. In order to make the provisions of 
Order 2, rule 2, applicable it is necessary that the causes of action should be clearly 
the same. 145 Ind. Cas. 1010=34 P. L. R. 9o5»A. I. R. 1933 Lah. 542. Where 
the cause of action in the former suit and the cause of action in the present suit 
are different this section has no application. A. I. R. 1933 uh. 1017 • 
see Also A. I. R. 1934 Pat. 515 = 15 Pat. L. T. 747 \ A. I. R. 1934 Mad. 46=39 L. W. 
65. ^ This rule only purports to bar suits for claim omitted from former suits and 
arising from the transaction under which the claim was made in the former suit 
and splitting up of the reliefs in respect of the same cause of actipn. Itdoeanot 
require that where several causes of action arise from one transaction, the plaintifif 
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should sue for all of them in one suit. The rule is directed to securing the exhaus- 
tion of the relief in respect of a cause of actioui and not to the inclusion in one and 
the sanae action, different causes of action, even though they arise from the same 
transaction. A. 1. R. 1936 Rang. 167—161 Ind. Cas. 820 ; see also A. I. R. 1936 
Nag. 263*, A. I. R. 1935 All. 174=153 Ind. Cas. 73 *, A. I. K. 193$ Lah. 842 ; A. 1. 

*935 All. 790=1935 A. L. J. 948; 59 B. 454= *57 Ind. Cas. 634=37 Bom. L. 
R. 336= A. I. R. 1935 Bom. 306; A. I. R. 1935 Rang. 365 = 159 Ind. Cas. 720. 
Where a wife brings a suit for maintenance against her husband it is open to her 
to bring for a relief getting her maintenance allowance charged on the property of 
her husband, and where she does not ask for such a relief, a subsequent suit by the 
wife for getting her husband is barred by Order 2, rule 2. A. I. R. 1937 All. 56. A 
certain property was misdescribed in a sale-deed and the vendee brought a suit for 
possession of the purchased property without any prayer for relief of rectification of 
the sale-deed and the Court dismissed the suit as no cause of action had accrued 
to the vendee for possession and subsequently he brought a suit for rectification and 
possession and it was contended that the second suit was barred undtr Order 2, 
rule 2 : Held that the cause of action for the two reliefs arose no doubt from the 
same transaction but were distinct and separate and the suit therefore was not barred 
A. I. R. 1937 All. 401. This section is applicable to the plaintiffs and not applicable 
to the defendants. A. 1. R. 1933 Lah. 569 ; see also A. 1. R. 1926 Lab. 494 = 7 L^th. 
297=27 P. L. R. 463=96 Ind Cas. 630; A. I. R. 1921 Cal. 357 = 57 Ind. Cas. 

348=2 U. P. L. R. Lah. 130 ; 50 Ind. Cas. 909. The provisions of this rule 

do not apply to proceedings in which relief by way of restitution is claimed 
3 P. L. R. 3^7=47 Ind. Cas 47 ; see also 53 Ind. Cas. 552 = 13 S. L. R. 158. This 
rule only applies where the second suit is brought by the creditor who was plaintiff 
in the former suit and it cannot apply to a debtor’s suit for a declaration that the 
previous suit by the creditor has extinguished his claim. A. I. K. 1925 Mad. 1120= 
49 M. L. J. 474=22 L. W. 17=48 M. 703=91 Ind. Cas. 403. This rule has no 
application to execution proceeding. If an application for partial execution has 
been allowed and has been successful, a subsequent application for executing the 
balance of the decretal amount will not be barred. 28 N. L. R. 77=130 Ind. Cas. 

120= A. 1. R. 1932 Nag. 89. The defendant who claims a set-off is in the position 

of a plaintiff and his subsequent suit may be subject to the rule. 32 C. 654= i C. L. ]. 
364. The cause of action referred to in the rule is the cause of action which 
gives occasion to, ‘and forms foundation of the suit, and if that cause enables a man 
to seek for larger and wider relief than that to which be limits his claim, he cannot 
afterwards seek to recover balance by independent proceedings. A. I. R. 1922 P. C. 
23=42 M. L. J. 248=20 A. L. J. 17 = 26 C. W. N. 297-15 L. W. 377 = 44 A. 121 = 
24 Bom. L. R. 341 = 3 Pat. L. J. 279=49 I. A. 9=35 C. L. J. 126=65 Ind. Cas. 
79. Under this rule every suit must include the whole of the claim arising from 
one and the same cause of action and it is not neces5ar>[ that every suit shall 
include every claim or every cause of action which the plaintiff might have against 
the defendant. A. I. R. 1923 Cal. 371=37 C, L. J. 545 = 27 C. W. N. 673 ; A. I. R. 
1923 Mad. 857 =(i 922) M. W. N. 845=46 M. 135=72 Ind. Cas. 207. Cause 
of action for the redemption suit and the subsequent suit for contribution 
against owner of a part of the equity of redemption are different. A. I. R. 1929 
All. 696= (1929) A. L. J. 1462= 126 Ind. Cas. 354. Cause of action arising subse- 
quent to the dismissal of the claim under s. 58 need not be joined in a suit under 
Order XXI, r. 66. A. 1. R. 1928 Mad. 840=56 M. L. J. 52 = 1 10 Ind. Cas. 554=(i928) 
M. W. N. 336. buit by order of Magistrate to establish a right to certain stolen 
ornaments does not bar a subsequent suit for conversion. A. I. K. 1929 Bom. 460= 
31 Boro. L. R. 1123=122 Ind. Cas. 428. Where previous suit was for the wrongful 
conversion of go6ds it does not bar subsequent suit to obtain payment of legacies 
without any claim in respect of any of the goods to which the previous suit related. 
A. I. R. 1925 P. C. 105=29 C. W. N. 989=52 Ind. Cas. 214=48 M. L. J. 627=48 M. 
312=27 Bom. L. R. 823=87 Ind. Cas. 324 (P. C.). A prior suit for possession does 
not bar a subsequent suit for compensation for holding over. A. I. R. 1928 Lah. 50= 
110 Ind. Cas. 491. Suit for possession does not bar subsequent suit for redemption. 
A»l. R. 1927 Nag. 322=103 Ind. Cas. 888. A person is not bound to sue on an 
alternative cause of action. A. L R. 1927 Nag. 322= 103 Ind. Cas. 888. Plaintiff can- 
not get a decree upon a cause of action arising subsequent to decree and totklly 
diftieet from that pleaded. A. I. R. 1927 Cal. 56=44 C. L. }. 263=98 Ind. Cas. 845. 

to recover part of the property as owner and not by pre-emption rests on two 
COBief ^ actioiL A. 1. R. 1926 All. 710=49 A* 219*25 A. L. J. 48=97 Ind, Cas. 
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176. A claim for money due based on the original loan or dealings can be combined 
with a claim for the same money as due under a pronote. A. I, R. 1924 Mad. 520^ 
44 M. L. J. 361 = 17 M. L. W. 374=72 Ind* Cas. 325. This rule when it operates as 
a bar merely deprives the claimant of his remedy by suit founded on the same cause 
of action. It cannot have the effect of vesting as right in any of the defendants. 144 
Ind. Cas. 152== A. I. R. 1933 All. 228 ; see also 14 Pat. L. T. 663= A. I. R. 1933 Pat. 
715. There is no reference in this rule to the jurisdiction of the Court trying the 
claims. 14 P. L. T. 663= A. I. R. 1933 Pat. 715. Where in a former suit by an 
adopted son against the widow and her alienees for recovery of the adoptive father’s 
property the plaintiff claimed to recover a particular property from the widow and 
not from her alienee who was a party to the suit and who, plaintiff knew held the 
property under a void deed of gift from the widow, a subsequent suit by him to 
recover the property from the alienee would be barred by the provisions of Order 2, 
rule 2. 32 Bom. L. R. 1473 = A. 1- R* *93* Bom. 114=129 Ind. Cas. 737. A claim for 
the rents and profits resting on the same foundation of facts and law as the right to 
have the purchases of the decree and of the properties declared to be purchases for 
the mortgagors ought to be joined in the same suit. Claim for rents and profits not 
asked for in the prior declaratory suit cannot be asked for) in a subsequent suit. 
(1931) A. L. J. 797 = A. I. R. (1930 P- 229=35 C. W. N. 977 = 54 C. L J. 274=34 
L. W. 444=61 M. L. J. 294=134 Ind. Cas. 654 (P. C.). This rule hardly applies to 
a case of claim made by a defendant in the suit who is not suing in respect of a 
claim omitted for the former suit. A. I. R. 193* Sind 143. 

There is nothing in the rule which limits its operation to cases where two reliefs 
open to plaintifi* on the same cause of action are both cognizable by the same Court. 
It is operative even where the relief taken separately and alone would be cognizable 
in difierent jurisdiction. 1931 M. W. N. 893 = A. I. R. 1931 Mad. 705. Where the 
wife brought a suit against the husband in the Ellore MunsifPs Court for main- 
tenance and then brought another suit in the Gudida'ia Munssiff’s Court for having 
the amount of the decree awarded to her made a charge upon certain property of 
the husband in the Gudthada jurisdiction, as the husband had no property in the 
Ellore jurisdiction, held that the second suit was incompetent by reason of Order 
2, rule 2. 1931 M. W. N. 893 = A. I. R. 1931 Mad. 705. First suit as manager for 
rendition of account against heirs of deceased brother does not bar a second suit 
for contribution towards the expenses and costs of litigation relating to an agree- 
ment of sale under which he and his deceased brother were joint promisees. 152 
Ind. Cas. 199. To constitute an omision to sue by the plaintiff under this rule, 
it is necessary that the plaintiff must have actual knowledge of the item. 
71 M. L. J. 264 = A, I. R. 1936 Ma-I. 699. The bar which the Code provides in 
thisruleands.il, Explanation 4 in regard to suits does not apply to the case 
of an application for restitution under s. 144, C. P. Code. 153 lad. Cas. 572= A. I. R. 
*935 All. 195. Where the Court rejected the plaint in a former suit, a second 
suit is not barred. A. I. R. 1935 Cal. 764* Where the plaintiff in a suit for 
possession on the basis of a lease, omits to include a relief for demolition of the 
building standing on a portion of the property, and obtains a decree for possession, 
he cannot afterwards bring a separate suit for that purpose. 155 Jnd Cas. 268= A. 
I. R. 1935 Pat. 222. 

Cause of action.^The cause of action for a suit means the fact or facts which 
the plaintiffs alleges to entitle him to a decree. A. I. R. 193* Oudh 57=^7 Q. W. N. 
1156=130 Ind. Cas. 79. * ’Cause of action” should be interpreted not on the basis of 
English decisions nor on the basis of its meaning in the limitation statutes, but on 
the basis of rules or on sections of previous Code. A. 1. R. 1924 Rang. 
145=1 Rang. 694 = 2 Bur. L. J. 169=79 Cas. 755. "Cause of aciion” 
means every fact which it would be necessary for the plaintiff to prove 
in order to support his right to the judgment of the Court, and refers entirely 
to the grounds set forth in the plaint as the cause of action, or in other words, to 
the media upon which the piaintiff asks the Court to arrive at a conclusion in his 
favour. A. I. R. 1921 Pat. 143=60 Ind. Cas. 496. ''Cause of action” for a suit is 
sum total of facts and circumstances which the plaintiff has to prove to entiile him 
to relief. 38 A. 217=14 A. L. J. 257=33 Ind. C*is. 124. A cause of action has no 
relation to the defence set up by the defendant nor does it depend on the character 
of life relief prayed for by the plaintiff, but refers entirely to the grounds set forth in 
the plaint as the cause of action. 52 Ind. Cas 929 ; A. I. R. 1922 All. 510=70 Ind. 
Cas. 817. The words "cause of action” must be interpreted with reference to those 
facts which the plaintiff sets out as grounds for relief he claims. A. I. R. 1933 Bom, 
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440=25 Bom. L. R. 491^73 Ind. Cas. 424 ; see also A. I. R. 1924 Bom. 141 *25 
Bom. L. ^ 1 173s 81 Ind. Cas. 776. The cause of action for a su.t means the fact 
or facts which the plaintiff alleges to entitle him to a decree. A. I. R. 1931 Mad. 
3t3»i32 Ind. Cas. 196. 

Whole claim in respect of the ^ same cause of action.— This rale only 
prohibits the splitting up of claims arising out of the same cause of action. 2 L. W. 
890=29 M. L. J. 474=18 M. L. T. 377*31 Ind. Cas. 59 ; see also A. I. R. 1937 Cal. 
57. Whether the causes of action are different or same in two suits can be ascertained 
by whether the same evidence will maintain both actions. 40 B. 351 = 18 Bom. L. R. 
4S=33 Ind Cas. 950. This rule has no application where the causes of action for a 
prior and a subsequent suit in respect of the same property are different. 4 O. L. J. 
354=41 Ind. Cas. 80; 114 Ind. Cas. 871 ; 34 C. L. J. 465=66 Ind. Cas. 
923 s 77 Ind. Cas. 500; 130 Ind. Cas. 79 = 7 O. W. N. ii56=A. I. R. 
1931 Oudh 57 ; 33 Bom. L. K. 1563 ; A. 1. R. 1934 Mad. 46. Plaintiff need 
not combine in one suit all the causes of action which he may have in 
respect of the subject-matter of the suit. A. 1. R. 1930 Mad. 264=127 Ind. Cas. 
139. This rule does not require that every suit shall include every claim or 
every cause of action arising out of the same transaction. A. I. R. 1929 Pat. 241 
= 120 Ind. Cas. 479. Where a mortgage bond contains default clause causes of 
action on mortgage and that for money are same and indistinguishable. A. I. 
R. 1929 Mad. 371 = 29 L. W. 400=56 M. L. J. 530 = (i929) M. W. N. 280=120 Ind. 
Cas. 853. Where it is unnecessary to prove the same facts in both the suits and 
the evidence which would suffice the plaintiff to obtain a decree is not the same in 
both suits, the causes of action in both suits cannot be said to be the same. A. 1. 
R. 1930 All. 116=121 Ind. Cas. 827. Where the former suit is one for pure declara- 
tion and the second suit is for possession, it must be taken that the two causes of 
action are different. A. I. R. 1929 All. 306= 1929 A. L. J. 492=119 Ind. Cas. 562. 
Cause of action in suit based on dispossession is entirely different from cause of 
action in reversioner's suit for possession and the former does not preclude latter. 
A. 1. R. 1922 Cal. 83=48 C. L. J. 368=114 Ind. Cas. 139. 

A plaintiff cannot be compelled to join several causes of action though in certain 
case he can do so. A. I. R. 1929 Oudh 162=6 O. W. N. 142=117 Ind. Cas. 412. 
A suit by daughter to establish her title to her father’s estate as heiress in reversion 
her mother’s death does not bar a subsequent suit to recover possession of a spacific 
property not included in the previous suit, but upon the footing that it formed a part 
of the estate and that the defendant was in wrongful possession of it. A. 1. R. 1929 
P. C. 166=51 A. 439=(>928) A. L. J. 716=33 C. W. N. 809 = 30 L. W. 60=56 I. A. 
267=31 Bom. L. R, 891 = 57 M. L. J. 160 = 50 C. L. J. 52=10 P. L. T. 517=117 Ind. 
Cas. 498. The dismissal of a suit for ejectment does net in any way bar the plaintiff 
in a subsequent suit to enforce his right to redeem as mortgagor. 63 Ind. Cas. 684. 
The mere fact that the title to the property in dispute in both suits is the same and 
the property is the same does nor necessarily show that the cause of action is the 
same. 59 lod. Cas. 517. Suit for metw profits up to delivery of symbolical posses- 
sion does not bar a second suit for mesne profiis after delivery of symbolical posses- 
sion, causes of action being different. 27 C. W. N. 673 = 37 C. L. }. 515 = 70 Ind. Cas. 
187. A suit either on a non-existent cause of action or upon a false cause of action 
will not disable a plaintiff from filing a fresh suit on the true cause of action. 7 L W. 
557*(>9i8) M. W. N. 427=24 M. L. T. 311=45 Ind Cas. 969. Suit for a portion of 
claim in village Court bars the suit for balance. A. I. R. 1934 Mad. 99. 

BeliqaishmeDt of claim. — Under this rule a plaintiff can relinquish any por- 
tion of his claim based upon the same cause of action in order to bring it within the 
jurisdiction of a particular Court. A, I. R. 1921 Mad. 696=16 L. W. I55=(i922) 
M. W. N. 83=66 Ind. Cas. 837. Where two reliefs on the same cause of action are 
open to plaintiff and he chooses only to ask for one he cannot bring a fresh suit 
for the other relief. A. I. R. 1924 All. 849=22 A. L. }. 745*83 Ind. Cas. 969* 
Provisions of this rule only require that a suit shall include whole of the claim in 
respect to one and the same cause of action and not that every suit shall include 
every cause of action which the plaintiff may have against the defendant at the time. 
A. f. R* 19<8 Lah. 238=9 Lah. 451=29 P. L. R. 548 = 108 Ind. Cas. 613. Appellant 
cea relinquish a part of his demand and can claim the rest, paying Court-fee stamp 

S I the Memorandum of Appeal on the claim as reduced on appeal. A. I. R. 1927 Lah. 

3«&9 Lab. L. J. 293=29 P. L. R. 64= 102 Ind. Cas. 705. Where several properties 
ate mortgaged by one deed, a suit for declaration respecting one, as being inalien* 
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able bars a similar suit regarding other. A. I. R. 1927 Oudh 77*1 Luck. 1=3 
O. W. N. 40^91 Cas. 976. ^ Relief available in the previous suit or in execution 
of the decree in the previous suit is barred in subsequent suit. A. I. R. 192c CaL 
305*80 Ind. Cas. 917 ; see also A. I. R. 1925 All. 795 = 88 Ind. Cas. 530 ; A. I. R. 
1931 Bom. 114=3* Bom- L- *473**29 Ind. Cas. 737 ; A. I. R. 1923 Bom. 63*24 
Bom. L. R. 1157 = 73 Ind- Cas. 862 ; A. I. R. 1923 Bom. 201*25 Bom. L. R. 203= 
72 Ind. Cas. 290 ; A. I. R. 1922 All. 379= 44 A. 663=20 A. L. J. 590=68 Ind. Cas. 
970 ; 65 Ind. Cas. I94=A. I. R. 1922 Nag. 129=21 N. L. R. 124 ; 58 Ind. Cas. 
636=46 C. 640. Omission to claim the possession of a right without knowledge of 
it cannot be intentionally relinquished under Order II, rule 2. 94 P. R. 1916=37 Ind. 
Cas. 119 ; but see 43 C. 95=20 C. W. N. 47 = 36 Ind. Cas. 179. The relinquishment 
by a plaintiff of a portion of the claim under Order 2, r. 2 (1) applies preliminary to 
relinquishment before institution of the suit and the rule has no application to any 
part of dismissed claim abandoned in appeal. 54 Ind. Cas. 655. Where there are two 
remedies open to a pariy« the effect of pursuing one of them, is to relinquish the 
other. 33 Bom. L. R. 946= A. I. R. 1933 Bom. 437. An omission to sue in respect of a 
claiin on which no decree could have been passed in the absence of a Succession 
Certificate! will not bar a subsequent suit in respect of such claim after the Succe- 
ssion Certificate was obtained. A. I. R. 1931 Mad. 313= 132 Ind. Cas. 196. 

OmiBSion to claim. ^Order 2, rule 2. requires plaintiff in a suit to include the 
whole of his claim he is entitled to make in respect of particular cause of action, 
constituting the basis, but does not compel him to include all claims arising out of 
different causes of action. 87 P. R. 1915*181 P. W. R. 1915 = 31 Ind. Cas. 463. 
This rale refers to a case where there has been a suit in which there has been an 
omission to sue in respect of a portion of a claim and a decree has been made in 
that suit. 45 C. 305*22 C. W. N. 611. This rule does not apply to the amendment 
of plaint by the addition of the claim which had been omitted. 45 C. 305 = 22 C. W. 
N. 611=47 Ind. Cas. 129. "Omits to sue** means intentionally *‘omits*’. 38 A. 217= 
14 A. L. J. 257 = 33 Ind. Cas. 124. Where the plaintiff is not aware of or informed 
of cause of action prior to suit, there is no omission. 23 L. W. 41 5= (1926) M. W. 
N. 94=93 Ind- Cas. i 5 see also 21 O. C. 307=49 Ind. Cas. 54 ; 47 Ind. Cas. 881. 
This rule does not bar a plaintiff from including in his claim certain additional pro- 
fits omitted in a previous suit under a misapprehension. A. I. R. 1923 All. 230*65 
Ind. Cas. 585. Where a claim is made but rejected by Court as not claimable subse- 
quent suit for same is not barred. It is only when there is an omission or inten- 
tional relinquishment that a second suit is barred. A. 1. R, 1925 Rang. 313=4 Bur. 
L. J. 113 = 94 Ind. Cas. 61 1 ; see also A. I. R. 1927 Rang. 237=6 Bur. L. J. 85=104 
ind. Cas 370. Casual omission for some property given in the Schedule to plaint, 
does not mean abandonment of claim, with respect to those items. 50 Ind. Cas. 381. 
In a suit by heirs for the property of the deceased, omission to sue for an item bars 
a subseqoent suit in respect of the same. A. I. R. 1922 Nag. 246*18 N. L. R. 136 
=65 Ind. Cas. 338 ; see also A. I. R. 1924 AH. 902=46 A. 822*22 A. L. J. 753=80 
Ind. Cas. 31. Purchase in execution of a decree cannot maintain suit for possession 
after his suit for possession of part is dismissed. 20 C. W. N, 163=33 Ii*^- Cas. 139. 
Competence of a Court giving leave to plaintiff to omit to sue for relief is not 
affected by the pecuniary value of reliefs ought to be omitted. 9 Bur. L. T. 93 = 33 
Ind. Cas. 135. Where possession is not prayed in a suit to set aside sale, a fresh 
suit for possession is not barred. 57 Bom. 456-35 Bom. L. R. 630= A. I. R. 1933 
Bom. 398. A claim for rent against a tenant and a claim for possession on the 
expiry of notice are two distinct causes of action. A. I. R. 1933 Rang. 107= 144 Ind. 
Cas 751. This seciion.is not applicable where the causes of action ate distinct. 
A. I. R. 1933 Lah. 1017 ; see also A. I. R. 1933 All. 852. 

Same parties.— Order 2, rule 2, is not applicable where parties to suit are 
different. A. I. R. 1929 Mad. 96=11928) M. W. N. 654= *16 Ind. Cas. 116 ; see 
also A. I. R. 1925 Oudh 53-=8i Ind. Cas. 562. 

Withdrawal of suit. — An order for withdrawal with leave under Order 23, 
rule 1 (2), does not preclude plaintifi from including portions of his claim in the new 
suit omitted in the first suit. A. 1. R. 1925 Rang. 118=3 Bur. L. J. 189*84 Ind. 
Cas.^83. Leave may be given either expressly or by implication. 14 L. R. 134 
(Rev.) =17 R. D. 176. Apprehension on the part of the plaintiff that the second 
suit would be barred under Order 2, rule 2. is good ground for allowing withdrawal. 
A. L R. 1924 Rang. 349=2 Rang. 66. 
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Bxeoatioil prooeedings.— This rale has no application to proceedings in 
executioa of decree. A. 1 . R, 1921 Sind 13»IS S. L. R. ii»62 Ind. Cas. 507 \ 96 
Ind. Cas. s 63 «A. I. R. 1926 Cal. 1019= $3 C. 582^43 C. L. J. 596; 38 lod. Cas. 
806*40 M. 780*5 L. W. 267 ; 28 N. L. R. 77*130 Ind. Cas. 120- A. I. R. 1932 
Nag. 89. 

Dismissal of prior suit— Dismissal of an earlier suit on the ground of 
formal defect in the plaint, with permission to file fresh suit does not bar 
subsequent suit on the same cause of action. A. I. R. 1930 Lah. 634* 130 Ind. 
Cas. 572. Dismissal of prior suit for mere declaration does not bar subsequent 
suit for possession of same subject matter. A. I. R. 1926 Rang. 123*5 Bur. L. J. 
64*95 ^92 ; see also A. 1 . R. 1930 Sind 87*120 Ind. Cas. 509 ; A. 1 . R. 

1926 P.C. 118*30 C. W. N. 1009*24 L. W. 328*100 Ind. Cas. 345. Dismissal 
of a suit on the ground of misdescription of property in suit does not bar a subse- 
qnent suit on the same cause of action. A. I. R. 1925 Lah. 193*78 Ind. Cas. 579. Suit 
for recovery of purchase money from the vendor in case he has no title to the 
property is not barred by suit for possession. A. 1 . R. 1924 Cal. 558*39 C. L. J. 
90*28 C. W. N. 1033*80 Ind. Cas. 357 ; see also A. I. R. 1925 Lab. 459*7 Lab. 
L. J. 236*6 Lab. 384*26 P. L. R. 280*87 Ind. Cas. 994 ; A. I. R. 1927 Mad. 273. 
Suit for n efe declaration that property in suit was not attachable does not bar 
subsequent suit to recover damages for wrongful attachment of the same. A.I.R. 1927 
Oudh 48*95 Ind. Cas. 299. A subsequent suit for the recovery of possession is 
not barred when the plaintiff was not in possession at the time of the dismissal of 
declaratory suit. 9 L. B. R. 37*10 Bur. L. T. 189*37 Ind. Cas. 15 ; see also 52 
Ind. Cas. 434 - 

Suits on oontraots.^ Where a contract contains two covenants a breach of 
both of them constitutes one cause of action. 10 L. B. R. 111 = 12 Bur. L. T. 251 * 
56 Ind. Cas. 653. When one instrument contains two separate contracts and 
the performance of each is secured in a different manner each gives rise to a 
separate cause of action, although they may be joined in the same suit. 16 N. L. R. 
136*58 Ind. Cas. 18. prtmajacu tSLCh or dtr and delivery of goods is a separate 
transaction and a separate cause of action ; if not they are successive claims which 
arise under the same obligation within the explanation at the end of the rule, and 
the question whether they are really so or not depends upon the contract between 
the parties. 79 Ind. Cas. 755=A. !. R. 1924 Rang. 145*2 Bur. L. J. 169 ; see also 
81 Ind. Cas. 465* A. I. R. 1924 Rang. 249. 

Mesne profits.— A suit for possession and p^st mesne profits and suit for 
future mesne profits must arise out of different cause of action. A. 1. R. 1931 
Oudh 131*70. W.N. 831*128 Ind. Cas. 751; 12 Lah. L. J. 152*31 P. L. R. 
745; see also A. I. R. 1927 All. 772*101 Ind. Cas. 816; A. I. R. 1926 Mad. 
1015*51 M. L. J. 252*24 N. L. R. 29o*(i926) M. W. N. 814 = 97 Ind. Cas. 389 ; 
A. I. R. 1931 Oudh 131*128 Ind. Cas. 751; A. I. R. 1925 Pat. 145 = 6 P. L. T, 
78*80 Ind. Cas. 710; 32 Ind. Cas. 696*9 Bur. L. T. 92 ; 40 A. 292*16 A. L. J. 

182*44 Ind. Cas. 88; A. I. R. 1924 Cal. 442=71 Ind. Cas. 972. A suit for 

partition does not bar subsequent suit for mesne profits on fresh cause of action. 
A. 1 . R. 1928 Na|;. 65*105 Ind. Cas. 771. A claim for mesne profits need not be 
made in application for reinstatement of possession. A. I. R. 1921 Nag. 112*17 
N. L. R. 62 ; see also 60 Ind. Cas. 65 ; A. I. R. 1924 Bom. 368*26 Bom. L. R. 
288*80 Ind. Cas. 259 ; 35 Ind. Cas. 799=3 O. L. J. 271*19 O. C. 161 ; 57 Ind. 
Cas. 900 ; A. I. R. 1926 Rang. 137*5 Bur. L. J. 17*95 Ind. Cas. 38a The failure 
of the plaintiff to make a claim in the suit for mesne profiis up to the date of 
possession will bar a subsequent suit for mesne profits from the date of decree to the 
date of possession. A. f. R. 1927 All. 716=49 A. 597 = 25 A. L. J. 409* 
104 Ind. Cas. 4 <^ ; see also A. 1 . R. 1924 All. 909=78 Ind, Cas. 326 ; 54 A. 65 = A. 

I. R. 1932 AIL 510 ; but see 56 B. 292*34 Bom. L. R. 447*138 Ind. Cas. 578* A. 

1. R. 1932 Bom. 222. A suit for mesne profits is maintainable even though 

the plaintiff does not claim ejectment of the defendants from the lands in dispute as 
claims for mesne profiis and for ejeements are distinct relief and may or may not 
arise from the same transaction. 12 P. L. T. 540* A. I. R. (1931) Pat. 233*13^ Ind. 
Cas. 766. Plaintiff brought a suit for possession and mesne profits till the 
institution of the suit. After obtaining possession he brings the suit for mesne profits 

Uie date of the prior suit : Held that Order 2, rule 2 is no bar. 1931 A. L. j. 673 

B.)= A. I. R. 1931 All. 673*133 Ind. Cas. 298; see also A. I. R. i 93 t Oudh 
131*128 Ind. Cas. 751^6 Luck. 243. Where a person sues for possession and 
profits but the Court does not adjudicate on his claim to mesm profits it is 
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open to him to bring a fresh suit for profits. 1931 A. L. J. 6o6«sA. I. R. (1932) 
All. 4$. 

Mortgage-suit.— Where a mortgagor makes himself liable personally for 
unpaid interest, suit on personal covenant for interest does not bar the subsequent 
suit for enforcement of the mortgage. A. I. R. 1930 All. 286=(i929) A. L. J. 
io4S = 5i A. 974=119 Ind. Cas. 90. In suit by usufructuary mortgagee for posses- 
sion relief under the Transfer of Property Act, s. 68 (c) for money decree in the 
alternative should be prayed for. A. I. R. 1926 Pat. 87 = 7 P. L. T. 130990 Ind. 
Cas. 622. A puisne mortgagee’s suit for redemption does not bar subsequent 
suit for pre-emption. A. I. R. 1928 Lah. 63=103 Ind. Cas. 348. A mortgagee 
holding a separate money bond against a mortgagor is under no obligation to 
enforce the money bond along with the mortgagee, or even to refer to its existence 
in his plaint seeking to enforce the mortgage. A. I. R. 1925 Mad. 991 = 86 Ind. Cas. 
481 ; see also 26 A. L. J. 57=107 Ind. Cas. 591 ; A. I. R. 1927 All. 7i3*»25 A. L. J. 
791 = 103 Ind. Cas. 289; A. I. R. 1926 Lah. 559*8 Lah. L. J. 381 = 27 P. L. R. 
620=97 Ind. Cas. 396. Where a mortaage-deed provides for independent personal 
covenant for interest, a suit for interest brought on the covenant does not bar 
subsequent suit for mortgage money. A. I. R. 1925 Mad. 120=49 M. L. ]. 474= 
grind. Cas. 403 ; see also A. I. R. 193S Lah. 673=37 P. L. 816=16 Lah. 640 

(F. B.) •, see also 152 Ind. Cas. 494= A. 1 . R. 1934 Rang. 159. Where two 
successive mortgages are created on the same property by the same debtor, in 
favour of the same creditor each can be sued upon separately. 33 C. L. J. 232 = 25 
C. W. N. 129=60 Ind. Cas. 809; see also A. I. R. 1925 Oudb 379=12 O. L. J. 
127 = 86 Ind. Cas. 748; but see 53 Ind. Cas. 753=6 O. L. J. 482. Where lease 
and mortgage although executed on the same day are separate transaction, 
a suit for rent alone does not bar a suit for principal money. A. I. R. 1924 
Lah. 190=69 Ind. Cas. 54 ; see also A. I. R. 1922 Lah. 111 = 8 P. W. R. 1922 = 
3 Lah. 1 = 65 Ind. Cas. 102. But not so where it is one transaction. 3 Lah. L. J. 
390=63 Ind. Cas. 928. Dismissal of a prior suit by a mortgagee for possession 
of the mortgaged land bars subsequent suit for recovery of mortgage debt. A. I. R. 
1921 Lah. 309=4 Lah. L. }. 502 ; see also A. 1 . R. 1932 Lah. 523=138 Ind. Cas. 
270 ; 34 Bom L. R. 1615 ; 140 Ind. Cas. 181 ; A. I. R. 1936 Pesh. 86 ; A. 1 . R. 
1926 Pat. 87 ; A, I. R. 1925 Oudh 524, 

Where the first suit was by the usufructuary mortgagee for arrears of rent 
the second suit for sale under a provision in the mortgage-deed and for 
.'irrears of rent which had accrued subsequently is not barred. 137 Ind. Cas. 651 = 
1932 M. W, N. 337 = 35 L. W. 631 = A. I. R 1932 Mad. 466=63 M. L. J. 672. 

Suit for partition. — The cause of action in a partition suit in a joint-family 
properly must be regarded as exhaustive of the whole property available for 
division, so far as its existence is known at the date of the plaint. The posi- 
tion of suit properties in two jurisdictions make no difference in the applica- 
tion of the principle involved in Order II, rule 2. A. I. R. 1923 Mad. 584=44 
M. L. J. 652 = 72 Ind. Cas. 430 ; see also 1927 Mad. 213 = 38 M. L. T. 82 = 
98 Ind. Cas. 538; but see 38 A. 217 = 14 A. L. J. 257=33 Ind. Cas, 124 
(where the properties are situate in two different districts). A suit for parti- 
tion of all joint properties is not barred under Order 11 , rule 2, though a suit 
for partial partition is dismissed, 87 P. R. 1915=181 P. W. R. 1915 = 31 Ind. 
Cas. 463. Suit for partition of items not included in previous suit for parti- 
tion is not barred if plaintiff was not aware of existence of these items and the 
information about them was withheld from him either by mistake or fraud of 
defendant. A. I. R. 1931 Sind 27=130 Ind. Cas. 552. Where brothers inherit 
propeity from their father and also from their maternal grand-father and the pro- 
perties become mixed up, the properties do not get consolidated into one whole so 
as to give one cause of action for partition. A. I. R. 1930 All. 371 = 122 Ind. Cas. 403. 
Section 16 and 17 do not override the principles of the provisions of Order 2, rule 2. 
A. I. R. 1923 Mad. 584=44 M. L. J, 652=72 Ind. Cas. 430. First suit for partition 
of joint-family property bars subsequent suit for share of rent for a prior period. 
137 Ind. Cas 775 = 33 P. L. R. 57o=A. I. R. 1932 Lah. 448. A claim for mesne 
profits for the period covered by a prior partition suit is a claim based on a 
different cause of action is not barred by the provisions of Order 2, rule 2, C. 
P. Code. 3 A. W. R. 735. This section is not applicable in a partition suit 
where the Court or the Commissioner has omitted to give the income of the 

C. P. Code— 52 



410 


Tn CODE mr civil proceduri. [O, 2 . r. 2 . 

property to one of the parties in a final decree. A. 1 . R. 193S Nag. 137 * 5 < 
N. L* R. 3 ^« 

Partnerahlp.— Accounts of a partnership can only be taken and inust be 
taken once for all in a suit to which all the partners and their representatives are 
parties. 67 M. L. J- 4i3«A. I. R. 1934 Mad. 665S1934 M. W. N. 539 ; A. I. R. 
193s ^ 1 ^* 321*- 158 Ind. Cas. 378. 

Principal and interest. — If the mortgage provides for an independent obli- 
gation to pay the principal and the interest then a suit brought to obtain a personal 
judgment in respect of the interest alonet would not prevent a subsequent claim 
for payment of the principal. But if the non-payment of the interest causes the 
principal money to become due, Order 2, rule 2, applies. A. I. R. 1922 P. C. 412 ^so 
I. A. 115*27 C. W. N. 802*38 C. L. J. 126*25 Bom. L. R. 220*32 M. L. T. 41 
(P. C.)*72 Ind. Cas 187 ; see also A. I. R. 1922 P. C. 23*44 A. 121*20 A. L. J. 
17*26 C. W. N. 297*35 C. L. J. 126*42 M. L. J. 248*65 Ind. Cas. 79 ; 39 A. 506 
*15 A. L. J. 557=41 Ind. Cas. 233 ; 63 Ind. Cas. 928*A. I. R. 1921 Lab. 225*3 
Lah. L. }. 390 ; 127 Ind. Cas. 246* A. I. R. 1930 Oudh 41=6 O. W. N. 960 ; but 
see 34 P. L. R. 520= A. I. R. 1933 Lah. 463. Where plainiiff obtained decree for 
interest only when he could have sued for principal also subsequent suit for 
principal and interest is barred. 102 P. L. R. 1918*88 P. L. R. 1918*167 
P. W. R. 1918*47 Ind. Cas. 937 i but see A. I. R. 1935 All. 461* 158 Ind. Cas. 53 ; 
1 57 Ind. Cas. 643. If a mortgage-deed provides for the payment of principal and 
interest as independent obligation a prior personal decree for interest one does not 
bar subsequent suit for principal. 110 Ind. Cas. 206 ; see also A. I. R. 1928 Lah. 
732*112 Ind. Cas. 15 ; A. I. R. 1929 Rang. 96= 117 Ind. Cas. 61 ; 109 Ind. Cas. 613 
*A. I. R. 1928 Lah. 269 ; A. I. R. 1926 Lah. 661*97 Ind. Cas. 285 ; 4 U. B. R. (1921) 
62*64 Ind. Cas. 953 * 

Bent suit.-* Second suit for rent for period covered by first suit is barred under 
this rule. A. I. R. 1929 Bom. 152*46 B. 229*23 Bom. L. R. 1086*64 Ind. Cas. 919. 
Suit for ejectment of a tenant does not bar subsequent suit for arears of rent. A. 1 . 
R. 1922 Lah. 118*4 Lah. L. }. 17*63 Ind. Cas. 978. Suit for rent does not bar a 
second suit for cesses where cesses are agreed to be paid in the collectorate. A. I. 
R. 1923 Cal. 615=27 C. W. N. 521*77 Ind. Cas. 364^ If in a suit for rent the 
plaintiffs stated that they reserved the right for settlement of rent for the excess 
quantity of land and no order however, allowing such reservation is made by the 
Court the plaintiffs are not entitled to claim for excess, are for the period of the 
prior suit. A. I. R. 1925 Cal. 463=40 C. L. J, 538*85 Ind. Cas. 162. A decree 
obtained under old rent, pending proceedings for enhancement under 5. 105 does 
not bar suit for difference after the termination of proceedings under s. 105. A. 1 . R. 
1928 Cal. 681*32 C. W. N. 870*110 Ind. Cas. 395. Where the rent for certain 
premises is payable monthly and is in arrears for a number of months the cause of 
action remains the same in respect of each of the monthly rents. But the effect of 
the institution of separate suits for recovery of rent for different periods so as to 
bring each portion within the pecuniary jurisdiction of Small Causes Court is not the 
dismissal of all of them. But the moment one of them is decreed the other suit must 
fail in as much as separate suits are not maintainable for the several instalments. 
37 C. W. M. 730* A. I. R. 1933 Cal. 821*146 Ind. Cas. 351. But a prior suit for 
premium does not bar a subsequent suit for rent. 135 Ind. Cas. 801*33 Bom. L, R. 
1563* A. I. R. 1932 Bom. 86. 

Suit for posBesBion. — Suit for cancellation of a deed in which possession is 
not prayed bars a suit for possession. 9 Bur. L. T. 93*33 Ind. Cas. 135 ; see also 
77 Ind. Cas. 541*47 M. 150*45 M. L. J. 431. Plaintiff should join all the persons 
in possession of the property which he claims, for a suit against some bars subse- 
quent suit against rest. A. I. R. 1923 Lab. 556*85 Ind. Cas. 202 ; see also A. I. R. 
1923 Lah 556*85 Ind. Cas. 203. A previous application for restoration of possession 
does not bar a subsequent claim for Meifte profits by way of restitution. 38 C. W. 

N. 1197. 

Suit for Bpeoifio performance.— Dismissal of a suit for specific performance 
4 oes not bar a subsequent suit for earnest money. A. f. R. 1923 All. 321 *21 .A. L. 
J. 378*45 A. 378*72 Ind. Cas. 86. In a mit for specific performance of a contract 
far sale of land it is open to the plaintiff to join a claim for delivery of possession 
unless the contract expressly disentitles him to such relief, and if the plaintiff in such 
aEiiit omitted to ask for delivery of possession a subsequent suit to obtain delivery 
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of possession might be barred under Order II, rule 2. 5 P. L. J. 314=1 P. L. T. 

325 = 56 Ind. Cas 322; see also 77 Ind. Cas. 542 = A. I. R. 1924 Mad. 360=45 M. 
L. J. 431 =*(1923) M. W. N. 726. But a decree in suit for specific performance 
of agreement to lease does not bar a fresh suit for possession. 14 N. L. R. 176=48 
Ind. Cas. 188. 

8. [S. 45 . Cy. R. S. C. 0 . 18 , P. !.] (1) Save as otherwise provided, a 
_ . _ - ^ . plaintiff may unite in the same suit several 

Joinder 01 causes of action. causes of action against the same defendant, or 
the same defendants, jointly ; and any plaintiffs having causes of action in 
which they are jointly interested against the same defendant or the same 
defendants j ointly may unite such causes of action in the same suit. 

(2) Where causes of action are united, the jurisdiction of the Court as 
regards the suit shall depend on the amount or value of the aggregate subject- 
matters at the date of instituting the suit. 

Scope.— Order i, rule 1, lays down rules as regards joinder of plaintiffs and order 

1. rule 3 that of defendants. This rule lays down rules as regards joinder of causes 
of action. This rule is to be read subject to rules 4 &nd 5 of the order. This rule 
applies to cases where there are only one plaintiff, and one defendant and several 
causes of action, and also to cases where the plaintiffs and defendants, though 
consisting of two or more individuals, may be considered as a unit with reference to 
all the different causes of action. 2 C. L. J. 602. In Umabai v. Bhan Balwant^ 34 
B. 358 at p. 367, Davof /. observed : “In Nanking Das v. Mangal Dubey^ 5 A. 163, 
a full Bench of that Court held that a plaint had been properly rejected because the 
suit was open to the objection that different causes of action against different 
defendants separately had been joined in the same suit. In the course 
of the judgment it is said at p. 171 : The plaintiff has united different causes of 
action in one suit against different defendants, who are not jointly liable in respect 
of each and all of such causes of action-~2L mode of procedure that the law docs 
not sanction. This statement of the law by the Full Bench of the Allahabad High 
Court is important having regard to the fact that the language of section 45 of the 
old Code and that of rule 3, Order II of the present Code which deal with the joinder 
of causes of action against several defendants is the same. As 1 read the judg- 
ment it lays down that the meaning of the word ‘jointly’ in the old section, and 
therefore in this rule, is that all the defendants in a suit must be jointly liable in 
respect of '^eack and all” of the cause of action which the plaintiff unites against 
the defendants in the same suit. (See also 6 A. 106 ; 23 C. 821 ; Burstall v. 
Beyfus), The result of the authorities seems to me to be that the plaintiff may 
in one action unite several causes of action against several defendants, provided 
that all such defendants are 'jointly liable in respect of each and all of such causes 
of action* and that the condition precedent to the plaintiff being allowed to join 
several causes of action against several defendants, is that such defendants must 
all have a joint interest in the main question raised by the litigation and that 
cause of action joined in one suit against several defendants must be causes of 
action in which the defendants are all jointly interested.*' Under these rules read 
together different causes of action against different defendants also can be joined. 
A. I. R. 1926 Sind 66=19 S. L. R. 395=»9o Ind. Cas. 970, When the suit is framed 
under s. 92 of the C. P. Code, the plaintiff cannot claim against stranger to the trust 
either a declaration of title or possession or any other relief. 10 Rang. 342=< 140 
Ind. Cas. 317=” A. I. R. 1932 Rang. 132. The cause of action for a personil decree 
upon a promissory-note is incompatible with, and could not be joined to a cause of 
action upon the mortgage ; for the relief in respect of the claim based on a 
promissory-note is a personal decree against the promissors, whereas the decree 
in a mortgage suit does not impose any personal obligation upon the mortgager to 
pay the mortgage debt. A. 1 . K. 1935 Rang. 315. The mere fact of misjoinder 
of parties or causes of action is not sufficient to entitle the defendant to have the 
proceedings set aside or action dismissed. When the merits of the case have been 
satisfactorily disposed of inspite of the complication of the proceedings, no effect 
can be given to the objection of misjoinder. When a multiplicity of parties or 
causes of action have been joined, there is no absolute right to have them struck 
out* it is discretionary with the Court to do so if it thinks right. The Court may 
refuse to permit the joinder of numerous parties and numerous causes of action in 
one suit even when such joinder does not strictly offend against the rules. 41 
W. N. 418 (P. C.). 
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Illustrative oases. — Claims on three pro-notes can be joined together in one 
suit. 100 P. R. 1915=189?. W. R. 1915 = 32 Ind. Cas. 40. All alienees form one 
person though on different occasions may be made co- defendants in a suit to set 
aside the alienations. 40 B. 351 = 18 Bom. L. R. 45 = 33 Ind. Cas. 950. Claims 
against different estates can be joind in one suit against the same person, if they 
are affected by the same instrument, ii Bur. L. T. 222=50 Ind. Cas. 528. Where 
a landlord sued to eject, it is highly irregular to join in ejectment suit as defendants 
several tenants in posses<«ion of different parcels of land. 43 M. 567 = 47 
76=27 M. L. T. 102 = 38 M. L. J. 476=22 Bom. L. R. 578 = 25 C. W. N. 485 (P. C.) 
=22 Bom. L. R. 578= 56 Ind. Cas. 117. In a suit for partnership accounts, relief 
regarding a certain item can be claimed against only one of the defendants. A. 1 . R. 
1924 Pat. 65=1923 Pat. 276=76 Ind. Cas. 950. Plaintiff’s suit involving his one 
capacity of shebait for one property and another personal capacity for other 
properties should be treated as two suitors which should be tried separately. 
A. I. R. 1928 Cal. 199=55 C. 164=32 C. W. N. 885= 109 Ind. Cas. 755. Court 
should allow persons seeking individual reliefs to join in same suit for identical 
investigation as the policy of the rule is to avoid needless expense where it can 
be done without injustice to any one. A. I. R. 1928 Cal. 93 = 103 Ind. Cas. 
811. But where several persons who has each separately contracted to supply 
cotton are jointly suing to recover the price from the same defendant, it 
cannot be said that they are jointly interested within the meaning of the 
rule. A. I. R. 1925 Bom. 342 = 27 L. R. 472 = 87 Ind. Cas. 435. A pre- 
emptor can bring a single suit against the vendee in respect of all the sales 
taken by the latter, impleading the various vendors as /ro /bma defendants. A. I. 
R. 1924 Lah. 156=6 Lah. L. J. 349=82 Ind. Cas. 605. 


, • , • . u 4 . IS. 44 .J No cause of action shall, 

inineX fnr with the leave of the Court, be joined 

vable property. ^ recovery of immovable 

property except — 

{a) claims for mesne profits or arrears of rent in respect of the property 
claimed or any part thereof ; 

(d) claims for damages for breach of any contract under which the 
property or any part thereof is held ; and 

(^) claims in which the relief sought is based on the same cause of 
action : 

Provided that nothing in this rule shall be deemed to prevent any parly 
in a suit for foreclosure or redemption from asking to be put into possession 
of the mortgaged property. 

Scope.— This section is intended for the benefit of the defendant and as such 
waived by him is competent. 8 C. L, J. 196. “Section” 44 ( = ttiis rule) of the Code 
of Civil Procedure forbids the joinder with a suit for the recovery of immovable 
property, or obtain a declaration of title to such property of any claim other than 
the claims specified in the section.” 24 A. 553 (555). A suit for sale or foreclosure 
in respect of a mortgage is not a suit for the recovery of immovable property. 25 A. 
229= A. W. N. 1909, 19- There is nothing irregular in seeking to recover in one 
suit immovable and movable property if the cause of action is the same in respect 
of both. 31 C. 262 (P. 0 = 31 I. A. 10=8 C. W. N. 146= 14 M. L. J. 6. But the 
observation of the Privy Council in 3* h A. 10, must be limited to cases where a 
party sets up the title to movable and immovable properties. 17 M. L. J. 135. A. 
mortgagee who purchases in pan of the mortgaged property in execution of 
his decree is entitled in a suit for partition and separate possession of his share 
to claim also relidition of accounts regarding that share from those in possession. 
159 Ind. Cas. 463= A. 1 . R. 1935 Pesh. 161. Where in a suit for possession of 
immovable property and for mesne profits of different claims have been made, 
in consequence of separate orders having been passed in respect of different parcels 
of the same property but all those claims are based on the same cause of action, 
namely, the assertion of the adverse title by the defendant all these claims fall 
within the purview of clause fc), rule 4, and the suit is therefore clearly a suit 
which is permissible under rule 4 without leave of the Court. A. I. R. 1935 .Sind 
129=156 Ind. Cas. 702. 

liMVe of the Court.— A plaintiff may with the leave of the Court join causes 
of action with a suit for recovery of immovable property. But he is nowhere 
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compelled to do so. 6 A. 358** i A. W. N. 115 • see also 20 M. 48 (F. B.) ; 19 M. 
90. Where objection to the joinder of certain causes of action is disallowed in 
the Court of first instance and the suit is decreed, the proceedings of the Court imply 
and indicate that leave was given to the joinder. A W. N. 1882, 207. The leave 
must be obtained previously. 30 C. 3 ^ 9=7 C. W. N. 353. A leave of the Court 
may not be expressed but may be inferred from its acquiescence. A. I. R. 1924 
Pat. 6 i 3=»3 Pat. 244=5 P- L. T. 573 = 78 Ind. Cas. 885. 

Cases.— This rule does not bar joinder in an administration suit claim in 
respect of the partnership with that for recovery of immovable property based 
on the same cause of action. A. 1 , R. 1927 Bom. 470=51 B. 800=29 Bom. L. R. 
937 = 104 Ind. Cas. 764. It is generally convenient in mortgage suit to decide 
question of paramount title of persons in possession and likely to resist possession 
of a successful plaintiff in a mortgage suit. A. I. R. 1924 Pat. 613=3 Pat. 244=5 
P. L. T. 575 = 78 Ind. Cas. 885. 

5 . [S. 44.] No claim by or against an executor, administrator or heir, as 
Claims by or against exe- such, shall be joined with claims by or against 
culor, administrator or heir, him personally, unless the last mentioned claims 

are alleged to arise with reference to the estate in 
respect of which the plaintiff or defendant sues or is sued as executor, 
administrator or heir, or are such as he was entitled to, or liable for, jointly 
with the deceased person whom he represents. 

Scope.— Where the executor or adminisiratar has been dealing with assets or 
making contracts in the course of the administration properly and fairly in his 
character of executor or administrator and then it becomes a question whether, the 
contracts being personally entered into by him, he should be sued in his 
character of legal personal representative or in his personal character. Padnick 
v. Scoll, (1876) 2 Ch. D. 736, 743. The estate means the estate in its physical 
sense whether rightly or improperly held by executors. 21 C W. N. 939 = 4* 
C. 615. Suit asked for dissolution of partnership and its account and for 
another account between plaintiff’s father and defendants to which former 
was entitled as administrator does not cotravone this rule. A. I. R. 1922 
Mad. 436=16 L. W. 175=43 M. L. J. 218 = 69 Ind. Cas. 966. Money in the 
hands of an executor who is also a legatee to whom the money is due cannot be 
attached in execution of a decree against him personally but legatee's interest can 
be attached, and executor restrained from dealing with it otherwise than in his 
representative capacity, g Bur. L. T. 226=38 Ind. Cas. 563. This rule prohibits 
joinder of essentially different causes of action and not when they arise out of 
common fact such as accounting as executors of will for money received thereunder 
and as trustees under scheme settled by District Judge. 36 Ind. Cas. 29 ; see also 
51 B. 800=29 B. L. R. 937=104 Ind. Cas. 764= A. I. R. 1927 Bom. 470. Where a 
promissory- note has been executed in favour of a father, his only son cannot, on 
death of father, sue for the sum as the sole surviving co-parcener of a joint and 
undivided Hindu family of which he and his father were members, or in the alter- 
native as the sole heir and legal representative of his father. The two claims 
cannot be joined together under the terms of this rule. 59 B. 573 = 37 Bom. L.R. 405 = 
A, I. R, 1935 Bom. 343. 


6. [S. 45 .] Where it appears to the Court that any causes of action 
Power of Court to order *" ^ conveniently tried 


separate trials, 
may be expedient. 


or disposed of together, the Court may order 
separate trials 01 make such other ordtr as 


Scope.— This rule is applicable where the joinder has been properly made and 
the suit is properly constituted bat cannot be conveniently tried. 27 M. 80. In a fit 
case the Court may order a separate trial. 8 B. 617 ; 8 M. 175 ; 14 A. 531 ; 6 Ind. Cas. 
577. Issues on cause of action misjoined but noticed at a last stage should not be 
struck out but tried separately, if embarrassing. A. I. R 1928 Mad. 764=113 Ind. 
Cas.* 865 ; see also 20 W. R. 482 ; ig C. L. J. 316 = 25 Ind. Cas. 438. This rule 
does not apply to rent suits under the Agra Tenancy Act. A. I. R. 1924 All. 720= 
22 A. L. J. 156 = 79 Ind. Cas. 56a Appellate Court should not interfere with trial 
Court's discretion under this rule. A. 1 . R. 1924 Lah. 156=73 Ind. Cas. 892. 



7. [Mw.] All (Ejections on the ground of misjoinder of caaa^ ^ 
. . • . j action shall be taken at the earliest possible 

Objections as to misjoinder, opportunity and, in all casts where issues are 
settled, at or before such setiJement, unless the ground of objection has 
subsequently arisen, and any such objection not so taken shall be deemed 
to have been waived. 


A. A— After this rule, rule 8 has been added in Punjab. — P/V/tf ift/ra. 

Principal. — ^The principal of the exception to the rule against multifariousness 
has all along recognized and now embodied in this rule is that where a party has, 
without objection, gone to trial on issues on the merits, he wiil not be allowed to 
plead after failing on the merits that bis was a paramount title and one that ought 
not to have been adjudicated in the mortgage suit, lo Pat. 234=130 Ind. Cas. 257 = 
II Pat. L. T. 898 = A. I. R. 1931 Pat. 64. . 

Waiver.— Objection when not taken at the early stage, it is deemed to have 
been waived. 63 lud. Cas. 168= A. I. R. 1921 Cal. 361 = 33 C. L. J. 317 ; but see 
6 Ind. Cas. 327=^11 C. L. J. 513 ; 13 Bom. L. R. 1061 ; see also 9 S. L. R. 11 = 30 
fnd. Cas. 24. 


ORDER 111. 


Recognized Agents and Pleaders. 


I. [S. 36.) Any appearance, application or act in or to any Court, 
. ^ . required or authorized by law to be made or 

Appearances, etc., may be in ^ . . ,'^11 Court, may. except 

person, by recognized agent T V j 1 

or by pleader. where otherwise expressly provided by any law 

for the time being in force, be made or done by 
the party in person, or by his recognized agent, or by a pleader lappearing, 
applying or acting, as the case may be]* on his behalf : 

Provided that any such appearance* shall, if the Court so directs, be made by 
the party in person. 


Notes.— This rule is intended primarily for the mofussial Court. Order 3, rule i, 
has not the effect of authorizing an attorney of the original side of the High Court 
to file an appearance for a limited purpose only. A. I. R. 1934 Bom. 450— 3b Bom. 
L. R. 987. The language of Order 3, rule i, C. P. Code means no more than a 
recognized agent can appear, make application and take such steps as may be 
necessary in the course of litigation for the purpose of the case of the principal being 
properly laid before the Court. It cannot justify his being allowed to argue and 
plead. 161 Ind. Cas. 35i=A. I. R. 1936 Oudh 261 = 1936 O. W. N. 351. The only 
proof of a pleader’s authority to act for a party that can be taken is a written instru- 
ment hied in Court as required by Order 3, rule 4 of the Civil Procedure Code. The 
omission of the words "duly appointed to act” in Order 3, rule i, by the amending 
Act of 1926 does not make an oral authority free the client sufficient for a pleader to 
act. 39 C. W. N. 534=62 C. L. J. 277. Power not invalid even if name of pleader 
engaged does not appear in body of power. A. 1. R. 1922 Nag. 281=6 N. L. J. 179 
= 73 Ind. Cas. 251. Power by fiardanashin lady must be explicit. A. I. R. 1930 Pat. 
181 = 11 L. T. 2is 127 Ind. Cas. 457. Omission of name and indorsement of acceptance 
by pleader is simply a mistake. A. 1. R. 1930 All. ii2 = (i9So) A. L. J. 394 121 Ind. 
Cas. 546 ; but see A. 1. R. 1927 All. 816=102 Ind. Cas. 255. Vakalatnama must be 
signed like plaints. A.I.R. 1928 Mad. 175 = 51 M. 242 = 27 L.VV. 237=(i927) M.W.N. 
885 = 54 M.L.J.'65 = io7 Ind. Cas. 804. Absence of names and other particuiirs des- 
cribing the parties on vakalatnams does not invalidate the power. A. 1. R. 1927 Lah. 
522=102 Ind. Cas. 476. Pleader can accept vakalatnama signed by party from 
Ynsgomaita. A.I.R. 1923 Cal. 11 = 48 C. L. J. 357** >14 Ind. Cas. 156. Power 
granted by agent is for principal and not for himself. A. I. R. 1922 P. C. 225 
■■26 C. W. N. 376(P. C.) = 24 Bom. L. R. 606=48!. A. 534=44 M. 736. 

General authority of pleader does not authorise him to enter into compro* 
mtie in collateral matter. A. I. K. 1927 Cal. 7i4-”3t C. W. N. 953^55 Or 113 


. ^ * The words within brackets have been substituied for the words "duly appointed 
10 act*’ by Act 22 of 1926. 
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B 1Q4 Ind. Cas. 387. Consent decree without client’s consent is invalid and un- 
enforceable. A. I. R. 1930 Cal. 477=34 C. W. N. 210*126 Ind. Cas. 765 ., see also 
A, I. R. 1930 Oudh 112-7 0 . W. N. 153 = 125 Ind. Cas. 171. A Counsel has 
authority to make admissions on matters of fact relevant to the issues. A. I. 
R. 1927 Mad. 852*26 L. W. 465=39 M.L.T. 24^=50 M. 786*53 M. L. J. 606 
-105 Ind. Cas. 5. Presence by clerk is not appearance by pleader. A. I. R. 
1928 Lab. 841-110 Ind. Cas. 177. Defects in tiling add signing plaint is im- 
material when filed by duly authorized agent and with knowledge of plaintiff. 
A. I. R. 1927 All. 514-ioiInd. Cas. 698. Presence without readiness to act is 
no presence. A. I. R. 1926 Mad. 971*51 M. L. J. 290=97 Ind. Cas. 517. Ap- 

pearence for applying for adjournment only is appearance without instruction. 

A. I. R.1927 Rang. 46=99 Ind. Cas. 717; A. I. R. 1925 Mad. 21*47 M. 819=47 
M. L. }. 398*82 Ind. Cas. 102 (F. B.) ; see also 41 M. 256-41 Ind. Cas. 719. 
Appearance by pleader at delivery of^ judgment is sufficient appearance. 97 
P. L. R. 1920*52 P.W. R. 1920*58 Ind. Cas. 143. For representation of plaint 
fresh power is not needed. A. I. R. 1922 Nag. 125 = 5 N. L. J. 265=67 Ind. Cas. 
296. Memorandum of Appeal if not accompained by vakcdatnama is not 
bad when it can be filed later before limitation. A.I R. 1926 Bom. 336=28 Bom. L. 
R. 538*95 Ind. Cas. 266; see also A. I. R. 1926 Lah. 223=27 P. L. R. 

18=92 Ind. Cas. 966 ; 2 U. P. L. R. 88*55 Ind. Cas. 990; but see 55 Ind. 
Cas. 927. Pleader cannot consent to be bound by oath of opposite 

parly. 34 C. W. N. 310—129 Ind. Cas. 408. Memorandum of Appeal presen- 
ted by unauthorized person is no appeal. A. I. R. 1930 All. 112 *(1930) 
A. L. J. 394-121 Ind. Cas. 546. Disobedience to an order of Court direct- 
ing the defendant to appear for being examined as plaintiffs witness is not 
in terms an order made under Order 3, r. 1, C. P. Code. Disobedience to such an 
order will be merely disobedience to witness summons and would not justify the 
striking off defence. 38 L. W. 869—65 M. L. J. 734= A. I. R. 1933 Mad. 8?i 
= 1933 M. W. N. 696. There is no rule of law which requiries or authorises the 
plaintiff or his duly authorised agent to present the plaint. Presentation may be 
by a person who is orally authorised. (1931) A. L. J. 777 (F.B.)*A. I. R. 1931 All. 
507 (F.B.)*I34 Ind. Cas. 26. 

2 . [S. 37 -] The recognized agents of parlies by whom such appearances, 

„ . , applications and acts may be made or done are— > 

Recognized agents. 

(a) persons holding powers-of-attorney, authorizing them to make and do 
such appearances, applications and acts on behalf of such parties ; 

{Jb) persons carrying on trade or business for and in the names of parties 
not resident within the local limits of the jurisdiction of the Court within which 
l.mits the appearence, application or act is made, or done, in matters connected 
with such trade or business only, where no other agent is expressly authorized 
to make and do such appearances, applications and acts. 

N, Rule 2 (a) has been amended in Bombay— infra. 

Scope. — This rule does not deal with the liability of the principal to be bound 
by the acceptance of service by the agent and if in the case of business where the 
business is carried on or in the name of the principal by somebody then whether that 
principal is or is not resident within the local jurisdiction the service upon the 
recognized agent is good service upon him. A. I. R. (1931), p. 282-133 Ind. Cas. 
679-10 Pat. 441. Recognized agent as such has no right of audience. A. 1 . R. 
1934 Cal. 563. It would appear that for an act, in Court to be valid, the act must 
either be performed by the party himself or by a party authorized by a power of 
attorney or by a pleader appearing on his behalf, that is to say authorized by a 
proper vdkalcUnama, A. I. R. 1934 Pat. 290-15 Pat. L. T. 233. Where a power of 
attorney authorizes the agent to "prosecute the claim" it confers an authority on 
him to file an appeal. 36 P. L. R. 135= A. I. R. 1934 Lah. 973. To plead is not make 
or do an appearance, or an application or an act, and is not within Order 3, rules i 
and 2. Therefore a director of a company holding a powerof-atlorney authorizing 
kimj'to appear for and on behalf of the company, to conduct and represent the 
company in the proceeding, etc as such has no right of audience. A. I. R. 1934 Cal. 
563=61 C. 324- 151 Ind. Cas. 753. Where a vakaiatnama is in two sheets of paper, 
and each sheet was signed by different parties, who were aware of the contents of 
the other sheet, the vakahtnama was validly executed by all the parties. A. 1 . R. 
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1934 Pat. 390a ISP. L. T. 233:^149 Ind. Cas. $96. This rule is applicable to 
proceedings under the Madras Estates Land Act by reason of s. 192 (e) of the Estate 
Land Act. 1936 M. W. N. 1 175«44 L.W. 567*71 M. L. J. 607. Act in Court must be 
done by party himself or by authorized agent or by pleader authorized by proper 
vakalatnama^ A. I. R. 1934 Pat. 290. 

Glause (a).— 108 Ind. Cas. 5I3=»A. I. R. 1928 Lah. 733 ; 32 P. L. R. 389= 
133 Ind. Cas. 877 ; A. 1 . R. 1931 All. 320* 133 Ind. Cas. 606 ; 1931 A. L. J. 904. 

Clause (b). — ^The expression "carrying on business” is used in a restricted sense, 
viz., as relating to commercial business. Hence a person who is merely looking 
after factory of another is not a recognised agent of such another within the mean- 
ing of Order 3, rule 2 (a) or (b), specially for purposes of presenting petitions in 
matters not relating to the factory. A. I. R. 1937 Mad. 293 ; see also 1936 M. W. N. 
1175944 L. W. 567--71 M. L. J. 607. Political agent is not recognized agent. 11 
B. 53. A mere servant is also not an agent. 4 B. 416. A patner is a recognized 
agent, ii B. L. R. App. 26. Person looking after Zetnindary of a person is not his 
recognized agent under this section. 132 Ind. Cas. 808*1931 A. L. J. 404= A. 1 . R. 
1931 A. 449. Plaintiffs clerk is not his recognized agent. 46 B. 150* A. I. R. 1922 
Bom. 113*68 Ind. Cas. 217. The management of an estate is business and service 
of summons on such manager is sufficient. 12 Lah. L. J. 13. 

8. [S. 88.J ( 1 ) Processes served on the recognised agent of a party shall 
. be as effectual as if the same had been served on 

Se^ice of process on recog- the party in person, unless the Court otherwise 
nized agent. directs. 

( 2 ) The provisions for the service of process on a party to a suit shall apply 
to the service of process on his recognized agent. 

Scope. — ^This section does not bar service on party. 3 U. B. R. 94. A service 
upon attorney's clerk is not good service. 2 Hyde, 116. A person holding general 
power of attorney can accept or refuse service at his option. 8 C. 317. 

* “ 4 . ( 1 ) No pleader shall act for any person in any Court, unless he 
- . ^ / I J I>een appointed for the purpose by such 

Appointment of pleader. person by a document in writing signed by such 

person or by his recognised agent or by some other person duly authorised by 
or under a power of-attomey to make such appointment. 

( 2 ) Every such appointment shall be filed in Court and shall be deemed 
to be in force until determined with the leave of the Court by a writing 
signed by the client or the pleader, as the case may be, and hied in Court or 
until the client or the pleador dies, or until all proceedings in the suit arc 
ended so far as regards the client. 

( 3 ) For the purposes of sub-rule (2) an application for review of judgment, 
an application under section 144 or section 132 of this Code, any appeal 
from any decree or order in the suit and any application or act for the 
purpose of obtaining copies of documents or return of documents produced 
or filed in the suit or of obtaining refund of monies paid into the Court in 
connection with the suit shall be deemed to be proceedings in the suit. 

( 4 ) The High Court may, by general order, direct that, where the person 
by whom a pleader is appointed is unable to write his name, his mark upon 
the document appointing the pleader shall be attested by such person and in 
such manner as-may be specified by the order. 

( 3 ) No pleader who has been engaged for the purpose of pleading only 
shall plead on behalf of any patty, unless he has filed in Court a memorandum 
of appearance signed by himself and stating — 

(a) the names of the parties to the suit, 

* This new rule (4) has been substituted for the following old rule by Act 22 
of 1926 : — 

“ 4 . (i) the appoiniment of a pleader to make or do any appearance, application 
or act for any person shall be in writing,: and shall be signed by such person or by 
hts recognized agent or by some other person duly authorized by power-of-aitorney 
to act in this behalf.” 
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{b) the name of the party for whom he appears, and 

({;) the name of the person by whom he is authorised to appear : 

Provided that nothing in this sub-rule shall apply to any pleader engaged 
to plead on behalf of any party by any other pleader who has been duly appoin- 
ted to act in Court on behalf of such party” 

/V. B,^Vide Bombay, Madras, Nagpur, Oudh, Pataa and Sind, amendments-^ 
Infra, 

Sub rule \X)—Vakalatnama must bear parties or authorized agent's signature. 
A. I. R. 1921 Nag. 27 •, A. I. R. 1927 Lah. 382s- 100 Ind. Cas. 838. Acceptance of 
power may be verbal. 43 C. 884=23 C. L. J. 297 = 20 C. W. N. 287=38 Ind. Cas. 
395 ; A. I. R. 1926 Lah. 32 ; but see 20 C. W. N. 283=38 Ind. Cas. 831 ; A. I. R. 
1923 Lah. 402 = 84 Ind. Cas. 518; 39 C. W. N. 938=61 C. L. J. 193=62 C. 642. 
Advocates* power may be verbal. A. I. R. 1926 Pat. 7 3=® 4 P* 766=7 P. L. T. 362 = 
92 Ind. Cas. 179 ; 88 Ind. Cas. 91 = A. I. R. 1925 Pat. 614=6 P. L. T. 380=1925 Pat. 
233. If name appears it can be signed by another pleader even after it is filed. 
A. I. R 1922 Pat. 504 = 3 P. L. T. 447 = 68 Ind. Cas. 659. A duly accepted vakalat- 
nama without pleader's name in body is not invalid. 12 N. L. R. 189=37 Ind. Cas. 
103 ; 55 Ind. Cas. 415 ; 12 Pat. L. T. 558=133 Ind. Cas. 171 ; 41 Ind. Cas. 685 ; A. 

I. R. 1923 Nag. 182 = 19 N. L. R. 36=6 N. L. J. 100 = 71 Ind. Cas. 436 ; A. I. R. 
1921 All. 210 = 43 A. 392=19 A. L. J. 183 = 61 Ind. Cas. 410 ; but see A. I. R. 1931 
All. 767=1931 A. L. J. 983. Vakalatnama can authorize a second grade pleader 
to appoint other pleader. A. I. R. 1929 Nag. 109=12 N. L. J. 54=118 Ind. Cas. 58. 
Where appeal was filed with powers-of attorney, subsequent filing of the same does 
not save limitation. 33 P. L. R. 517. The presentation of an execution petition by a 
pleader who holds no vakalatnama from the decree-holder is a nullity. 1936 M. 
W. N. 957=44 L. W. 528=71 M. L. J. 604 ; but see 63 C. 733=40 C. W. N. 730. 
Where a plaint is filed by a pleader in whose favour a valid vakalatnama has not 
been executed the proper procedure is to return the plaint to the pleader who pre- 
sented it. 132 Ind. Cas. 566=1931 A. L. J. 983= A. I, R. 1931 All. 767. A defective 
presentation of plaint on account of failure to comply with the provisions of Order 
3, rule 4i is a mere irregularity and can be cured under s. 99. C. P. Code. 1931 A. L. 

J. 777 (F. B.). A pleader may be authorized by vakalatnama duly executed by a 
general agent of a party to appoint another pleader for filing an appeal. A. I. R. 
1937 Nag. 65 ; A. I. R. 19^6 Lah. 500=17 Lah. 610. The Court can extend time of 
appeal to rectify the error in the vakalatnama, 150 Ind. Cas. 731 = A. I. R. 1934 Lah. 
444 = 150 Ind. Cas. 731 ; 63 C. 733 = 40 C. W. N. 730. 

Sub-rule ( 2 ).— Power of pleader remains in force in all stages of the suit. 
A. I. R. 1930 Cal. 721 = 34 C. W. N. 914=52 C. L. J. 87 = 129 Ind. Cas. 561 = 58 C. 
374. A vakalatnama filed by a pleader engaged by an applicant for leave to sue as a 
pauper under Order 33, C. P. Code, is not a vakalatnama merly for the petition, but 
becomes a vakalatnama for the purpose of suit also, when the petition becomes con- 
verted into a suit by operation of law. 152 Ind. Cas. 132=1934 M. W. N. 1204=40 
L. W. 585 = A. I. R. 1934 Mad. 490=67 M. L. J. 594. The Court which is contem- 
plated by sub-section 2 includes not only the Court in which the power is filed, but in 
view of provisions of s. 150, it includes Court to which a case is subsequently trans- 
ferred. A. I. R. 1935 Pesh. 145=158 Ind. Cas. 922. Authority remains in force 
even in appeal. A. 1 . R. 1936 Lah. 583=165 Ind. Cas. 274. Appointment of pleader 
continues till the end of the case if sufficient grounds for Court’s sanction to termi- 
nate the power is not shown. A. I. R. 1930 Pat. 403=9 Pat. 865 = 11 P. L. T. 371 = 
128 Ind. Cas. 350. Termination of power without leave of Court cannot be recog- 
nized. A. I. R. 1930 Lah. 134. Mere dismissal of suit or passing of an ex parte 
decree does not terminate Counsel's power. A. I. R. 1929 Lah. 96=30 P. L. R, 628 
= 114 Ind. Cas. 76. Prosecution 0/ the conduct of the suit includes all proceedings 
till its final decision in the Court concerned. Court’s consent for withdrawal 

need not be formal ; it can be presumed from circumstances. A. I. R. 1925 Mad. 21 
(F. B.)=1924 M. W. N. 689=35 M. L. T. 48*47 M. L. J. 398*47 M. 819*82 lad. 
Cas. 102. There is no specified form for written withdrawal. Ibid, Pleader cannot 
wkhdraw from a case or delegate his power to another pleader without notice to 
client and consent of Court. A. I. R. 1922 Cal. 515=^35 C. L J. 356=26 C. W. N. 
589 = 49 C. 732 = 71 Ind. Cas. 81. Pleader’s power terminates on its being cancelled 
or suit having come to an end, and is enforceable for miscellaneous proceedings. 

C. P. Code — 53 
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I P. L. W. 4S3«-2 Pat. L. J. 259=18 Cr. L. }. 8o8«4I Ind. Cas. 328. Authorixing 
conduct of one particular matter is special power. 41 8.40=18 Bom. L. R. 821=36 
Ind, Cas. 805 ^ see also A.1R. 1930 Bom. 511=32 Bom. L.R. 1178= 128 Ind. Cas. 609. 
Power of pleader appointed guardian is not terminated by minor's attaining majority. 
(1917) M. W. N. 495^42 Ind. Cas. 421. Authority of pleader engaged in trial Court 
unless specifically revoked subsists up to appellate stage. 146 Ind. Cas. 363= A. 1. R. 
1933 Posh. 67. But it is not so where the pleader is appointed only for the lower 
Court. 29 N. L. R. 295= A. I. R. 1933 Nag. 219=145 Ind. Cas. 760 ; see also A. I. 
P* 1933 504= A. L. R. 1933 Lah. 245* A pleader not specifically empowered 

trannot refer the matter to arbitration. 136 Ind. Cas. 712 = 33 P. L. R. 388= A. I. R. 
1932 Lab. 373. When an appellant dies his power-of-attorney in favour of his 
counsel ceases to be operative and the counsel cannot file an application on behalf 
of the legal representatives to bring them on record without a fresh power from such 
legal representatives. 32 P. L R. 389. The practice of the Calcutta High 
Court has always been that no order for change of attorney is made. 

(2) Every such appointment, when accepted by a pleader, shall be filed in Couru 
and shall be considered to be in force until determined with the leave of the Court, 
by a writing signed by the client or the pleader, as the case may be. and filed in 
Court, or until the client or the pleader dies or until all proceedings in the suit are 
ended so far as regards the client. 

(3) No advocate of any High Court established under the Indian High Courts 
Act, 1861, or of any Chief Court, and no advocate of any other High Court who 
is a barrister, shall be required to present any document empowering him to act. 
unless provision Is made for payment of the attorney except where the attorney 
has by own conduct or miscondunt discharged himself. A. I. R. 1934 Cal. 58. 

Sub-rule (3). — This sub-rule defines the term "until all the proceedings of the 
suit are ended.” Defendant's attorney can appeal against order refusing to set 
aside ex parte decree. A. I. R. 1927 Lah. 134=^ Ind. Cas. 690. Advocate appionted 
in 2 case can present appeal also. A. I. R. 1930 Lah. 68 = 1 16 Ind. Cas. 184. Appeal 
includes second appeal also. A. I. R. 1928 Lah. 733=108 Ind. Cas. 513. No fresh 
powor required for appeal if pleader appointed to prosecute all litigations or suit. 
A. I. R. 1926 Lah. 32=6 Lah. 461=20 P. L. R. 721=91 Ind. Cas. 30. Fresh 
vakalatnama is not required for representation of plaint. A. I. R. 1923 Nag. 182 = 6 
N. L. J. 100=71 Ind. Cas. 436. Vakalatnama embodied in general terms does not 
include power to refer a suit to arbitration. A. 1. R. 1924 Nag. 338 = 79 Ind. Cas. 48. 

Sub-role (5).— Sub-rule (5) is inconsistent with the rules of the Calcutta High 
Court framed under s. 37, Letters Patent of 1865, as ^uch the rules framed under 
s. 37, Letters Patent are to prevail. A. I. R. 1932 Cal. 1 = 135 Ind. Cas 789 ; 35 
C. W. N. 1100. When a pleader appears to plead in a case he must also be 
considered to be appearing on behalf of his client and for the purpose of appearance 
on behalf of his client neither a power-of-attorney nor a memorondum of appearance 
is necessary. A. I. R. 1935 Pesh. 2=153 Ind. Cas. 937. 


5* [S. 40.] Any process served on the pleader of any party or left at the 
„ . . ^ office or ordinary residence of such pleader, 

Serv.ee of process on pleader. ^ the same is for the Usonal 

appearance of the party or not, shall be presumed to be duly communicated 
and made known to the party whom the pleader represents, and, unless the 
Court otherwise directs, shall be as effectual for all purposes as if the same had 
been given to or served on the party in person. 

B^^Vide C. P. Madras, Nagpur, Oudb, Patna and Peshwar rules for amend- 
ment of this rufe. 


Scope.— Notice to duly appointed pleader is good notice to the client. A. I. R. 
1928 Lah. 426= 108 Ind. Cas. 62. Under rule 5 there is a presumption that notice 
which was served on the pleader is communicated to the client. The only 
method by which a pleader can avoid his duty of commuicating notices served 
upon him is to file a document in writing under Order 3, rule 4. sub-clause (2) of 
the Code showing that his authority is determined. Else the irrebuttuble presump- 
tion under s. 5 arises. A. I. R. 1934 Pat. 592 = 152 Ind. Cas. 589. He is b6und 
to protect client’s interest. A. I. R. 1922 Oudh 75=25 O, C. 40=9 O. L. J. 170=67 
lud. Cas. 554 . Signing order sheet by pleader is sufficient notice. A. 1. R. 1927 
Pat. I35>» 1926 Pat. 161 = 7 P. L. T. 739^95 lud. Cas. 321. Communication of 
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order of filing award to pleader is sufficient compliance with para lo, Schedule 2. 
A. I. R. 1927 Cal. 619=45 C. L. J. 458=103 Ind. Cas. 625. 

0 . [S. 41 .] (i) Besides the recognized agents described in rule 2 any 

person residing within the jurisdiction of the 
Agent to accept service. Court may be appointed an agent to accept 

service of process. 

f 2 ) Such appointment may be special or general and shall be made by an 

instrument in writing signed by the principal, 
Appointment to be in writing 3^,^ instrument or, if the appointment is 

and to be filed in Court. general, a certified copy thereof shall be filled 

in Court 

M Sindh rules for amendment. 


ORDER IV. 

Institution of Suits, 

1 . [S. 48 .] (f) Every suit shall be institu* 
Suit lo be commenced by presenting a plaint to the Court or such . 

officer as it appoints in this behalf. 

( 2 ) Every plaint shall comply with the rules contained in Orders VI and 
VII, so far as they are applicable. 

yV. B . — For local amendments in Allahabad C. P. and Oudh Sind,— Fifdlf infra. 

Scope. — Presentation of plaint is the starting point of a case. A. I. R. 1929 
Mad. 480= 133 Ind. Cas. 550. It does not matter if it is imperfect at the tune of 
institution. A. I. R. IQ21 Sind 166=17 S. L. R. 223-85 Ind. Cas. 893 ; 
see also 62 C. 1115; A, I. R. 1935 Sind 225. Plaint substantially m accord- 
ance with Order VI and VII is valid even with certain defendants. A. 1. K. 
1921 Sind 166=17 S. L. R. 223-85 Ind. Cas. 893. Presentation is proper when 
it is presented to Head Ministerial Officer authorized to receive plaint. 4o Ind. 
Cas. 587 = 6 L. W. 16 (on appeal 40 M. L. J. 229= I9 A. L. J. 161 P. C.). Plaint 
must be validly signed. 23 Bom. L. R. 911=68 Ind. Cas. 217 » A. I. R. i 9-4 All. 
S 4 = 4 S A. 701 = 21 A. L. J. 678=77 Ind. Cas 30. Plaint presented out of office 
hours is not good presentation. A. I. R. 1925 Mad. 201 *20 L. W. 655-82 Ind. C«. 
928. But when accepted it is good presentation. A. I. R. 1924 Mad. 448 47 
U2=46 M. L. j. 78=19 L. W. 468 = 79 Ind. Cas. 1017. Plaint presented at Judp s 
residence after usual hours is valid presentation. A. I. R. *922 Nag. 167=05 Ind. 
Cas. 674. Where a blank plaint has been signed by the plaintiff it cannot be treated 
as a proper plaint. A L. R. 1934 AH. 39-2 A. W. R. 932. The absence of signature 
or varification or for the matter of that the absence of presentation on the part of 
some of the plaintiffs out of several does not affect the jurisdiction the Court and 
the suit must be deemed to have been duly instituted on their behalf if it was filed 
with their knowledge and authority. 134 Ind. Cas. 26 = 1931 A. L. J. 777— A. L K. 
1931 All. 507 (S. B.). A plaint is presented when it is handed over to proper officer 
appointed in that behalf. A. I. R. 1934 Bom. 91. 

2 - [S. 68.1 The Court shall cause the particulars of every suit to be 

entered in a book to be kept for the purpose and 
Register of suits. called the register of civil suits. Such entries 

shall be numbered in every year according lo the order in which the plaints are 
admitted. 

ORDER V. 


Issue and Service of Summons. 

Issue of Summons. 

1 . IS. 64.1 (0 When a suit has been duly instituted a summons may be 
• issued to the defendant to appear and answer the 

Summons. claim on a day to be therein specified : 

t’rovided that no such summons shall be issued when the defend^t has 
appeared at the presentation of the plaint and admitted the plaintilPs claim. 



420 


tAb codk of civil procbdurb. 


[O. 5. r. 4* 


( 2 ) A defendant to whom a summons has been issued under sub-rule (i) 
may appear : — 

(rt ) in person, or 

{fj by a pleader duly instructed and able to answer all mctcrial questions 
relating to the suit, or 

(r) by a pleader accompanied by some person able to answer all such 
questions. 

(3) Every such summons shall be signed by the Judge or such officer as he 
appoints, and shall be sealed with the seal of the Court. 


N, B , — For local amendment in Oudh . — Vide infra. 

Scope. — Onus of proving service of summons is on the plaintiff. A. I. R. 1925 
Cal. 801 = 52 C. 453 = 88 Ind. Cas. 929. Where there is allegation that summons 
was not served by fraud, the defendant must prove it. A. 1. R. 1922 Pat. 291=3 
P. L. T. 451=66 Ind. Cas. 137. Where no date is fixed, suit cannot be dismissed 
for default under Order IX, rule 3. A. I. R. 1921 Lah. 320 = 27 P. L. R. 1921 = 60 
Ind. Cas. 475- Sub-rule is equally applicable in the case of a plaintiff. A. I. K. 
1924 Mad. 842=17 M. L. J. 514=20 L. W. 795 = 82 Ind. Cas. 107. It is not sufTcient 
appearance, when a pleader instructed only to apply for adjournment, does so. 
A. I. R. 1927 Rang. 46=4 Rang. 408=99 Ind. Cas. 717 ; see also 24 M. L. J. 
235=18 Ind. Cas. 360 ; A. I. R. 1935 Rang. 123, 


Copy or statement annexed summons shall be acconi- 

to summons. panted by a copy of the plaint or, if so 

permitted, by a concise statement. 

N, B , — For local amendment in Allahabad and Oudh, Vide infra, 
r- . J r J 4 . 8 . [S. 66 .] (1) Where the Court sees 

o?%'a”uff m appear” ‘‘"n ^ason to require the personal appearance of the 
person. defendant, the summons shall order him to 

appear in person in Court on the day therin 

specified. 

( 2 ) Where the Court sees reason to require the personal appearance of the 
plaintiff on the same day, it shall make an order for such appearance. 

Scope. — Where the Court finds a date for the personal appearance of a party 
he is not bound to appear on the adjourned date. The suit cannot be dismissed for 
default for his not appearing on the adjourned date. 39 A. 476= 15 A. L. J. 522=39 
Ind. Cas. 634. Where no sufficient attempt is made to serve summons personally 
and the person served is not shown to be authorized to receive summons appeal to 
set aside ex par/e decree must succeed. A. 1. R. 1922 Cal. 128 = 70 Ind. Cas. 292. 
The Court under this rule cannot compel the personal appearance of a pardanashin 
lady on the ground that at her examination in commission she was tutored. This 
rule is confined to those cases in which the Court before the issues are framed desires 
the personal attendance of a party. 55 A. 666=146 Ind. Cas. 885=1933 A. L. J. 
]384 = A. I. R. 1933 All. 551 ; 28 N. L. R. 146=140 Ind. Cas. 716= A. 1. R. 1932 
Nag. 135. 


4, [S- 67-] No part, shall be ordered to 
resident within certein limits. ^PPear m person unless he resides 


(a) within the local limits of the Court’s ordinary original jurisdiction, 
or 

(^) without such limits but at d place less than fifty or (where there is 
railway or steamer communication or other established public conveyance 
for five-sixth of the di^ance between the place where he resides and the pldce 
where the Court is situate) less than two hundred miles distance from the 
Court-house. 

A— Fdr new rule 4 A. in Allahabad,— infra. 
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5 . [S. 68.] The Court $hali determine, at the time of issuing the 
Summons to be either to summons, whether it shall be for the settlement 
settle issues or for final of issues only, or for the Qnal disposal of the 
disposal. suit ; and the summons shall contain a direction 

accordingly : 

Provided that, in every suit heard by a Court of Small Causes, the summons 
shall be for the final disposal of the suit. 

— For local amendment in Calcutta and Madras . — Vide infra. 

Notes. — In simple cases a summons for the final disposal of the suit should be 
issued. 38 B. 377 (379)* 16 Bom. L. R. 39=24 Ind. Cas. 665. In a mortgage suit a 
summons for the settlement of issues should be issued. Ibid, 


6. [S. 69 .] 'rhe day for the appearance of the defendant shall be fixed 

- with reference to the current business of the 

fcTfnda^^^ appearance Qourt, the place of residence of the defendant 
° ® ^ ' and the time necessary for the service of the 

summons ; and the day shall be so fixed as to allow the defendant sufficient 
lime to enable him to appear and answer on such day. 

Notes.— P/Vife 3 M- H. C. R. 167 ; 7 B. H. C. R. 138 ; 5 W. R. (Act X) 39 ; 
I L. B. R. 226 ; 17 Ind. Cas. 351 = 8 S. L. R. 153. 


7 . [S 

Summons to 
am to produce 


documents 

relied on by him. 

8, [S. 71 .] Where 


70 .] The summons to appear and answer shall order the defendant 
order defend- produce all documents in his possession or 
power upon which he intends to rely in 
support of his case. 

summons is for the final disposal of the suit, 
it shall also direct the defendant to produce, on 
the day fixed for his appearance, all witnesses 
upon whose evidence, he intends to rely in 
support of his case. 


the 


On issue of summons 
final disposal, defendant 
be directed to produce 
witnesses. 


for 

to 

his 


Service of Summons, 

9 . [S. 72 .] (i) Where the defendant resides within the jurisdiction of the 

... Court in which the suit is instituted, or ha^ an 
^l ^ agent resident within that jurisdiction who is 

empowered to accept the service of the summons, 
the summons shall, unless the Court otherwise directs, be delivered or sent to 
the proper officer to be served by him or one of his subordinates. 

(2) The proper officer may be an officer of a Court other than that in which 
the suit is instituted, and, where he is such an officer, the summons may be sent 
to him by post or in such other manner as the Court may direct. 

Notes. — Service by registered post if brought into question, very slight evidence 
is necessary to displace it. A. I. R. 1928 Pat. 568=113 Ind. Cas. 698 ; see also 46 B. 
130=64 Ind. Cas. 130. As regards meaning of **reside” vide 38 C. 394=15 C. W. N. 
399. Service of summons effected outside jurisdiction of the Court and without any 
order of the Court having jurisdiction is irregular. A I. R. 1925 Rang. 325 = 3 Rang. 
239=89 Ind. Cas. 870. The defendant can appear and defend a suit where plaintiff 
has given a wrong address of him. 60 C. 98=143 Ind. Cas. 710s A. I. R. 1933 
Cal. 274. 

10. [S. 73 .] Service of the summons shall be made by delivering or 

- - , - tendering a copy thereof signed by the Judge or 

Mode of service. such officer as he appoints in this behalf, and 

seale*d with the seal of the Court. 

For local amendment in Lahore and Patna.— iVi/m* 

Mode of servioe.— Service not made by officer of Court is irregular. A. I. R* 
1925 Rang. 325=3 Rang* 239=89 Ind. Cas. 870s Identifier need not be 
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supplied by party. He may be resident of the village knowing the defendant. 
A. 1 . R. 1923 Pat. ii 4**3 P* L‘ T. 498=65 Ind. Cas. 49. Where service 
IS not personal rules of procedure must be strictly complied with. 46 Ind. Cas. 277. 
Summons was held to be duly served by affixture where without accepting 
copy tendered by process-server defendant shut himself up in house and the 
copy was affixed to the door of the house. 38 Ind. Cas. 545 ; see also A. I. R. 
1932 Pat. 150=12 P. L. T. 911 = ^35 Ind. Cas. no. 


Case under Panjab Amendment.— A. I. R. 1926 Lah. 579-95 Ind. 
Cas. 874 ; 99 Ind. Cas. 909— A. I. R. 1927 Lah. 157=9 Lah. L. J. 96=99 Ind. Cas. 
909; 101 Ind. Cas. 6i5=A. I. R. 1927 Lah. 376; A. 1 . R. 1929 Lah. 235 = 116 
lad. Cas. 670. 


Service on several defen- 
dants. 

defendant. 


11 > [S. 74.1 Save as otherwise prescribed, 
where there are more defendants than one, 
service of the summons shall be made on each 


12. [S. 75 ] Wherever it is practicable, service shall be made on the 
- , , j / j X defendant in person, unless he has an agent 

in ?e«on whJn praciicaWc or empowered to accept service, in which case service 
on his agent. agent shall be sufficient. 


Scope. — ^Effort should be made te serve the summons personally. 29 M. 324 ; 
43 C. 447=23 C. L. J. 183=20 C. W. N. 173-34 Ind. Cas. 799 ; 23 Ind. Cas. 324. 
Service of summons on cJtelaxs not valid. 23 O. C. 104=57 Ind. Cas. 563. Service 
of summons on pardanashin lady not being practicable affixing copy of summons 
at her residence is sufficient. 57 Ind. Cas. 594 ; 72 Ind. Cas. 9io = A I. R. 1923 
Pat. 433 = 4 P. L. T. 89. Service on guardian ///^;/{ is sufficient. A. I. R. 1926 
Cal. 1106=30 C. W. N. 919=97 Ind. Cas. 614. Where the defendant residing in 
British India at the time of the institution of 5ui^ is outsido British India at the 
time of service of summons, the service should be effected by affixing the sum- 
mons to his last known place of residence and by registered post. 32 Ind. Cas. 
820. Where no sufficient attempt is made to serve summons personally service 
on cousin is not proper. 70 Ind. Cas. 292 = A. I. R 1922 Cal. 128. 

13. [S. 76 ] (1) Id a suit relating to any business or work against a person 

who does not reside within the local limits of 
Service on agent by whom the jurisdiction of the Court from which the 
defendant carries on business. summons is issued, service on any manager or 
agent, whO; at the time of service, personally carries on such business or work 
for such person within such limits, shall be deemed good service. 

( 2 ) For the purpose of this rule the master of a ship shall be deemed to 
be the agent of the owner or charterer. 

Scope.— This rule does not apply where suits are brought against persons in 
their individual capacity. A. I. R. 1926 Pat. 376= (1922) Pat. 76=3 F, L. T. 29=62 
Ind. Cas. 927. Service of summons on the Foreign Corporation can be made on its 
agent who carries on business in British India on its behalf. 43 C. L. }. 576= A. I. 
R. 1926 Cal. 1030=97 Ind. Cas. 286. 


Service 
in suits 
periy. 


on 

for 


agent in charge 
immovable pro- 


14. [S. 77.] Where in a suit to obtain relief respecting, or compensation 

for wrong to, immovable property, seivice can- 
not be made on the defendant in person, and the 
defendant has no agent empowered to accept the 
service, it may be made on any agent of the 

defendant in charge of the property. 

15, [S. 78.) Where in any suit the defendant cannot be found and has no 

agent empowered to accept service of the summons 
on bis behalf, service may be made on any adult 
male member of the family of the defendant Who 
is residing with him. 


Where service may be on 
male member of defendant's 

family. 
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Explanation * — A servant is not a member of the family within the meaning 
of this rule. 


N* A-*For local amendments In Allahabad, Calcutta, C. P., Lahore, Madras, 
Oudh, Peshawar, Rangoon and Sind. — Vide infra. 

Notes. — Attempt should be made to find out the defendant, by an enquiry from 
his neighbours and other persons. This rule must be strictly followed. A. 1. R. 
1921 Cal. 638 «35 C. L. J. 203=26 C. W. N. 359=68 Ind. Cas 991 ; see also A. 1. R. 
1934 Par. 274. Service on son will bind the father, if he is adult. 26 C. W. N. 359= 
35 C. L. J. 203=68 Ind. Cas. 991 ; see also 37 C. L. J. 478= A. I. R. 1923 Cal. 682= 
75 Ind. Cas. 105. Service of notice to munim is no notice to party or pleader. 45 
Ind. Cas. 932=105 P. W. R. 1918. A servant is not a member of the family. A. 
i. R. 1927 Lab. 202 = 8 Lah. 54=102 Ind. Cas. 523. Service of summons on son ts 
not service on father were the son is not living with father. 34 P. L. R. 963= A. 1. 
R. 1933 Lah. 797. Where in an ejectment suit there are defendants in different 
villages, service of process on one defendant is not service on all. 17 R. D. 6oS= 
14 L. R. 500 (Rev.). Where from evidence it did not appear that the service peon had 
used any diligence at all in serving a notice under Order 5, rule 17, and where also it 
appeared that the house on which a notice was struck up was not within Order 5 . 
rule 17, the service was irregular. A. I. R. 1934 Pat. 274=15 Pat. L. T. 273 = 13 Pat. 
467. Summons can be delivered to be tendered to a pardanashin lady, even though 
it may not be possible for a process-server to have access to her ; nor can a patda- 
naskin lady be considered to be a person who cannot be personally served. 
It is the duty of the process-server to make an attempt to find ways and means of 
delivery or tendering the summons to the pardanashin lady for whom it is intented. 
He can very often find some one living with her or in the neighbourhood, male or 
female who can take the summons to her. If the pardanashin lady accepts service, 
it is personal service as contemplated by rr. 10 and 15. He should in ordinary 
cases obtain the attestation of the witness taking the summons to the pardanashin 
woman concerned which should also be done in case of refusal by her to accept the 
summons. If the process-server cannot find any one, male or female, who can take 
the summons to her, it may be a case referred to in rule 15, namely, that the defen- 
dant cannot be personally served. A. I. R. 1935 All. 660= 155 Ind. Cas. 676. 


16. [S 79.] Where the serving officer delivers or tenders a copy of the 

summons to the defendant personally, or to an 
to sign ack- qj. other person on his behalf, he shall 

require the signature of the person to whom the 
copy is so delivered or tendered to an acknowledgment of service endorsed on 
the original summons. 


Person served 
nowledgment. 


Procedure when defendant 
refuses to accept service, or 
cannot be found. 


17. [S. 80,] Where the defendant or his agent or such other person as 

aforesaid refuses to sign the acknowledgment, 
or where the serving officer, after using all due 
and reasonable diligence, cannot find the defen- 
dant, and there is no agent empowered to accept 
service of the summons on his behalf, nor any other person on whom service 
can be made, the serving officer shall affix a copy of the summons on the outer 
door or some other conspicuous part of the house in which the defendant 
ordinarily resides or carries on business or personally works for gain, and shall 
then return the original to the Court from which it was issued, with a report 
endorsed thereon or annexed thereto stating that he has so affixed the 
copy, the circumstances under which he did so, and the name and address of 
the person (if any) by whom the house was identified and in whose presence 
the copy was affixed. 


N, B , — For local amendments in Calcutta, C. P. and Peshawar . — Vide infra. 

Notes. — Mere absence of the defendant does not entitle the peon to affix 
summons on the door of his house. He must make sufficient enquiry before taking 
the afbove procedure. A. 1. R. 1930 Lah. 192= 124 Ind. Cas. 673 ; see also 32 Ind. Cas. 
744 ; 32 Ind. Cas. 826 ; 23 C. L. J. 83=43 C. 447=20 C. W. N. 178=34 Ind. Cas. 
799 ; 39 Ind. Cas. 544 ; A. I. R. 1924 Cal. 1004=40 C. L. J. 154=82 Ind. Cas. 703. 
All available steps to effect personal service must be made before resort is bad to 
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substituted summons. A. 1. R. igj $ Cal. 627= 52 C. 179- 88 Ind. Cas. 508 j see also 
A. I. R. i92SCal. 801-S2C. 453=88 Ind. Cas. 929 ; A. I. R. 1925 Bom. 231=27 
Bom. L. R. 251=49 B. 368-91 Ind. Cas 20; A. I. R. 1924 Oudh 237=10 O. 

J. 337 =74 Ind. Cas. 792; A. I. R. 1924 Lab. 233=73 Ind. Cas._ 34; but 
see 42 M. L. J. 422. Summons must be served where he ordinarily risides. 41 
Ind. Cas. 181. If person to be served lives outside British India, service 
should be effected by affixing to the last known residence in British India and by 
registered post, 32 Ind. Cas. 320. Words “after using all due and reasonable diligence” 
are specially restricted to the case when there is no agent empowered to accept 
service on behalf of the defendant. A. I. R. 1922 Nag. 105 = 5 N. L. J. 41=65 Ind. 
Cas. 44. Court’s order under Order V, rule 20, is essential to make substituted service 
effectual. 55 Ind. Cas. 824. Mere delivary to a person who refused to accept service 
is itself suffie'ent. 99 P. R. 1918=184 P. W. R. 1918=48 Ind. Cas. 28 ; but see 43 
Ind. Cas. 718=41 P.L.R. 1918 = 31 P.W.R. 1918. Service by affixing summons during 
temporary absence on the outer-door of house where party’s wife was living is 
sufficient service. A. I. R. 1922 Mad. 93=42 M. L. J. 422 = (i922) M. W. N. 173= 
45 M. 875 = 70 Ind. Cas. 61 1. pardanaihin lady has not got other member 

of family or agent to receive summons, service by affixture is valid. A. I. R. 1923 
Pat. 433=4 P, L. T. 89=72 Ind. Cas. 910; sec also A. I. R. 1922 Oudh 268=9 
O. L. J. 489=69 Ind. Cas. 667. Where defendant by his conduct renders it impossi- 
ble to have the copies affixed on his house, he cannot be permitted to plead that 
the omission to affix rendered service invalid. A. I. R. 1924 Pat. 446=3 Pat. 236— 
2Pat. L.R. 58=5 Pat. L. T. 576 = 78 Ind. Cas 889. Where defendant refuses to 
accept summons, it must be affixed on the door of the house in which he resides and 
not on the door of the house where he is found. A. I. R. 1925 Cal. 801 = 52 C. 453=* 
88 Ind. Cas. 929. The service of notice under r. 19 of the B. T. Act is guided by the 
above rules. A. I. R. 1925 Pat. 441 = 7 P. L. T. 175 = 4 Pat. 135 = 91 Ind. Cas. 184. 
The duplicate summons must be affixed to the outer-door or to some other conspi- 
cuous part of the house in which the defendant resides. A. I. R. 1929 Bom. 257=3* 
Bom. L. R. 424=118 Ind. Cas. 792. When it is shown that the process-server went 
to the defendant’s place five times and made everjr effort to i ffect service of summons 
on the defendant who was, however, evading service, it should be held that affixture 
was good service. 27 N. L. R. 50 = A. I. R. 1931 Nag. 122 ; see also 27 N. L. R. 53= 
A. I. R. 1931 Nag. 119. 

Report of a process-server not containing the name of any witness while there 
must have been persons present at the time of service cannot be deemed to have 
been framed in accordance with law and does not furnish Prima facie proof of due 
service. A. I. R, 1928 Nag. 80=23 N. L. R. 116=107 Ind. Cas. 666. The service 
of summons is not made simply by delivery of a copy of summons to the defendant 
where the defendant refused to append his signature to the acknowledgment of 
service. On such refusal it is incumbent to effect service in the manner prescribed 
by Order 5, rule 17 of the C. P. Code. A. I. R. 1933 A. 165=144 Ind.Cas. 1019=1933 
A. L. J. 165 ; see also 33 P. L. R. 5 = A. I. R. 1932 Lah. 59. 


18. [S. 81.] The serving officer shall, in all cases in which the summons 
e , has been served under rule 16, endorse or annex 

manner of service. endorsed, or annexed, on or to the 

original summons, a return, staling the time when 
and the manner in which tha summons was served, and the name and address of 
the person (if any) identifying the person served and witnessing the delivery or 
tender of the summons. 


Af, B , — For local amendments in Madras . — Vide infra. 

Notes. — Identifier need not be supplied by party. A. 1. R. 1923 Pat. Ii4=3 
P. L. T. 498 = 65 Ind. Cas. 49. The report of the Nazir is enough. 3 W. R. Mis. 11 ; 
4 W. R. Mis. 4 ; 12 W, R. 365 ; 18 W. R. 197. 


19. [S. 82, first para ] Where a summons is returned under rule 17, 
p ^ the Court shall, if the return under that rule 

o^r' ” ° Amd&yit .of the 

serving ofEccr, and may, if it has been so veri- 
fied, examine the serving officer, on oath, or cause him to be so examined by 
another Courti touching his proceedings, and may make such furtbei inquiry in 
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the matter as it thinks fit ; and shall either declare that the summons has been 
duly served or order such service as it thinks fit. 


N. B . — For local amendments and insertion in Calcutta and Madras.— infra. 

Notea —Court’s omission to make order declaring proper service is essential. 
It is not a mere irregularity. A. I. R 1927 Mad. 813 = 39 M. L. T. 34=26 L. w! 
481 = 103 Ind. Cas. 82S ; see also A. I. R. 1922 Mad. 417 = 15 L. W. 17. la 
case of substituted service, the requirements of the rule must be fulfilled. 43 C. 
447 = 23 C. L. J. 183 = 20 C. W. N. 173*34 Ind. Cas. 799. The Court must either 
declare the service to be sufficient or order such service as it thinks fit. 1933 
M. W. N. 478=37 L. W. 622 = A. I. R. 1933 Mad. 466=64 M. L. J. 329; see also 
A. I. R. 1933 Mad. 406=64 M. L. J. 637=1933 M. W. N. 257. Declaration of due 
service under this section may be implied or inferred. A. 1. R. 1932 Oudh 326=9 
O. W. N. 896, The provision of Order 5,r. 19, will apply to all cases in which return 
of summons is made under Order rule I7» whether due to absence or refusal of 
person to be served. Even in the case of a refusal, unless there is a declaration 
by the Court that the service under Order 5, rule 17, is sufficient as required by the 
provisions of Order 5, r. 19, any order passed by the Court in the absence of 
judgment'debtor will not constitute res judicata. A. I. R. 1937 Mad. 84. 


20. [S 82, second para, Ss. 83, 84.] (1) Where the Court is satisfied 
^ ^ , that there is reason to believe that the defendant 

Substituted service. jg keeping out of the way for the purpose of 

avoiding service, or that for any other reason the summons cannot be served in 
the ordinary way, the Court shall order the summons to be served by affixing 
a copy thereof in some conspicuous place in the Court-house, and also upon 
some conspicuous part of the house (if any) in which the defendant is known to 
have last resided or carried on business or personally worked for gain, or in 
such other manner as the Court thinks fit. 


Effect of substituted service. 


Where service substituted, 
time for appearance to be 
fixed. 


(2) Service substituted by order of the 
Court shall be as effectual as if it had been made 
on the defendant personally. 

(3) Where service is substituted by order 
of the Court, the Court shall fix such time for 
the appearance of the defendant as the case may 
require. 


N. B . — For local amendments in Oudh and Rangoon.— infra. 


Scope. — Substituted service amounts to personal service. A. I. R. 1928 Mad. 
10^2 = 116 Ind. Cas. 363 ; A. I. R. 1928 Mad. 815 = 51 M. 860 ; A. I. R. 1927 Mad. 487 
= 52 M. L. J. 512=101 Ind. Cas. 651. Even though substituted service may be 
considered as personal service on the defendants under the provisions of Order 5, 
rule 20 and clause (2), this does not preclude the defendants from afterwards 
showing that in fact there had been no service on him at all and that the order for 
substituted service was procured on misrepresentation of facts. A. I. R. 1934 Cal. 
745=60 C. L. J. 106=38 C, W. N. 1066=152 Ind. Cas. 830 ; see also A. I. R. 1935 
Pesh. 112. Substituted service should not be ordered unless defendant could not be 
served in the ordinary way or has refused to accept service. 120 Ind. Cas. 594 ; see 
also(iQ3o) M W. N. 1227 ; A. I. R. 1930 Lah. 397**29 Ind. Cas. 689 ; 107 Ind. 

Cas. 282 ; 94 Ind. Cas. 395 : 69 Ind. Cas. 467 ; L. R. 2 A. 244 (Rev.). Where 

substituted service is ordered to be effected by means of newspaper reasonable 
time to allow newspaper to reach in addition to the ti ne of the notice is sufficient. 
L. R. 2 A. 242 Rev. ; see also A. I. R. 1928 Rang. 185=6 Rang. 218=111 Ind. 
Cas. 371 ; A. I. R. 1929 Lah. 235=116 Ind. Cas. 620. It is not correct to 

order substituted service on a person to show cause why he should not be 

appointed guardian. A. I. R. 1930 All. 6o9=(i93o) A. L. J. 1020=124 Ind. 
Cas. 191. Affixation of summons without being accompanied by copy of 
plaint is not a sufficient compliance with the law. A. I. R. 1937 Lah. 376=28 P. 
L. R. 300=101 Ind. Cas. 615. Where plaintiff has failed to make enquires 
substituted service should not be ordered. A. I. R. 1924 Lah. 191=69 Ind. Cas. 
467. Service by registered post is a poor substitute for personal service. A. I. R. 
1922 Bom. 377=46 B. 130=23 Bom. L. R. 908=64 Ind. Cas. 386. Question of 

C. P. Code— 54 
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effecting substituted service being primarily on discretion of trial Court, appellate 
Court has only to see that rules of law are observed. A. 1. R. 1931 Lah. 118^=31 
P. L. R. 1006SI31 Ind. Cas. 344 ; A. I. R. 1927 Mad. 587= 52 M. L. J. 477** 102 
Ind. Cas. 243. Where the defendant is avoiding service of summons substituted 
service can be ordered. A. I. R. 1932 Mad. 472 — 138 Ind. Cas. 146=: 1932 M. W. 

N. 133. 


The advisability of effecting service by substituted service is a matter primarily 
for the trial Court and if it is satis6ed on the matters set out in Order 5, rule 20, it 
should order substituted service which is as effectual as if service was made personally. 
131 Ind. Cas. 344=31 P. L. R. ioo6*A. I. R. 1931 Lah. 118 ; see also 132 Ind. Cas. 
778^:14 O. L. J. 543=* A. I. R. 1931 Oudh 369. But if for no fault of the defendant, 
a defendant was never put in a position to know that a suit has been instituted 
against him whatever steps might have been taken for serving the summons on him, 
these steps can never be taken as amounting to due service. 1931 A. L. J. 1049= 
A. I. R. 1931 All. 727 (F. B.) ; see also 134 Ind. Cas. i202=sA. I. R. 1931 Mad. 813* 
61 M. L. J. 920. The dismissal of the suit without affording the plaintiff an 
opportunity to apply for substituted service is illegal and should be set aside. 12 
Pat. L. T. 644= A. I. R. 1931 Fat. 420 ; see also 1930 M. W. N. 1227. Fixing notice 
to the judgment-debtor's house which was occupied by the other members of his 
family is good substituted service. 1931 A. L. }. 62^130 Ind. Cas. 485 = A. I. R. 
1931 All. 159. Substituted service need not be ordered where the defendant refused 
to accept service. A. 1. R. 1935 Lah. 171. 

21. [S. 85, first para.] A summons may be sent by the Court by which 

it is issued, whether within or without the 
Province, either by one of its officers or by post 
to any Court (not being the High Court), having 
jurisdiction in the place where the defendent 


Service of summons where 
defendant resides within juris- 
diction of another Court. 


resides. 


Amendment in Burma.— In rule 21 omit 'Whether within or without the 
Province”.— FiVfe G. B. Order of 1937. 

N, B.— For insertion of new rule in Bombay, Oudh, Rangoon and Sind.— 
infra, 

22. [S. 86.] Where a summons issued by any Court established beyond 
Service within Presidency- limits of the towns of Calcutta, Madras, 
towns and Rangoon, of sum- “and Bombay”* is to be served within any 
mons issued by Courts out- such limits, it shall be sent to the Court of 
side. Small Causes within whose jurisdiction it is to 

be served. 


Amendment in Burma.— In rule 22 omit "Calcutta, Madras, and Bombay" 
and substitute for it “Rangoon,”— G. B, Order of 1937. 

N, B , — For local amendments in Bombay and Rangoon . — Vide infra. 

Notes.— A. 1. R, 1922 Bom. 377=22 Bom. L. R. 908=46 B. 130=64 Ind. 
Cas. 386. 


23. [S. 85» second para.] The Court to which a summons is sent 
... under rule 21 or rule 22 shall, upon receipt 
of Court to w 1C thereof, proceed as if it had been issued by such 
Court and shall then return the summons to the 
Court of issue, together with the record (if any) of its proceedings with regard 
thereto. 


Duty 
summons is s^nt. 


N, For insertion of new rule 23 A. in Rangoon— infra. In that rule 
“for other Provinces” substitute “outside Burma.**— G. B. Order of 1937. 

24. [Ss 87, 88.) Where the defendant is confined in a prison, the 
, ^ , summons shall be delivered or sent by post or 

Service on defendant in Qj^erwise to the officer-in-charge of the prison 

for service on the defendant. 


* Substhuted by G. I. or< 1 cr of 1937. 
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26. [S 89.] Where the defendant resides out of British India and has no 

agent in British India empowered to accept 
service, the summons shall be addressed to the 
defendant at the place where he is residing and 
sent to him by post, if there is postal communi- 
cation between such place and the place where the Court is situate. 


Service where defendant 
resides out of British India 
and has no agent. 


Local amendment in Burma. — For insertion of new rule 25 Pi.^Vide infra. 
In that rule ‘‘British India** shall stand unmodified and for “the Province of** 
substitute “British**— G. B. Order of 1937. 


N. B.—Foi local amendments ani additions in Allahabad, C. P , Madras and 
Oudh . — Vide infra. 


Notes. — Refusal of letter containing summons amounts to due service. A. I. R. 
1930 Lah. 439=31 P. L. R. 26=121 Ind. Cas. 386. 


Service in foreign territory 
through Political Agent of 
Court. 


26. [S. 90.] Where— 


{a) in the exercise of any foreign jurisdiction vested in His Majesty 
or in '‘the Central Government or the Crown Representative”* a Political 
agent has been appointed, or a Court has been established or continued, 
with power to serve a summons issued by a Court under this Code in 
any foreign territory in which the defendant resides, or 

+1'^) “the Provincial Government*** has, by notification in the “Official 
Gazette’** declared, in respect of any Court situate in any such territory and not 
established or continued in the exercise of any such jurisdiction as aforesaid* 
that service by such Court of any summons “issued under this Code by a 
Court of the Province”* shall be deemed to be valid service,] 
the summons may be sent to such Political Agent or Court, by post or other- 
wise, for the purpose of being served upon the defendant ; and, if the Poli- 
tical Agent or Court returns the summons with an endorsement signed by 
such Political Agent or by the Judge or other officer of the Court that the sum- 
mons has been served on the defendant in manner hereinbefore directed, such 
endorsement shall be deemed to be evidence of service. 


Looal amendments in Burma — For the words “the Central Government or 
the Crown representative’* and “the Provincial Government** respectively substitute 
the word ‘‘Governor’* and for the words “issued under this Code by a Court of the 
Province** substitute the words “issued by a Court under this Code.** Also substi- 
tute Gazette for “Official Gazette**. — Vide G. B. Order of 1937. 

A^. j?.— For Local amendments in Allahabad, C. P., Madras, Nagpur and Oudb.— 
Vide infra. 


Notes. — A witness in a foreign State cannot be punished for non-appearance after 
service of summons. He should be examined on commission. 142 Ind. Cas. 2oi = 
1933 M. W. N. 677 = A. I. R. 1933 Mad. 366=61 M. L. J. 334. 


27. [S 422 .] Where the defendant is a public officer (not belonging to 

His Majesty’s military “naval or air**t forces§ 
or is the servant of a railway company or local 
authority, the Court may, if it appears to it that 
the summons may be most conveniently so served 
send it for service on the defendant to the head of the office in which he is 
employed, together with a copy to be retained by the defendant, 

For local amendments in Allahabad, Madras and Oudh.— P/rfS? infra. 


Service on civil public officer 
or on servant of railway com- 
pany or local authority. 


* Substituted by G. I. Order of 1937. 

t Substituted by s. 2 and. Scb. 1 of the Second Repealing and Amending Act, 
1914 (17 of 1914). 

I Added by Act X. of 1927. 

8 Certain words after this having been repealed by Act?35 of *934 have been 
omitted. 
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Notes. — This rule invest the Court with a discretion in the matter of efieciing 
service of summons on public servant, g O W. N. 896= A. I. R. 1932 Oudh 326. 

28 . [S> 468.] Where the defendant is a soidier, “sailor”* “or airman” 

Service on soldiers. summons for sei vice to 

his Commanding Officer together with a copy to 

be retained by the defendant. 

— For local amendments in Allahabad, Madras and Oudb. — Vide infra, 

29. \Cf, Ss. 87, 88 , 468.1 ( 1 ) Where a summons is delivered or sent to 
Duty of person to whom Person for service under rule 24, rule 27 or 

summons is delivered or sent 2S^ such person shall be bound to serve it, 

for service. if possible, and to return it under his signature, 

j j , . written acknowledgment of the defen- 

dant, and such signature shall be deemed to be evidence of service. 

(2) Where from any cause service is impossible, the summons shall be 
returned to the Court with a full statement of such cause and of the steps 
taken to procure service, and such statement shall be deemed to be evidence 
of non-service. 

. amendments and insertion in Allahabad and Madras — Vide 

fnjra, 

80. [Ss. 91,92.] ( 1 ) The Court miy, notwithstanding anything herein- 

Substitution of letter for contained, substitute for a summons a 

summons. letter signed by the Judge or such officer as he 

may appoint in this behalf, where the defendant 
is, in the opinion of the Court, of a rank entitling him to such mark of con- 
sideration. 

( 2 ) A letter substituted under sub-rule (i) shall contain all the particulars 
required to be stated in a summons, and, subject to the provisions of sub-rule 
(3), shall be treated in all respects as a summons » 

(3) A letter so substituted may be sent to the defendant by post or by a 
special messenger selected by the Court, or in any other manner which the 
Court thinks fit ; and, where the defendant has an agent empowered to accept 
service, the letter inay be delivered or sent to such agent. 

^.“*For addition of new rules in Allahabad and Sind.-^F/V/ie infra. 


ORDER VI. 
Pleadings generally* 


Pleading. 


shall mean plaint 


Iv [New.]. “Pleading’' 
or written statement. 

Pleading. — No definition of the pleading is given in the Act. But according 
to s. I TO of the Supreme Court of Judicature Act of 1 873 pleading "shall include 
any peiiiion or summons, and also shall include the statements in writing of the 
claim or demand of any plaintiff and of the defence of any defendant thereto; 
and of the reply of the plaintiff to any counter claim of a defendant.” A writ of 
summons is n« a pleading. Mufray v. Stephenson (1887) 19 Q. D. D. 60 ; Wallis 
v. Jackson^ (1883) 23 Ch. D. 204 ; but a special endorsement on the writ of summons 
^ pleading for some purposes. Anlaby v. Practorius^ (i888) 20 
Q. B. D. 764 C. A. Roberts V, Plants i Q. B. 597. ‘The Committee have 
added a few rules relating to pleadings based upon the pleading introduced by 
England, which is generally admitted to be the best form 



was to prevent the issue being enlarged, which would prevent either p irty kom 
kno^ng when the cause came on for trial, what the real point to be discussed and 
decided was, in fact, the whole meaning of the system is to narrow the parties 

• lascded by Act 35 of 1935. 


t Added by Act. X of 1937 . 
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to de6nite issues, and thereby to diminish expense and delay, especially as regards 
the amount of testinioney required on either side at the hearing.” In a case 
(6 A. 406) under the old Act it has been held the pleadings in Indian Courts need 

not be construed with the same strictness as in English Court. Rut it seems that, 

that is no longer the law. Party must make all necessary assertions to carry the 
reliefs and prove them in an alternative case. A. I. R. 1931 Cal. 25 = 57 C. 796= 120 
Ind. Cas. 355. Documents satisfying substantially the requirements of Order VI 
and Order VII is a plaint. 17 S. L. R. 223=85 Ind. Cas. 893. It is for the Court 

to find and examine all pleas of law applicable to the facts of a particular case. 

A. 1. R. 1928 Nag. 206=107 Ind. Cas. 513. 

2. [R. S. C. 0. 19, r. 4.] Every pleading shall contain and contain only, 

j. ^ , a statement in a concise form of the material 

fac “fndVot party pleading relies for his 

claim or defence, as the case may be, but not 
the evidence by which they are to be proved, and shall, when necessary, be 
divided into paragraphs, numbered consecutively. Dates, sums and numbers 
shall be expressed in figures. 

Scope. — The law of pleadings may be tersely summarised in four words. **Plead 
facts not law.” It is the duty of the parties to state only the facts on which they rely 
their claim. It is for the Court to declare the law arising out of those facts. 143 
Ind. Cas 7i3 = A. I. R. 1933 Sind 103 ; see also 137 Ind, Cas. 33= A. I. R. 1932 
Nag. 23 = 27 N. L. R. 327 = A. L. R. 1932 Nag. 70 ; A. I. k 1930 Bom. 511 = 32 Bom. 
L. R. 1178=128 Ind. Cas. 609. Plaint should state substantially the facts which make 
up the plaintifi's case and should be so framed as to enable the other party to know 
what case he has to meet. 22 C. L. J. 254 = 20 C. W. N. 310 = 31 Ind. Cas 181. 
Under this rule besides pleas which should be definitely taken, facts constituting 
them should also be stated. A. I. R. 1925 Pat. i68-*(i924) Pat. 297=6 P. L. T. 
465 = 84 Ind. Cas. 386. The decision of a case should be based on pleading. In 
collision case, plaint should be so framed as to enable the adversary to know the case 
he has to meet, and to state the particular acts of negligence the result of which is 
collision. 25 C. W. N. 519=34 C. L. J. 178 = 66 Ind. Cas. 745. Asserdon of non- 
performance of marriage ceremony also includes denial of the validity of marriage. 
64 Ind. Cas. 150. Inconsistent pleas each destructive of the other, should not 
be permitted. A. I. R. 1931 Nag. 57 = 26 N. L. R. 367 = 130 Ind. Cas. 108. But where 
not so destructive may be permitted. A. I. R. 1925 Oudh 120=27 O. C. 175=11 
O. L. 1,619=82 Ind. Cas. 333. The plaintiff need not set out the evidence whereby 
he proposes to prove the facts which give him the title, 20 C. W, N. 310 (312) = 
22 C. L. J. 254 ; see also 38 C. W. N. 908=152 Ind. Cas. 117. Under this rule facts 
and only material facts are to be stated in the plaint and not the evidence by which 
they are to be proved. A. I. R. 1925 Pat. 410=31 Pat. L. K. 36=86 Ind. Cas. 629. 

3. [R. C. 0. 19, r. 5.] The forms in Appendix A when applicable, and 

_ r 1 J- where they are not applicable forms of the 

Forms of pleading. like character, as nearly as may be, shall be 

used for all pleadings. 

4. [R. S. C. O. 19, p 6.] In all cases in which the parly pleading 

„ . , , . , ’ relies on any misrepresentation, fraud, breach 

necessarv*^*^* ^ oI trust, wilful default or undue influence, and 

in all other cases in which particulars may be 
necessary beyond such as are exemplified in the forms aforesaid, particulars 
(with dates and items if necessary) shall be slated in the pleading. 

Scope. — The object of particulars is to enable the party asking for them to 
know what case he has to meet at the trial, and so to save unnecessary expense 
and avoid allowing parties to be taken by surprise. Spedding v, Fifzpatrict^ 38 
Ch. D. 413 C. A. Whenever either party imputes, fraud, negligence or misconduct 
to his opponent the facts must be stated with special particularity. Vide Halsbury 
Vol^XXII^ p* 454* “Under the contract Jaw of India, as well as by ordinary 
principles, coercion, undue Influence, fraud and misrepresentation, are all separate 
and seperable categories in law. It is true that they may overlap or may be combined. 
There is a welhknown rule of pleading expressed in the frequently quoted language 
of Lord Sterne that-^‘With regard to fraud if there be any principle which is 
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perfectly well settled, is that general allegations, however strong may be the words 
in which they are stated are insufficint even to amount to an averment of 
fraud of which any Court ought to take notice.’ The law of India is in no way 
different from this, and it has been decided over and over again e, in Ganga 
Narain Gupta v. Tilukram^ L. R. 15 I. A. 1 19 ; 19 C. W. N. 745 P. C. The Court 
has inherent jurisdiction to interfere and direct particulars of a petition or affidavit 
to be furnished if it c<. nsiders that a litigant will be substantially embarrassed owing 
to a lack of precision therein. 40 C W. N. 913= 165 Ind. Cas. 24. 

Mis-representation. — Particulars of misrepresntaiion and fraud must be 
given at the instance of the auction purchaser in an auction to resist auction per- 
chaser’s title under s. 65. A. I. R. 1926 Bom. 33»27 Bom. L. R. I3i8=:9i ind. Cas. 
426. 

Fraud — In an action based on general allegations of fraud, breach of trust, 
specific particular constituting the fraud or the breach of trust must be given. Mere 
general allegations is insufficient. A. I R. 1930 Mad. 78=57 M. L. J, 609=30 L. W. 
914=123 Ind. Cas. 15 j see A. I. R. 1921 Mad. 759*54 M. L. J. 644*28 L.W. 367* 
110 Ind. Cas. 763 ; 145 Ind. Cas. 118= A I. R. 1933 Rang 153 ; A. 1. R. 1930 Cal. 621 
= 34 C.W.N. 809=129 Ind. Cas. 401 ; A. I. R. 1928 Pat. 112 = 9 P.L.T. 476=104 Ind. 
Cas. 821 ; AI.R. 1923 All. 566=21 A L.J. 4fc8=L.R. 4 A 481 Civ. = 74 Ind. Cas. 964 ; 
A I.R. 1924 All. 17 = 21 A.L.J. 571 = L.R. 4 A. 464 = 45 A. 624 = 74 Ind. Cas. 466; 11 

O. W N. 1323= 152 Ind. Cas. 468. Where fraud is alleged particulars must be given in 
plaint, mere general allegation is not sufficient. A.l.R. 1921 Pat. 193=2 P.L.T. 528 = 6 

P. L. J. 373=62 Ind. Cas. 962 ; A. I. R. 1921 Pat. 209 = 2 P. L. T. 528=62 Ind. JCas. 

962 ; A. I. R. 1933 Rang. 169=146 Ind. Cas. 954 ; A. I. R. 1933 Kang. 123 ; 6 P. 
L- J« 373 (F. B.)=58 Ind. Cas. 317 ; 23 C. W. N. 1045 = 31 C. L. J. 3 = 54 Ind. Cas. 
197; 46 led. Cas. 676; 46 Ind. Cas. 342 = (i9i8) U. B. R. 69; 20 C. W. N. 
819 = 35 339 I C. W. N. 638 = 35 Ind. Cas. 284 ; 35 Ind Cas. 252. In an 

action based on fraud it is necessary to prove that the representatives were either 
known to be false to the party making them or that they were made recklessly and 
were made for the purpose of being believed and acted upon and they were believed 
and acted upon and actual damage was caused for which the relief is claimed. A.l.R. 
1924 All. 17 = 21 A. L. ]. 571--74 Ind. Cas. 466 ^ see also A. I. R. 1926 Lah. 96 = 

6 Lah. 512 = 92 Ind. Cas. 322 •, A. I. R. 1930 Pat. 357=125 Ind. Cas. 145 ; A. 1. R. 

1930 Cal. 22 = 56 C, 868=121 Ind. Cas. 625 v 108 Ind. Cas. 383 (Lah); A. I. R. 
1930 All. 427 = (i93o) A. L. J. 469= 123 Ind. Cas. 759; A. I. R. 1931 Oudh 5 = 7 

O. W. N. 1015 = 129 Ind. Cas. 168 ; A. 1. R. 1930 Sind 298 = 24 S. L. R. 232 = 128 

Ind. Cas. 682. If one kind of fraud is not proved another kind of fraud cannot be 
set up as a basis of the case. A. I. R. 1929 Bom. 1 = 53 B. 75 = 30 Bom. JL. R. 1539* 
113 Ind. Cas. 229 ; A.l.R. 1928 Oudh. 330=50. W. N. 435= 1 10 Ind. Cas. 91; 
A. 1. R. 1921 Pat. 48=2 P. L. T. iii = (i92i} Pat. 107 = 60 Ind. Cas. 282 ; A. I. R. 
1922 Cal. 202=34 C. L. J. 529—26 C. W. N. 117=68 Ind. Cas. 577 ; 24 C. W. N. 662 
= 30 C. L. J. 475 = 55 Ind. Cas. 689. Court is not entitled to go into the question of 
fraud if no such issue is raised. A. I. R. 1927 Mad. 538 = 50 M. 357=38 M. L. T. 
197=101 Ind. Cas. 399. Where plea of fraud was not set up in pleadings party 
being unwary it cannot be raised as soon as party comes to know of it. 3 O. L. J. 
501 = 19 O. C. 334=36 Ind. Cas. 746. Plaintiff seeking the benefit of s. 18, Limitation 
Act, must clearly allege the particular fraud and in detail by which he was 
kept in dark about his right to sue. A. I. R. 1927 All. 437= loi Ind. Cas. 
322. Strong evidence must be produced by defendant to extricate himself where 
he wants to defeat plaintiffs claim on ground of fraud alleging that he was party 
to it. 21 C. W. N. 864=41 C. 302. If a defence by defendants points as to fraud 
or forgery it should be specifically pleaded in written statement. If not, defence 
should not be easily accepted. A.l.R. 1926 P. C. io9=(i926) M. W. N. 812 = 
25 A. L. J 20=38 M. L. T. 3 (P. C.)=97 Ind. Cas. 543. Burden of proof as regards 
allegations of fraud and collusion lies on those who assert them, which must be 
proved from established facts or from inference legitimately drawn from them as a 
whole. A. I. R. 1923 P. C. 73=45 M. L. J. 363*33 M. L. T. 325 = 28 C. W. N. 
327=39 C. L. ). 165 (P. C.}=73 Ind. Cas. 391 ; see also A. I. R. 1921 Sind 106— 
17 S. L. R. 9 ; A. I. R. 1935 Rang. 73=155 Ind. Cas. 890= 13 Rang. 175. The 
fraud which has been pleaded should be proved. A party is not entitled to succeed 
on any other ground of fraud than that pleaded by It. A. 1. R. 1935 Lah. 222. 

Undue Intluenca-^In a case of an action based on fraud or undue influence, 
particalars as regards the fraud or undue influeoce^must be given. A. I. R. 1928 
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Oudh 330*5 O. W. N. 435* no Ind. Cas. 91. Undue influence is a fraud of a 
gravest nature, and where fraud is already alleged in plaint, undue influence need 
not be specifically alleged. A. I. R. 1922 Cal. 202 = 34 C. L. J 529=260 W N 
i 77»68 Ind. Cas. 577 ; 33 Ind. Cas. 576=18 Bom. L. R. 27. If the execution of 
mortgage is denied by defendant and particulars of alleged undue influence are not 
given that question should not be gone into. 47 Ind, Cas. ii ; see also 2 P L ] 
iii»r5 p. L. T. 744 *(i 92 i) P. 107 ; 33 C. 773 (P. C.)«3 A. L. J. 353. but see A*. 
I. R. 1931 Nag. 63=132 Ind. Cas. 452 = 27 N. L. R. 19. if there are facts on record 
to justify the inference of undue influence, the Court has power to administer relief 
notwithstanding inartistic pleadings. 27 N. L. R. 19= A. I. R. 1931 Nag. 63. 

OuBtom.— In an action based on custom, custom should be specifically pleaded 
and all the requisites to its validity must be proved. 34 C. L. J. 319 (F. B.)=66 Ind. 
Cas. 640. In a case it is not permissible to split up the custom set up by a party. It 
must be taken as a whole and not piece meal. A custom different from one set up 
by a party should not ordinarily be allowed to be proved. A. I. R. 1929 Oudh 204 
= 114 Ind. Cas. 113. 

Estoppel — Where there are allegations in the written statement which are such 
that the plea of estoppel might have been raised, it is not always proper, though not 
absolutely essential that the plea should be defenitely raised and issue framed 
thereon. A. I. R. 1926 Mad. 1052 = 96 lad. Cas. 915. 

Negligence.— In an action based on negligence all particulars, which constitute 
negligence must be specifically stated in pleading. A. I. R. 1922 Pat. 17 = 3 P. L. T. 
222=67 Ind. Cas. 664. 

Damage. — That he was ready to perform his part of the contract is not neces- 
sary for the plaintiff to allege, in a suit for damages by purchaser for breach of 
contract unless defendants put him to its proof. A. I. R. 1930 Lah. 5 $3 = 31 P. L. 
R. 110=121 Ind. Cas. 723. 

Illegal oontraot. — In a suit for money advanced if defendant pleads illegality 
of contract, he must so clearly plead and give particulars and prove illegality. 
A. I. R. 1925 Rang. 275 = 3 Rang. 275=92 Ind. Cas. 270. A contract is not valid 
in absence of consideration, but if there is consideration contract exists, though 
it may be voidable for fraud. 39 P. L. R. 1919=14 P, W. R. 1919=51 Ind. Cas. 579. 

Forgery. — Allegation of forgery miy be inferred from the allegation that the 
document was not executed but that it was executed by fraud cannot be inferred 
therefrom. A. I. R. 1929 Cal. 77 = 111 Ind. Cas. 746. 

EaBement.— Where the action be brought against the servient owner or a 
stranger, a party cannot safely allege his right to an easement generally but should 
state specifically the manner in which he claims title to the easement, whether by 
grant (actual or lost), prescription at common law, or under the Act. 142 Ind. 
Cas. 458= A. I. R. 1933 Cal. 215. 

Settled Accounts.— PSrV* 55 M. 704-137 Ind. Cas. 636=1932 M. W. N. 93 
= 35 L. W. 302= A. I. R. 1932 Mad. 284=62 M. L. J. 226. 

5. [R. S. C. O. 19, r. 7.] A further and better statement of the nature of 

the claim or defence, or further and better par- 
Further and better statement, of any matter staled in any pleading, may 

or particulars. in all cases be ordered, upon such terms, as to 

costs and otherwise, as may be just. 

Scope and object. — In some cases, where other circumstances are such that 
the party pleading, does not know the facts necessary to enable him to give the parti- 
culars, but his opponent knows or ought to know them, the giving of particulars 
may be postponed till after discovery, and the parly^ applying for particulars may be 
ordered to give discovery before the party pleading is required to deliver particulars. 
IVaynes v. Radford, (1896) i Ch. 29 ; Maxim Nordenfelt v. Nordenfelt, (1893) 3 Ch. 
122 C.A. ; Vearly Practice, 1921, p. 250. In Miller v. Harper 3^ Ch. 110 C.A 

Bowen L. /. said : “It is good practice and good sense that where defendant knows 
the facts and the plaintiffs do not, the defendant should give discovery before the 
plaintiffs deliver particulars.** See also Carr v. Anderson, (1901) 18 T. L. R. 206 ; 
Yorhskirev. Gilbert, 2 Q. B. 148. The particulars lend to narrow the issue 
and to limit the enquiry at the trial. Thompsons. Birkley, 31 W. R. Eng. 230. 
Defendant can ask for particulars of allegations not precisely given in plaint, failure 
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to do which operates as espoppel io second appeal, i P. L. T. 34»(i9i9} Pat. 
4 Si = 52 Ind. Cas. 964. Where particulars ordered are not supplied by defendant 
in time Court can strike out his defence even where penalty is not specified in 
Court's order. A. I. R. 1930 Mad. 473*3* L* W. 387=559 M. L. J. 22=: 53 M. 645* 
126 Ind. Cas. 629 ; see also 45 A. 627=74 Ind. Cas. 466 = A. I. R. 1974 All. 17 aval 
A. L. I. 571. Where in a suit under Bengal Tenancy Act, plaint did not give 
particulars in s. 148, the defendant should ask for them, but on failure amendment 
of plaint should be allowed, if cause of action is given. A. I. R. 1931 Pat. 135 = 11 
P. L. T. 617 = 128 Ind. Cas. 785. 


6. [R. S. C. 0. 19 . r. 14.J Any condition precedent, the performance or 

^ occurrence of which is intended to be con- 

Conddion precedent. ^ distinctly specified in his 

pleading by the plaintiff or defendant, as the case may be ; and, subject thereto, 
an averment of the performance or occurrence of all conditions precedent neces- 
sary for the case of the plaintiff or defendant shall be implied in bis pleading. 

Scope.— The true principle appears to be that wherever a condition precedent 
goes to the root of the cause of action it is always proper and safer to allege it, and 
ihe performance of it, or the execuse for non- performance of it, in the pleading and 
this rule only deals with the general allegation of the performance of all conditions 
and with minor matters, such as the lapse of a reasonable time, etc. Yearly Pfociice^ 
p. 266 ; Bullen and Leaker P. C. 6lh. Ed. 1 57. Condition precedent and its non- 
performance must be specified by defendant in pleading otherwise performance 
will be presumed. Plaintiff need not plead it. Pleadings if silent imply allegation of 
performance. A. I. R. 1924 Pat. 205 = 72 Ind. Cas i. 

In a suit for damages for breach of contract averment of the willingness of the 
plaintiffs to perform their part of the contract, must be implied and the defendants 
if they contest that fact must raise the matter expressly in their pleadings. A. I. R. 
1926 Lah. 318=7 Lah. 442=94 Ind. Cas. 304. Where service of notice is the funda- 
tion of the defendant's liability, the plaint must prove such service of notice, alihoagh 
an averment as regards service of notice in ihe plaint can be implied. 60 C. 733= 
37 C W. N. 504=146 Ind, Cas 67^. 

7 . [R. S. C. O. 19, r. 161 No pleading shall, except by way of amend- 

^ ment, raise any new ground of claim or contain 

Lieparture. allegation of fact inconsistent with the 

previous pleadings of the party pleading the same. 

Object and scope.— The effect of the rule is to prevent a plaintiff from setting 
up in his reply a new claim which is inconsistent with the cause of action alleged 
in the statement of claim. Yearly Practicey p. 270 citing Earp v. Henderson^ (1876) 
3 Ch. D. 254. 

8. [R. S. C. O. 19, r. 20.1 Where a contract is alleged in any 

.... , ^ pleading, a bare denial of the same by the 

Denial of contract. posite party shall be construed only as a 

denial in fact of the express contract alleged or of the matters of fact from 
which the same may be implied, and not as a denial of the legality or 
sufficiency in law of such contract. 


Scope — If the defendant disputes the legality or sufficiency in point of law of 
the contract set up by the plaintiff, he must state specifically the grounds of his 
objection, and it is not sufficient to merely traverse any allegations the plaintiff may 
have made by way of anticipation. Clarke v. Callow^ (1876) 46 L. }. C. P. 53 ; 
Yearly Practice^ p. 274. But when it is brought to the notice of a Court that the 
consideration for a contract which it is, asked to enforce is in whole or in part an 
unlawful consideration such Court is bound to give effect to the fact thus brought 
to its notice, notwithstanding that the contract may appear upon the face of it to 
be perfectly legal contract, and that the unlawfulness of the consideration therefore 
w.as never pleaded by the defendant. 27 A. 266. In Scott v. BfOWfiy L R. (1892) 
2 Q. B. D. 724 . Lindley L. /. said : *‘No Court ought to enforce an illegal contract 
or allow itself to be made the instrument of enforcing obligations alleged to arise out 
of a contract or transaction which is illegal, if the illegality is only brought to the 
notice of the Court, and if the person invoking the aia of the Court is himself 
implicated in the illegality. It matters not whether the defendant has pleaded the 
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illegality or whether he has not. If the evidence adduced by the, plaintiff proves the 
illegality the Court ouaht not to assist him’*. See also Gedge v. Royal Exchange^ 
(igoo) 2 Q. B. 214. “It is on the grounds of public policy" said Truro L. C, "namely, 
that those who violate the law must not apply to the law for protection.” Benyon 
V. Nettlejold^ 3 Mac. N. & G. 94. 

9. [R. S. CO. 19, P. 21.1 Wherever the contents of any document 
, are material, it shall be sufficient in any 
Eff^t of document to be pleading to state the effect thereof as briefly as 
® ’ possible, without setting out the whole or any 

part thereof, unless the precise words of the document or any part thereof 
are material. 

Notes. — Precise words of the document need not be set out. All that is required 
that the effect of the document should be stated. Darheyshite v. Leighs (1896) i Q. 
B. at 554 = 65 L. J. Q. B. 360 ; see also Phillips v. Phillips, (1878) 4 Q. B. D. 127. 


10. [R. S. C. O. 19, P. 22.1 Wherever it is material to allege malice, 

fraudulent intention, knowledge or other con- 
dition of the mind of any person, it shall be 
sufficient to allege the same as a fact without setting ojt circumstances from 
which the same is to be inferred. 


Malice, knowledge, etc. 


Object and Scope.— Rule 2 provides that the material facts must be plea led, 
but not the evidence by which they are to be proved. So also in the case of 
malice, fraudulent intention, knowleige or other condition of the mind of anv 
person, the circumstances from which the same inferred is not to be stated. 
Mistake and dona fide belief and good faith cannot be presumed but must 
be distinctly alleged in the pleadings. A. I. R. 1931 Mad. 110=33 L. W. 
78 = 130 Ind. Cas. 506. In an action for malicious prosecution, malice must be 
alleged and proved. Mitchell v. Jenkins ^ (1833) 5 B. & Ad. 588. Hick v. 
Faulkner, (1881) 8 Q. B. D. 167. The rule is the same as regards fraud or 
fraudulent intention. Davy v. Garret, (1878) 7 Ch. D. 489. Facts constituting fraud 
must be given in detail. A. I. R.1921. Pat. 181 = 2 P. L. T. 401=61 Ind. Cas. 823 ; 
see also Re Rica Gold IVashing Co,, (1879) ii Ch. D. 36 ; 43, 47 (C. A.) ; Redgrave 
V. Hurd, (1881) 20 Ch. D. i. 12 ; Smith v. Chadwick, (1881) 20 Ch. D, 27 ; 
Wallingford v. Mutual Society, (1880) 5 App. Cas. 685, 701. Allegation of 
fraud cannot be allowed to be made at a later stage of the suit It must be made 
in pleadings. (1916) i. M. W. N. 180 = 34 Ind. Cas. i. Where knowledge or abuse 
of it is material, it should be stated expressly. Vide Griffiths London Docks, 
(1884) 13 Q. B. D. 259 ; Osborne v, Chocqual, (1896) 2 Q. B. 109. 


11. fR. S. C. O. 19, p. 28.] Wherever it is material to allege notice 

to any person of any fact, matter or thing, it 
shall be sufficient to allege such notice as a 
fact, unless the form or the precise terms of such notice, or the circumstances 
from which such notice is to be inferred, are material. 

Scope. — Where notice is a part of the cause of action, it should be pleaded 
specifically. To exercise the power of re-sale by vendor giving of notice is 
condition precedent. Plaintiff therefore plead*? and proves notice. A. I. R. 1924 
Nag. 162 = 28 Ind. Cas. 1026; see also supra \ where notice should also be 
proved before the suit is decreed. 


12. [R. S. C. O. 19, p. 24 .] Whenever any contract or any relation 
1 .^ . 1 . between any persons is to be implied from a 

I p I d contract, or relation. series of letters or conversations or otherwise 

from a number of circumstances, it shall be sufficient to allege such contract 
or relation as a fact and to refer generally to such letters, conversations or 
circumstances without setting them out in detail. And if in such case the 
persoi^ so pleading desires to rely in the alternative upon more contracts or 
relations than one as to be implied from such circumstances, he may state 
the same in the alternative. 


Notes. — Vide Brogden v. Metropolitan Co., {1877) 2 App. Cas. 666, 
C. p. Code— 55 
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18. IR. S. C.p. 19i r. 25.] Neither party need in any pleading allege 

Presumption of la*. *" 

. \ his favour or as to which the burden of proof 

hes upon the other side unless the same has first been specifically denied ie.jg'., 
consideration for a bill of exchange where the plaintiff sues only on the bill 
and not for the consideration as a substantive ground of claim). 

14. [Ss. 51, 115.] Every pleading shall be signed by the paity and 
Kaa plcadcr (if any) : Provided that where a 

® ^ parly pleading is, by reason of absence or for 

other good cause, unable* to sign ihe pleading, it may be signed by any person 
duly authorized by him to sign the same or to sue or defend on his behalf. 

AT. 5.— For insertion ef new rule in Calcutta. — Vide infra. 


Application to Company.— Order 29, rule i.C.P. Code, relating to the pr^ 
cedure of signing and vertification of pleadings in suits by or against corporation is 
only permissive in its nature, and Order 6, rule 14 applies to the case of companies 
as well as to private persons. Therefore a plaint in a suit by a cnmpinv is properly 
signed if it complies with the provisions of Order 6, rule i|. 32 P. L R. 655; see 
also 134 Ind. Cas. 1170^ A. I. R. 1931 Sind 178. 

Sign. — The procedure for signing is the same for vak ilatnama affidavits and 
pleading. A. I. R. 1928 Mad. I75=54 M. L. J. 65 = (1927) M. W. N. 885=51 M. 
242=107 Ind. Cas. 804. Person named as co-plaintiff is a plaintiff thoueh he does 
not sign or verify plaint. A. I. R. 1924 Pat. 104=3 Pat. 67 = 3 Pal. L. R. 169= 5 
Pat. L. T. 591 = 79 Ind. Cas. 5. This rule does not apply to suit on behalf of a 
limited company in which case the plaint must be signed and verified either by the 
Secretary or by a Director or other principal officer of the company. A. 1. R. 1927 
Sind 263= ICO Ind. Cas. 450 ; see also A. I. R. 1930 Bom. ^66=32 Bom L. R. 
1305 = 128 Ind. Cas. 557. Persons not signing plaint can be impleaded on application 
and joinder takes effect from date of plaint. 14 R. D. 335. Persons having instruc- 
tions of real and ostensible plaintiff to sign is a duly authorized person. A. I. R. 
1925 Lah. 144^=75 Ind. Cas. 880. Person in jail unable to sign may authorise another 
to sign for him and plaint so signed is valid. 16 A. L. J. 64 = 40 A. 147 = 44 Ind. Cas. 
.28. Before accepting pleadings of pardanashin ladies as satisfactory proof of con- 
tents there must be strict proof that they have been read out and explained to them. 
38 A. 627 = 31 M. L. J. 607= 14 A. L. J. 1248= 18 Bom. L. R. 1037 = 21 C. W. N. 130 
= 43 I. A. 212 (P. C.)=36 Ind. Cas. 104. Signing plaint is matter of procedure .and 
defect therein can be cured at any stage of litigation even in appellate Court as it 
is not a defect affecting merits of case. A. I. R. 1928 Pat. 51 = 8 P. L. T. 820= 
104 Ind. Cas. 747 ; see also A. I. R. 1923 Rang. 206=74 Ind. Cas. 100 ; 69 Ind. Cas. 
422 ; A. I. R. 1922 Bom. 113 = 46 B. 150=23 Bom. L. R 911 = 68 Ind. Cas. 217 ; 44 
A. 147 = 44 Ind. Cas. 28 ; 25 Ind. Cas. 140 ; 54 C. 380=31 C. W. N. 397 ; 34 Bom. 

L. R. 628=138 Ind. Cas. 797 = A. I. R. 1932 Ifem. 367 = A. L. R. 1932 Bom. 457 ; 

A. 1. R. 1931 All. 507 (F. B.)=i93I A. L. J. 777 = 134 Ind. Cas. 26. 

*‘Party to snip’ in the rule would include even a corporation. 26 S. L. R. 
i 58=A. I. R. 1931 Sind 178= 134 Ind. Cas. ii7o«A. L. R. 1032 Sind 19^. There 
is no rule that a person named as a co-plaintiff is not to be treated as a plaintif) 
unless he sigins and verifies a plaint. The object cf the signature to thi; plaint is 
to prevent as far as possible disjiutes as to whether the suit was instituted with the 
plaintiff's knowledge and authority. Such authority may be established by other 
means besides the signature. This rule which requires a pleadiag to be signed by a 
party is merely a matter of procedure and it is the business of the Court to see that 
this provision is carried out. 26 S. L. R. 167=139 Ind. Cas. ii4=A.l. R. 1932 
Sind 9. 

15. [Ss. 51, 52, 115.] (1) Save as otherwise provided by any law for 

. r y A- being in force, every pleading shall 

Verincation of pleadings. ^ verified at the foot by the party or by one 

of the parties pleading or by some other person proved to the satisfaction of 
the Court to be acquainted with the facts of the case. « 

(2) The person verifying shall specify, by reference to the numbered 
paragraphs of the pleading, what he verifies of his own knowledge and what be 
veri^ upon information received and believed to be true. 
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( 3 ) The verificatian shall be signed by the person making it and shall 
state the date on which and the place at which it was signed. 

Scope.— Verification by plainiiff is ordinarily required. 6 W. R. 213. One 
partner can verify. 12 B. L. R. 35. A plaintiff may be duly authorized agent if he is 
well acquainted with the facts of the case. 4 B. 468 ; 26 A. 154 ; 48 P. R. 1866= 
9 A. i«8 ; I P. L. T. 647 =* 59 Ind. Cas. 282 ; A. I. R. 1927 Cal. 773=105 Ind. Cas. 
564. Where pleading is filed on behalf of corporation, affidavit that person signing 
it is duly authorised in that behalf is necessary. A. I. R. 1927 Cal. 780=31 C. W. N. 
1030. Reply to objection must also be verified. A. I. R 1924 Rang. 273 = 3 Bur. 
L. J. 68*82 Ind. Cas. 973 All facts relating to suit which are within plaintiff's 
knowledge must be placed before the Court and plaintiffs must vouch for truth of 
allegations in plaint. 4 O. L. J. 522*42 Ind. Cas. 416. Where the verification states 
that certain statements are true according to the information and belief, the mere 
omission to disclose the sources of such information may affect the weight that is to 
be attached to that verification ; but so long as the verification is made in strict 
accordance with Order 6, rule 15, it cannot be said to be faulty in form. A. 1 . R. 
*934 Cal. 632 = 38 C. W. N. 551 = 59 C. L. J. 39T. Where in a suit by a company 
registered under the Indi m Companies Act the plaint was signed and verified by 
the Secretary and the plaint stated that he was authorized by the Articles of 
Association of the company to do all acts in connection with suits, and it appeared 
that the Articles of Association empowered the Secretary to verify pleadings ; Held 
that the requirements of Order 29, rule i of the C. P. Code were satisfied and no 
affidavit testifying to the fitness of the Secretary to verify w'as required. 40 C. 
W. N. 930. Verified plaint is not legal evidence of its contents though a false 
verification may be the basis of a prosecution under s. 195, C. P. Code. 20 C. W. N. 
1192 = 43 C. 1001 = 34 Ind. Cas. 235. A plaint with defective verification can always 
be amended and the defect remedied as the defect is one of form. A. I. R. 1924 
Lab. 28=5 Lah. L. J. 217 = 74 Ind. Cas. 688 ; see also 87 Ind. Cas. 938=46 A. 637 ; 
30 L. W. 499= A. I. R. 1929 Mad. 790 ; 104 Ind. Cas. 747 = A. I. R. 1928 
Pat. 51 ; A. I. R 1931 All. 507=134 Ind. Cas. 26 Signing and verification 
of pleadings is a mere matter of procedure and the omission cannot affect 
jurisdiction of Court. 35 Bom. L. R. 554= A. 1 . R. 1933 Bom. 317a. 145 Ind. Cas. 
641 ; see also A. I. R 1932 Lah. 28 ; 134 Ind. Cas. 626. It is not necessary for 
a plaintiff to verify the paragraphs in the plaint that raise law points. A. I. R. 
1932 Lah. 328= 138 Ind. Cas. 335. Cause title is not covered by the verification. 
58 C. 418= A. 1 . R. 1931 Cal. 458. 

16. IR. S. C. 0. 19, r. 27.] The Court may at any stage of the proceedings 
_ . ... order to be struck out or amended any matter 

Striking out pleadings. pleading which may be unnecessary or 

scandalous or which may tend to prejudice, embarrass or delay the fair trial 
of the suit. 

Scope, — Parties should stick up to the pleadings as regards the fact to be proved 
at the trial ; inconsistent rights claimed alternatively should be permitted except 
when they are destructive of each other. 22 C. L. J. 254=20 C. W. N. 310=31 Ind. 
Cas. iSi. If Court is not moved under this rule at trial that party cannot contest 
it in second appeal. A. I. R. 1930 Mad. 814=32 L. W. 61 = 127 Ind. Cas. 292. 
Where defendant fails to supply particulars of his defence after being ordered by 
the Couit to do so he runs the risk of having his defence struck out. A. 1 . R. 1930 
Mad. 743=59 M. L. J. 22=53 M. 645 = 31 L. W. 387=126 Ind. Cas. 629. Con- 
tradictory pleas cannot be refused. A. I. R. 1926 Nag. 265 = 93 Ind. Cas. 926 ; see 
alsoA. I. R. 1924 Pat. 280=5 P. L. T. 49= (1923) Pat. 357 = 75 Ind. Cas. 433; 24 
C. W. N. 145 = 30 C. L, J. 428=54 Ind. Cas. 700 ; 40 Ind. Cas. 488 = 3 O. L. J, 230 ; 
(1916) 2 M. W.N. 115 = 4 L. VV. 126=36 Ind. Cas. 365. The jurisdiction under 
Order VI, rule 6, should be exercised with care and caution. A. 1 . R. 1925 Cal. 
860=29 C. W. N. 670=88 Ind. Cas. 435 - 

Unnecessary.— As rule a pleading allegation should not be struck out merely 
because it is unnecessary unless it is also scandalous or embarrassing. Knowles v. 
Roberts, (1888) 38 Ch. D. 263, 270 (C. A.) ; Rock v. Prussell, 84 L. T. Jo. 45 ; Yearly 
Practice^ p. 278. Order of the High Court refusing to direct certain allegations 
in defendants* written statement to be struck out as being unnecessary and scanda- 
lous is not a judgtnent. A. I. R. 1926 Mad. 64=49 M. L, J. 632=(i925) M. W. N, 
75^91 Ind. Cas. 666. 
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Scandalous.** Allegations made in a pleading for the mere purpose of abusing 
or prejudicing the opposite party and any indecent or offensive matters ate 
scandalous. Christie v. Christie, L. R. 8 Ch. 499 ; Coyle v. Cumin^^ 40 L. T. 455 5 
Yearly Practice^ p. 278. is well settled as pointed out in a work of high authority 
(Daniell on Chancery Practice^ Vol. I, p. 336) that scandalous matter should be 
avoided in pleadings and any proceedings before the Court may be objected to for 
scandal and the scandalous matter ordered to be expunged. The Court may take 
action on its own motion or upon the application of the aggrieved party. But the 
question still remains what is the test to be applied to determine whether a matter 
is scandalous. There can be no doubt that allegations of dishonesty are scandalous, 
but they cannot be treated as such if they are relevant to the issue, for in the words 
oi Lord Justice Cotton in Fishery. Own^(Z Ch. D. 645 at p. 653) ‘nothing can be 
scandalous which is relevant’, or as put by Lord Justice Brett in Millington v. 
Lorring (6 Q. B. D. 196), the mere fact that these paragraphs stated a scandalous 
fact does not make them scandalous. The sole question is as Lord Chancellor 
stated in V. (L. R. 8 Ch App. 499), whether the matter 

alleged to be scandalous would be admissible in evidence to show the truth of any 
allegation in the pleadings, which is material with reference to relief prayed.” 14 C. 
W. N. 153 {i56) = io C. L. J. 414. 

Tend to prejudice and embarrass, etc.— “The rule that the Court is not to 
dictate to the parties how they should frame their case is one that ought alwiys to be 
preserved sacred. But the rule is of course subject to the modification and limita- 
tion that the parties must not ofifened against the rules of pleading which have been 
laid down by the law, and if a party introduces a pleading which is unnecessary, and 
tends to prejudice, embarrass and delay the trial of the action, it becomes a pleading 
which is beyond his right.” Per Bowen Z. /. in Knowles v Roberts^ 38 Ch D. 263 
(269). It is for the Judge to decide whether a pleading is embarrassing. 
Russell Shibbs^^xe^iji) 2 K. B. 230. Where a plaint is verbose, extremely long 
and involved, and impossible to understand and does not allege clearly any 
fact which would show that the Judge had jurisdiction to hear the case at all 
the whole document should be struck out. 114 Ind. Cas. 906=1929 A. L. }. 49^. 
Matter in pleading embarrassing fair trial of suit can be struck out by Court at any 
stage of the proceeding. 20 O. C. 192 = 4 O. L. J. 499=41 Ind. Cas. 903. Suit should 
be dismissed for inconsistent and embarrassing allegations in course of suit and not 
when occurring in plaint only. 2 Pat. L. W. 226>=42 Ind. Cas. 620. 

17. [R. S. C. 0. 28. r. 1.1 The Court miy at any stage of the proceedings, 

_ , r 1 J- allow either party to alter or amend his 

Amendment of pleadings. pleadings in such manner and on such terms 

as may be just, and all such amendments shall be made as may be necessary 
for the purpose of determining the real questions in controversy between 
the parties. 

Principle. — “It is a well established principle that ihe object of Courts is to 
decide the rights of the parties and not to punish them for mistakes they make 
in the conduct of their cases by deciding otherwise than in accordance with their 
right. I know of no kind of error or mistake which if not fraudulent or intended to 
over-reach, a Court ought not to correct, if it can be done without injustice to the 
o.her party. The Courts do not exist for the sake of discipline, but for the sake of 
deciding matters in controversy, and 1 do not regard such amendments as a matter 
of favour or grace. It seems to me that as soon as it appears that the way in which 
a parly has- framed his case will not lead to a dicision of the real matter in contro- 
versy, it is as much a matter of right on his part to have it corrected, if it can be done 
without injustice, as anything else in a case is a matter of right”. Per Bowen Z. /. 
in Copper v. Smithy (1884) 26 Ch. D. 700 (C. A.) ; see also Shoe Machinery v. 
Cutlan^ (18^) 1 Ch. D. 108. A prayer for amendment should be allowed unless the 
Court is satisfied that the party applying is acting mala fide or that his blunder has 
done some injury to his opponent which cannot be compensated for by costs or other- 
wise. Tildesley v. Harper^ 10 Ch. D. 393 ; Steward v. North Metropolitian Tramways 
16 Q. B. D. 178 1801 Australian Steam Navigation V, Smithy Cas. 318, 

320 ; In Re Trujort^ 53 L. T. 498, 500. So the rule is that however negligeut or 
careless the first omission may have been, and however late the proposed amendment, 
the amendment should be allowed, if it can be made without injustice to the other 
fide. And there is no injustice if the other side can be compensated by costs. 
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Clarapedev, Commercial Union^ (1883) 32 W. R. 262, 263. So amendment can be 
allowed at any stage of ihe proceedings provided it is necessary for determination of 
real question in issue and there is no question of prejudice, the object being to 
administer justice and not to punish for mistakes. A. I. R. 1931 Nag. 20 = 
130 Ind. Cas. 105 ; 7 O. W. N. II95 = A I R. 1931 Oudh 54 ; A. I. R. 1921 Lah. 
220=^3 Lah. L. J. 227 = 60 liid. Cas. 502. An amendment is not objectionable 
where it does not change the subject-matter of the suit or is not otherwise objection- 
able. A. I. R. 1937 P. C. 42. “Amendment** is a very wide term and include 
addition of claims and claims which are not time-barred, can always be added if 
otherwise permissible. 156 Ind. Cas 479= A. I. R 1935 Pat. 365. 

Where amendment is only asked for out of abundant caution because of a 
conflict of decision on the point it should be allowed as it does not injure the 
defendant and prevents plaintiffs being formally driven to a fresh suit on the 
same matter. A. I. R. 1934 Mad. 267 = 39 L. W. 476=1934 M. W. N. 478=148 
Ind. Cas. 869. When a previous application for amendment has been dismissed on 
merits a second application on the same facts cannot be allowed. A. I. R. 
1934 Sind 193. Where no new case is made in the application for amendment 
and where all thing is done is to change the history of the transaction, the prayer 
for amendment can be granted. A. I. R. 1934 Lah. 974=36 P. L R. 264. Where 
the plaintiff prayed for amendment of his prayer without amending the cause of 
action, for saving his suit from being barred by limitation, his prayer can be 
granted. A. I. R. 1934 Rang. 266=152 Ind. Cas. 125. Where the Court compels 
the plaintiff to amend the plaint, only the plaintiffs can complain. 66 M. L. J. 
31 5 = A. I. R. 1934 Mad. 220=39 L, W. 354=1934 M. W. N. 1154. Where in a 
suit by members of joint Hindu family, there occurred omission to state that the 
suit was on behalf of the family, amendment should be allowed to insert the same. 
193s A. M. L. J. II. There is no objection to amendments which just develop 
the original cause of action so long as they do not vary it. A.I. R.I935 Mad. 137= *54 
Ind. Cas. 720 = 41 L. W. 37. Court has no right to direct an amendment of a plaint 
when it has no jurisdiction over the subject-matter of the plaint. A. I. R. 1935 
All. 842=1935 A. L. J. 981 = 158 Ind. Cas. 516. The main point in considering 
whether leave should be granted to any party to amend his pleading is whether in 
the words of Order 6, rule 17, the amendment is necessary for the purpose of 
determining the real controversy between the parties. In this respect two 
complementary propositions arise ; firstly, that the determination of the real questions 
in controversy is the prime object of the frame and settlement of the pleadings ; 
and on the other hand, that leave to amend should not be granted if the amendment 
would convert the case set up into another of a different and inconsistent character. 
The Court will not allow an amendment that would involve a complete change 
of forms in the defence A. I. R. 1935 Pat. 463= *57 Ind* Cas. 764. 

Scope ^ Order 6, rule 17, is considerably wider than the corresponding section 
of the old Code and the Court is given very wide power of discretion to allow 
amendment especially to avoid multiplicity of suits. 155 Ind. Cas. 1016=41 L. W. 
429=1935 M. W. N. 56=A. 1. R. 1935 Mad. 286. Under this rule amendment can 
always be allowed unless suit is changed or great inconvenience is caused to the 
defendant. A.I. R. 1930 Lah. 221 = 30 P. L. R. 645= 1 19 Ind. Cas. 330 ; see also 
A. I. R. 1931 Oudh 54 = 7 O. W, N. 1195 = 130 Ind. Cas. 347 ; 24 C. W. N. 749=58 
Ind. Cas. 665 ; 73 Ind. Cas. 748 ; 71 Ind. Cas. 452 = 48 A. 220= A. I. R. 1923 AH. ii2’ 
Amendment for the purpose of administration of justice, of saving time and money, 
should be freely allowed. A. I. R. 1925 Sind 260 = 92 Ind. Cas. 1019 ; see also A. I. 
R. 1934 Lah. 1009=36 P. L. R. 253. All amendments necessary to decide points in 
controversy should be allowed. A. 1. R. 1925 Sind 26=78 Ind. Cas. 817. If necess- 
ary plaint must be ordered to be amended but in no case plaint can be returned for 
amendment. A. I. R. 1921 Sind 166=17 S. L. R. 223=85 Ind. Cas. 893. Both ori- 
ginal and Appelhte Courts have full powers of amendment to decide questions in 
Issue properly. 20 C. W. N. 1276=1 Pat. L. J. 393=35 Ind. Cas. 370. Court can- 
not compel the parties 10 amend their pleadings. 1 1 1 Ind. Cas. 787. The three 
chief conditions on which an amendment should ordinarily be allowed are (i) that the 
application should be bona fide (2) that no injustice is done to the otherside thereb}', 
and (3) that the nature of the case is not changed. A. I. R. 1922 Cal. 255 = 35 C. L. 
J. 55 = 25 C. W. N. 73=65 Ind. Cas. 39 ; 45 C. 305 = 22 C. W. N. 611=47 Ind. Cas. 
129 ; 85 Ind. Cas. 900= A. I. R. 1925 Mad. 950=22 L. W. 26 ; A. I. R. 1931 Cal. 76= 
52 C. L. }. 357. Amendment necessary to determine real questions in controversy 
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shoald be allowed. A. L R. 1931 Oudh*$4 ; A. 1 . R. 1926 Oudh So8»94 led. Cas. 
875 ; A. I. R. 1925 Sind 72=78 lod. Cas. 817. Amendment if causes such injury tY 
the defendant as cannot be compensated by costs cannot be allowed. 18 Bom. L. 
R. 1=40 B. 153 = 33 lad. Cas. 264. Amendmet has restropective effect from the date 
of the application. A. I. R. 1927 Nag. 95=98 Ind. Cas. 658. 

Suit against a dead person is a nullity and no question of amendment arises. 42 
InJ. Cas. 539. The effect of abandonment of claim is as if the suit had never been 
commenced in respect of such claims. 12 Bur. L. T. 155 = 9 L. B. R. 275 = 51 Ind. 
Cas. 376. Right to object to an amendment is waived if not taken in the written 
statement. 20 C. W. N. 686=32 Ind. Cas. 752. Amendment raising title acquired 
after the date of the plaint cannot be disallowed if otherwise admissible. A. I. R. 

1925 Mad. 1021 = 22 L. W. 120=91 Ind. Cas. 503 ; see also 90 Ind. Cas. 881= A. I. 
R. 1926 Mad. 6=49 M. L.J. 479*22 L. W. 287 = (i925) M. W. N. 622 ; A. I. R. 

1926 Mad 754 = 22 L. W. 618=95 Ind. Cas. 267 ; A. 1 R. 1931 Nag. 10=26 N. L. R. 
348=124 Ind. Cas. 244 ; A. I. R. 1921 Lah. 220=3 Lah. L. J. 227 ; 67 Ind. Cas. 894 ; 
31 Ind. Cas. 7 = 9 S. L. R. 61. Amendment allowing the plaintiff to sue on a cause 
of action arising subsequent to the suit should not be allowed in second appeal. 
65 Ind. Cas. 214. 

Amendment setting up altogether a different case, cannot be allowed. A. I. R. 
1923 P. C. 21 = 44 M. L. J. 476 = 2 Pat. 230=4 P. L. T. 219=50 I A. 58 = 37 C. L. J. 
36^=27 C. W. N. 901 = 71 Ind. Cas. 769. When the amendment entails a new trial, 
it should be disallowed. 120 Ind. Cas. 163. Suit for rent based on lease cannot be 
changed into a suit for damages for use and occupation. A. I. R. 1927 Mad. 182 = 
52 M. L. J. 399 = 99 Ind. Cas. 977. 

The plaintifTs suit was one for recovery of a sum of Rs. 307 odd, said to be due 
on account of certain business transaction between the parties from 11-12-26 to ii- 
3-29 ; and after the original ex parte decree has been set aside and the suit restored 
the plaintiff made an application to amend his plaint in answer to the written state- 
ment. In the written statement it had been pleaded that some of the items named 
in the plaint were barred by limitation, and the plaintiff therefore applied to amend 
the plaint with reference to the acknowledgment said to have been made on 27-7-29 : 
Held that as the proposed amendment itself did not alter the nature of the suit, the 
amendment should be allowed, 55 A. 256= A. I. R. 1933 All. 374= I 45 Ind. Cas. 859 
= (1933) A. L. J. 768. So where fundamental character of the suit is not changed, 
amendment should be allowed. A. L. R. 1933 Rang. 247 = A. I. R. 1933 Rang. 247- 
The powers of the Court under the C. P. Code to allow amendment are very wide 
and leave to amend should always be given unless the Court is satisfied that the 
party applying for leave is acting mala fide^ or that by his blunder he has done some 
injury to the opponeut which cannot be compensated for by costs or otherwise. 
Where therefore it is conceded that the proposed amendment would not change the 
character of the suit, nor would it cause irreperabls injury to the defendant and all 
the facts necessary for the decision of the case on the proposed amendment are 
before the Court, the amendment of the plaint should be allowed. A. 1 . R. 1934 Lah. 
245 = 33 P. I- R- 694=139 Ind. Cas. 441. The amendment of a plaint relates back 
to the date of institution of ihe suit with regard to a question of limitation. 143 Ind. 
Cas. 504= A. I. K. 1933 Mad. 153. Amendment relates back to the date of the suit 
but fresh claim does not. A. I. K. 1934 Lah. 412. Party receiving cost for amend- 
ment of plaint cannot challenge the order. A. I. R. 1934 Nag. 163. Amendment of 
plaint before trial has begun should ordinarily be allowed. A. 1 . R. 1934 Cal. 102. 
General power of allowing amendments may be applied to application to sue in forma 
pauperies A. I. R 1934 Lah. 231. Amendment of prayer by way of abundant 
caution due jto conflict of opinion, when the defendant is not injured should be 
allowed. A. 1 . R. 1934 Mad. 267. Prayer for consequential relief in a declaratory 
suit should not be allowed at the appellate stage. A. 1 . R. 1934 Lah. 235. 

Section 5 of the Provincial Insolvency Act makes the previsions of s. 6, rule 17, C. 
P. Code, applicable to proceedings in insolvency. 67 M. L. J. 924* In a suit on a 
promissory-note, claiming exemption from limitation on the ground of a part- payment, 
the Court has power under this rule to allow the plaint to be amended by addition 
of an acknowledgment of liability as a further ground of exemption. 67 M. L. }. 921. 

Qrantiog Amendment is disoretionary.— Court has discretion to giUnt 
ameodment at any stage. A. I. R. 1927 Lah. 103 = 8 Lah. 257»9 L. J. 25 = 28 
P, R. 15=99 Ind. Cas. 770; 87 Ind. Cas. 950= A. 1. R. 1925 Oudh 692 ; 79 
Ind. Cas. 9ii=A. I R. 1925 Nag. 62 ; 45 lod. Cas. 649 ; 32 Ind. Cas. 624=(i9i6) 



a 6. r. 17.] 


TRB CODE or CIVIL PROCBDUSB. 


439 


I M. W. N. 171. Bat the discretion of the Court must be exercised judicially and 
not arbitrarily. A. 1 . R. 1930 Nag. 295=128 Ind. Cas. 407 ; 9 Bur. L. T. i5o»8 
L. B. R. 418=36 Ind. Cas 5. No bard and fast rule can be laid down for granting 
amendments. It'depends upon the circumstances of each case and with due regard 
to the interest of the other party and upon the fact that unnecessary litigation should 
beiivoided. 9 S. L. R. 61 = 31 Ind. Cas. 7. Court may in its discretion allow an 
amendment seeking to change the nature of the suit. A. 1 . R. 1923 Nag. 385=24 
Bom. L R 924=47 B. 104=69 Ind. Cas 207. Amendment should always be allowed 
unless it be mala /f/* even if defendant is grossly careless. A. I. R. 1929 Rang. 
33=117 Ind. Cas. 563 i see also A. 1 . R. 1928 Nag. 203=109 Ind. Cas. 293. Order 
to pay costs of amendment in rash against pauper plaint ff is not proper. A. . R. 
1922 Bom. 385=24 Bom. L. R. 924=478. 104=69 It'd. Cas. 207. Amendntent 
which does not change the nature of the suit and which does rirt cause any prejudice 
10 the defendant should always be allowed. 84 P. R. 1919=6 1 . L. R. 1919— p lod- 
Cas. 464. A Court can allow amendment on payment of Court -fee and cost to tne 
defendant within a fixed time. But in such a case the succeeding Judge cannot 
extend the time for payment of Court-lee and cost. 140 Ind. Cas. 373 “ 3 ®i'' "• 
N. 869. 


At any stage of the proceedings.— Under this rule amendment in a proper 
case may be allowed at any stage of the proceedings t.e., before, at or trial or even 
after jndgment or in appeal. After disposal of appeal, ^endment of plaint was 
allowed by adding a new claim for mtstu profit t. 45 Ind. Cas, 649 Court may allow 
amendment of objection petition even after expiry of ihe time allowed for the same. 
A. I. R. 1926 Mad. 396=24 L. W. 213=92 Ind. Cas. 100. This rule gives very wide 
powers of amendment for the purpose of determining leal question in controversy 
and this can be done at any stage of the proceedings. A. I. R. I 93 i Nfg- 20-26 
N. L. R. 359= 130 Ind. Cas 105 ; see also A. I R. 1930 Cal. 534=57 C. 398-127 
Ind. Cas. 772 ; A. I. R. 1923 Oudh 291 = 27 O. C 23 » = ii O- L. J. 6 i 3=79 ^as. 
1033 ; A. I. R. 1924 Mad. 883=47 M. L. J 540=82 Ind. Cas. 49 * I 29 C. L. J. 206= 
50 Ind. Cas. 49 ! 36 C. VV. N. 112. 

Amendment setting out an inconsistent case at the final stage cannot be allowed. 
22 C. L. J. 309=31 Ind Cas. 391 ; see also 36 Ind. Cas. 66=3 O. L. J- 227 ! A. I. R. 
1930 Cal. 534=57 C. 398=127 Ind. Cas. 772 : 45 Ini. Cas 891 ; 47 Ind Cas 906 ; 
51 W Ca” 570=13 S. L R. i; A. I R 1921 La];- >56 = 3 Lah L. J. 437 5 «e 
,ilso 67 M. L. J. 918. In an action for damages amendment of plaint by enbanci^ 
claim is permissible at any stage befpre trial commences. 7 L. W. 415-23 "i.- 
312=45 lod. Cas. 566. Amendment seeking to change the nature of the suit alto- 
gether cannot be allowed at the judgment stage. A. I. R- 1921 Lah. 53=3 Lah. L. 
J. 184=69 Ind. Cas. 132 ; see also 5 Pat. L. J. 164=46 Ind. 929 5 A. I. R. 19^ 
Cal 223=26 C. W. N. 499=69 Ind. Cas. 963 ; A. I. R. 1923 Mad. 245-31 L. T. 
449=70 Ind. Cas. 335 ; A. I. R. 1923 Lah. 675=75 Ind- Cas. 740 ; A. I. R. 1925 
Mad 441 =21 L. W. 224= 86 Ind. Cas. 747 - Alternative claim sought to be set up in 
the last stage, was disallowed by the Pi ivy Council though it had power to do so. 

A I. R. 1925 P. C. 169=49 M. L. J 238=0925) M. W. N. 532=41 C. L. J. 450—47 
A. 459=27 Bom. L. R. 853 (P. 0=87 Ind. Cas. 292. Amendment at a late stage 
eniaUing retrial cannot be allowed. A. I R. 1928 Lah. 599 = 9 Lah. 289-29 R L. 
R. 477 ; see also A. I. R 1928 Lah. 375=9 Lah. 588 = 30 P. L. R. 4i-iio Ind. Cas. 
384. Amendment of plaint if not sought in earlier stages, cannot be allowed in 
second appeal. A. I. R. 1928 Lah. 32=9 Lab. L. J. 334=109 Ind. Cas. 320 ; see aLo 
loLah. L I. 169=113 Ind. Cas. 87 ; A. I. R. 1927 Bom. 521 = 51 B. 749 = 29 Bom. 
l:r 1071 = 104 Ind. Cas. 685 ; A. I. R. 1925 AH. 355 = 47 A. 450-23 A. L. J. 198= 
87 Ind. Cas. 55. Amendment in written statement will disallowed after platntin 
has called all his evidence or issues of fact and has dosed ms case. But where a 
new defence of law has been necessary owing to the case of the plaintin, U may be 
allowed even after the plaintiff has closed his ewe. A. I. R. 1930 Rang. 2^— 7 
Rang 800=121 Ind. Cas. 803. Amendment cannot be allowed by the lower Court 
after a decree has been passed. The Proper course is to apply fw review. But it 
is different with an Appellate Court. A. I. R. 1924 Bom. 166=25 Bom. L. R. 888-p 
Ind. Cas. 171. Where a party was given an opportunity to amend but did not take 
adfantage of it, he cannot be allowed afterwards to do so. to Ind. Cas. 376. An 
amendment during argument in High Court was disallowed. A. I. R. 1933 Lab. 712 
= 34 P L R. 5= 14 Lah. 306. A belated amendment can be allowed only on condi- 
tion of iwymcnt of costs by the petitioners to the opposite party and the latter is 
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entitled to an opportunity to adduce evidence on the new case adopted for the peti- 
tioner. A. I. R. 1935 All- 273s 1934 A. L. J. ii29»56A. 428, Party accepting the cost 
cannot challenge the order of amendment. A. 1. R. 1934 Nag. 1^^130 N, L. R. 347. 
Delay by itself is not an adequate reason for refusing permission to amend a plea- 
ding. The significance of delay lies not in the quantity of the time that has elapsed 
but in what nas transpired during that time. A. I. R. 1935 Pat. 463«i56Ind. 
Cas. 764. 

Where Amendment is prejadioial to defendant.— Amendment can be 
permitted at any stage provided no injustice, other than which can be compensated 
for by costs, is caused to the other side. 61 Ind. Cas. 328 = 3 U. P. L. R. (Lah) 44 ; 
A. I. R. 1921 Lah. 367*85 P. L. R. I922=»67 Ind. Cas. 335 ; A I. R. 1925 Nag. 155- 
82 Ind. Cas. 177 i 77 lod. Cas. 471* A. I. R. 1923 Lah. 305 ; 75 Ind. Cis. 549* A. I. 
R. 1923 Sind 17 ,*64 Ind. Cas. 305 (Cal) ; A. I. R. 1928 Oudh 305==: 5 O. W. N. 
459= II 1 Ind. Cas. 360. The object oi this rule is to administer justice properly 
and hence amendment whenever necessary can be allowed even without formal 
application unless prejudice to the defendant is thereby catised. 116 Ind. Cas. 884. 
Amendment can be allowed where the defendant is not taken by surprise and 
opportunity is given to him to contest the fresh allegations. 113 Ind. Cas. 757. 
Where a legal right has accrued to the defendant, amendment seeking to take away 
that right cannot be allowed. But in special cases exception to this rule may also 
be made. A. I. R. 1925 Cal. 67 = 41 C. L. J. 49=28 C. W. N. 1009 ; 78 Ind. Cas. 
905=19 S. L. R. 26= A. I. R. 1924 Sind 144; 78 Ind. Cas. 846=A. I. R. 1925 
Sind 173 ; 35 Bom. L. R. 929=A. I. R. 1933 Bom. 4^0. New cause of .-iction 
should not be allowed to be introduced if thereby the defendant is deprived of his plea 
of limitation. A. 1. R. 1925 Rang. 264 = 4 Bur. L. J. 110 = 90 Ind. Cas. 639 ; see also 
A. I. R. 1926 Mad. 827=23 L. W. 771 = (1926) M. W. N. 392 = 51 M. L. J. 414=96 
Ind. Cas. 700 ; A. 1. R. 1927 Cal. 733 = 46 C. L. J. 51=104 Ind. Cas. 151. Where 
there is no surprise on the part of the defendant, amendment may be allowed. 
139 Ind. Cas. 441* 39 P- L. R. 694. 

New case. — Amendment should be disallowed where it altogether changes the 
nature of the relief claimed or purports to substitute one cause of action for another. 
A. 1. R. 1929 Lah. 449*11 Lah. 306=120 Ind. Cas. 279 ; A. I. R. 1929 Rang. 179* 

7 Rang. 140=117 Ind. Cas. 577 ; (1927) M. W. N. 781 = 110 Ind. Cas. 775 = A. I. R. 
192S Mad. 828. So amendment getting up a new and an inconsistent case is to be 
disallowed. A. I. R. 1930 Mad. 325*30 L. W. 557= 120 Ind. Cas. 887 ; see also 
130 Ind. Cas. 105 = 26 N. L. R. 359= A. I. R. i93* Nag. 20 ; A. I. R. 1930 Lah. 278 
= ii Lah. L. J 553=31 P. L. R. 340=120 Ind. Cas. 492 ; A. I. R. 1929 Lah. 710= 
119 Ind. Cas. 429 ; A. 1. R. 1927 Mad. 839=103 Ind. Cas. 670 ; A. I. R. 1922 P. C. 
249=24 Bom. L. R. 682 = 30 M. L. T. 28=48 I. A. 214=48 C. 832 = 63 Sind 914 
= 4 U. B. R. 30=(i92i) M. W. N. 316 (P. C ) ; 71 Ind. Cas. 27o=(i92i) M. W. N. 
639=41 M. L. J. 525 ; (19*9) 3 U. B. R. 171 = 52 Ind. Cas. 961 ; A. I. R. 1933 
Ind. Cas. 279 (F. B.)=i46 Ind. Cas. 77 ; A. I. R. 1934 Oudh 118=11 O. W. N. 118. 
Amendment introducing new cause of action necessitating a new trial should be 
disallowed. A. I. R 1928 Bom. 516=53 0. 640=30 Bom. L. R. 1300=115 Ind. Cas. 
400 ; A. I. R. 1931 Lah. 260. Where plaintiff had every opportunity to amend their 
pleadings before but failed to do so, amendment resulting in totally different case, 
specially at a late stage cannot be allowed. A. 1. R 1928 Lah. 933 *10 L. J. 

534= 1 14 Ind. Cas. 441. Amendment can be allowed where there is no change 
in the cause of action. A. I. R. 1927 Mad. 504=1927 M. W. N. 175*38 M. L T. 
221. Origipal plea of inability to perform contract cannot be allowed to be 
changed into a plea of denial of contract. A. 1. R. 1927 Mad. 973*(i927} 
M. W. N. 668=39 M. L. T. 613=105 Ind. Cas. 563. Amendment altering 
the claim to one for a refund of losses paid upon wagering contract cannot 
be allowed. A.I.R. 1922 Lah. 408=5 P. W. R. 1923 = 67 Ind. Cas. 959. Usufructuary 
mortgagee failing to prove the genuineness of deed cannot be allowed to put 
in appeal claim of subrogation (i9*7) M. W. N. 769*35 M. L. J. 315=43 
Ind. Cas. 28. Amendment seeking to modify but not to change the original 
cause of action can be allowed. A. 1. R. 1925 Mad. 188 = 80 Ind. Cas 278. If in 
a redemption suit alleged mortgage is not proved, amendment seeking to prpve 
different mortgage cannot be allowed. 96 Ind. Cas. 304. Conversion of suit for speci- 
fic performance of contract into one for damages in respect of prior contract amounts 
to introducing a new case and hence cannot be allowed. A. I R. 1922 P. C. 249* 
24 Bom. L. R. 682=30 M. L, T. 28=48 I. A. 214*48 C. 832=4 U. B. R. 30=63 
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Ind. Cas. 914 (P. C.). But suit on promissory-note can be allowed to be changed 
into one on original consideration, oral application being sufficient for the same 
52 lad. Cas. 758 ; see also 35 Bom. L. R. 965==A. I. R. 1933 Bom. 476. Claim for 
share in ancestral property can be changed into one of maintenance in second 
appeal, A. I. R. 1923 Nag. 151 = 6 N. L J. 81 = 19 N. L. R. 69=71 Ind. Cas. 566. 
Application for amendment will be refused in second appeal on the ground that if 
granted, plaintiff would start afresh on allegations inconsistent with original plaint. 
46 C.1 68=27, C. L. J- 299 = 451 Ind. Cas. 241. Amendment involving claim for 
^ditional relief, addition of new parties, and changed in the nature of case, cannot 
in second appeal be allowed. A. I. R. 1923 Pat. 590=2 Pat. 925 = (i923) Pat. 263= 
I Pat. L. R. 363=5 P. L. T. 193 = 74 Ind. Cas. 758. Suit as principal contracting 
party cannot be changed into one as agent of defendants. A. 1. R. 1925 Bom. 248 = 
27 Bom. L. R. 277 =87 Ind. Cas. 481. A suit for dissolution of partnership and 
rendition of accounts cannot be allowed to be converted into a suit for remuneration 
as an agent or servant of defendant. A. I. R. 1934 Lab. 38 = 148 Ind. Cas. 253. 
Where a suit for injunction is not mainfainable for want of a prayer for a declara- 
tion and the plaintiff is willing tc amend the plaint his prayer should be granted 
even at the Appellate stage on payment of cost. 67 M. L. J. 24S=«A. 1. R. 1934 
Mad. 600= 1934 M. W. N. 1024. Where if the plea had been raised earlier, defen- 
dant could not have objected to it, amendment should be allowed so as to include 
that plea. A 1. R. 1925 Sind 241 = 19 S. L. R. 12=86 Ind. Cas. 357. An 
amendment introducing a new or inconsistent case should not be allowed. 34 
Ind. Cas. 541 ; A. 1. R. 1927 Lah. 771 = 101 Ind. Cas. 280. Claim originally 
based on gift cannot be allowed to be changed into claim based on 
inheritance. A. I. R. 1923 Pat. 481= 4 P. L. T. 397=71 Ind. Cas. 897. Amendment 
sought by the legal representative of the deceased plaintiff to be introduced, amounts 
to assertion of title hostile to that of the deceased cannot be allowed. A. I. R. 1922 
Mad. 49= (1922) M. W. N. 42=42 M. L. J. 43 = t5 L- W, 72 = 68 Ind. Cas. 703. 
Where the effect of the amendment is to introduce new cause of action in appeal, 
leave should be refused. 14 Lah. 640=34 P. L. R. 767 = A. I. R. 1933 Lab. 676=144 
Ind. Cas. 390. The Court will refuse amendment as a rule if amendment introduces 
a totally new and inconsistent case which will require further evidence to be adduced 
by the party. 33 Boro. L. R. 1385= A. I. R. 1931 Bom. 590 ; see also 60 M. L. J. 
7I3=A. I. R. 1931 Mad. 1 = 33 L. W. 213=132 Ind. Cas. 311 ; 32 P, L. R. 278=A, 
1. R. 1931 Lah 595=133 Ind. Cas. 646 ; A. I. R. 1931 Lah. 260=134 Ind. Cas. iia 
Suit for dissolution of partnership and rendition of accounts cannot be changed for 
remuneration of defendants. A. I. K. 1934 Lah. 38. Application for amendment 
at a late stage seeking to introduce new case should be rejected. A. I. R. 1934 
Oudh J18, 

Alternative case. — Merely because an amendment sets up an alternative case, 
is no ground for its refusal. A. I. R. 1927 Mad. 212 = 38 M. L. T, 83=98 Ind. Cas. 
458 ; see also 33 Bom. L. R. i385 = A. I. R. 1931 B. 590. Amendment can be allowed 
where the change is only in the nature of the liability to pay the debts. A. I. R. 
193J Mad. 369= 122 Ind . Cas. 174. In a suit for specific performance or in the alter- 
native for damages, amendment can be allowed as to giving up of a claim for speci- 
fic performance. A. I. R. 1922 Sind 36 ; see also 32 C. W. N. 953=A. I. R. 1928 
P. C. 208=52 B. 597—53 I. A. 360=30 Bom. L. R. 292=41 Ind. Cas. 413=26 A. L.J. 
1220. In a suit on unstamped kundi amendment as a suit on original consideration 
should be allowed. A. I R. 1922 Lah. 394=10 P. W. R. 1922 ; see also A. I. R. 1927 
Mad. 378=99 Ind. Cas. 625 ; A. I. R. 1933 Nag. 57 ; A. I. R. 1930 Lah. 559=125 Ind. 
Cas. 329 ; A. I R. 1934 Cal. 554-38 C. W. N. 488 = 61 C. 433-150 Ind. Cas. 433 ; 
sec also 19^4 A.L.J. 9^ ; 38 C. W. N. 1146=60 C.L.J. 91 In a suit for possession of 
certain plots and injunction in respect of the rest, amendment seeking to add the 
prayer as to the possession of latter plots also, should be granted. A. I. R. 1927 
Oudh 513=4 O. W. N. 975 = 105 Ind. Cas. 784. In a suit on registered mortgage 
bond afterwards found to be not registered, amendment seeking persona! decree 
should be allowed. A. I R. 1927 Rang. 154=5 Rang. 115=6 Bur. L.J. 49=101 
Ind. Cas. 628. Suit on mortgage bond can be allowed to be changed into a 
suit on running account. A. I. R. 1926 Mad. 424=(i927) M. W. N. 256=97 Ind. 
Cas. 93^^24 L* W. 400. Suit for pre emption based on custom should be decreed 
on the*basis of contract not set up and amendment for the same should not be allow- 
ed in scond appeal. A. I R. 1922 All. 5=20 A. L.J 15-65 Ind. Cas. 242 •, see also 
A. I. R. 1925 Oudh 523= 12 O. L. J. 253=87 Ind. Cas. 356. Where the plaintiff 
brings a suit on a promissory-note, which he finds, is improperly stamped and so 

C. P. Code— 56 
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inadmissible in evidence, he cannot be allowed at the trial of the suit to amend his 
plaint so as to entitle him to sue on the original cause of action, that being a cause 
of action quite distinct from that based upon the promissory- note. 138 Ind. Gas. 
783*34 Boro. L. R. 643*A. I. R. 1932 Bom. 394 ; but see A. I. R. 1931 Oudh 54*7 
O. W. N. 1 195s 130 Ind. Cas. 347 ; A. 1. R. 1931 Mad. 533^1931 M, W. N. 390* 
131 lud. Cas. I ; A. 1. R. 1934 Cal. 554* 

Olaim barred by lixnitation.^Amendment seeking to introduce time-barred 
claims should be disallowed but exception may be made under special circumstances. 
39 L. L. J. 195028 M. L. T. 149*18 A. L. J. 1095022 Bom. L. R. 1370*25 C. W. 
N. 289*47 I. A. 255=48 C. 110=2 U. P. L. R. (P. C.) 1240 57 Ind. Cas. 606 ; 1932 
M. W. N. 1116*140 Ind. Cas. 500*36 L. W. 716*63 M. L. J. 725 ; see also 50 C. 
878*27 C. W. N. 1007*79 Ind. Cas. 287 *, 27 N. L. R. 291* A. I. R. 1931 Nag. 74 ; 
A. 1. R. 1929 Bom. 51*30 Bom. L. R. 1588*114 Ind. Cas. 262 ; 31 M. L. J. 688*4 

L. W. 456*(i9i 6) 2 M. W. N. 362*38 Ind. Cas. 720. Amendment causing prejudice 
such as one which seeks to deprive defendant of right acquired by virtue of limita- 
tion cannot be allowed. A. I. R. 1921 Pat. 485*2 P. L. T. 679*64 Ind. Cas. 125 ; 
see also A. I. R. 1926 Cal. 189*87 Ind. Cas. 218 ; 10 Rang. 74^137 Ind. Cas. 39* 
A. I. R. 1932 Rang. 26 ; A. 1. R. 1928 Mad. 828 = (i927) M. W. N. 284*110 Ind. 
Cas. 7S ; A. I. R. 1925 Rang. 49*2 Rang. 414*84 Ind. Cas. 295 •, A. I. R. 1933 Lah. 
774*144 Ind. Cas. 322 ; A.I.iR. 1931 All. i6o*(i93i) A. L. J. 56=130 Ind. Cas. 
702 ; A. I. R. 1931 Nag. 74=138 Ind. Cas. 417 ; 22 C. W. N. 104=27 C. L. J. 403* 
43 Ind. Cas. 893 ; 43 Ind. Cas. 122 ; 61 M. L. J. 3i6*A.I. R. 1931 Mad. 497 •* *37 
Ind. Cas. 710*34 Bom. L. R. 35 = A. 1. R. 1932 Bom. 117 ; A. I. R. 1935 Pat 86. 
Question of limitation does not arise where only misdescription of parly is sought to 

corrected. A. I. R. 1923 Nag. 96*71 Ind. Cas. 39. Ordinarily an application 
for amendment should not be granted where it deprives the opposite party of raising 
the plea of limitation but under special circumstances it can be allowed. A. I. R. 

1934 Sind 33*148 Ind. Cas. 974 ; see also 38 C. W. N. 488= A. I. R. 1934 Cal. 554 
*61 C. 433=150 Ind. Cas. 982. Where on the date of the application for leave to 
amend the plaint, the claim in the suit was barred by limitation, the Court has 
power to make amendments in the plaint under the special circumstances of the 
case. 165 Ind. Cas. 503*44 L. W. 267*1936 M. W. N. 486* A. I. R. 1936 Mad. 
632. Where original debt agreed to be paid by instalments is subsquently comprised 
in a promissory-note payable on demand even though the suit on promissory-note 
is barred by limitation, the plaint may be amended so as to base the claim on the 
basis of original debt because the orginal debt can be sued upon irrespective of 
promissory-note and need no new facts for its support. A. 1. R. 1936 Mad. 785* 
165 Ind. Cas. 301*1936 M. W. N. 912 = 71 M. L. J. 250 (F. B.) ; see also A. I. R. 
1936 Rang. 508*14 Rang. 383*165 Ind. Cas. 810; 158 Ind. Cas. 533 = A I. R. 

1935 Rang. 282 ; 39 C. W. N. 1235 5 1^5 Ind. Cas. 503*44 L. W. 267*1936 

M. W. N. 486* A. I. R. 193^ Mad. 632*71 M. L. J. 166. 

Changing nature of suit. — Amendment changing nature of suit cannot 
be allowed. 35 Ind. Cas. 91 ;|see also 41 Ind. Cas. 749; 45 In^l. Cas. 173=11 
S. L. R. 103 ; 92 Ind. Cas. 253* A. I. R. 1926 Rang. 49*3 R. 483 $ A. 1. R. 1925 
All. 705*89 Ind. Cas. 103; 88 Ind. Cas. 65* A. 1. R. 1925 Mad. 794*22 L. W, 
318*48 M. L.J. 489; A. I. R. 1921 Sind 159 (F. B.)*i6 S. L. R. 207*83 Ind. Cas. 
360 ; A. I. R. 1924 Mad. 292 = 42 M. 203*45 M. L. J. 667 *(1923) M. W. N. 825* 
19 L. T. 37*33 M. L. T. 146*79 Ind. Cas. 510 ; 57 Ind. Cas. 426*22 Bom. L. R. 
735*443.515; 51 Ind. Cas. 435 ; 5Q Ind. Cas. 63; A. I. R. 1926 Lah. 433*27 
P. L. R. 168*93 Ind. Cas. 871 ; A. I. R. 1933 Pat. 443 ; A I. R. 1931 Mad. 330*60 
M. L. }. 315*130 Ind. Cas. 766*(i93i) M, W. N. 497. Amendment seeking to alter 
the nature of the suit cannot at least be allowed in Privy Council. A. 1. R. 1927. P. C. 
18*6 Pat. 323= 54 I. A. 55*25 A. L. J. 74=(i927) M. W. N. 69-8 P. L. T. 98* 
38M. L. T. (P. C.) 74=31 C. W. N. 469*52 M. L. J. 402*45 C. L. J. 313=25 
L. W. 635*29 Bom. L. R. 796 (P. C.}* too Ind. Cas. 56. Amendment which does 
not seek for change of cause of action but in the date of the cause of action should 
be allowed. A. I. R. 1926 Mad. I28*(i925} M. W. N. 781*92 Ind. Cas. 330 -, see 
also A. I. R. 1924 Oudh 385*11 O. L. J. 297=81 Ind. Cas. 484. To try to disclose 
further details of facts which go to support the same cause of action is not introduc- 
ing fresh cause of action and hence there is no question of prejudice of defendant 
on point of limitation. 78 Ind. Cas. 234. Where there is no change in the nature 
of the suit amendment may be allowed. A. L. B. 1932 Nag. 157=29 N. L. R. ii$* 
A. L R, 1932 Nag. 82 I see also 17 R. D. 7. 
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Amendment to avoid multiplicity of suits.— Amendment to avoid 
muUipMcity of suits may be allowed. A. I. R. 1925 Cal. 944=86 Ind. Cas. 615 ; 56 
Ind. Cas. 115 ; A. I. R. 1922 Oudh 266=9 0. L. J. 359=68 Ind. Cas. 986 ; 71 ind. 
Cas. 4$2=A. I. R. 1923 All. 112 = 45 A. 220 ; A. I. R. 1925 Rang. 282 = 4 Bur. L. J. 
141 = 3 Rang. 183=89 Ind. Cas. 425 ; 87 Ind. Cas. io55 = A. I. R. 1925 Oudh 718= 
64 Ind. Cas. 99 ; 106 Ind. Cas. 838=39 M. L. T. 459* A. I. R. 1928 Mad. 2=53 M. 
L. J; 647 ; A. I. R. 1928 Mad. 828 = (i927) M. W. N. 78^= no Ind. Cas. 775 ; 124 
Ind. Cas. 244 ; A. I. R. 1930 Mad. 47 = 3^ L* W. 507=124 Ind. Cas. 208. Amendment 
which has the effect of shortening the litigation should be allowed. A. I. R. 1925 
Nag. 195 = 78 Ind. Cas. 570. 

Amendment to correct mistake.— Mistake of name of a party can be 
corrected even in appeal. A I. R. 1921 Sind 63=248. L. R. 478=131 Ind. Cas. 
718. Amendment seeking to correct 3 ona ftdg mistake made however negligently 
or carelessly can be allowed provided injustice is not done thereby to the other 
side. 67 Ind. Cas 335 ; see also A. I. R. 1921 Mad. 664=70 Ind. Cas. 284 ; A. I. R. 
1925 Nag. 9=78 Ind. Cas. 234 ; A. I. R. 1924 Rang. 249=2 Rang. 66=81 Ind. 
Cas. 465 ; A. I. R. 1928 Nag. 203= 109 Ind. Cas. 293 ; 41 C. L. J. 5ii = A. I. R. 
1925 Cal. 922 = 88 Ind. Cas. 1029. Where a mistake was discovered after the 
written statements were filed whereupon plaintiff applied to amend the plaint as 
to give cause of action and the facts of this clearly show that it was neces- 
sary for the determination of the suit, amendment was allowel. A. I. R. 1930 
All. 474=126 Ind. Cas 13. If in a passing off action if the omission to refer 
to fraud be through oversight* necessary amendment ought to be allowed. A. 

1. R. 1928 Mad. 759=28 L. W. 367=54 M. L. J. 644=110 Ind. Cas. 763. Amend- 
ment of a plea omitted by mistake should be allowed. A. 1. R. 1927 Cal. 477 
= 100 Ind. Cas. 469 ; A. I. R. 1926 Nag. 385 = 95 Ind.^ Cas. 294. Amendment taking 
away defendant's legal right, to plead bar of limitation should not be allowed 
unless there are special considerations. A. I. R. 1924 Sind 144=198. L. R. 262 
= 78 Ind. Cas. 905. Suit upon pro*note can be changed into a suit on transaction 
referred to in the document, it being a mere technical error. 71 Ind. Cas. 968. In 
a redemption suit on one mortgage amendment which seeks relief on another 
mortgage cannot be allowed unless the mistake is caused due to the defen- 
daint. (1918) M. W, N. 139=* 7 L. W. 284=44 Ind. Cas. 447. Correction of dates 
in the plaint can be allowed on the ground of mistake. 144 Ind. Cas. 250= A. 
I. R. 1933 Sind 131. 

Wrong deecription. — Plaint can be amended if the property in the suit is 
wrongly described. A. I. R. 1926 Nag. 313=93 Ind. Cas. 103 ; see also A. I. R. 1922 
All. 8 1 = 20 A. L. J. 159=66 Ind. Cas. 208. So also where the plaint is only one of 
misdescription of party amendment should be allowed. A. I. R. 1925 Lah. 441 = 
6 Lah 252 = 7 Lah. L. J, 410=26 P, L. R. 437 = 89 Ind. Cas. 279 ; see also A. I. R. 
1923 Bom. 453=47 B- 785 = 25 Bom. L. R. 513 = 73 Ind. Cas. 1027; 35 C. W. N. 
432 = 134 Ind. Cas. 1200= A. 1. R. 1931 Cal. 770 ; A. I. R. 1929 Nag. 261 = 117 Ind. 
Cas. 257 ; A. I. R. 1928 Bom. 191 = 30 Bom. L. R. 117 = 109 Ind. Cas. 99 ; 24 S.L. R. 
478=131 Ind. Cas. 718= A. I. R. 1931 Sind 63 ; 34 Bom. L. R. 1410. Where minority 
of the plaintiff is discovered after an objection by the defendant, plaint should be 
allowed to be amended. A. 1. R. 1924 Lab. 157 = 69 Ind. Cas. 401. Where a major 
sues as minor and on the mistake being pointed out prays for amendment of the 
plaint, the amendment can be allowed only if the party was under a dona fide mistake. 
136 Ind. Cas. 710 = 33 P. L. R. 263=A. 1. R. 1932 Lah. 322. 

Amendment in declaratory suit.— Declaratory suit cannot be allowed to be 
changed into one for recovery of possession and injunction if substantial injustice 
will not be done by asking plaintiff to bring fresh suit or if the change would be 
unprecedented one. 2 Pat. L. J. 379 *40 Ind. Cas. 174 ; see also A. I. R. 1934 Lah. 
235—35 P. L. R. 136. In a declaratory suit falling under s. 7, Court-fees Act, amend- 
ment should not be made for consequential relief if a separate suit can lie for it. A. 1. 
R. 1927 Lah. 499=8 Lah. 531=9 Lah. L. J. 400=102 Ind. Cas 46. Butwhere a second 
suit is barred by limitation amendment to include specific relief should be allowed. 
1929 A. L. J. 487=116 Ind. Cas. 871. Such amendment is also allowed even in 
second appeal where the plaintiff was under a bona fide belief that consequential 
relieris not open to him. A. I. R. 1924 Pat, 310=2 Pat. 919=5 P. L. T. 314*76 
Ind Cas. 347 ; A. I. R. 1931 Bom. 218=33 Bom. L. R. 141 ; see also A. I. R. 1923 
Mad. 553=44 M. L. J. 515 = 1923 M. W. N. 301 = 32 M. L. T. 107. Where possession 
was lost owing to decree of Revenue Court during the pendency of a declaratory 
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suit, plaint u^st be so allowed to be amended to ask for possession as further 
relief. 56 Ind. Gas. 458. It is open to the appellate Court to allow an amendment 
of the p^int so as to convert a suit for declaration into one for possession. A. I. R. 
1935 Lab. 91 B3 I57 lod. Cas. 1024. Where objection was taken on the ground that 
no conMquential relief was asked for and plaintiff opposed it. and did not amend 
the plaint, subsequent amendment for the same should ni t be allowed. A. I. R. 
*928 Rang. 134= 1 15 Ind. Cas 91 1. Where a psrson brought a suit for declaration 
of his Maharki vatan but subsequently he has allowed by Court to amend the 
plaint by adding reliefs of possession and injunction : Heid that as suit for 
possession on refusal of amendment would have been in time and as possession 
of field was consequeniital relief on title, allowing of amendment was not contrary 
to law. A. I. R. 1937 Nag. 84. 

Tochnical defeot. — Technical defect in the pleadings can always be corrected, 
only if a slight amendment of a plaint is necesssary it should be allowed. A. 1. R. 
1926. Lah. 472=827 P. L. R. 3 * 7=97 lod. Cas. 800. Amendment by way of signature 
necessary to the suit can be allowed. A. I. R. 1924 All. 804=82 Ind. Cas. 65. Mere 
error in the initials of the name of the defendant was allowed to be amended even 
two years after ex parte decree was passed. A. I. R. 1928 Mad. 367= no Ind Cas. 
433 * lo a suit to recover possession, mistake as to date of dispossession can be 
corrected. 12 L. R. 107 (Rev.)si5 R, D. 293. Court can allow parties to make 
good the defective signing of the plaint. 138 Ind. Cas. 797=34 Bom. L. R. 628 = A. 
I. R. 1932 Bom. 367. The want of verification of pleadings can be made good by 
amendment under this section. 133 Ind. Cas. 626. 

Additional Belief.— In a suit for specific performance, amendment as to relief 
of possession may be allowed. A. I. R. 1926 Mad. 155 = 22 L. W. 579=92 Ind. Cas. 
599 = 09 * 5 ^ hi. W. N. 802. Amendment should be allowed even if the original cause 
of action is modified to some extent or another is added. 122 Ind. Cas. 174 ; see 
also 33 C. W. N. 359=56 C. 632 = A. I. R. 1929 Cal. 519=119 Ind. Cas. 814 ; 93 Ind. 
Cas. 772 = A. I. R. 1926 all. 506=48 A. 292=24 A. L. J. 260 ; A. I. R. 1927 Lah. 723 
= 104 Ind. Cas. 325 ; A. I. R. 1929 Mad. 273-113 ind. Cas. 296 ; A. 1 . R. 1928 Mad. 
402=107 Ind. Cas. 637 A. I. R. 1926 Pat 427=5 Pat. 746=7 P. L. T. 719=95 
Ind. Cas. 991. But addition of claim for additional lands is a new relief. 41 Ind. Cas. 
728. Amendment to introduce new cause of actian after limitation ought not to 
be allowed. 13 Bur. L. T. 201=64 Ind. Cas. 29. In a suit for possession of 
property against wife on the ground of adultery amendment adding prayar for 
divorce should be allowed even in swond appeal. A. I. R. 1923 Kang. 160=2 
Bur. L. J. 65 = 75 Cas. 6 . A plaintiff with a good cause of action cannot be 
turned out merely because although he has stated the facts quite accurately he 
has asked for confirmation of possession instead of asking for recovery of pos- 
session. In such a case the Court can order an amendment. 35 C. W. N. 620. 

Addition of parties. — New plaintiff may be added for really deciding 
plaintiffs claim. A. I. R. 1931 Cal. 765 = 2 C. L. J. 357 = 58 C. 561 = 129 Ind. Cas. 
860. Opportunity should be given to parties to remove the defect of non- join- 
der. A. I. R. 1930 Rang. 295 = 129 Ind. Cas. 508; see also A. I. R. 1923 
Bom. 3^5^25— Bom. L. R. 689=4? B. 809 = 83 Ind. Cas^ 856. Amendment 
dates back the suit when no new party is added. A. I. R. 1926 Mad. 487 
= 50 M. L. J. 442=93 Ind. Cas. 625* Amendment seeking to bring new 
plaintiff on record at a time when the suit would be time-barrred, can- 
not be allowed. A. I. R. 1925 Mad. 9*7 = 85 Ind. Cas. 961. Whereby non- 
joinder of necessary parties as respondent the appeal would be incompetent, 
even in suefh case amendment cannot be allowed where omission was due to negli- 
gence. A. L. R. 1934 Lah. 41. Adding parties at the stage of execution is not 
permissible. 60 C. 801 = A 1 . R. 1930 Cal. 668. Where a suit has been instituted 
against dead person and others, legal representatives of the dead person can be 
added as parties to suit. 147 Ind. Cas. 782* A. I. R. 1934 All. 25 = 1934 A. L. J. 25. 

Amendixient by AppeUaite Oourt.^In a proper case amendment can even 
be permitted for the first time in second appeal. A I. R. 1926 Mad. 1117=51 M. 

L. J. 418=98 Ind. Cas. 39 ; see also A. I. R. 1930 Sind 98=125 lod. Cas. 828 2 130 
Ind. Cas. 678=34 Bom. L. R. 175 ; A. I R. 1926 Mad. 989=49 M. 978=51 M. L. 

t 328=24 L. W. 304-7 O. L. J. 1123=92 Ind. Cas. 643 ; 50 Ind. Cas. 180-I5 O. 

J. 55 ; A I. ^ 1933 Lah. 395- M 4 Ind. Cas. 168 ; A.I. R. 1921 Lah. 157=2 Lah. 
73=3 Lah. L. J. 75-68 P. L. R. 1921=61 Ind. Cas, 415 ; 63 Ind. Cas. 701 s A I. R. 
1925 Pat. 168=1924 Pat. 297-6 P.L.T. 4^-84 lod. Cas. 386. But amendmeat 
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sought in second appeal by which defendant is likely to lose his plea of limiUlion 
should not be allowed. A. I. R. 1927 Mad. 650=25 L. W. 506=38 M. L. T. 34s = 
10 1 Ind. Cas. 390. Amendment of plaint in second appeal should not also 
be allowed where such paryer could have been made at the earlier stage of 
the proceeding and the bringing of a fresh suit for obtaining relief sought is 
not barred. A. I. R. 1935 R^ng. 88. In appeal amendment should not be 
allowed except on exceptional circumstances. A. I. R. 1936 Mad. 545 ; A. I. R. 
1936 Pat. 191. Where plaintiff contended in the lower Court that the suit 
waa properly framed, he can not be allowed to amend the plaint in. second 
appeal. 39 Ind. Cas. 861 ; see also 46 Ind. Cas. 471 = 119 P. W. R. 918. 
Amendment which would cause trial dif should not be allowed. A. I. R 
1921 Cal. 125=^33 C. L. J. 380=25 C. W. N. 552=68 Ind. Cas. 514 Amendment 
in second appeal seeking to introduce a new case altogether should not be 
allowed. A. 1 . R. 1923 Lah. 530=77 Ind. Cas. 518. Whereby consent of parties 
in suit was limited to a particular cause of action amendment cannot be per- 
mitted in second appeal with a view to remand for retrial as it would mean 
starting retrial on causes voluntarily given up. 6 O. L. J. 322=52 Ind. Cas. 
849. Grounds of appeal can be amended at any stage if (hey are not sufficiently 
clear. A. I. R. 1923 Lah. 115 = 3 Lah. 382=77 Ind. Cas. 207. 

Appeal and Revision. — Amendment permitted by appellate Court is not 
subject to appeal. 42 Ind. Cas. 455. Amendment allowed with the consent of 
the pleader of the opposite party cannot be objected in second appeal. A. I. R. 
1926 Oudh 98=1 Luck. 33=130. L.J. 115 = 3 O. W. N 45 = 91 Ind. Cas. 927. 
Interference by the High Court with the discretion of the lower Court in allowing 
an amendment will not be proper unless it was exercised on entirely wrong 
principles. A. 1 . R. 1926 Cal. 1112 = 30 C. W. N. 928=98 Ind. Cas. 751 ; see also 
A. I. R. 1927 Lah. 847=9 Lah. L. J. 357® 103 Ind. Cas. 701 •, A. I. R, 1929 Rang. 
199SS4 Bur. L. ]. 12 = 86 Ind. Cas. 509. Revision lies against improper refusal of 
of amendment. A. 1 R. 1925 Mad. 585=(i925) M. W. N. 469=48 M. L. J. 349=21 
L. W. 6*9=87 Ind. Cas. 90 • see also A. I. R. 1926 Mad. Ii24=(i927) M. W N. 
256=97 Ind. Cas. 936 ; A. I. R. 1925 Nag. 195 = 78 Ind. Cas. 510. But the dis- 
cretion of the lower Court will not ordinarily be interfered with unless a strong 
case is made out for such interference. A. I. R. 1933 Lah. 867 ; see also 60 C. L. J. 
91 = 38 C. W. N. 1146. 


18. [R. S. C. O. 28, r. 7.] If a party who has obtained an order for 

„ . J r. leave to amend does not amend accordingly 

Ja^lure to amend after 

the order, or if no time is thereby limited 
then within fourteen days from the date of the order, he shall not be permitted 
to amend after the expiration of such limited time as aforesaid or of such 
fourteen days, as the case may be, unless the time is extended by the Court. 


Scope. — Order VI, rule 17 of the Civil Procedure Code only provides that the 
Court may allow an amendment, and if the party to whom the permission is given 
does not avail himself of it, the only consequence is that, under Order VI, rule 18, 
he cannot amend his pleading afterwards unless the time allowed for amendment 
is extended by the Court. Therefore where a plaintiff fails to amend hi$ plaint 
when directed to do so, the Court has no power, merely on this account, to dismiss 
the suit. 60 Ind Cas. 376; see also 19 Ind. Cas. 472 = 169 P. L. R. 1913=107 
P. W. R. 1913. Time however may be extended by the Court even after the 
expiry of the time originally fixed. 16 B. 348. Refusal to amend seeking to 
introduce a certain cause of action is no bar to bring a fresh suit on the same cause 
of action. 99 Ind. Cas. 538= A 1 . R. 1927 Lah. 83. Under Order 6, C. P. Code 
failure to amend merely involves loss of light to amend and therefore not to the 
determination of the suit as expressed in the original plaint. A. I. R. 1936 Pesh. 
155=164 Ind. Cas. 181. 


ORDER Vll. 

F/aM. 

Particulars to be contained 1. [S. 50, para 1.] The plaint shall 

in plaint. contain the following particulars : — 

(a) the name of the Court in which the suit is brought ; 
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(A) the name, description and place of residence of the plaintiff ; 

(c) the name, description and place of residence of the defendant, so 
far as they can be ascertained ; 

(rf) where the plaintiff or the defendant is a mmor or a person of 
unsound mind, a statement to that effect ; 

{e) the facts constituting the cause of action and when it arose ; 

( / ) the facts showing that the Court has jurisdiction ; 

(g) the relief which the plaintiff claims ; 

(A) where the plaintiff has allowed a set-off or relinquish* d a portion of 
his claim, the amount so allowed or relinquished ; and 

(t) a statement of the value of the subject-matter of the suit for the 
purposes of jurisdiction and of Court-fees, so far as the case admits. 

Plaint. — Plaint in law means nothing more than a private memorial tendered to 
a Court in which a person sets forth his cause of action ; the exhibition of an action 
in writing. Substantial compliance with Order VI, and Order VH makes a document 
a plaint. A. I. R. 1921 Sind 166=17 S. L. R. 223=85 Ind. Cas. 893 (22 M. 494 foil.) 
Formerly “plaint** meant in the Superior Court of England, the cause for which the 
plaintiff complained against the^ defendant and for which he obtained the King’s writ 

Byrne's Law Dictionery. It is absolutely essential that the pleading, not to be em- 
barrassing to the defendants, should state those facts which will put the defendants 
on their guard and tell them what they will have to meet when the case comes on 
for trial. This the plaintiff is bound to do though he need not set out the 
evidence whereby he proposes to prove the facts which give him the title. Williams 
V. Wilcox^ 8 A. & E 33 ; Gantrel v. Egerton, L. R. 2 C. P. 371 ; 20 C. W. N. 310 
--22 C. L. J. 254. A plaintiff may in certain circumstances rely upon several 
different rights alternately though they may be inconsistent. 34 C. 51 = 11 C. W. N. 
26=4 C.L.J. 437 ; 20 C.W.N. 310=22 C.L.J. 254 ; Phillips v. Phillips, 4 Q.B D. 127 ; 
Berian v. Greenwood, 3 E. X. D. 255-, Hawkesley v, Bradshaw, 5 Q. B. D. 303 ; 
In re Morgan^ 35 Ch, D, 496. The Court should look to the substance of the 
plaint rather than to their wordings, when they are prepared in mufassil Courts. 
12 P. L. T. 636=131 Ind. Cas. 529=A. I. R. 1931 Pat. 179. Application under 
para 20 does not become suit to enforce award by mere fact of being brought under 
Order 7, rule i. A. I. R. 1934 Mad. 68. 

Shall contain. — ^The word “shall” was substituted for the word ‘*must** which 
occurred in the old Code. The word “must” was held to be a strong imperative. 
18 A. 403. The description of a suit in the beading of a plaint does not determine 
the nature of the suit. A. I. R. 1927 Sind 78=97 Ind. Cas. 257. 

Clause (b) — A corporation should sue in its own name. 10 W.R. 366. An unregis- 
tered or unincorporated company must sue by the name of all its members. 8 W. R. 
45. The^ description of the plaintiff as residing in Cbitpur Road in the town of 
Calcutta is not a sufficient description of his p*ace of abode. Where the defendant 
IB described as '^formerly of Calcutta” the description also is insufficient. 4 C. L. R. 
366. The name of the street and the number of the premises should be inserted. 134 
Ind. Cas. 538 = 58 C. 4i8=A.l.R. 1931 Cal, 458. The heading of the plaint filed by a 
corporation, should also contain the name and description or place of residence of 
the person who represents such corporation. 26 S. L. R 431 = 142 Ind. Cas. 361 = 

A. I. R. 1933 Sind 102. Where plaintiff is not described in the cause title shebait 
of the idol it is certainly a misdescription, but may be cured by amendment without 
hardship to defendant. A. I. R. 1926 Cal. 417=42 C. L. J. 30=87 Ind. Cas. 159. 

Clause (o).— The description contemplated by the Code includes all the titles 
by which a party is known. 1 8 W. R, 301 = 12 B. L. R. 443 (P, C.) (12 W. R. 450 
disapproved). Father’s name and age should also be given as they fall under the 
word ^‘description*’. 7 M. L. J. 81. When a person is suing or is sued as executor 
of another person, it should be stated in the description of the party. 9 K ^88. 

A corporation should be sued in its corf^rate name. 15 W. R. 534 ; 9 W. R. 206. 
Dismissal is not justified for the omission of full description of the defendant in 
plaiac or his capacity in title of plaint. 35 Ind. Cas. 792. 
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Clause (d).— For suits by or against minor vide Order XXXII. Where under 
a belief that the plaintiff is a minor and is represented by his mother as 

next friend, the suit is maintainable, notwithstanding the plaintiff is major. A. I. R. 
1927 Cal. 477=3 100 Ind. Cas. 469. 

Clause (e) — *Cause of action* means every fact necessary for the plaintiff to 
prove, if traversed to support his right to judgment of Court. It does not mean 
every piece of evidence necessary to prove each fact but every fact necessary to be 
proved. A. I. R. 1921 Sind 200=17 S. L. R. 41 =>80 Ind. Cas. 985. Under Order 
VII, aggregate of claim put forward in plaint is treated as one suit though there 
may several causes of action. One plaint is only one suit. 40 M. 1=5 L. W. 
580=32 M.L. J. 231 =(1917) M. W. N. 367**39 lnd. Cas. 439- It is imperative 
under Order VII, rule i (e), that the plaint should contain in addition to other particu- 
lars "the facts constituting the cause of action and when it arose.” 42 C. 85 = 28 Ind. 
Cas. 463 ; see also 39 Ind. Cas. 21 = 13 N. L. R. 16 ; 19 C. W. N. 18 ; 6 C. W. N. 
585 (588} ; II W. R. 238. A plaintiff when he files his suit must allege the cause of 
action in the manner prescribed in this rule and must prove necessary allegations 
in so far as they are not admitted by the defendant. 4 Bom. L. R. 58=26 B. 360. 
It is doubtful whether a plaintiff can be allowed to take advantage of any express 
ground of exemption from the ordinary law of limitation which has not been pleaded 
in the plaint, having regard to the terms of this section. 30 C. 699=7 C. W. N. 651. 
No suit is maintainable when instituted by a person in his capacity as administrator 
of the estate of a deceased person unless and until letters of administration are 
issued to him to entitle him to sue in such representative capacity. 12 C. W, N. 
738. When a plaintiff does satisfy the requirements of s 50, C. P. Code, by granting 
what in his opinion the ground upon which he intends to get over the bir of limita- 
tion, he ought not to bo precluded from taking another and not inconsistent ground 
should be latter advised that the latter is the true ground. 10 Bom. L- R. 346. 
Estoppel being rule of evidence should not be set out in plaint which should confine 
itself to facts. 16 S. L. R. 207=83 Ind. Cas. 360. The Court can disregard the form 
of the plaint where in substance all the facts necessary to raise the point in contro- 
versy are mentioned in plaint* A. I. R. 1927 Cil. 806 = 46 C. L. J. 149= 105 Ind. 
Cas. 22. 

In a suit for defamation, plaint should allege specific time, place and words 
and also individuals to whom words are spoken. A. I. R. 1926 All. 672=96 Ind. 
Cas. 89. 

Only facts entitling plaintiff to decree need be set out in plaint. A. L R.; 1923 
Lab. 475 — 83 Ind. Cas. 807. Plaintiff must prove that he is in time as regards a 
suit of limitation. A. I. R. 1924 Cal. 420=38 C. L. J. 218. A Court must see whether 
a plaintiff has brought his suit within limitation. A. I. R. 1927 Cal. 3^=97 Ind. Cas. 
635. Where relied on as alternative ground adverse possession should be specifi* 
cally pleaded. A.I.R. 1925 Mad, 1005 = (1925) M. W. N. 232 = 88 Ind. Cas. 249. Facts 
not specifically pleaded in plaint but adiniued by the defendant can be relied on by 
the plaintiff to establish his claim. A. I. R. 1921 Bom. 307=45 B. 535=58 Ind. Cas. 
69. A person’s authority to bring a suit is a question of principle, but the proper 
signing and verification of the plaint is a matter of practice, omission therein may 
be amended at any time. A. 1. R. 1925 Sind 159=19 S, L. R. 286=80 Ind. Cas, 
141 ; see also 105 Ind. Cas. 22 = A. 1. R. 1927 Cal. 806=46 C. L. J. 149- The plaintifi^ 
and not the defendant has to state and prove when his cause of action arose. A. I. 
R. 1930 Mad. 742=123 Ind. Cas. 197. The Court is entitled to determine the date 
when the cause of action arose from the facts alleged and proved and is not confined 
to plaint alone. A. I. R. 1928 Lah. 516=119 Ind. Cas. 258. The plaint should 
contain a distinct statement as to where the cause of action arose. If the narration 
of facts constituting the cause of action contains the date, no separate statement in a 
separate para as to when it arose is unnecessary. 35 C. W. N. 990 ; see also A. I. 
R. 1931 Cal. 458=58 C. 418. In a suit for redemption prima facie proof in 
support of the plaintiff’s claim for redemption must be forthcoming. 132 Ind. Cas. 
793= M O. L. J. 452 = 8 O. W. N, 732 = A. 1. R. I93t Oudh 378. 

XUause (f).— The provisions of this clause is imperative. A. I. R. 1925 Nag. 183 
= 82 Ind. Cas. 201. The jurisdiction of Court to try the suit must then depend on the 
amount or value of the subject-matter of the suit as fixed by the plaintiff. The plaint 
must contain a statement of the value of the subject-matter of the suit for the purpose 
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of jurisdiction and oi Court-fees so far as the case admits. 39 Ind. Cas. 439^40 M. i 
*32 M. L. J. 23i=*{i9i7) M. W. N. 367 (F. B.). If such jurisdiction is disputed. It is 
determined by the Court, and that determination which is preliminary to the adjudi- 
cation of the suit, determines the Court which has jurisdiction to try the suit. Ihid\ 
see also 2 C. L. J. 431 ; 2 Ind. Cas. 269^12 O. C. Qo. If the plaintiff rely upon the 
defendants’ residence or place of business giving jurisdiction, the facts showing this 
should be stated in the body of the plaint. A. I. R. 1931 Cal 458^=58 C. 418. 


Clause (g).— Substance and not form of plaint should be looked to. Prayer in 
particular form is not necessary when relief is substantially claimed in body of 
plaint. A. I R. I 93 » Mad. 94 -(i 930 ) M. W. N. 358*129 Ind Cas. 824 If a plaintiff 
ask for ‘’the following reliefs and such other relief as to the Court may seem just 
and proper to grant, namely”, and follows this up with several prayers without any 
disjunctive adverb, the presumption is that they are intended to be cumulative 
and not alternative. 7 Ind. Cas. 505*86 P. W. R. 1910. On a prayer by plaintiff 
for such general relief as the Court might grant if prayer for possession is refused, 
the Court ran grant the plaintiff a declaration of his title though he fails to obtain the 
specific relief prayed for. 4 Lah. L. }. 393. 

Clause A. W. N. (1906) 214. 

Clause ( 1 ).— Vid 5 ? notes under clause (f). Fanciful valuation should not be given. 
92 Ind. Cas 73 o ** A. 1. R. 1929 Mad. 591. Plaint may be returned for gross under 
valuation. 3 A. W. R. 405. 

Verification. — The provisions regarding verification of plaints appears to be 
useless. 58 C. 418-134 Ind. Cas. 538* A. I. R. 1931 Cal. 458. Order 29, rule i, only 
requires that a pleading filed by a corporation should be verified by its principal 
officier. 26 S. L. R. 431-142 Ind. Cas. 361* A. I. R. 1933 Sind 102. 


2. [S. 50 , paras 2 , 3.] 

In money suits. 


Where the plaintiff seeks the recovery of 
money, the plaint shall state the precise amount 
claimed. 


But where the plaintiff sues for mesne profits or for an amount which 
will be found due to him on taking unsettled accounts between him and the 
defendant, the plaint shall state approximately the amount sued for. 

B,^Fot local amendment in Lahore.^ tnfra. 


Scope. — The power to reject a plaint arises only upon its being proved that the 
suit is under-valued.^ The correct valuation of the property in dispute is not 
necessary for admission W a plaint before the plaint is registered. A. I. R. 1930 
Cal. 65— 5 < 3 C. L. J 164*33 C. W. N. 952—57 C. 587. 

Suit for money.— In a money suit, precise amount claimed must be stated. 
12 B. 625. Where the suit is on a promissory- note, all the facts giving rise to the 
alternative claim are fully stated in the plaint, the fact that the plaintiff has not 
formally asked for relief on the original consideration is no bar to the granting of the 
relief on that basis. 27 N. L. R. 327. 

Suits for mesne profits or fbr accounts. — When mesne profits are claimed 
only from the date of institution of the suit, it is not possible to state even approxi- 
mately the amount of mesne profits. A. 1 . R. 1923 Rang, iio-i Bur. L. J. 267-4 
U. B, R. 140-77 Ind. Cas. 53 ; see also 40 M. 1=32 M. L. J. 221 ; 29 Ind. Cas. 
195- 1915 M. W. N. 319 ; 10 Ind. Cas. 312 ; 18 C. W. N. 622 ; 15 B. 416. Where 
plaintiff claims mesne profits both for period antecedent to suit and period 
subsequent thereto, the valuation refers to both periods. If he sues for mesne 
profits in respect of only one of these two periods, the valuation refers to that 
period alone. 93 Ind. Cas. 939* A. I. R, 1926 Pat. 2i8(F. B)-5 Pat. 361-7 P, 
L T. 313- Neither Order VII, rule 2 of the Code of Civil Procedure nor s. 7, cl. 
(IV ) (f) of the Court Fees Act would apply to unascenained future mesne promts. 
Per /awla Prosad /, m A. R. 1926 Pat. 218 (F. B.)-5 Pat. 361-7 P. L. T. 
313— (1926) P. 49— 93 Ind. Cas 939 ; see also 15 B. 416. Approximate valuation 
need only be given to past mesne profits. 24 !nd. Cas. 232. This rule is also 
applicable in suits for accounts. 20 Ind. Cas. 928=9 N. L. R. 1 12 ; 18 B. 40 ; 40 
M. f. In suit for damages, the amount of damages claimed sho^d also be given 
apptmdmately. 17 M, L. J. 625. 
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8 . [New.^ Where the subject-matter of the suit is immovable pro- 
perty, the plaint shall contain a description of 
the properly sufficient to identify it, and, in 
case such property can be identified by boun- 
daries or numbers in a record of settlement or 
survey^ the plaint shall specify such boundaries or numbers. 

A^. B . — For local amendment in Calcutta. — Vide infra. 


Where the subject-matter of 
the suit is immovable pro- 
perty. 


Scope. — There is some apparent conflict of decisions on the point whether in a 
suit relatinfi to immovable properties the boundaries should be given. In 26 C. 
845 » 4 C. W. N. 162, a bench of the Calcutta High Court held that the plaintiffs 
suit would not necessarily fall upon the ground that there were no boundaries given 
in the pi tint, when they merely seek for a declaratory decree in respect of their title. 
In 1 C.W.N. $74« Mr, justice Rampini went further and said in the course of his judg- 
ment at p. 576 : "I am not aware of there being any provision in the Civil Procedure 
Code authorising the dismissal of a suit'* on the ground that the land in suit cannot 
be identified, but in the above case it is submitted the learned Judge’s opinion is a 
mere ohiter dictum. In 19 W. R. 81, the decree which was successfully objcted to in 
special appeal was a decree for the portion only of the land in suit, such portion not 
being specified by boundaries in the decree which consequently was incapable of exe- 
cution. See also 23 W. R. 285 ; 25 W. R. 39 ; 2 C. L. R 134. But now it is clear from 
this rule that boundaries of the immovable property are not absolutely necessary but 
in all kinds of suits whether declaratory or not, if it relates to immovable property, 
the plaint shall contain a description of the property sufficient to identify it. See 
also 18 W. R. 461 ; 5 C. W. N. 121 ; 7 C. W. N. 121. Where tlicire are two conflicting 
descriptions of the subject-matter of a grant or two conflicting parts of the same 
description, that which is more certain and stable, and the least likely to have been 
mistaken or to have inserted inadvertently, must prevail if it sufficiently identifies the 
subject-matter. 10 C. L. J. 570 =*37 C. 293. But where these two elements, the 
boundaries and the quantity, are equally certain and exactly defined, or the 
boundaries are as precise and definite as the quantity is specific and exact, and there 
is gross divergence between the quantity specified and the quantity found to be 
included within the defined boundaries, preference should be given to that element 
of the description of the subject-matter which is more consistent with the intention 
of the parties to be collected from the other parties of the deed, illuminated if 
necessary, by the surrounding circumstances and the subsequent conduct of the 
parties. Ibid, (on appeal 40 I. A. 223=4^ C. 493= *8 C.W.N. 66=19 C.L.J. 
9S) ; see also 13 C. W. N. 702 Where boundaries of properly as given in 
the plaint are not correct the property within those boundaries cannot pass. A. I. R. 
1929 Pat. 49=108 Ind. Cas. 814. 


When phintifT sues as re- 
presentative. 


4. [S. 50 , para 4.] Where the plaintiff sues in a representative 

character the plaint shall show not only that 
he has an actual existing interest in the subject- 
matter, but that he has taken the steps (if any) 
necessary to enable him to institute a suit concerning it. 

Scope — Representative capacity need not be slated in cause-title. It is sufficient 
if it appears in the body of the plaint. $0 Ind. Cas. 525 = 46 C. 877 ; see also .A. I. 
R. 1928 Nag. 319=109 Ind. Cas. 785 ; 19 C. W. N. 1193=28 Ind. Cas. 818 ; 34 C. 
548. The plaint must contain a statement that the suit is brought in a representative 
capacity. A. I. R. 1925 Nag. 183 = 82 Ind. Cas. 201 ; see also 7 B. 467 ; 8 B. 309 ; 
5 C. 144 •, 12 C. 437 ; 77 Ind. Cas. 1028. In a suit by the manager of an undivided 
family on a promissary-note passed in his name by the defendant the other members 
are not necessary parties and the suit is not bad for non-joinder. A. 1 . R. 1922 Bom. 
283=46 B. 358=23 Bom. L. R. 1135 = 64 Ind. Cas. 966 ; see also 14 B. 597. 

Has taken steps.— So long as the compliance with s. 187 of the Succession 
Act (of 1865) is prior to the decree, the fact that it is after the institution of the suit 
makes no difference and the Court is fully competent to deal with the suit. A. I. R. 
1923 Cal. 1 = 50 C. 49 = 36 C. L. J 35 ; see also 15 B. 105 ; 38 C. 327 ; 37 B. 158 ; 
i 2G?W. N. 738. But Mahomedan executors need not take out probate before 
suing. 14 C. 37. 

Suit by or against a olub. — In a suit by or against an unregistered club the 
names of all the members should be given. — l^ide 14 M. 362 ; 20 A. 497. 


Ci P« Code— 57 
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5. [S. 50, para 5] The plaint shall show that the defendant is or 
^ . . claims to be interested in the subject-matter, 

K*. and that he is liable to be called upon to 


liability to be shown. 


answer the plaintiff’s demand. 


Soope. — A plaint which does not show the cause of action is a defective plaint. 
The Court in such a case is bound to call upon the plaintiff to disclose his cause 
of action correctly against each defendant. A. I. R. 1924 Nag 191 ^79 Cas. 
614 ; see also 25 Ind. Cas. 77=12 A. L. J. 339. 


6. [S. 50, para 6.] Where the suit is instituted aft r the expiration 


_ _ _ . ^ of the period prescribed by the law of limiia- 

Ground of exemption from plaint shall show the ground upon 

limitation law. which exemption from such law is claimed. 


Scope.— This rule should be construed liberally and resonably. Where exemp- 
tion from limitation is not stated in the plaint the Court should allow the inclusion 
of (hat ground. Where that point is expressed in the plaint, r. 6 is satisfied but in 
such a case plaintiff may try to get over the bar of limitation by putting forth 
another ground if he believes the latter to be true. 3 Lah. L. J. 22=60 Ind. Cas. 
772. Where suit is barred by lin Itation, plaintiff must stiie in plaint 

the ground on which the bar is saved. 52 Ind. Cas. 243 = (i 919) M. W. N. 429=9 
L. W. 82 ; 51 Ind. Cas. 956* i Lah. 21 ; 145 Ind. Cas. 343=34 P. L. R. 841 = A 1 . R. 
1933 Lah. 491 ; A. 1 . R. 1936 Mad. 545=1936 M. W. N. 411 = 165 Ind. Cas. 737. 
A ground to save limitation which has not been taken in the plaint cannot be taken 
unless the plaint is amended. 1933 W. N. 931 (30 C. 699 ; 31 C. 195 •, 17 M. L. J. 
281 ; 1919 M. W. N. 429. 1933 M. W. N. 595 Fol.) ; sec al o A. I. R. 1933 
Mad. 395=64 M. L. J. 317 = 1933 M. W. N. 595. Where nothing is stated and 
no issue is framed, no evidence can be given to prove facts that limitation has 
been saved. 25 M. L. T. 295 = 1919 M. W. N, 429=9 L.W. 82=51 Ind. Cas. 
956; A. I. R. 1922 Lah. 39=4 Lah. L. J. 190=3 Lah. 233=69 Ind. Cas. 419-, 3* 
C. 106 ; 34 B. 540 ; 26 Ind. Cas. 441. Though an acknowledgment is not pleaded 
in plaint, yet it can be set up in reply to defence of the defendant. A. 1 R. 1922 
Oudh 135 = 25 0. C. 89=68 Ind. Cas. But where plaint shows how plaintiffs 
claim is within limitation, plaintiff ought not to be debarred from taking another 
and even on inconsistent ground to get over the bar of limitatio.i. A. 1 . R. 1921 
Nag. 1 = 17 N. L. R. 209=65 Ind. Cas. 279 ; see also 12 C. W. N. 617 = 7 C. L. J. 
560 ; 14 C. W. N. 128 ; 8 Ind. Cas. 81 = 13 C. L. J 139 ; 61 Ind. Cas. 772 = A. I. R. 
1922 Lah. 230=2 Lah. 13=3 Lah. L.J. 22=63 P-L R. 1921. Where the plaint is defec- 
tive in this respect, the plaintiff should be allowed to amend his plaint. 116 P. W. R. 
1918=102 P. R. 1918=120 P. L. R. 1918=46 lad. Cas. 495. This section has no 
application in a case when prima facie the case is not time-barred. 25 Ind. Cas. 4^3 = 
70 P. R. 1914=260 P. L. R. 1914 ; see also A. 1 . R. 1923 Lah. 591 = 82 Ind. Cas. 866. 
In a suit to redeem mortgage alleged to have executed within 60 years, it is not 
necessary for plaintiff to plead acknowledgment to save limitation. 51 Ind. Cas. 
283=17 A. L. J. 330. An omission to show ground of exemption in respect 
of a suit filed on the day the Court reopened after its summer vacation would 
not entail the dismissal of the suit. The plaint should be allowed to be amended. 
j 6 N. L. R. 198=56 Ind. Cas. 926. Where suit would be barred but for the alleged 
minority of plaintiffs onus is on the pla miffs to prove that the suit is within 
time. 10 Lah. L. }. 309=30 P. L. R. 105=109 Ind. Cas. 331. An acknowledgment 
of liability sufficient under s. 19 of the Limitation Act to give a fresh period of 
limitation from the date thereof should be p!ea(led specifically. A. I. R. 1924 P^t. 
806=5 P. L. T. 551=78 Ind. Cas. 919. The plaintiff having mentioned one 
ground of exemption in the plaint is not debarred from taking another incon- 
sistent ground to get over the bar of limitation. But where no ground of ex- 
emption from the law of limitation is stated in the plaint, acknowledgment as a ground 
of exemption cannot be allowed to be set up in appeal. A. I. R. 1922 Lah. 39=3 
Lah. 233=69 Ind. Cas. 419=4 Lah. L. J. 190. Special plea of limitation ought 
to be taken in the written statement ; though a plea of limitation can be raised at 
any stage of suit, even in appeal. A. 1 . R. 1924 Cal. 463=69 Ind. Cas^ 194. 
Objection as regards omission to set out in plaint the ground of exemption from 
limitation cannot be allowed to be taken in revision. 4 L. W. 148=36 Ind. Cas. 
593. Where a plaint is presented on the reopening date after Court holidays 
and the period of limitation has expired during the holidays, the fact that the 
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ground of exemption under s. 4 i T-imiiation Act, was not speciHcally mentioned 
in the plaint will not entail the dismissal of the suit in as much as the Court is 
bound to take judicial notice of the holidays. A. I. R. 1937 Pesh. 41. 

Relief to be specifically staled. , , ® J Every plaint shall 

^ ^ State specifically the relief which the plaintiff 

claims either simply or in the alternative, and it shall not be necessary to ask 
for general or other relief which may always be given as the Court may think 
just to the same extent as if it had been asked for. And the same rule 
shall apply to any relief claimed by the defendant in his written statement. 


Scope — The same cause of action can give rise to different reliefs. A plaintiff 
may claim them, separately, or collectively. It has always been the practice of the 
Court to confine the relief given under the power to grant general relief, the relief 
which is inconsistent with the case made out on the pleadings, and not to give relief 
inconsistent with it. Cockerell v, Dickem^ Mont. D. & D. 4; •, Mathers v. Green 
(1865) 35 L. J. Ch. I ; //lllv. G. N. Ry. Co., (1854) 5 De. G. M. &. G. 66 ; Hutton 
V. Hutton, (1916) I K. li. 642, 656. The power of Court to grant general or other 
relief not specifically claimed, while undoubted is always subject to the condition that 
the relief so granted is not inconsistent with that specifically claimed and with the 
case raised by the pleadings. A. I. R. 1933 267. 


General or other relief.— The intent and purpose of Order 7, rule 7i is to take 
the place of practice previously followed by Courts. 13 Lah. L. T. 31. A prayer 
for a general relief is no longer necessary under the new Code. Where facts pleaded 
and found proved show that the plaintiff is entitled to a particular relief the Court 
can grant him such relief though it is not specifically pleaded. A. I. R. 1930 
Nag. 92 = 26 N. L. R. 94=120 Ind. Cas. 321 ; see also A. I. R. 1930 Pat. 71 = 10 
P. L. T. 630=120 Ind. Cas. 292 i 1 18 Ind. Cas. 38i = A. I. R. 1929 All. 555. So a 
prayer for general relief is unnecessary. AH that is necessary is that the necessary 
foundation of facts must be laid in the plaint. A. I. R. (1923) Pat. 386= 
<1923) Pat. 153=5 P- L. T. 330=76 Ind. Cas. 940 ; A. I. R. 1921 Lah. 125 = 2 Lah. 
256= 107 P. L. R. 192! =64 Ind. Cas. 896; A. I. R. 1921 Pat 14=6 Pat. L. J. 
190=2 P. L. T. 325=60 Ind. Cas. 980 ; 54 lod. Cas. 797. Court can give the 
plaintiff a decree for less than what he had demanded if the Court finds him entitled 
to less relief. A. I R. 1923 Sind 5 (F. B.) = i6 S. L. R. 112 = 71 Ind. Cas. 161 ; 44 

Ind. Cas. 557 ; 33 M. L. J. 631 = 22 M. L. T. 391 =(1918) M. W. N. 110=43 Ind. Cas. 

760. Where the plaint sets out facts in issue that are material the plaintiff is entitled 
to relief which those facts will sustain under the general prayer but he cannot 
desert specific relief prayed and under the general prayer ask specific relief on 
another description unless the facts and circumstances mentioned in the plaint will, 
consistently with the rules of the Court maintain that relief. A. I R. 1924 Lah. 324 
= 69 Ind. Cas. 501 ; see also 4a C. 743=22 C. L. J. 419=20 C. W. N. 446=32 Ind. 
Cas. 437. Accounts can be directed to be taken although there is no prayer in 
the plaint to that effect but only a general prayer. 23 C. W. N. 500=29 C. L. J. 

280=51 Ind. Cas. 597. Rights to which a person is found entitled cannot he refused 

on ground of an exaggerated claim. 140 P. W. R. 1918= 13 P. R. 1919=4^ Ind. 
Cas. 679. Court can in a proper case pass a decree for redemption of a mortgage, 
though the suit as framed was one in ejectment. 44 Ind. Cas. 921. Where in a 
suit for khas possession, plaintiff was found not entitled to possession till after expiry 
of term decree for declaration at the end of such term, can be granted. 1 P. L. W. 
405-39 Ind. Cas. 596. In a suit for partition, decree for ejectment can be given, 
if that was asked for in effect and defendant was not taken by surprise. 13 S. L. R. 

1 59= 53 Ind. Cas. 722. 

The discretion under Order VII, rule 7 and Order XLI, rule 33, covers the 
granting of a dechratory decree in a suit for possession, where alternative relief is 
claimed therein. A. I. R. 1923 Lah. 422=85 Ind. Cas. 95. Decree in a suit should 
conform with the rights of the parlies as they were at the time of its institution. 44 
C. 47 = 24 C. L. J. 140=20 C. W. N. 1099=34 Ind. Cas. 869. A suit for share of 
inheritance is an administration suit, though not brought in that form and decree 
should be passed on lines of model decrees in A.pp. D. Forms 17 and 20, C. P. Code. 
41 Ifid. Cas. 579* Where written contract is iiiadmissible in evidence for want of 
stamp, oral evidence is admissible to prove the said terms. A suit should be brought 
within three years of the date of the transaction if it can be maintained on the 
original consideration. 29 C. L. J. 508=51 Ind. Cas, 945. 
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Where in a suit fcr possession by partition the estate is found impartible, a 
decree for joint possession should be given and the suit must not be dismissed 
ahhough plaintiff may not have expressly asked for a declaratory decree. A. I. 

K. 1921 All. 106^43 A. 318— ig A L.- J- 61=63 Ind. Ca«. 878 But where right of 

easement has been claimed but has not been established, the Court cannot 
give relief to plaintiff on basis of natural right not specifically claimed 

and created a new case. 57 Ind, Cas. 504. In a suit on a negotiable instru- 

mentv relief on the strengh of the original consideration can be granted if 

prayed for in the alternative. 460.663 = 29 C.L.J. 340=17 A. L. J. 405 = 25 M. 

L. T. 258 = 36 M. L J. 429 = 21 Bom. L. R, 606=23 C. W. N. 937 = 50 Ind. Cas. 216 
(P. C.). But in a suit for ejectment where property is found encumbered, prayer 
for redemption cannot be allowed. 4 0- L. J. 365=41 Ind. Cas. 171* In a suit to 
enforce transfer unenforceable under law, transferee cannot recover consideration 
money as damages. 4 O. L. J. 425 = 41 Ind. Cas. 435* 

8. [R. S. C. O. 20. r. 7.] Where the plaintiff seeks relief in respect of 

several distinct claims or causes of action 

Relief founded on separate founded upon separate and distinct grounds, 
grounds. stated as far as may be separately 

and distinctly. 


Notes.— Where the plaintiff claims properly by ownership as successor to a 
person in the mohant-sblp oi a temple and in bis reply to the defendant's written 
statement pleads, that he is entitled, even if not to the ownership, to the manage- 
ment of the property, the drst claim cannot include the second and plaintiff has two 
distinct claims, founded on separate and distinct grounds and the case falls under 
Order VII, rule 8. A. I. R, 1929 Nag. 347 = 120 Ind. Cas. 404. 


g. [S. 68.] 


Procedure 

plaint. 


(i) 

admitting 


The plaintiff shall endorse on the plaint, or annex 
thereto, a list of the documents (if any) which 
he has produ.ed along with it; and, if the 
plaint is admitted, shall present as many copies 
OD plain paper of the plaint as there are defendants, unless the Court by 
reason of the length of the plaint or the number of the defendant^, or for 
any other sufficient reason, permits him to present a like number of concise 

statements of the nature of the claim made, or 


Concise statements. 
case he shall present such statements. 


relief claimed in the suit, in which 


(2) Where the plaintiff sues, or the defendant or any of the defendants is 
sued, in a representative capacity, such statements shall show in what capacity 
the plaintiff or defendant sues or is sued. 

(3) The plaintiff may, by leave of the Court, amend such statements so as 
to make them correspond with the plaint. 

(4) The chief ministerial officer of the Court shall sign such list and copies 
of statements if, on examination, be finds them to be correct. 

N. B . — For local amendments in Allahabad, Calcutta, C. P., Madras, Oudh. 
Rangoon and Sind. — Vide infra. 

Suit instituted.— A suit is instituted when the plaint is filed and not when it is 
ordered to be registered. 34 C. L. J. 465=66 Ind. Cas. 923. 

Documents. — There is distinction between documents sued upon and documents 
relied upon by the plaintiff. 24 C. W. N. 302 = 56 Ind. Cas. 457. There is no 
provision of law which necessitates or even empowers the Court to return a plaint on 
the ground that the plaintiff* has not mentioned therein the list of the documents on 
which he relies. The only effect of a person not furnishing the list of documents on 
which he relies is that, unless the Court permits him to do so he is not entitled to 
produce them at a later stage. A. 1. R. 1930 Lah. 480= 122 Ind. Cas. 480. 


MO. [S. 57.1 

Return of plaint. 


(1) The plaint shall, at any stage of the suit, be returned to 
be presented to the Court in which the, suit 
should have been instituted. 


* This section has been applied to suits for the recovery of rent under the Chota 
Nagpur Tenancy Act, 1908 (Ben. Act VI of ,1908). 
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(2) On returning a plaint the Judge shall endorse thereon the date of its 
„ . , . presentation and return, the name of the party 

nlaS * " Presenting it. and a brief statement of the 

^ ' reasons for returning it. 


Scope— '‘When a suit is instituted in a Court which has no jurisdiction to try it 
then the Court must return the plaint to the plaintiff for presentation to the Court 
having jurisdiction. The provisions are wide enough to cover all cases where the 
Court is unable to entertain the suit for want of jurisdiction, whatever may be the 
nature of the objection to the jurisdiction. I am unable to construe this provision to 
be limited to cases where the Court is incompetent to try the suit by reason of the 
nature of the subject-matter and not on account of the value thereof being beyond 
the jurisdiction or even the subject-matter thereof being beyond the territorial 
jurisdiction of the Court, as for instance, merely to a case where a suit which 
should have been instituted in a Revenue Court is instituted in a Civil Court or 
7uc€ versa'* Per failal /.in A. 1. R. 1930 Lah. 394=1^7 Ind. Cas. 90S ; see also 
A. I. R. 1934 Pat. 234; A. I. R. 1934 Lah. 233. A Court not having jurisdiction 
to try a suit can neither transfer its jurisdiction temporarily to an arbitrator nor 
send the suit to the District Judge for transfer to the proper Court. The only 
course for the Court is 10 return the plaint for presentation to the proper 
Court. The only exception to the rule is where a preliminary decree for accounis 
has been passed by a Court not having jurisdiction to pass a 6aal decree 
on the examination of accounts. A. I R. 1930 Lah. 195=125 fnd. Cas. 334. la a 
suit for partition if it is found at the time of the hnal decree that the suit is under- 
valued, the Court cannot if the value of the property exceeds the pecuniary limits 
of the Court, declare preliminary decree a nullity and return the phint for presentation 
to competent Court. A. I. R. 1930 Cal. 147= 125 Ind. Cas. 104 ; see also A. I. R. 
1929 Lah. 248=117 Ind. Cas. 369. This rule applies where suit as ordinarily framed 
is wrongly instituted in that Court, but does not apply while it is found at the trial 
whether as the result of admissions made by the parties nr evidence led by them, 
that the relief which the plaintiff is really entitled to is different from that claimed 
in the suit and that that relief is not cognisable by that Court. In the latter case 
the Court cannot decline jurisdiction but should proceed with the trial or pass such 
decree as the circumstances permit. It may in certain fit cases grant permission 
for the withdrawal of the suit with liberty to file a fresh suit. A. I. R. 1930 Sind 
252 = 25 S. L. R. 68=130 Ind. Cas. 554. A plaint may be returned for proper 
presentation even at the instance of the plaintiff filing it in wrong Court. A I. R. 
1929 Pat. 722=118 Ind. Cas. 139. Court cannot return a plaint on the ground that 
the plaintiff has not mentioned therein the list of the documents on which he relies. 
A. 1. R. 1930 Lah. 480=122 Ind. Cas. 488. Where the first suit is instituted in a 
Court without jurisdiction, and a second suit in a Court of proper jurisdiction, 
the second suit cannot be regarded as a continuation of the first, even though 
the subject-matter and the parties to the suits are identical. A. I. R. 1929 P. C. 
103=56 C. 1048=56 I. A. 128=1929 A. LJ. 254=33 C. W. N, 485 = 29 L. W. 682 = 56 
M. L. J. 614=49 C. L. J. 462 = 31 Bom. L. R. 74i = (i929) M. W. N. 546 (P. C.)=ii5 
Ind. Cas. 713. Although Order 7, rule 10, does not apply to a chartered High 
Court, it can by virtue of its inherent powers direct the return of a plaint for 
presentation to proper Court on dismissing a suit for want of jurisdiction. 12 Rang. 
432=A. I. R. 1934 Rang, 342. For passing an order returning plaint to be 
presented to proper Court, it is not necessary that the Court so returning and the 
Court to which the plaint is ordered to be presented should be exercising the 
same kind of jurisdiction. A. I. R. 1934 234=149 Ind. Cas. 106. Rejection 

or return of plaint by Court is not justified merely because the suit is tenable by 
some other Court. 1936 A. M. L. J 67. A Court returning a plaint lor presentation 
to the proper Court cannot fix a time for such presentation, /h’i/. Order 7, rule 10, 
says the plaint should be returned and the word "plaint’’ must refer to the plaint 
which is the basis of the suit at the lime it is returned. If a Court has jurisdiction, 
it is Impossible for it to act under Order 7, r. 10, for the Court itself, if it has 
jurisdiction is the Court in which the suit should be instituted. A. I. K. 
1935 Rang. 310=158 Ind. Cas. 613. Where in a suit for possession, the value 
of land exceeds the pecuniary jurisdiction of the Court in which the suit is 
filed an order should be passed directing the plaintiff to present the plaint 
to a proper Court having jurisdiction in the matter. 153 Ind. Cas* 53 = 37 
Fi L» R. 125. 
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Where a Court originally had jurisdiciioo to fry the suit but discovers at the 
time of passing a decree that it is incompetent to pass the decree because of the 
pecuniary valuation, Order VII, rule lo, does not apply. A. I. R. 1928 Lah. 484«iio 
liid. Cas. 293. Order VJ I. r. 10, had not been overridden in the Punjab. A. I. R. 
192S Lah. 484 ==:iio Ind. Cas, 293. Court in which the suit is instituted cannot 
return the plaint for presentation to the proper Court on the ground that it would 
be more advantageous to the defendant to have the suit tried in that Court. The 
plaint can be returned only on the ground for want of jurisdiction. A. 1. R. 1927 
Cal. 87 = 97 Ind. Cas. 979. Where a Judge holds a case set out in the plaint to be 
untrue in fact, he ought to dismiss the suit on the merits and not return the plaint 
under Order VIL rule 10. If he returns the plaint, he fails to exercise the jurisdiction 
vested in him by law and the order is open to revision. A. I R. 1926 All. 58 = 48 A. 
168 = 24 A. L. J 83 = 90 Ind. Cas. 353. This rule applies only when it is found that 
the suit as originally framed was wrongly instituted ; it does not apply when it is 
found at the trial on the evidence that the Court has no jurisdiction to grant relief 
prayed lor. 135 Ind. Cas. 257 = A. 1. R. 1932 Sind 67 = A. L. R. 1932 Sind 293; 
A. 1. R. 1933 Sind 296. Where a Court found that it has no jurisdiction to try a 
suit, it should at once return it for presentation to the proper Court. It has no 
power to call on plaintiff to pay deficit Court-fee and on his default to reject the 
plaint. A L. R. 1933 Nag. 359. In case of transfer of parties raising valuation of 
subject-matter of suit beyond the Courtis jurisdiction the Court should add parties 
aud return the plaint for presentation to proper Court. A. I. R. 1926 Pat. 28 = 90 
Ind. Cas. 82. Court for determining jurisdiction cannot decide material issue in the 
case. A. I. R. 1926 Mad. 359 = 91 Ind. Cas. 737. Where a Court finds that it has 
no jurisdiction to try a suit it cannot try it on merits. If a decree be passed it 
can be set asivic in revision. A. I. R. 1925 Oucih 735 = 88 Ind. Cas. 991. Plaint 
cannot be returned for amendment. After retaining it on the Court file the plaintiff 
must if necessary be ordered to amend it within a certain time. A. 1. R. 1921 
Sind 166=178. L. R. 223 = 85 Ind. Cas. 893. 

Where a suit under s. 92, included claim for possession, Court should not 
return plaint altogether. The Court may allow the plaintifis, to amenl the 
plaint by striking off the claim for possession or may dismiss the claim 
with regard to that particular relief in its judgments. A. I. R. 1925 All. 683 = 
47 A. 770=* 23 A. L. J. 661 = 89 Ind. Cas 40. A Court should on plaintifPs refusil 
to pay Court-fee though for a claim exceeding its jurisdiction reject the plaint. 
If plaintiff pays the requisite Court-fees the plaint should be returned for presen- 
tation to proper Court. A. I. R. 1924 Mad. 646=46 M. L. J. 345 = 34 M. L. T. 92 = 77 
Ind. Cas. 338 ; 77 Ind, Cas. 7S1. The provisions of this rule are absolute in their 
terms. (1920) M. W. N. 163=10 L. W. 535=53 Ind. Cas. 308. Where valuation is 
not contested, Court must entertain plaint. 18 O. C. 364=33 Ind. Cas. 619* 
Where plaint is returned both by the second class subordinate Judge's Court as 
well as Small Cause Court, the correct procedure would be to make an appli- 
cation to the District Judge under the provisions of Order 46, rule 7. 145 Ind. 
Cas. 261 =A. 1. R 1933 Nag. 221. Where the plaint of a pauper suit has been 
returned by a Munsi^'s Court as being undervalued, the plaintiff must get fresh 
leave to sue as pauper from the subordinate Judge. 1933 N. 197- Out 

of two claims, one which is out of jurisdiction shall be regarded as a separate 
claim. A. 1. R. 1921 All. 193=19 A. L J. 822 = 64 Ind. Cas 688 ; see also 54 Ind. 
Cas. 655 ; 54 Ind. Cas. 364=6 O. L. J. 640=41 Ind. Cas. 125=4 O. L. J. 374* In 
Case of want of jurisdiction the plaint must be returned for being presented to the 
proper Court. 41 M. 7oi = (i9i8) M. W. N. 497 = 24 M. L. T. 46= 
35 M. L. J. 27=46 Ind. Cas. 266, The Revenue Court must admit the 
plaint when it is returned to it by the Civil Court. 6 L. W. 239=42 
Ind. Cas. 483. Court roust entertain plaint when valuation is not contested. 
18 O. C. 364=33 Ind. Cas. 619. Failure to adopt proper procedure such as 
could have given the Court the jurisdiction entails the dismissal of the suit A. L K 
1922 Bom. 152 = 46 B. 229=23 Bom. L. R. 1086=64 Ind. Cas, 919 Where a suit 
which is ordinarily to be instituted in a MunsifTs Court is filed in a Subordinate 
Judge’s Court who has jurisdiction to entertain the suit and the evidence has been 
gone into and concluded on both sides but objection is raised when argumento are 
being beard that the suit ought to have been instituted in the MunsifiPs Court, the 
Subordinate Judge should bring the be^ng to a conclusion and deliver Judgment 
and not direct the plaint to be returned to the MunsifTs Court even though it U 
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irregular on the part of the plaintiff to have instituted the suit in the subordinate 
Judge’s Court. A. I. R. 1934 Cal. 524. 

At any stage of the suit —These words have been added in the new Code 
of 1908. There were no such words in the previous Codes. Si ill under the old 
Codes it was held that the plaint should be returned at any stage of the suit where 
it would be discovered that the Court had no jurisdiction to try the suit. 23 W. R. 
263 ; 8 C 834 ; 8 M. 62 ; 2 A. 357 ; 8 B. 313 (F* ^ )• .The plaint should be at once 
returned where the Court discovers that the valuation is beyond its jurisdiction. A. 
I. R. 1931 Mad. 69=^59 M. L J. 8 qo=(i 930) M. W. N. 656*33 L. W. 68= 129 
Ind. Cas. 625 ; A. I. R. 1927 Pat. 258-6 Pat. 35! = 103 Ind. Cas 435 ; A. I. R. 1922 
All. 424—44 A. 686=70 Ind. Cas. 98 Where suit is not cognizible by Small Causes 
Court, plaint should be returned at any stage but should not be dismissed. 27 C. 
L. J. 590=41 Ind. Cas. 203. 

Want of juriediotion.— Where a Court finds that on correct valuation of plaint 
suit is beyond its pecuniary jurisdiction, the plaint should be returned for presen- 
tation to proper Court. The latter Court can consider whether proper Court-fees have 
been paid and proceed as provided by law. The former Court has no such power. 
A. I R. 1931 Mad. 67=129 Ind. Cas. 826 ; see also A I. R. 1930 Mad. 699=31 L. 
W. 831 = 58 M. L. J. 651 = 126 Ind. Cas. in. The jurisdiction in a particular case is 
determined by the nature of the claim as brought. A. I. R. 1928 Nag. 221 = 107 Ind. 
Cas. 671. The subject-matter of the suit or application must be determined by 
looking into the application itself or the plaint of the suit itself. A. I R. 1^27 Cal. 
711=46 C. L T 46=104 Ind. Cas. 349. Court in which the suit is instituted cannot 
return the plaint for presentation to the proper Court on the ground that it would 
he more advantageous to the defendant to have the suit fried in that Court. The 
plaint can be returned only on the ground of want of jurisdiction. A. I. R. 1927 Cal. 
87 = 97 Ind. Cas. 979. Where the plaint is not mala fide it will determine jurisdiction 
although it may be mistaken. A. I. R. 1926 All. 747 “96 Ind. Cas. 787. Where some 
causes of action are within and some outside the jurisdiction of a Conrtf the Court 
should retain the plaint, strike out that part which is beyond its jurisdiction and try 
the case. For the struck-out part, the plaintiff may file another suit in proper Court. 
A. I. R. 1926 Bom. 383 = 28 Bom. L. R. 521 = 94 Ind. Cas. 783. Where return of 
plaint has been ordered, but plainlift is willing to drop part of his claim to bring his 
case within Court’s pecuniary jurisdiction, Court can admit the plaint as amended. 
A. I R. 1926 Mad. 133=22 L. W. 532=(i925) M. W. N. 804=92 Ind. Cas. 800. 

A suit should not be dismissed on the ground that the Court has no jurisdiction 
to try the suit but it should be returned for proper presentation. A. I. R. 1926 Mad. 
140=22 L. \V. 522 = (i925) M. W. N. 771=91 Ind. Cas. 280. Where Judge holds 
a case set out in the plaint to be untrue in fact, he ought to dismiss the suit on the 
merits and not to return the plaint under this rule. If he returns the plaint, he fails 
10 exercise jurisdiction vested in him by law and the order is open to revision. A. I. 
R. 1926 All. 51 =48 A. 168 = 24 A. L. J. 83 = 90 Ind. Cas. 353. Under Order 7. rule 
10, a Court which finds that it has no jurisdiction to entertain a suit should return 
the plaint for presentation to the proper Court. The suit cannot be dismissed 
straightway. 133 Ind. Cas. 411== A. I. R. 193* A.II. 664 ; see also 129 Ind. Cas. 826 
“34 L. W. 352= A. I. R. 19U Mad. 67=61 M. L. J. 43 ; A. I. R. 1933 Nag. 82 ; 
A. I. R. 1933 Lab, 851=34 P. L. R. 658=145 lad- Cas. 755. After arguments of 
both parties the Court cannot raise the question of jurisdiction suo motu and return 
the plaint. 32 P. L. R. 737 = 131 Ind. Cas. 303. The question of jurisdiction and 
valuation should be decided at the earliest possible oppoiiunity and where the Court 
finds that it has no jurisdiction, it should return the plaint for presentation to a 
Court having jurisdiction. It should not enforce payment of Court-fees. 29 N. L. R. 
367= A. 1. R. 1933 Nag. 312. Allegations in the plaint determine the jurisdiction 
of Courts. If the plaint discloses allegations which are cognizable by the Munsiff 
and he decides against the claim of the plaintiff for rendition of accounts, the pLiin 
duly of the Court is to dismiss the suit and not to relern the plaint for representation 
to some other Court, which on the plea of the defendants, would have jurisdiction. 
1933 A. L. J. 667= A. I. R. 1933 All. 745- 

Bie return of plaint by appellate court.— Even after the trial of the suit, 
the appellate Court is competent to order for the return of the plaint for presentation 
to the proper Court, i B. 538 ; 55 P. R. 1878 ; W. R. (1864) 65 ; u M. 197 5 5 W. 
R. Act X, Ruling 87 ; 8 C. 126 ; 9 D. 259 5 9 B- 266 ; 7 C. L. J. 152. There is no 
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bar for the exercise of this power even in second appeal. 9 B, 259 ; 9 B. 266 ; 10 

Order VII, r. 10. applies to appeals. A. I. R. 1923 Nag. 
310 — 8 N. L. R. 63»74 Ind. Cas. 93. The order of an appellate Court returning a 
plaint K appealable. 8 C. 126 ; 3 C. W. N. 243s* 27 C. 275. It is within the power 
of the High Court to decide questions of jurisdiction necessary for the trial of the 
suit A. I. R. 1922 Pat. 368=2 P. L. T. 739*64 Ind. Cas. 496. 

. Linutation.*;— Where a plaint is returned the time to be excluded under s. 14, 
Limitation Act, is the period from the date of presentation to the date of return of 
plaint. A. I. R. 1926 Mad. 178=22 L. W. 816=92 Ind. Cas, 373. Court ordering a 
return of plaint for presentation to proper Court on payment of additional Court-fee, 
cannot review its order and extend time previously fixed for payment of Court-fee. 
A. I. R. 1926 Mad. 133=22 L. W. 582=(i925) M. W. N. 804=92 Ind. Cas. 800. No 
dale was fixed by the Subordinate Judge when he passed his order on 25th March, 
1924, on which the plaintiff should ask the office to hand over the plaint to him, in 
persuance of the order reiurninar the plaint under Order 7, rule 10, C. P. Code. The 
plaint was actually returned by the office on loth April, 1924, on which the proper 
Court was closed owing to an epidemic of plague in the district. The plaint was 
presented on 22nd April, when Court re-opened. The lower appellate Court dis- 
missed the suit holding that plaintiff was remiss in not trying to obtain the plaint 
earlier : Held that no litigant party could suffer on account of laches or delay of the 
Court or its office and that, therefoie, the Courts below were not justified in throwing 
out the plaintiffs suit as barred by limitation. A. L. R. 1933 Lab. 1207 = A. I. R. 
1933 L:.h. 711= 145 Cas. 5 = 34 P. L. R. 634. 

Appeal. — The return of a plaint docs not deprive the plaintiff of his right of 
appeal, even after filing the plaint in the directed Court. 41 M. 721 = 34 M. L. J, 
397 = 45 Cas. 89. Where on appeal from an order returning a plaint to be 
presented to the proper Court, an order is passed remanding the case to the trial 
Court, no further appeal thereform lies, nor is it liable to a revision. 125 Ind. 
Cas 581. High Court can revise the order directing the plaint to be returned 
for presentation to proper Court. A. I. R. 1930 All. I58 = (i929) A. L. J. 
1157 = 124 Ind. Cas. 478. An appeal lies against an order wrongly returning 
the plaint to be presented to the proper Court. A. I. R. 1930 Nag. 207 = 
13 N. L J. 4 = 121 Ind. Cas. 668. Where a plaint is returned by a Civil Court 
after it had been rteurned by a Small Causes Court, the order of the Civil Court 
does not come under Order VII, rule 10, and no appeal lies on it. A. I. R. 1926 
Cal. 83=85 Ind. Cas. 1002. Where Civil Court has held that it cannot entertain 
appeal and that the appeal lies in a Revenue Court, it should not dismiss the appeal, 
hut return the Memorandum of Appeal for presentation to the proper Court. A. I. R. 
1925 Oudh 499=12 O.L.J. 362 = 2 O. W. N. 499=89 Ind. Cas. 511. An appeal 
lies from an order returning a plaint for presentation to the proper Court but a 
second appeal does not lie in such a case. 134 Ind. Cas. 203=32 F. L. R. 362 = A. I. 
R. 1931 Lah 294 ; A. I. R. 1926 Lah. 141=89 Ind, Cas, 384 ; A. I. R, 1925 Bom. 
431 = 27 Bom. L. R 635 = 88 Ind. Cas. 753. Where the averments contained in 
the plaint given jurisdiction 10 the Court to entertain the suit as framed and such 
Court on finding that the allegations contained in that plaint to be false dismisses 
the suit, the proper order that the appellate Court should pass is to uphold the 
decree of the trial Court and not to return the pl.iint for presentation to the proper 
Court. A. I. R. 1933 All. 745=1933 A, L. J. 667 = A. L R. 1933 All. 537' An 
appeal is provided under Order 43, rulci, clause (a) on an order returning plaint 
under Order Vll, rule 10. The order by the appellate Court becomes final under 
s. 104, cl (2) and section 105 does not preclude the aggrieved party from disputing 
the correctness of the remand order in second appeal if he is otherwise entitled 
to do sa A. I. R. 1926 Mad. 900=51 M. L. J. 119=24 L. W. 630=97 Ind. Cas. 
790. Appellate Court reversing order rejecting plaint should leave parties to seek 
their own remedies. (1915) M. W. N. 784=32 Ind. Cas. 759. An appeal presented 
to the High Court wrongly without any excuse, should be dismissed, as the High 
Court will in such cases refuses to return the Memorandum of Appeal. A I. R. 1925 
Cal. 335 = 80 Ind. Cas. 858. Where plaint has been returned for presentation to 
proper Court, the plaintiff can present the same to proper Court even after 
unsuccessful appeal if it is not barred by limitation. A. I. R. 1925 Bom. 418=27 Bom. 
L.R 652=89 Ind. Cas. 68 Order returning a Memorandum of Appeal to be present^ 
to the proper Court can be revised. A. I. R. 1925 Lah. 479=7 Lab. L. J. 285=26 
P* L. R. 584 *"90 Ind- Cas. 603, 
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Bepresentation. — Where a plaint is returned for presentation to proper Court, 
it can after amendment be represented to the same Court. A. I. R. 1931 Mad. 8=3 
52 L. W. 694-59 M. L. J. 953**29 Ind. Cas. 254. When a plaint is returned for 
presentation to proper Court, the suit is said to be instituted on date of such presen- 
tation and the suit thus presented cannot be said to be in continuation of the suit 
filed in a Court without jurisdiction. A.I.R. 1928 Bom. 421 = 30 Bom. L.R. 970=52 B. 
548-113 Ind. Cas. 511 ; A. I. R. 1926 Cal. 3SS*30 C. W. N. 90. The presentation 
of a plaint in another Courts after its return by the Court to which it is first presented 
by mistake is a continuation of the original suit and therefore a fresh vdkaltnama in 
another Court is not necessary. A. 1. R. 1923 Nag. 182 = 19 N. L. R. 3=6 N. L. J. 
100=71 Ind. Cas. 436. When a plaint is returned for presentation to the proper Court, 
the plaintiff can pay the deficit Court-fees in the Court having jurisdiction to hear the 
case by t iking advantage of previously paid Court-fess. A. I R. 1927 Bom. 257 = 
51 B. 236=29 Bom. L. R. 280=101 Ind. Cas, 343> If the Court-fees Act is amended 
in the meantime increasing the amount of Court-fee payable thereunder the plaintiff 
should be credited with originally paid Court-fee. A. I. R. 1926 Cal. 355*3o C. W. 
N. 90=91 Ind. Cas. 862. 


Rejection of plaint. 


1 f . [S. 54.] The plaint shall be rejected 
in the following cases : — 


(fl) where it does not disclose a cause of action ; 

(6) where the relief claimed is undervalued, and the plaintiff, on being 
required by the Court to correct the valuation within a time to be fixed 
by the Court, fails to do so ; 

(r) where the relief claimed is properly valued, but the plaint is written 
upon paper insufficiently stamped, and the plaintiff, on being required by 
the Court to supply the requisite stamp paper within a time to be fixed by 
the Court, fails to do so ; 

{(i) where the suit appears from the statement in the plaint to be barred 
by any law. 

N. B . — For local amendment in Calcutta.— infra. 


Scope —This rule applies to first proceedings only. A. I. R. 1930 Nag. 224= 
2^1 N. L. R. 183=124 Ind. Cas. 241. This rule is only a rule of procedure and is 
Only meant to secure proper Court-fees and stamps. A. I. R. 1930 Cal. 686 = 58 C. 
281 = 131 Ind. Cas. 587. An order refusing permission to sue in forma pauperis 
does not come under the rule. A. I. R. 1928 Nag. 24=10 N. L. J. 177— 105 Ind. Cas. 
30. Provisions of this rule is not exhaustive, plaint may be rejected under s. 151. A. 
I. R. 1924 Oudh 413=11 O. L J. 260=83 Ind. Cas, 778. The dismissal of a suit and 
rejection of a plaint arc not identical terms. In one case a decree is pissed, in 
the other it is merely an appealable order. 54 A. 525 = 138 Ind. Cas. 396= 1932 A. L. 
J 489= A. 1. R. 1932 All. 543 ; see also 59 C. 388=138 Ind. Cas, 643 = A. I. R. 19^2 
C.al. 482. This rule read with s. 107 (2) would seem to make it clear that the 
Memorandum of Appeal should first be returned for correct stamping. 1932 M. W. N. 
104. Suit not otherwise bad and which has reached the stage of arguments must 
be dismissed and not rejected. A. I. R. 1928 Oudh 495 = 5 O. W. N. 927=114 Ind. 
Cas. 510. It is not absolutely necessary to draw up a decree in an order rejecting 
a plaint. A. I. R. 1929 Lah. 83=108 Ind. Cas. 597* Court can dismiss the suit filed 
by next friend of minor, if not in minor's interest. A. I. R. 1924 Oudh 413=11 O. 
L. J. 260 = 83 Ind. Cas. 778. Plaint must be rejected as a whole but with due dis- 
cretion. A. I. R. 1921 Sind 106=17 S. L. R. 9=80 Ind. Cas. 958. Proceedings 
taken in a plaint insufficiently stamped are not bad in law. A. I. R. 1928 Lah. 221 = 
106 Ind. Cas. 817. Dismissal for dtfault cannot be set aside on the ground that plaint 
ought to’*liave been rejected. A.LR. 1924 Pat. 271-2 Pat. 784. A- suit can be rejected 
at any stage of the suit even after its registration. A. I. R. 1935 Cal. 764. An 
application for leave to sue in /orwa is not governed by this rule becaus 3 
until the application is granted the suit cannot be regarded as instituted. 1 58 Ind. 
Cas. 790= 1935 M. W. N. 863=42 L. W. 655- A. I. R. *935 Mad. 878 ; see also 40 C. 
W. N.747=A. I. R. 1936 Cal. 221 = 162 Ind. Cas. 689. The mandatory provision 
contained in Order 7, rule ii, is intended for cases where no other complication 
intervened, and the Court has sufficient inherent power to depart from the normal 
procedure to suit in extsgencies of the situation. Ibid, A plaint can be rejected at 
any stage of the suit even alter registration. 40 C. W. N. 1390. In deciding an 

C. P. Code— 58 
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application for rejection of a plaint, under the provisions of Order 7, rule 1 the 
Court is not entitled to go beyond the pleadings, and cannot look at the affidavits 
filed in connection with ihe application. 41 C. W. N. 193. 

Clause (a'— Does not disolose oauae of aotion.->Cause of action means 
every fact which would be necessary for the plaintiff to prove, if traversed, in order 
to support his judgement of the Court. It does not contemplate any rule of limitation 
barring the claim. S4A. $25=138 Ind. Cas. 396=1932 A. L. J. 489= A. I. R. 1932 
AU. 543. A suit should not be wholly dismissed for non-compliance with s. 80, 
C. P. Code. A. I. R. 1931 Mad. 175*32 L. W. 810=59 M. L. J 923=54 M. 416= 
129 Ind. Cas. 456. In a suit for damges against railway, omission to give details 
is not fatal. A 1. R. 1929 All. 597*19^9 A. L. J. 859=51 A. 895*119 Ind. Cas. 95. 
In a suit to set aside a mortgage decree on the ground that the execution of the 
mortgage was fraudulent, fraud in conduct of mortgage suit need not be alleged. 
A. I. R. 1925 Mad. 792=48 M. L. J. 351 — (1925) M. W. N. 162=91 Ind. Cas. 717 ; 
A. I. K. 1931 Lah. 77*31 P. L. R. 946=131 Ind. Cas. 129. Where plaint states no 
cause of action, it must be rejected. A. I. R. 1923 Lah. 290=75 Ind. Cas. 165 ; 64 
Ind. Cas. 9i9=A. I. R. 1922 Bom. 154=44 B. 229=23 Bom. L. R. 1086 ; 3 C. W. N. 
220 ; 7 C. 343 ; 3 A. 766 ; 15 C. 533 (P.C.). Hut in money claim decree may be 
given even though cause of action arises during the conduct of suit. A. 1. R. 192 3 
Lah. 590=6 Lah. L. ]. 31 = 75 Ind. Cas. 562. Mortgagee paying Government revenue 
for two out of three mortgagors in separate possession and suing all for money, 
has no cause of action against third for paying his revenue. 14 A. L. J. 605 = 35 I^i^* 
Cas. 198. Power of appellate Court is co-extensive with trial Court. A. 1. R. 1924 
Nag. 80=69 Ind. Cas. 554. Rejection of a plaint for no cause of action by appellate 
Court operates as w judicata. 57 Ind. Cas 684. If the plaint is defective, suit 

cannot 1^ dismissed or rejected. Court is bound to give time for ainendtneni. 

I Pat. L. T. 188=2 U. P. L. R. (Pat) 29=55 Ind. Cas. 445. There is no provision 
in the Code for rejection of a plaint in part. A. I. R. 1936 Lah. 1021. 

Clatise (b).— This rule extends to or is applicable to cases where the Court 
has jurisdiction to try the suit, even if the relief claimed is undervalued. A. 1. R. 
1927 Bom. 257=51 B. 236=29 Bom. L. R. 280=101 Ind. Cas. 343. Undervalued suit 
should not be dismissed but plaint should be returned for being presented to proper 
Court. 41 Ind. Cas. 167 ; see also 77 Ind. Cas. 781 = 46 M. L. J. 345 : i,3 B. 517 ; 
133 Ind. Cas. 664 = 32 P. L. R. 455 = A. 1. R. 1931 Lah. 622. Clause (b) gives power 

to Court in a case of under- valuation of a relief to require the plaintiff to 

correct the valuation given by him in his plaint and to reject the plaint in 
case the plaintiff fails to do so. A. I. K. 1934 Cal. 448=59 C. L. J. 233= 
38C.W. N. 589=61 C. 796=149 Ind. Cas. 3. Plaint alone can be considered to 
value suits. Circumstances subsequently influencing Court's judgment are not to 
be taken into consideration. A. 1. R. 1924 Cal. 969=40 C. L. J. 150=79 Ind. 
Cas, 982; see also 17 B. 56; 33 C. 734 = 9 C. W. N. 690. This clause applies 
only to a case in which the relief claimed is undervalued. 59 C. 388= 138 Ind. 
Cas. 643 = A. 1. R. 1932 Cal. 482. A plaint returned for presentation to the proper 
Court if again returned on account of wrongful valuation by the latter Court to 
the Court which first returned it cannot be said to have been filed on the latter 
date of presentation, to the Court first returning it. A. 1. R. 1929 Lah. 409= 
30 P. L. R. 206= II Lah. L. J. 251 = 116 Ind. Cas. 317* Where a Court finds that on 
a correct valuation of the plaint it is not cognizable by it, the proper thing to be 
clone is to return the plaint so that it may be presented to the proper Court. 
It has no jurisdiction to ask the plaintiff to amend his valuation and pay additional 
Court^fee and then return the plaint. A. I. R. 1931 Mad. 67=61 M. L. J. 438*129 
Ind. Cas. 269. This rule controls Court-fees Act, s. 7, sub-section (4\ A. I. R. 1934 
Cal. 448 (F. B.). 

Clause (o).— The words ‘‘properly valued" are sufficientjv wide to cover the 
case where a proper valuation has been arrived at by the Court, equally with the 
case where the proper valuation has been stated by the plaintiff himself. 36 C. W. 
N. 567=139 lad. Cas. 520= A. 1. R. 1932 Cal. 685. So a Court can make proper 
valuation after investigation in course of suit and can require the plaintiff to supply 
the deficit Court-fees within a fixed time. On failure on the part of the plaintiff 
lo pay the deficit Court-fee, the Court is bound to reject the plaint. Ibid ; see also 
A. I. R. 1932 Pat. 111 = 133 Ind. Cas. 449*A. L. R. 1932 Pat. 45 1* The question 
whether a plaint ought to be rejected under Order 7. rule 1 1, cannot depend on any- 
which the defendant may say in his written statement. The defect whicji 
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entitles the Court to reject the plaint ought to be apparent on the face of the plaint, 

and it is the duty of the Court under Order 7 lo examine a plaint before issuing 

summons. The discovery of the patent defect should, as a rule, not be deferred 

the summons has gone out, and the written statement has come in. A. 1. R. 1933 Smd 

I = U2 Ind. Cas. 501. Where ihe plaintiff instituted a suit in the ordinary way and 

subsequently when called upon to piy additional Court-fee he applied to 

the suit in forma paupeHs. held that the Court has po wer to allow him to continuj 

the suit, which has been instituted 928=107^ 

60 C. 827 = 57 C. L. I. 441 ; see also A. I. R. *933 Mad. 49^— 64 M. L. J- 728 1933 
M. W. N. 468=37 L. W. 3*5. A plaint without any stamp should be rejected. A. I.K. 
loto Nm 2U=26 N. L. R. i8t= t24 Ind. Cas. 241 Insufficiency of stamps does 

no^ entail the rejection of Ac pUint, time to provide sufficient «amps,^^^^^^ 

correct valuation of the suit must be given. A.I.R. *927 Mad. i 54 - J- 5 

Ind. Cas.88i ; see also A. I. R. I930 L T^o’- 

t24=lnd. Cas. 420 ; A. 1. R. 19A Mad. 676=(i9r6) M^W. N- ^>- 5* “• J-J- 9--- 
9; Ind. Cas, 439 ; A, I. R. 1916 Cal. 504=91 Ind- Cas. 688 ; 86 1^. Cas^i;9i-A. I-R- 
1925 Mad. I04S i A. 1. R. 1922 Cal. 506=49 C. 880=27 C. W. N. C.^. L 

Cas tea- A I R 10^6 Nae. 312=93 Ind. Cas. 64. The dismissal of the plaint tor 
SnlapSare^ce of the plai^1iff^n thi fixed day and the *“bs^nt ^on-paymeat tf 
the deficiency cause the dismissal of the P'a>nt is ““-I®/ ^rder Vll rule 1 1 ^ 
not under Order IX. r. 8. A. I. R. 1929 Mad. .344= 1 17 Ind- Cas. 789. The plam^ 
deemed to have been presented within the Pe"Od of limitation if time is give^^^ 

Couri to supply the deficit stamps on the day fixed after hraitation. A.I.R. 1928 Lah, 
-7j- lie inH r.s eS7 • see also A. I. R. 1926 Nag. 156=89 Ind Ca». 419 .A. 1. tc. 
Al? Ja8=Te A 318=21 A L. T. 387-74 Ind. Cas. 358 ; A. I R. 1922 Pat. 56= 
T. U24 o Ind*. Cas. 378. The language of Order 7. rule 11 (f), eaves no room 

(or doubt Iha/it contemplates “ses in which Court-fee on the plaint ot on^ihe 

Memorandum of Appeal itself is not paid. A. I. R. I937 ' t. incumbent 

jurisdiction to return a plaint presented with an . ‘V® ISd be 

iponthe Court to receive and fix a time w.ihm which the deficien^^^^^^^ be 

made up and if it is not complied with within the lime allowed to reject it. A. I K. 
1937 Mad. 266. But there is nothing illegal in permitting a plaintiff to file a p 
« ith stamps of a denomination smaller than the one required 

requisi.e stamps are not available, nid, The Court can exercise P2wer to 
correct the valuation at any stage of the suit. 5^ M. I03i.=®68 . . J. 755 

1935 Mad. 569=41 L. W. 562= 157 Ind. Cas. 94. 

Order rejecting plaint for non-paymwt of Court-fee cannot be restored if ^gned 
by Court, but is subject to review, A. 1. R. 1923 534-2 Pat. 5 4 4 ' 

^l\ = 72 Ind. Cas. 629. In arbitration suit, failure to . P^^V *®. f 1®' 

TincuiLed from Court-fee should not incur dismissal of suit, after decree has been 
Sr^ to be drawn up. .7 A. L. J, 493=50 Ind Cas. 886 No “rder for add'ho^^^ 
Court-fee can be issued after the suit is dismissed. ^I; R- ‘92^„. ^e 

L I 18=86 Ind. Cas. 266. The lower Court returned the pkint and ordered the 
piaiiitiff to pay Rs. 57-8-0 to make up the proper Court-fee. The plaintiff reduced 
the claim without the permission of the Court and returned the plaint with » Court- 
fee of R™ 37 Xch was then correct. The Court held that the plaintiff had not 
obeyed the^order of Court and that the original plaint would not have the same 
effect as if the proper fee had been paid at the outset and rejected the plaint unde 
this rule: thlit the order of the lower Court was wong 

is always at liberty 10 relinquish *"7 “I ‘‘',® Mad %= 

bring it within a certain Court-fee. 1931 M. W. N. 677=A. I. R. I93i Mad. 71P 
134 Ind. Cas. 815 = 34 L* W. 252. 

Clause (d)— If it appears to be barred by any law, plaint jj®, 

under clause (d) and not dismissed. 21 C. W. N. 209=29 O. L. J. >7—35 I“<I; Cas. 
In a JJlyini the provisions of the Indian Limitation Act to die suit th^plmnulTs 

versian is ihc only one which should be considered. A. I. R. 1927 
versKin is i ic / _ . . _ Limitation Act is absolute in its terms 


tan 5'lte il^tellef ebimrf IrlTibe «i'ly ciiloion for the 
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where a plaint has been rejected on the ground that the cliim is barred by limitation, 
the plaintiff would be at liberty to file a fresh plaint either without any new allega- 
tions or with new allegations showing an exemption from the law of limitation. 54 A. 
525*193* A. L. J. 489= A. I R. 1932 All. 543=138 Ind. Cas. 396=A. L. R. 1933 All. 
689, There is revision from an order wrongly dismissing a suit as time-barred. A. 
1 . R. 1928 Lah. 274- 115 Ind. Cas. 757. 

Appeal. — High Court cannot call for revision of a plaint which is rejected for 
there is scope for appeal on rejection. A. I. R. 1930 Pat 277—11 P. L. T. 172- 122 
Ind. Cas. 152 ; 60 C. L. J. 197 — 38 C. W. N. 1063. An order pissed in appeal on 
rejection of a plaint that no appeal lies is also a decree and is therefore, subject to 
second appeal and not revision. A. I. R. 1929 Cal. 226-49 C. L. J. 81 = 115 Ind. Cas. 
368. An order rejecting an appeal from an order disallowing the plaintiff to sue as a 
pauper and requiring the Court-fees to be paid on a fixed date is subject to revision'll 
proceedings only. A. 1 . R. 1929 Lah. 125 — 112 Ind. Cas. 490. According to the prac- 
tice of Madras High Court, order holding that certain Court-fee is payable is revisa- 
ble. A. 1 . R. 1925 Mad. 722-48 M. L. J. 514= 1925 M. W. N. 104 = 87 Ind. Cas. 25. 
Appeal on rejection of plaint for undervaluation cannot be rejected for deficiency of 
stamps without ascertaining value of the suit, even though valuation is not changed in 
appeal. A. I. R. 1926 Cal. 427 — 87 Ind. Cas. 651. An appeal does not lie against 
the order of appellate Court setting aside an ord.:r of Court of first instance rejecting 
a plaint under Order 7, rule 11, and directing the trial Court to proceed with the 
trial of the suit. Such order is not an order under O. 41 , rule 23, and is not 
appealable under Order 4^ r- i (a). A. I. R. 1937 Lah. 380 ; see also 6 C. L. J. 
214 ; A. I. R. 1915 Lah. 8 ; A. I. R. 1929 Lah. 83. 


12. [S. 5S-] Where a plaint is rejected the Judge shall record an order 

^ t • to that effect with the reasons for such order. 

Procedure on rejecting plaint. 


Notea — A Memorandum of Appeal can be rejected under Order XLI, rule 3, or 
under this rule on the grounds set forth under rule 1 1 of Order VII. But when it 
is so rejected the reasons for rejection ought to be recorded. 1 5 A. 367 


13. [S. 56.] 

Where rejection 
does not preclude 
lion of fresh plaint. 


The rejection of the plaint on any of the grounds herein- 
f . . before mentioned shall not of its own force pre- 
prescnia- plaintiff from presenting a fresh plaint 

^ in respect of the same cause of action. 


^ Notea — Unless it Is barred by limitation a fresh suit can be brought on the 
same subject-matter even after the rejection of the plaint under Order 7 i rule 1 1. 14 
W R. 289 ; 12 A. 553; 15 C. 533 *. 13 M. 44 8 A. 282. The dismissal of a suit under ss. 
10 and II of the Court Fees Act has the effect of rejection of a plaint. 12 A. 129 (130). 
But when a plaint is rejected on merits after full trial, a subsequent suit on the same 
subject-matter is barred by w judicata. 60 Ind. Cas. 694 — (1920) M. W. N. 616= 
12 L. W«457. Not amending plaint rejected for multifariousness within lime given 
by Court is not fatal to fresh suit for same cause. A. 1 . R. 1927 Lah. 83— 99 Ind. 
Cas. 538. 

Documents relied on in Plaint. 


14. [S. 59.1 (1) Where a plaintiff sues upon a document in his possession 

or power he shall produce it in Court when the 
plaint is presented, and shall at the same time 
deliver the document or a copy thereof to be 


Production of document on 
which plaintiff sues. 


filed with the plaint. 

(2) Where he relies on 

List of other documents, 
to be added or annexed to the plaint. 

N, B . — For local amendment in Oudh . — Vide infra. 


any other documents (whether in his possession or 
power or not) as evidence in support of his 
claim be shall enter such documents in a list 


Soope.*-It.is mandatory to produce along with plaints accounts and other documents 
on which the claim is bared Other documents of evidence must be produced at the 
first bearing, i Lah. 6»6 P. W. R. 1920-19 P. L. R. 1920-57 lnd« Cas. 187 ; see 



tHB CObB OP ClVlL PROCBDtJRit. 


461 


0. 7. r. 16.) 


also 21 C. W. N. 553=25 C. L. J. 273=19 Bom. L. R. 394=39 Ind. Cas. 243 (P. C.). 
Sufficient cause must be shown for non-production of documents along with plaint or 
at first hearing. A. I. R. 1927 Oudh 612 = 1 Luck. 56= loi Ind. Cas. 911. The 
object of the rule is to shut out suspicious documents and to afford as little oppor- 
tunity as possible for the production of false and fabricated documents in Court, So 
a document not filed with plaint with Court’s knowledge cannot be deemed to be 
fabricated and should be allowed at any stage. 60 Ind. Cas. 372 ; 22 B. 173. 
Document not mentioned in plaint may not be admitted by Court at subsequent 
stage. 95 Ind. Cas. 258 = A. I. R. 1926 Lah. 527 — 8 Lah. L. J. 346. Documents not 
mentioned in the plaint are adismissible to refresh memory of witness. A. I R. 1918 
P. C. 118=41 A. 33=21 O. C. 328 = 23 C. W. N. 577 = 6 O. L J. i 68=( i 9 i 8) M. W. 
N. 490=45 I. A. 284 (P. C.)=49 Ind. Cas. 540. Non-production of docmentsin exis- 
tence at the date of suit and required to be produced along with plaint should not 
necessarily cause rejection of suit. 44 fud. Cas. 21. Documents in possession 
of third party may be produced during the conduct of the suit 38 P. W. R. 1916= 
32 Ind. Cas. 619. Plaintiff not suing on documents such as are not filed along with 
plaint cannot create by them new rights. Document can be treated as evidence 
only. 32 M. L. J. 137 = 26 C. L. J. 273 = 21 C. VV. N. 553=19 Bom. L. R. 394=35 
Ind. Cas. 243 (P. C.). Documents not filed with plaint may or may not be admitted. 
44 B. 625 = 22 Bom. L. R. 819=57 Ind. Cas. 598. No need to mention any document 
in plaint if existence is not known to plaintiff. 63 Ind. Cas. 968. Documents to be 
produced under Order XIII, rule 1, comprised documents mentioned in Order VJI, 
rule 14, and not documents referred to in Order VII, rule 18(2) A. I. R. 1922 
Pat. 569— 4 Pat. L. J. 322 = 77 Ind. Cas. 848. Appellate Court is not to interfere 
with lower Court's rejection of a document unless absolutely necessary. 27 
C. L. J. 119=46 Ind. Cas. 246; see also 13 C. W. N. 797 = 10 C. L. J. 33=2 Ind. 
Cas. 946, In a suit for dissolution of marriage on the ground of wife’s adultery, the 
correspondent served the petitioner with an order under s. 59 of the C.P. Code of 1882 
to file a list of documents relied upon by him in support of bis suit. The petitioner 
objected to the application on the ground that un il issues had been framed or until 
defence had been filed, he did not know what documents must be relevant : //ie/zi 
that the petitioner was bound under s. 59 of the C. P. Code of 1882 to file a list of 
all letters and documents in his possession or power which he relied on relating to 
the adultery charged, n P. R. 1902. None of the rules under Order 7 requires to 
allow documents which are part of the evidence of the suit to be annexed to the 
plaint. 58 C. 418= 134 Ind. Cas. 53^= A. I. R. 1931 Cal. 458, The right of inspection 
under Order 11, rule 15, extends to documents entered in the list annexed to the plaint. 
A. I. R. 1931 Mad. 825=61 M. L. J. 704. It is open to a plaintiff to tender in 
evidence a previous statement in writing by the defendant in the cross-examination 
of the defendant for the purpose of contradicting him under s. 145, Evidence Act, 
even though such document was not produced by the plaintiff under Order 7, rule 14. 
A. I. R. 1937 All. 55. 


Statement in case of docu- 
ments not in his possession 
or power. 


16. [S. 60.] Where any such document 

is not in the possession or power of the plaintiff 
he shall, if possible, state in whose possession or 
power it is. 


A /1 A*— For local amendment in Oudh. — Viz/e infra. 


16 . [S. 61 .] Where the suit is founded upon a negotiable instrument, and 

provcd that the instrument is lost, and an 
instruments. ^ ^ indemnity is given by the plaintiff, to the satis- 

faction of the Court, against the claims of any 
other person upon such instrument, the Court may pass such decree as it would 
have passed if the plaintiff had produced the instrument in Court when the 
plaint was presented, and had at the same time delivered a copy of the instru- 
ment to be filed with the plaint. 


Notes. — Where plaintiff bases his claim on a lost hundi or other negotiable 
instruments he must furnish security against possible claims. 16 Ind. Cas. 769=166 
P. L. R. 1912=273 P, W. R. 1912. In a suit on pronote if it is not returned to the 
defendant. Court may refrain by way of security from paying money on pronote to 
plaintiff. 12 L. W. 147 = S 9 Ind* Cas. 363^ 
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Original entry to be marked 
and returned. 


17. [S. 62.] (1) Save in so far as is otherwise provided by the *Bankers 

Production of shop-book document 

^ on which the plainlifi sues is an entry in a 

shop-book or other account in his possession or power, the plaintiff shall 
produce the book or account at the time of filing the plaint, together with a 
copy of the entry on which he relies 

(2) The Court or such officer as it ap{x>int8 in this behalf, shall forthwith 

mark the document for the purpose of identi- 
fication ; and, after examining and comparing 
the copy with the original, shall, if it is found 
correct, certify it to be so and return the book to the plaintiff and cause the 
copy to be hied. 

M local amendment in Allahabad . — Yide infra. 

Notes. — This section does not require the Court to inspect the document, but 
the Judge or the officer should mark it for identification. 3 B. 92 ; see also 15 B. 
6S7 ; 57 Ind. Cas. 185 = 6 P. W. R. 1920=19 P. L. R. 1920=1 Lah. 6. 

18. [S. 63.] (1) A document which ought to be produced in Court by 

, , the plaintiff when the plaint is presented, or to 

be entered in the list to be added or annexed 

produced when plaint produced or 

entered accordingly, shall not. without the 
leave of the Court, be received in evidence on his behalf at the hearing of 
the suit. 

(2) Nothing in this rule applies to documents produced for cross- 
examination of the defendant's witnesses, or in answer to any case 
set up by the defendant or handed to a witness merely to refresh his memory. 

A, B , — For addition of new rules in Allahabad, Bombay, C. P., Lahore, Oudh, 
Patn;i, Peshwar and Sind. — in^ra. 


Scope. — Although the Courts are vested with a discretion under Act VIl of 1859 
as to the reception of documents not submitted with the plaint sufficient reason must 
be assigned for the delay in producing them. 98 P. R. 1867. The |>o!icy underlying 
this rule is to exclude evidence, as to the existence of which at the date of the suit, 
there may be reasonable doubt, and as to the genuineness of which suspicion 
might rightly arise because it was produced at a late stage. 13 C. W. N. 797 — 10 
C. L. J. 33=2 Ind. Cas. 946 ; see also 12 C. W. N. 312 = 8 C. L. J. 147 ; see also A. 

I. R. 1936 Lah. 1016. The words of this rule are imperative. 1 Ind. Jur. O. S. 125 ; 
I Hyde 145 ; W. R. 1864, Act X 67 ; 18 W. R. 515. Certified copies does not come 
within the purview of this rule. A. I. R. 1922 Pat 322=67 Ind. Cas. 686. The 
Court may also accept a registered document. 4 M. 417. Documents relied upon in 
plaint need be entered in the list unless their existence is known to the plaintiff. If 
such document is admitted in evidence without their being objected to, such objec- 
tions cannot be allowed for the first time in appeal. A. I. R. 1921 Nag. 49=4 N. L. 

J. 33963 Ind. Cas. 968 ; see also 6 C. 666=7 C. L. R. 497. Appellate Court will 
not interfere with refusal to admit document if discretion is not properly exercised. 
A. 1 . R. 1927 Cal. 168=44 C. L. ]. 385 = 99 Ind. Cas. 258. Non-production of docu> 
ments does not check working of Order XVH, rule 3. A. 1 . R 1924 Lah. 608 = 76 Ind. 
Cas. 25^ The penalty for the non-production of a document under Order 7 » i^^lc I4* 
is containednn Order 79 rule 18(1) and Order 7, rule 18 (2) is an exception to Order 
7, role 18(1). A. I. R. 1937 All. 55= 1936 A. L. J. 1195. Where the defendant’s 
case is not cleared till the evidence stage the Court may permit the plaintiff to file a 
document at that stage if it is otherwise material. A. 1 K. 1934 Lah. 126=35 P. L. 
R. 28= 148 Ind. Cas. 1040. No document should be taken after argument is heard 
unless ve/y good reason is given for non- product ion. A. 1 . R. 1935 Lah. 648. 

Where relevant documents containing deposition of witnesses in a former suit, 
filed by the plaintiff after the plaint, but before the examination of the witnesses, it 
was held plaintiff was entitled to cross-examine witnesses cited on his behalf. 
Defendant’s witnesses are also hostile witnesses under Order Vi I, rule 18(2). *54 
Ind. Cas. 311 ; see also 77 Ind. Cas. 848=(i922} Pat. 300=4 U. P. L. R. Pat. 97^ 
A. L R- (1922) Pat. 569 »4 Pat. L. T. 322. 


« XVlll of 1891. 
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ORDER VlIL 

Written Statement and Set off‘s 

1- [S. 110 .] The defendant may, and, if so required by the Court, shall, 
Written statement before the first hearing or within such time 

as the Court may permit, prtsent a written 

statement of his- defence. 

M i?.— For Iccal amendments in Lahore Oudh and Peshwar. — Vide infra. 

Scope. — Ordinarily written statements should be submitted before the first 
hearing of the suit 5 W. R. Act X, 39 ; 4 B. 576. But the Court may extend 
time for filing the same. 4 B. 576. A written statement filed at or before the first 
hearing requires no stamp-duty. 12 C. L. R. 367 ; 5 B. 400. Where the Court 
calls for a written statement after the first hearing, it is also exempt from stamp- 
duty. 5 B. 400. In Small Causes Court suits written statement is not necessary in the 
absence of specific notice in the summons, But, should such a statement be found 
necessary, time should be granted without burdening the defendant with adjournment 
costs. A. 1 . R. 1930 Oudh 171=4 Luck. 529=7 O. W. N. 894*121 Ind. Cas. 894. 
Exaggeration of claims by the parties does not render them to criminal prosecutions. 
129 ind. Cas. 111*32 Cr. L. J. 238. Written statement should be filed by the 
defendant or by his agent. Filing of written statement on behalf of the defendant 
by a stranger is not sanctioned by the Code. 53 A. 466= 1 31 Ind. Cas. 548* 1931 
A. L. J. i8i=sA. I. R. 1931 All. 333. 


2. [R. S. C. O. 19, r. 15.] The defendant must raise by his pleading all matters 

^..*..11 which show the suit not to be maintainable, or 

pleaded. ^ ^ specia y transaction is either void or voidable in 

point of law, and all such grounds of defence as, 
if not raised, would be likzily to take the opposite praty by surprise, or would 
raise issues of fact not arising out of the plaint, as for instance, fraud, 
limitation, release, payment, performance or facts showing illegality. 


Scope.— In written statements, it is necessary to plead facts only and not points 
of law. A. 1 . R. 1930 Bom. 511 = 32 Bom. L. R. 1178= 128 Ind. Cas. 609 ; see also 
A. 1 . R. 1923 Cal. 578=76 Ind. Cas. 603. Defendants having admitted execution of 
documents but failing to plead fraud or undue influence and no issue thereon was 
raised. Court cannot come to the finding that the contents were unknown to the 
defendants. A. I. R. 1922 Pat. 154-1922 Pat. 184=37 Ind. Cas. 980. Unless suit is 
barred pritna facie^ appellate Court cannot enter into the enquiry as regards bar by 
limitation ; plea of limitation under special law must be pleaded specifically. 
28 C. L. J. 216=46 Ind. Cas. 787 ; see also 69 Ind. Cas. 194 ; 34 C. L. J. 205*66 Ind. 
Cas. 287 ; 32 C. L. J. 236=60 Ind. Cas. 280. There is a defence of confusion 
and avoidance when the basis of the claim is admitted but is sought to be set aside 
on the ground of fraud, release, limitation, etc. 54 Ind. Cas. 131. Plea as regards 
want of legal necessity in a mortgage suit by the manager of a joint Hindu family 
cannot in an appeal be raised for the first time. A. I. R. 1932 Pat. 356=3 P. L. T. 367 
= i Pat. 612=67 Ind. Cas. 790. 


8. [R. S. C. 0. 19, r* 17.] It shall not be sufficient for a defendant in 

written statement to deny generally the 
Denial to be specific. by the plaintiflF. but the 

defendant must deal specifically with each allegation of fact of which he 
docs not admit the truth, except damages. 


Scope.— Order VIII, rule 5, should be considered along with rule 3. A. I. R. 1925 
Mad. 950=22 L. W. 26=85 Ind. Cas. 900. In a mortgage suit defendant putting 
plaintiff to proof of mortgage-deed means requiring him to prove that it was duly 
executed. 6 O. L. J. 600=54 Ind. Cas. 107. 


Except damages.— In 43 C. 1001=20 C. W. N. 1192=34 Ind. Cas. 23c, 
Safffterson. C% /. said ; "It should be noted that in this case where the claim is, for 
unliquidated damages, even if a written statement had been put in, it would not have 
been necessary for the defendant to deny specifically the damages ; it would have 
been quite sufficient if they had pleaded generally to the damages and in that cise 
even though all other material facts were admitted in the defence there would still 
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have been the necessity for some enquiry to be made either by the Court which heard 
the caset or by the official referee or some other person to whom the Court might 
refer the enquiry, to ascertain (he amount of damages to which the plaintiffs would 
be entitled,** 


4. fR.S.C.O. 19. r. 19.] Where a defendant denies an allegation of 

Evasive denial. fact in the plaint, he must not do so evasively 

but answer the point of substance. Thus, if it 
is alleged that he received a certain sum of money, it shall not be sufficient 
to deny that he received that particular amount, but he must deny that he 
received that sum or any part thereof, or else set out how much he received. 
And if an allegation is made with diverse circumstances, it shall not be 
sufficient to deny it along with those circumstances. 

Scope.— Pleadings should be specific. A. I. R. 1929 All. 721 = (1929) A. L. J. 
1153s 122 Ind. Cas. 598 ; see also 115 Ind. Cas. 425^29 P. L. R. 7(5sA. I. R. 1928 
Lab. 769 ; A. I. R. 1923 Cal. 578^76 Ind. Cas. 603. Under certain circumstances 
as evasive denial may tantamount to admission. 1 13 Ind. Cas. 370== A. 1. R. 1929 
Sind 7. Denial by defendant of pUintiifs allegation as to the date of certain 
event is no evasive denial, nor is it admission notwithstanding the failure of the 
defendant to give therein his owe date. A. I. R. 1924 Mad. 838*47 M. L. J. 520* 
20 L. W. 399 =(i 924) M. W. N. 788 = 82 Ind. Cas. 584. 

5. [R. S. C« O. 19. r. 13.] Eevery allegation of fact in the plaint, if not 

J, , denied specifically or by necessary implication, 

bpecibc cn . stated to be not admitted in the pleading 

of the defendant, shall be taken to be admitted except as against a person 
under disability : 

Provided that the Court may in its discretion require any facts so admitted 
to be proved otherwise than by such admission. 


Scope.— This rule implies that the defendant making written defence shall make 
it specific. But this rule has no application where the defendant had not put in 
any written defence. A I. R. 1930 Pat. 293**26 Ind. Cas. 369; A. I. R. 1928 
Lah. 769= 10 Lah. L, J. 339*29 P. L. R 715= 115 lud. Cas. 425. Where allegation 
in plaint is not denied specifically or by implication, it is deemed as admitted and 
the plaintiff need not prove it unless ordered by Court. 49 Ind. Cas. 783 ; see 
also A. I. R. 1923 Nag. 7 = 68 Ind. Cas. 664 ; 49 Ind. Cas. 733. This rule should 
be read with rule 3. A. I. R. 1925 Mad. 950=22 L. W. 26=85 Ind. Cas. 900. 
Though wording of this rule is defective, it clearly means that evasive denials 
of facts alleged in the plaint, should be taken as admission of alleged facts. 
A. I. R. 1927 All. 225 = 96 Ind. Cas. 778 ; see also A. I, R. 1924 All. 180 = 46 A. 
55=21 A. L. J. 830*79 Ind. Cas. 562; A. I. R. 1929 Sind 7***3 Ind. Cas. 
370 ; but sec 7 1 Ind. Cas. 779* A. I. R. 1923 Lah. 409. Provisions expressly made 
applicable to allegations in plaint, and to defendant’s failure to deny them should 
not be applied to an oral pleading of the defendant so as to infer from the absence of 
a reply by plaintiff that the latter accepted it as true. A. I. R. 1925 Nag. 380=85 
Ind. Cas. 768. A denial of knowledge of a fact is not a denial of the fact, nor 
is it even putting the fact in issue. Where a defendant to a mortgage suit instead 
of denying specifically, or refusing to admit specifically, the mortgage in favour 
of the mortgagee merely denies knowledge of no mortgage such a procedure 
is neither a specific denial of the mortgage nor is it a statement that the 
mortgage is not admitted, and consequently under Order 8, rule 5, it must be held 
against such defendant that he has by implication admitted the mortgage in 
favour of the mortgagee. A. I. R. 1934 Rang. 278= 152 lod. Cas. 395. But mere omis- 
sion to file a written statement does not amount to an admission of the facts 
stated in the plaint. A. L R. 1935 Pa*- 306=14 Pat. 7o=i57 Ind. Cas. 433; but 
see A. I. R. 1936 Bom. 285=38 Bom. L. R. 577=60 Bom. 788. Where it has been 
held that a detendant who does not put in any defence is bound by all the alle- 
gations in the plaint. So accoring to the views of the Bombay High Court this 
rule is not confined to a case where a pleading has been put in by the defipn- 
dant, it equally applies to a case in which the defendant puts in no pleading. 


Omission to deny in written statement plaintiffs title does not amount to cons- 
tructive admission of plaintiffs title. 45 lud. Cas. 878 . Written sutemeuts in 
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the mofussil are not given strict construction as is done in England or in the 
original side of the High Caurt inspite of Order VIII, rule 5. 39 Ind. Cas. 460. 
Evidence is not to be excluded on the ground, evasive denial amounting to 
admission, or verification of a plaint, except in cases under Negotiable Instru- 
ment. Under Order 37, rule 2, Order 8, rule 5. is limited in its application where 
there is pleading in fact. 20 C. W. N. 1192 — 43 C. 1001 = 34 Ind. Cas. 233. In 
a suit for recovery of land, omission to deny the plaintiff's title thereto, does 
not mean that the plaintiff had no cause of action against the defendant parti- 
cularly when there was no such admission at any time before the suit. 20 
C. W. N. 636=332 Ind. Cas. 752. Mere general denial in written statement of 
fact explicitly relied on in the plaint is not enough unless equities are in favour 
of the defendant under Order VI 11 , rule 6. A. I. R. 1923 Mad. 114— 43 M. L. J. 
579=16 L.W. 911 = 31 M. L. T. 258 =(i 923) M. W. N. 42 = 69 Ind. Cas. 724. 
Evasive denial of facts alleged in the plaint amounts to admission and it would 
be wrong for the Appellate Court to require proof of them. 39 M. L. }. 463 =(1920) 

M. W. N. 512 = 28 M. L. T. 213=60 Ind. Cas. 554. Under Order VIII, rule 5, omission 
to deny allegation of facts is not admission in case of minor defendants. 47 Ind. 
Cas. 589 = 35 M. L. J. 372. Defendant's statement that they do not admit plaintiffs 
allegation, as to the date of a certain event is not evasive denial or admission not- 
withsanding that defendants do not give their own date for the event. A. I. R. 1924 
Mad. 838 = 47 M. L. J. 520— 20 L. W. 399 = (i924) M. W. N. 788=82 Ind. Cas. 584. 
It is not necassary to prove document relied upon by a party and not specifically 
denied by the other. 41 B. 89=18 Bom. L. R. 946=38 Ind. Cas. 14. A fact 
admitted by the defendant's muktear is not conclusive before the framing of the 
issues and may be required to prove otherwise. A. I. R. 1924 Lab. 744—6 Lah. L. 
J. 358 = 82 Ind. Cas. 617. It cannot be held that the pleading “not known" is tanta- 
mount to the pleading **not admitted.*' A. I. R. 1931 All. 423 = 133 Ind. Cas. 414. 
Where the statement in the written statements admits plaintiffs claim, no proof on 
the plaintiffs part is necessary. 131 Ind. Cas. 206=12 L. L. J. 293=A. I. R. 1931 
Lah, 203. A recital in the written statement that a certain allegation in the plaint 
is not admitted cannot be deemed to be an admission, but amounts to denial by 
necessary implication. 55 A. 700=145 Ind. Cas. 802=51933 A. L. J. 998=A. I. R. 
1933 All. 521. The traversal of a statement in a plaint is enough to put the 
plaintiff to the proof of it. A. 1 . R. i934'Mad 579=^7 M. L. J. 327=1934 M. W. 

N, 252= 151 Ind. Cas. 932. 


Particulars of set>off to be 
given in written statement. 


6 [S. Ill*] (1) Where in a suit for the recovery of money the defen- 

dant claims to set off against the plaintiff's 
demand any ascertained sum of money legally 
recoverable by him from the plaintiff, not 
exceeding the pecuniary limits of the jurisdiction of the Court, and both 
parties fill the same character as they fill in the plaintiffs suit, the defendant 
may, at the first hearing of the suit, but not afterwards unless permitted by 
the Court, present a written statement containing the particulars of the 
debt sought to be set-off. 

(2) The written statement shall have the same effect as a plaint in a 

Effect of sel-oflF cross-suit so m to enable the Court to pro- 

nounce a final judgment in respect both of 
the original claim and of the set-off ; but this shall not affect the lien, upon 
the amount decreed, of any pleader in respect of the costs payable to him 
under the decree. 

(3) The rules relating to a written statement by a defendant apply to a 
written statement in answer to a claim of set-off. 


Iliusfra/ions, 

(a) A bequeaths Rs. 2,000 to B and appoints C his executor and residuary lega- 
tee. B dies and D takes out administration to B's effects. C pays Rs. 1,000 as surety 
for D ; then D sues C for the legacy. C cannot set-off the debt of Rs. 1,000 against 
the legacy, for neither C nor D fills the same character with respect to the legacy as 
they fill with respect to the payment of Rs. i,ono. 

(^) A dies intesute and in debt to B. C takes out administration to A's effects 
and B buys part of the effects from C. In a suit for the purchase-money by C. 

C. P. Cocje— 59 
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against B, the latter cannot set-ofif the debt against the price, for C fills two different 
characters one as the vendor to B| in which be sues D, and the other as represen- 
tative to A. 

(r) A sues B on a bill of exchange. B alleges that A has wrongfully neglected 
to insure B’s goods and is liable to him in compensation which he claims to set-off. 
The amount not being ascertained cannot be set*off. 

(4^ A sues B on a bill of exchange for Rs. 500. B holds a judgment against A 
for Rs. 1,000. The two claims being both definite pecuniary demands may be set-off. 

(e) A sues B for compensation on account of trespass. B bolds a promissory- 
note for Rs. 1,000 from A and claims to set off that amount against any sum that 
A may recover in the suit. B may do so, for as soon A recovers, both sums are 
definite pecuniary demands. 

(/; A and B sue C for Rs. i.ooo. C. cannot set off a debt due to him by A alone. 

(^} A sues B and C for Rs. 1,000. B cannot set off a debt due to him alone 

by A. 

(k) A owes the partnership firm of B and C Rs. 1,000, B dies, leaving C sur- 
viving. A sues C for a debt of Rs. 1,500 due in his separate character. C may set 
off the debt of Rs. 1,000. 

N, B , — For local amendment in Patna.— infra. 

Scope of the Section.— A set-off under order 8, rule*6, may be pleaded by a 
defendant, although the claim of the plaintiff is denied. Set-off is not merely a 
defence to the plaintiffs claim, and a decree may be granted to the defend.int 
although the suit of the plaintiff is dismissed. A.I.R. 1934 All. 543= I934.^*l-J 393 ^ 
150 Ind. Cas. 433. A set off is either legal or equitable. Order 8, lule 6. is restricted 
to legal set-off. Equitable set-off is allowed if the demands aiise out of the transaction 
or are so connected that they can be looked upon as part of the same transaction and 
when the amount is unascertained. A. I. R. 1936 Cal. 277* Where in a suit on a pro- 
missary-note the defendant puts in a counter-claim that he had pledged gold with 
plaintiff and prays for a decree for the excess of gold value over plaint amount, but 
does not stamp his counter-claim, on his admission of the execution of the suit both, 
the suit must be decreed as the two transactions are separate. But if the defendant 
stamps his counter claim properly the two cases can be tried together in one suit. 
But the finding of the stamp paper m the Appellate Court will not validate the courier 
claim in the trial Court, the de^ndam*s remedy is only to file a separate regular suit 
on bis counter-claim. A. I. R. 1935 Rang, iifis 156 Ind. Cas. 425. 

Equitable Bet-off. — This rule deals with legal set-off only and does not apply to 
cquluble set-off. 65 P. W. R. 1917=62 P. R. 1917 =» 39 Ind. Cas. 508. An equitable 
set-off can be claimed independently of the specific provisions ot the Civil Procedure 
Code. 128 Ind. Cas. 763= A. I. R. 1930 All. 875=1. R. 1931 All. 9^ An equitable 
set-off can be pleaded only in respect of an unascertained sum, and there is no ground 
for extending the meaning of equitable set-off to a claim for ascertained sums. 
A. I. R. 1936 Nag. 290. Referring to the corresponding section in Act VIII of 1859, 
the following observation were made by the High Court of Madras *. *These are 
provisions of a Code regulating procedure only, and whilst we are think that the lan- 
guage used has not the effect of enlarging the right of set-off, we ought at the same 
time to say, that according to our present opinion, the Civil Procedure Code was not 
intended to take away right of set-off, whether legal or equitable, which parties 
would have independently of its provisions. It seems to us that the right of set-off 
will be fQpnd to exist not only in the cases of mutual debts and credits, but also where 
cross-demands arise out of one and the same transaction, or are so connected in their 
nature and circumstances as to make it inequitable that the plaiutiff should recover 
and the defendant be driven to a cross-suit.” 2 M. 296 ; see also 35 C. W. N. 17 = 132 
lod. Cas. 195= A. I. R. 1931 Cal. 358 ; 17 C. W. N. io6o«i9 C. L. j. 152 ; 11 C. 
557 ; 16 C. 711 ; 40 B. 407 ; 20 C. 527 ; 7 A. 284 ; iS 9 1 27 A. 145 ; 8 C. W. N. 
174 ; 19 C. W. N. 1183 ; 20 W. R. 410, Claim of equitable set-off can be allowed 
independently of the provisions of C. P. Code and no Court- fees need be charged. 
A. 1 . R. 1930 All. 875=128 Ind. Cas. 763. The principle underlying the equitable 
set-off is that even if it is not ascertained sum, it must arise out of th^e same uansac- 
tion so as to make it inequitable that the plaintiff should recorer and the de(pndant 
be driven to a separate suit. A. I. R. 1930 Lah. 808=126 Ind. Cas. 444 ; 
see also A- 1 . R. 1926 Oudh 301 = 92 lad. Cas. 787 ; 90 Ind. Cas. 465-49 M. L. J. 
f4«(i925} M. W.^ N. 228=A. I. R. 1925 Mad. 830. Under Order XX, 
r. 19# equitable set-off can be allowed on payment of Conr^-.ea in a suit for 
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account. Such sel-oflF is not governed by Order 8, rule 6. A. I. R. 1931 
Cal. 358 s® 35 C- VV. N 17 = 132 Ind. Cas, 195. A legal set-off requires a Court- 
fee because it is a claim that might be established by a separate suit in 
which a Court-fee would have to be paid. But there is no such fee required in the 
case of an equitable set-off which is for an amount that may be equitably deducted 
from the claim of the plaintiff, where a Court-fee has been paid on the gross amount. 
An equitable set-off may however only be claimed by the defendant for a claim 
arising out of the same transaction as the plaintiffs claim. A. 1 . R. 1934 All. 115= 
1934 A. L. J. 421. A person cannot have a share in an estate by way of inheritance 
without paying a debt due from him to the estate, even though the debt be time- 
barred. 40 C. W. N. 75 = 62 C. L. J. 430, But in order that a claim for equitable 
set-off may arise, it is not sufficient that there are cross-demands : it is further 
necessary that there should be a connection between them which makes it inequi- 
table 10 drive the defendant to a separate suit as when the demands arise out of 
the same transaction or when there is on each side knowledge of and confidence 
in one debt discharging the other. 40 C. W. N. 75. 

In a suit for recovery of money.— Every suit in which the final decree is 
for money is a suit for recovery of money, ro A. 587. It is doubtful whether a mere 
suit for account is a suit for recovery of money. 13 I. A. 4S (56)— 13 C. 124. A suit 
for enforcement of mortgage security is not a suit for recovery of money. 8 C. W. 
N. 174. Set-off cannot be claimed in a suit for damages for breach of contract. 2 
L. B. R. ]86. Even in a money suit set-off cannot be allowed unless the sum is 
ascertained and legally recoverable, i P. L. R. 61 5=^2 P. L. J. 451 = 40 Ind. Cas. 
150 ; see also 38 Ind. Cas. 203 ; 1936 A. M. L. J. 60. Thai the suit is based on nego- 
tiable instrument is no bar to claim for set-off by the defendant. A. I. R. 1931 Nag. 
12= 130 Ind. Cas. 87. In a suit for money the defendant claimed to set-off a sum of 
money under a mortgage in his favour and in which a current decree had been 
passed directing an account to be taken of what will be due to the mortgage, held as 
the amount has not been ascertained and as there is difficulty in treating the written 
statement to set-off as a plaint, the defe’^dant is not entitled to claim set-off. A. I. R. 
1931 Cal. 23= 129 Ind. Cas. 420=57 C. 855. A suit on a promissory-note accompanied 
by deposit of title-deeds is a claim for recovery of money as the words ‘*suits for 
recovery of money” do not necessarily mean a suit for money pure and simple. A 

1. R. 1933 Rang. 13. Set-of! under rule 6 has wider meaning than English set-off, 
but not as wide as counter claim. A. I, R. 1934 All. 543. A set off under Order 8, rule 
6, may be pleaded by a defendant, although claim of the plaintiff is denied. Set-off 
is not merely a defence to the plaintiff's claim, and a decree may be granted to the 
defendant although the suit of the plaintiff is dismissed. Ibid, Court must treat 
defendant’s claim under Order 8, rule 6, as plaint and grant decree under Order 20, 
rule 19 (]). lbid„ Where a plaintiff sues several defendants, alleging a joint debt, 
a defendant, who denies the joint debt may plead a set-off due to him alone. The 
illustration (g) to this rule does not prohibit this. There is nothing in the wording of 
this rule to show that such a set-off could not be pleaded. Ibid, 

Asoertained sum.— Ascertained sum does not mean sum admitted by the 
plaintiff. The term is simply contradictory of unliquidated damages, that is the 
s :in of money of which the amount is known. It excludes both unliquidated damages 
as well as mesne profits. A. 1 . R. 1931 Nag. 12=130 Ind. Cas. 87 ; see also 82 Ind. 
Cas. 340 ; 22 A. L. J. 844 ; 46 A. 922 ; A. 1 . R. 1924 All. 822 ; 12 S. L. R. 70=49 
Ind. Cas. 193* Ascertained sum means conclusive and indisputable amount. 37 Ind. 
Cas. 367. A counter claim for a definite amount by way of set-off though not 
admitted is a claim for an ascertained sum. A. 1, R. 1933 Rang. 13. Preliminary 
decree for sale directing accounts to be taken of what is due under the mortgage 
cannot be a set-off under Order VIII, rule 6. A. 1 . R. 1931 Cal. 23=57 C. 855 = 129 
Ind. Cas. 420. Set-off claimed under the basis of damages to be ascertained after 
the protracted enquiry cannot be allowed as such. A. I. R. 1929 All. ^2=111 Ind. 
Cas. 790. Party can set off the costs awarded to him by one order in the same 
suit as against those awarded to another party by a subsequent order in the same 
suit. 2 P. L. W. 62=39 Ind. Cas. 888. Sums s^cified are not necessarily ascer- 
tained, so that they may be legally recoverable within the meaning of Order VIII, 
rule 6. A. I. R. 1926 Sind 225 = 21 S. L. R. 385. In a money suit set-off cannot be 
allowed unless the sum is ascertained and legally recoverable. 40 Ind. Cas. 350=2 
P. L. J. 451 *(1917) Pat. 279 ; 38 Ind. Cas. 203. 

Oounter-Olaim.— Distinction between set-off and counter-claim is that set-off 
is for ascertained sum or it must arise out of the same transactioa as the plaintt^s 
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claim. Counter-claim need not arise out of the same transaction. Sei offis ground 
of defence and it should be pleaded in the written statement. Counter claim is not 
any defence to the plaintiff's claim, it is good ground of independent action against 
the plaintiff. If the statute of limitation is pleaded in defence of set-offi.the 
plaintiff in order to establish his plea, must prove that the set-off was barred when 
the plaintiff commenced his action. In the case, however, of counter-claim it is 
enough for the plaintiff to prove that the counter claim was barred when it was 
pleaded. A. 1 . R. 1923 Bom. 113=34 Bom. L. R. 998^77 Ind. Cas. 943 ; see also 
66 Ind. Cis. 209—48 C. 817 = 23 C. W. N. 8oo=A. I. R. 1921 Cal. 67 ; 67 Ind. Cas. 
326=24 Bom. L. R. 328=47 B. i82=A. F. R. 1923 Bora. 24 ; A. I. R. 1934 All. 427 ; 
A. I. R. 1923 P. C. 114=40 C. L. J. 1 = 28 C. W. N. 689=50 I. A. 162 = 4 Lah. 281 = 
25 Bom. L. R. 1248=45 M. L. J. 497 = 33 M. L. T. 349=40 C. L. J. 1 (P. C.). There 
is a different terminus ad dutm for the case of a mere set-off and the case of 
counter demand. In the former case the amount claimed must be legally recoverable 
by him on the date of the suit, while in the latter it must be legally recoverable 
by him on the date of his written statement. A. I. R. 1934 AH. 427= 1934 A. L. J. 
286=150 Ind. Cas. 105. Counter claim if properly stamped may be tried as a 
cross-suit. A. 1 . R. 1924 Rang. 346=2 Rang. 276=82 Ind. Cas 721. Counter claim 
must be within time at the date the defendant files his pleadings. A. 1 . R. 1925 
445^89 Ind. Cas. 371. Aset-off under Order 8, rule 6, is wider than a set- 
off at English law but it is not as wide as a counter-claim. When the provisions 
now embodied in Order 8, rule 6, were framed by the legislature the word counter- 
claim was not introduced, but some of the attributes of counter claim were given to 
a set-off and some of the attributes of set-off at English law were moJilied. A 
set-off under Order 8, rule 6, is not as wide as a counter claim, as the suit of the 
plaintiff must be for recovery of moeny and the set-off of the defendant must be 
of any ascertained sum of money legally recoverable by him from the planitiff. 
A. I. R. 1934 All. 543 = 1934 A. L. J. 393=150 Ind. Cas. 433. No provision is 
made by C. P. Code, Order 8 for counter-claim in money suits though it pro- 
vides for set-off. 80 Ind. Cas. 192. Claim to share of profits realised by manager 
of the tenancy land, cannot be a set-off in a suit for contribution of rent between 
the plaintiffs and the defendant but can be allowed as a counter-claim. A. 1 . K. 
1926 Nag. 155 = 8 N. L. J. 205 = 92 Ind. Cas. 74. Ordinarily a delendani is not 
allowed to set up a counter-claim in answer to the claim of the plaintiff but the Court 
may grant equitable relief to the defendant in an appropriate case and enable the 
defendant to claim compensation for loss occasioned by the act of the plaintiff. 
59 C. 833. Where defendant makes a counter-claim to the plaintiff's suit and the 
C^urt decides to hear two together but the plaintiff withdraws his suit with 
liberty to bring a fresh one, the counter-claim can be continued as a plaint and pro- 
ceeded on merits. A. I. R. 1934 Rang, 160. 

Same Character. — Claim to set-off is not allowable where the parties claiming 
are in different capacities. A. 1 . R. 1927 Lah. 228 = 8 Lah. 105 = 28 P. L. R. 427 => 
101 Ind. Cas. 762 ; see also 39 B. 131= 16 Bom. L. R. 746 ; 5 A. 299 ; A. I. R. 1936 
Fesh. 57. Where capacities of the parties are not varied, defendant is entitled to set- 
off wages due to him by the plaintiff. 41 C. 163= 19 Bom. L. R. 67=39 Ind. Cas. 17. 
Where a principal is also a banker under another name, in a suit by principal against 
the agent for sale proceeds in agent's hands, agent can set-eff the amount deposited 
in the bank. A. 1 . R. 1921 P. C. 103= 15 L. W. 201 =24 C. W. N. 1004=76 Ind. Cat. 
944. Employer cannot counter-claim to set-off month's salary as damages in the 
same suit. 39 A. 362=15 A. L. J. 262 = 38 Ind. Cas. 206. In a rent suit, tenant can 
set-off cofhmission for rent collected. 38 Ind. Cas. 7 i. 

Omission to claim set-off— Omission to claim an equiuble set-ofY or a 
counter-claim does not bar a fresh suit. A 1 . R. 1926 Mad. 1020=51 M. L. J. 258 = 
97 Ind. Cas 437 ; see also 90 Ind. Cas. 465=49 L. J. 192= 1925 M. W. N. 228=A. 
1. R. 1925 Maid 830. Set-off which is not claimed as such in the suit cannot be so 
claimed in execution. A. I. R. 1924 Oudh 434=11 O. L. J, 517=27 O. C. 248=81 
Ind. Cas. 651. Omission to plead set-off does not bar a fresh suit but it was so 
ideaded, and was within the competence of the Court, but was not allowed by the 
Court, bars a fresh suit In respect of the whole or part of it as the case may be. 
12 L. W. 173=60 Ini. Cas. 22d t 

Liimitation.— If statute of limitation is pleaded in defence of set-off the plaintiff 
in ordvr to esublish his plea, must prove that the set-off was barred when the 
{riaifitiff commenoed his action. A. L R. 19^3 Bom. 113=24 Boou L. R. 998>*77 
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Ind. Cas. 943 ; see also 7 A. 284 ; 39 M. 939 ; 31 P. L. R. 107 = 122 InJ. Cas. 490- 
Claim which is time-barred cannot be claimed as legal set-off. A. I. R. 193^ Pesh. 
57=160 Ind. Cas. 908. But lime-barred debt miy be claimed as equitable set-off 
A. I. R. 1926 Pat. 77= 7- P- L- T. 158=90 Ind. Cas. 785 •, see also 14 C. W. N. 170 ; 
12 C. W. N. 60 ; 19 C. W. N. 1183 ; 32 C. 576. Expiry of the period of limitation 
only bars the remedy and does not extinguish the right. Limitation afficts only the 
plaintiff and not the defendant. A. I. R. 1926 Lah. 633 = 96 Ind. Cas. 844. Claim time- 
barred at the time of filing written statement cannot be allowed to be set-off 47 Ind. 
Cas. 938 ; 44 Ind. Cas. 428 = 34 M. L. J. 32 ; 42 M. 863=37 M. L. J. 193= 10 L. W. 
183 = 26 M. L. T. 276 = 53 Ind. Cas. 234 ; 62 Ind. Cas. 852 = 41 M. L. J. 370. 

Not exceeding the pecuniary jurisdiction.— The whole of the sum 
claimed as set-off should be within the jurisdiction of the Court. A. I. R. 1925 Rang. 
22 = 2 Rang. 349=84 Ind. Cas. 956 ; 84 Ind. Cas. 971= A. I. R. 1925 Rang. 65 = 2 
Rang. 462 ; see also 20 C. 527 ; 3 N. W. P. H. C. R. 114 ; 17 P. R. 1890 ; 
21 C.419 ; 14 B. 371 ; 15 A. 404 ; 18 W. R. 339 ; but see 12 B. 31. The amount of 
the set-off must be within the pecuniary limits of the jurisdiction of the Court in 
which the plaintiff’s suit is brought. The nature of the set-off must also be within ihe 
cognizance of the Court. A Court cannot entertain a set-off if its nature is 
such that if it is made the subject-matter of a separate suit, it will not come 
within its jurisdiction. But a Court can entertain a set-off as a defence 
to an action, even if it would have no territorial jurisdiction in respect of the 
subject-matter of the set-off, if a suit was filed in respect of such subject-matter. 
In this respect there is a distinction between set-off and counter-claim. In one 
sense both are cross-actions, but a set-off is also a ground of defence, if established, 
it accords answers to the plaintiff’s claim either wholly or protanto^ for a set-off is 
really a debt claimed by the defendant against the plaintiff balancing debt claimed by 
(he plaintiff against the defendant. A counter-claim on the other hand is really a 
weapon of offonce, and enables a defendant to enforce a claim against the plaintiff as 
effectually as in an independent action. It is allowed to be pleaded by the defendant 
at his option, subject to certain rules, in order to avoid multiplicity of proceedings 
between the parties. 34 Bom. L. R. 1401. 

Court fee.— Court-fee is payable for the excess over plaintiffs claim in case of 
claim to set-off exceeding plaintiff's claim and if the decree for the excess is prayed 
for. A. I. R. 1927 Nag. 74=97 Ind. Cas. 916. What is a plea of satisfaction cannot 
be a set-off and the Court-fee was unnecessary. A. I. R. 1927 Nag. 120 = 9 N. L. J. 
227. A legal set-off requires a Court-fee because it is a claim and might be esta- 
blished by a separate suit in which a Court-fee would have to be paid. But there is 
no such fee required in the case of equitable set-off which is for an amount that may 
equitably be deducted from the claim of the plaintiff where a Court-fee has been 
paid on the gross amount. An equitable set-off may however only be claimed by 
the defendant for a claim arising out of the same transaction as the plaintiffs claim. 
A. I. R. 1934 All. 115. 

Attorney’s lien. — No set-off can be allowed at least to the extent of attorney’s 
lien when a creditor's petition against the debtor is dismissed with costs to be paid 
to the debtor. A. I. R. 1930 Bom. 516 = 32 Bom. L. R. 1076=128 Ind. Cas. 24. 
Whether an attorney's lien should or should not be allowed to intercept a set-off 
between the parties to a suit is in India a matter of discretion. Attorney’s lien is not 
allowed to prevail over rights of parties to a suit. 34 Bom. L R. 1429= A. I. R 1932 
Bom. 619= A. L. R. 1932 Bom. 1195. The law relating to solicitor’s lien in the 
High Courts in India is still governed by the relevant principles of English law— 
the Civil Procedure Code not being abrogated the preexisting law on the subject. 
38 C. W. N. 1037. 

Sub-Bootion (2). — The Provisions of Order 8, rule 6, and Order 20, rule 19(1), 
read toghther, show that the Court must treat the claim of the defendant exactly 
as if the defendant had filed a plaint and the Court must piss a decree in favour 
of the defendant, if his claim is established, even though the claim of the plaintiff 
against the defendant is dismissed. A. I. R. 1934 All. 543 = 1934 A. L. J. 593; 
A. I. R. 1934 Rang. 160=152 Ind. Cas. 552. Where there has been an order for costs 
against the defendant and costs have been taxed and the precise amount of the taxed 
cofts has been paid into Court, the defendant is not entitled to a set-off claimed 
by him against the plaintiff in answer to the plaintiffs attorney's claim to exercise 
his right of lien. 40 C. W. N. 458. 
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founded 


Defence or set-off 
on separate grounds. 

8. [New.] 

New ground of defence. 


Where the defendant relies upon several distinct 
grounds of defence or set-off founded upon 
separate and distinct facts, they shall be stated, 
as far as may be, separately and distinctly. 

Any ground of defence which has arisen after the institution 
of the suit or the presentation of a written 
statement claiming a set-off may be raised by 


the defendant or plaintiff, as the case may be, in its written slatemmt. 


9. [S. 112.] No pleading subsequent to the written statement of a 

e . I j- defendant other than by way of defence to a set- 

bubsequent p cadings. presented except by the leave of the 

Court and upon such terms as the Court thinks fit, but the Court may at any 
time require a written statement or additional written statement from any of 
the parties and fix a time for presenting the same. 


Notes. — In order to file pleadings subsequent to written statement, order of Court 
is necessary. A. I. R. 1925 Bo.n. 393-27 Bom L. R. 890=^91 Ind. Cas. 272. But 
Court has discretionary power to allow additional written statement setting up totally 
new case. (1918) Pat. 323 = 48 Ind. Cas. 746. Order VIII, rule 9 and Order XIV, 
rule 5, preclude party to adduce evidence with regard to any plea unless if written 
statement is amended and issues framed accordingly. 25 M. L. T. 257 = (i9i9) 

VV. N. 23 = 9 L. W. 193—49 Ind. Cas. 273. Under Order 8, rule 9i an additional 
written statement otherwise than by way of defence to a set-off shall only be 
presented by leave of the Court and on such terms as the Court thinks fit and hence 
a minor defen iant is not eoiitled on attaining majority to put in an additional 
written statement without leave of the Court consequently the refusal of the trial 
Court to grant permission except in the one instance named would not be a matter 
with which the High Court could interfere in revision. A. I. R. 1935 Mad. 117 =» 
41 L. W. 640=153 Ind. Cas. 453. 


10. [S 113.] Where any party from whom a written statement is so 
o « , u- ... r 1 required fails to present the same within the time 

«»■* »» Co... ».,p.onoun» 

called for by Court. judgment against him, or make such order in 

relation to the suit as it thinks fit. 


N. B . — For addition of new rules in Allahabad, Bombay, C. P., Lahore, Oudh, 
Patna, Peshawar and Sind. — Vide infra. 

Scope.— This rule applies only on failure to file written statement required by 
Order 8, rule 9, and not in other cases. A. I. R. 1925 Oudh 567= 12 O. L. }. 532 = 2 
O. W. N. 391 =88 Ind. Cas. 540 ; see also A. I. R. 1928 Rang. 261 = 6 Rang. 466= 112 
Ind. Cas. 438. This rule enables the Court to declare ex parte against defendant on 
his failure to file written statement within fixed time. (1917) M. W. N. 241=40 Ind. 
Cas. 223. Order retjuiring written statement must b: unconditional, otherwise decree 
would be interfered with in revision, A. I. R. 1937 Mad. 1007 = 53 M. L. J. 504=39 
M. L. T. 273=105 Ind. Cas. 288. Court has power to strike out defence oMefauliing 
party. A. I. R. 1929 Lah. 459** 115 Ind. Cas. 31. Provisions of this rule apply to 
corporations as well as to other litigants. A. 1. R. 1^9 Lah. 459=115 Ind. Cas. 31. 
Order refusing to strike out the plaint is not subject to appeal. A. 1. K. 1931 Lab. 
77=131 Ind.-Cas. 129=31 P. L. R. 946. 


ORDER IX. 

Appearance of Parties and Comequence of Non-appearance. 


1. [S. 95.] 

Parties to appear on day 
fixed in summons for defendant 
to itppnar and answer. 


On the day fixed in the summons for the defendant to appear 
and answer, the parties shall be in attendance at 
the Court house in person or by their respec^ve 
pleaders, and the suit shall then be heard unless 
the hearing is adjourned to a future day fixed by 
the Court, 
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Scope of Order IX.— The provisions of order IX are not applicable to execution 
proceedings. A. I. R. 1929 Lah. 744^121 Ind. Cas. i8g ; see also A. I. R. 1925 Oudh 
$52»28 O. C. 158*8^ Ind. Cas. 450 ; A. I. R. 1925 Cal. 510=41 C. L. J. 286=79 
Ind. Cas. 351 5 A. I. R. 1921 Sind 55“ »7 S. L. R. 105 = 83 Ind. Cas. 749 ; 8 S. L. 
R. 325 ; 5 P* L- W. 2c8 ; 15 A. 84 ; 18 B. 429 ; A. I. R, 1926 Mad. 412 = 
50 M. L. J. 220=23 L. W. 227 “(i926) M. W. N. 245*93 Ind. Cas. 533 ; A. I. 
R. 1927 Cal. 420*100 Ind. Cas. 518 ; A. I. R. 1926 Cal. 735=»43 C. L. J. 285 = 94 Ind. 
Cas. 172. This order is also not applicable to Provincial Insolvency Act regarding 
annulment order. A. I. R. 1926 Mad. 942=49 M. 935*5* M. L. J. 209= (1926) M. 
W. N. 674*97 Ind. Cas. 706. Order IX also does not apply to Order X, rule 4. A. I. 
R. 1921 Mad. 417 = 14 L. W. 15 = 63 Ind. Cas. 961. This order is not applicable 
where Courts sit after prescribed times without consent of parties and pleaders. A. 
I. R. 1925 Pat. 772 = 4 Pat. 646=26 Cr. L. J. I44i»89 Ind. Cas. 961. By virtue of 
section 141, C. P. Code, this order is extended to applications under Order IX itself. 
A. I. R. 1926 Mad. 325 = 50 M. L. J. 75*23 L. W. 409*92 Ind. Cas. 802. The 
rules of this order in strictness do not apply to Probate Proceedings. 29 Ind. Cas. 
133* 13 A. L. J. 441 *37 A. 380. An issue referred to a Civil Court for decision by 
a Revenue Court is an original matter in the nature of a suit. The Civil Court has 
jurisdiction under the provisions of s. 141 and order 9 to entertain an application for 
the setting aside of an ex parte decision and to decide the issue on the merits. A. 1. 
R. 1934 All. 86= 1934 A. L. J. 831 = 56 A. 390. The provisions of Order 9, C. P Code, 
by themselves do not apply to a case in which the plaintiff or the defendant has 
already appenred but has failed to appear at on adjourned hearing of the case. For 
such a case the procedure is laid down in Order 17, which deals with adjournment. 
156 Ind. Cas. 754= >935 A. L. J. 209= A. I. R. 1935 AIL 210. The provisions of this 
order do not in terms apply to execution proceedings but applications can be restored 
under the inherent powers of Court. 13 Lah. 761 = 142 Ind. Cas. 686=34 
P. L. R. 7 o=A. I. R. 1933 Lai'* 99; s®® also 145 Ind. Cas. 995 = 1933* A. L. J. 
1032 A. 1. R. 1933 All. 783 (F. B.) ; 143 Ind. Cas. 1 = 37 M.L.W. 607=1933 M. W. N. 
566=64 M, L. J. 664=56 Mad. 49 o=A. I. R. I 933 Mad. 418 (F. B.) ; 133 Ind. 
Cas. 65 = 25 S. L. R. 475* A. I- K* *93i Sind 97 (F. B.). 

Scope of the section.— iJjr parte decree cannot be justified when the case 
is taken for hearing on a wrong date and a party apply for lime. A. I. R. 1929 Pat. 
609=10 P. L. T. 589=120 Ind. Cas. 304. Mere presence of party is appearance. A. 
I. R. 1924 Nag. 26=76 Ind. Cas. 288 ; see also A. I. R. 1922 Pat. 485*1 Pat. 188 = 
68 Ind. Cas. 337. Appearance by a pleader means appearance by a pleader when 
he is duly instructed and able to answer all the material questions. A. I. R. 1928 
Mad. 831 = 110 Ind. Cas. 377 ; A. I. R. 1929 All. 729=96 Ind. Cas. 564 ; 82 Ind. Cas. 
107=47 M. L. J, 514 , 22 A. 66 V 4 C. 318 ; A. I. R. 1922 Pat. 485=1 Pat. 188=69 
Ind. Cas. 837 ; 8 A. 140 ; 4 B. H, C. R. A. C. 206 ; 20 A. 195 ; 12 C. 605 ; 23 B, 414. 
The term "day fixed in the summons” refers to the day fixed for the first hearing 
of the suit. 2 A. 67=51. A. 233. The mere putting of a wiitten statement is not 
appearance. 1 N. W. P. H. C. R. 154. 


2. [S. 97.1 Where on the day so fixed it is found that the summons has 

not been served upon the defendant in con- 
Dismissal of suit where sequence of the failure of the plaintiff to pay the 

to nav costs service, the Court may make an order 

^ ^ ' that the suit be dismissed : 

Provided that no such order shall be made although the summons has not 
been served upon the defendant, if on the day fixed for him to appear and answer 
he attends in person or by agent when he is allowed to appear by agent. 

Af. For local amendment in Allahabad . — Vide infra. 


Scope.— When a time is not fixed for the deposit of process-fee an order for 
dismissal is irregular. 3 B. L. R. App. 25=11 W. R. 290 ; 158 Ind. Cas. 250. This 
section is only applicable to cases in which plaintiff fails to file talluhana for the 
first hearing. 65 P. W. R. 1908. The default under this rule, owing 10 the 
plaintiff s omission to deposit the requisite Talluhana in the proper Court is not 
excused by the fact of its having been committed by an ignorant karpurdaz. 
iiW.R. 417. The failure contemplated by Order IX, rule 2, is not confined to 
an entire omission to pay the requisite Court-fee, but also includes an omission 
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to pay that fee within the time which the Coart is required to fix for payment under 
Order XLVIll, rule i, 7 N. L. R. 114. A guardian ad liitm is not a defendant in a 
suit, and the penal provisions of Order 9, r. 2 of the Code have no application to the 
case of a failure to pay in process-fee for summons to be served on him. 115 P.W.R, 
ign. Court can dismiss a suit under this order, for plaintiff’s failure to pay damages 
for not getting summons served. A. I. R. 1927 All. 464=100 Ind. Cas. 
Disinissal under Order 9, rule 2. on failure to pay postal charges (according to 
proviso of Lahore High Court) when process-fee is paid, is not proper. 
A. I. R. 1927 Lah. 157*9 Lah. L. ). 96=99 Ind. Cas, 909. Dismissal is not proper 
where process-fee was paid not on fixed day but in sufficient time for service of 
summons. A. I. R. 1922 Lah. 63=4 Lah. L. J. 71 *67 Ind. Cas. 945. Dismissal 
under Order IX, rule 2, is not justified if plaintiff fails to give defendant's correct 
address or does not accompany process-server. A. I. R. 1932 Lah. 170=9 Lah. L. J. 
I35“99 Ind. Cas. 898. Where process-fee has not been paid for one defendant, 
dismissal as against other defendants is improper. A. 1. R. 1921 Pat. 422 = 2 P. L. T. 
256=60 Ind. Cas. 377* Court should give reasonable time for paying process-fees ; 
two days* time when party is absent is not reasonable time. 55 Ind. Cas. 650. 
Where plaintiff failed to file affidavits of service of summons on guardian of minor 
defendants, decree is not binding on minor ; but dismissal against major defendants 
is improper. 1 P. L. T. 125 = 55 826. Rule 4 does not apply where date is 

fixed for paying process-fee only. A. I. R. 1921 Pat 422=2 P. L. T. 256=60 Ind. 
Cas. 377. Where defendant asks time for filing written statement, dismissal under 
this section is improper, even when the p'aintiff failed to file process-fee in as much 
as filing application amounts:to appearance. 53 Ind. Cas. 41. An order dismissing 
a suit for default is not appealable. 38 A. 357=14 A. L. J. 347 = 33 Ind. Cas. 737. 
There is no appeal from the order of an appellate Court restoring a suit dismissed 
for want of payment of process-fee. 9 Ind. Cas. 484. Where the plaintiff deposited 
process-fee several times for service of summonses on the defendant but the sum- 
monses could not be served and the Court ultimately dismissed the suit, held that in 
the circumstances it was ihe duty of the Court to direct the issue of substituted 
service under Order 5, rule 20, and that the dismissal of the suit was bad. 12 P. L. 
T. 644=135 Ind. Cas. 99= A. I. R. 1931 Par. 420. Non-payment of process-fee 
required for fresh summons with the application is no ground for dismissal of suit. 
A. I. R. 1933 Pat. 582. 


Where neither party appears, 
suit to be dismissed. 


8. [S. 98 ] Where neither party appears 
when the suit is called on for hearing, the Court 
may make an order that the suti be dismissed. 


Scope.— Unless a date has been fixed for the appearance of the defendants and 
neither party appears when the suit is called on for hearing on that date. Order 9. 
rule 3, would not apply. A. I. R, 1935 ^^h, 656= 159 Ind. Cas. 226 The provisions 
of this rule is not obligatory. The Court is at liberty to exercise its discretion in a 
suitable case. A. I. R. 1936 Pat. 437=162 Ind. Cas, 557* The order of a District 
Mun<iiff to strike a case off his file on neither party appearing, is an illegal order. 
10 M. 270; see also 17 W. R. 219; 21 W. R. 124. Where a suit is referred to 
arbitration and is pending before the arbitrators, the Court has no power to dismiss 
the suit under this rule. 10 P. R. 1899. The dismissal of a suit for default on 
an adjourned date, of which the parties had no notice is illegal. 14 C. P. L. R. 134. 
The officers presiding over Courts of Justice, when on tour should not dismiss 
any suit for default in appearance, without satisfactory evidence that due notice 
of the exact date and place of hearing was given to the parties. 37 P. ^ R. 
1904. Where parties are absent on date of re-hearing fixed for want of time 
of Court, the dismissal if made is under Order 9, rule 3 and not under Order 17, 
rule 3. 32 Ind. Cas. 714. Where defendant is absent but plaintiiT fails to produce 
evidence, the dismissal is one under Order 17, rule 3 and not under Order 9 
rule 3 and no fresh suit is barred. 40 A. 590=16 A. L. J. 462 = 46 Ind. Cas. 390. 
Where parlies are absent on day fixed for hearing preliminary issues, suit should 
not be dismissed. A. 1. R. 1929 Lab, 830=31 P. L, R. 441*122 lad. Cas. 465. 
Where date is fixed for hearing application in suit only, suit cannot be dismissed. 
A. LR. 1927 Sind 228=102 Ind. Cas. 416. Where preliminary, mortgage decree 
for sale has been passed, an application for final decree cannot be dismissed 
for default of appearance. A. I. R. 1934 Pat. 18. Where plaint iff is ill and the 
Counsel is late only by a few minutes, a case should be restored if dismissed for 
default. A. 1. R. 1934 Lab. 34. Where the plaintiff has deposited the fee for service 
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Of summons but the summons has not been issued to the defendant, and a date is 
fixed for the appearance of the plaintifT only, the Court cannot dismiss the suit for 
non-appearance of the plaintiff, but should issue summons to the defendant and fix 
a date for the hearing of tho suit. 32 P. L. R. 300= A. I. R. (1931) Lab, 69. When 
the plaintiff was absent from Court on account of unavoidable delay, held, the order 
dismissing the suit for default ought to be set aside. A. 1. R. 1931 Pat. 87=3 130 Ind. 
Cas. 542. Where fresh summons was ordered to be issued along with amended 
plaint and summons was not issued on account of failure of plaintiff to the file 
copies of amended plaint, the non-appearance of parties on day fixed is governed by 
lule 3 and not by rule 5. A. 1. R. 1934 Pat. 18. Where an application to restore a 
suit dismissed for default under Order 9, rule 3, is also dismissed in default, a second 
application to restore it is competent. A. 1. R. 1934 Pesh. 13=9148 Ind. Cas. 917. 
When an application is made for the amendment of issues and the Court fixes a day 
for the consideration of the application for amendment but the parties do not appear 
on the fixed date the Court has no right to dismiss the suit for default. It can only 
dismiss the application for amendment. A. I. R. 1934 Lah. 237=35 P. L. R. 342. 

A suit cannot be dismissed for non-appearance on day fixed for judgment. A. I. 
R. 1927 Lah. 888=9 Lah. L. J. 178 = 28 P. L. R. 324=100 Ind. Cas. 472. Where date 
is only for seeing d»te fixed for defendant's appearance, absence of plaintiff does 
not entail dismissal. A. 1. R. i99S Lah. 96=78 Ind. Cas. 15. Dismissal for 
non-appearance of pleader is wrong if authorized agent is present with witness. 
A. 1. R. 1922 Pat. 504=3 P. L. T. 447=68 Ind. Cas. 659. Dismissal is also improper 
when parties arc absent at hearing for amendment of issues. 6 P. L. J. 331=2 P. L. 
T. 760=63 Ind. Cas. 746. Where an adjournment had been granted at the request 
of the plaintiff, in order to enable the latter to amend his plaint and on the date 
fixed the plaintifTs pleader again applied for time, and therefore the Court dismissed 
the suit : Held (i) that the erder under rules 2 and 3 of Order 17 of the C. P. Code, 
the Court had no power to proceed with the disposal of the suit : (2) that the Court 
could not be said to have acted under rule 3. Order 9, because the plaint ifl*s pleader 
did in fact appear and ask for an adjournment and there was nothing in the order 
recorded to show that he was not willing to prosecute the suit upon the original 
plaint without amending it. 4 Pat. L. J. 277=51 Ind. Cas. 189. Where date for 
defendant’s apperance has not been fixed, rule 3 does not apply. A. 1. R. 1927 AIL 
439=49 A. 592 = 25 A. L. J. 437 = ior Ind. Cas. 676; see also A. I. R. 1921 Lah. 
3:20=27 P. L. R. 1921=60 Ind. Cas. 475 » A. I. R. 193* Lah. 69=130 Ind. Cas. 77i. 

In case of dismissal under Order 9, rule 3, remedy of the plaintiff lies either in 
fresh suit or in an application for restoration. 39 Ind. Cas. 191 = 20 O. C. 66 ; 
63 Ind. Cas, 239 ; 43 Ind. Cas. 518=16 A. L. J. I43 » 43 Cas. 180 ; 44 B. 767 = 
22 Bom. L. R. 328 = 56 Ind. Cas. 455 ; A. I. R. 1925 Nag. 31 = 76 Ind. Cas. 46 ; 85 
Ind. Cas. 788 = A. I. R. 1925 All. 425. But where restoration is impossible for want 
of sufficient cause, inherent power cannot be used. A. 1. R. 1927 Pat. 369=9 P. L. 
T. 136= 103 Ind. Cas. 620. Obstruction by the picketing volunteers is unavoidable 
cause sufficient to set aside order of dismissal in default. A. I. R. 1931 Pat. 87 = 
130 Ind. Cas. 542. Where application for restoration of a case dismissed under 
rule 3 is filed, no notice need be served on the other party. A. I. R. 1923 Oudh 
55 = 24 O. C. 347=9 O. L. J. 52 = 64 Ind. Cas. 767. Where dismissal under rule 3 
is by Court without jurisdiction, fresh application lies to competent Court. 58 Ind. 
Cas. 203. Same Court only can set aside order of dismissal for default. 100 P. L. 
R. 1920=2 Lah. L. J. 48=19 P. W. R. 1920=56 Ind. Cas. 884. But striking off 
of suit as settled is tantamount to withdrawal and therefore no fresh suit lies. (1916) 
M. W. N. 171 = 32 Ind. Cas. 624. Order X, r. 4, is not governed by Order IX, r. 3. 
1921 M. W. N. 390=14 L. W. 15=63 Ind. Cas. 961. Where date Is fixed for con- 
sideration of application for amendment of issues and parties are absent, suit cannot 
be dismissed. A. I. R. 1934 Lah. 237. 

AppeaL — An order of dismissal under this section is not a decree and hence no 
appeal lies from it. 29 C. 60. No application for review is either maintainable. 33 
P. L. R. 1909=44 P. L. R. 1909=31 P. R. 1909 (2 C. W. N. 318 F.) 


4. IS. 99.] Where a suit is dismissed under rule 2 or rule 3, the plaintiff 
u • / u mayfsubject to the law of limitation)bring a fresh 

O, suit ; or be may apply for an order to set the 

^ dismissal aside, and if he satisfies the Court that 

there was sufficient cause for his not paying the 
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Court-fee end postal charges (if any) required within the time fixed before the 
issue of the summons or for his non-appearance, as the case may be, the Court 
shall make an order setting aside the dismissal and shall appoint a day for 
proceeding with the suit. 

A— *For local anendment ia Bombay. — F/ViS? infra. 

8oope.--Ia case of dismissal under rule 3 fresh suit lies. 14 R. D. 395 ; see A. I. 

K. 1929 All. i3i« 56 A. 837=26 A. L. J. 776-115 Ind. Cas. 118. In case of 
dismissal of pauj^r application, fresh application lies. A I. R. 1924 Rang. 161 =2 Bur. 

L. 3. 217*76 Ind. Cas. 785. The two remedies allowed to a plaintiff whose suit is 
dismissed under Order 9, rule 2 or 3, C. P, Code, the remedy of bringing a fresh 
smt, or of applying to have the dismissal set aside are not mutually exclusive. 
Inus.if he fails in his attempt to have the dismissal set aside, he still has the remedy 
of bringing a fresh suit. 63 Ind. Cas. 239 ; A. I. R. 1926 All. 678-96 Ind. Cas. 187. 
Where the plaintiff is in jail and his rouktear is absent through mistake, restoration 
application on same date should be entertained. A. I. R. 1929 Lah. 882*124 Ind. 
Cas. 320 ; see ^so A. I. R. 1930 Lab. 70=31 P. L. R. 335*123 Ind. Cas. 834. Where 
suit IS dismissed for default of plaintiff, some applying for restoration, restoration of 
entire suit ts proper. A. I. R. 1930 All. i68=(i929) A.L.J. 1103=120 Ind. Cas. 56o.ln 
case of dismissal through mistake of Court, Court has inherent power to restore. A.I R, 
1928 Lah. 534= 108 Ind. Cas. 603. Absence through bona fide mistake is "sufficient 
cause** for restoration. A. I. R. 1926 Lah. 634=96 Ind. Cas. 881. Remark "file" amo- 
u^nte to neither rejection nor dismissal. A. I. R. 1924 Pat. 698*5 P. L. T. 567*79 Ind. 
Cas. 598. Where in case of dismissal for default, restoration against some defendants 
IS prayed for Court cannot implead them on its own motion. A. I. R. 1922 Oudh 
160— 25 O. C. 67*68 Ind. Cas. 246. Where duly authorised agent is persent. 
suit cannot dismissed for default. A. I. R. 1922 Pat. 504=3 P. L. T. 447=68 Ind. 
Cas. 65^ Where restoration application is dismissed for default, second restoration 
application lies. A. I. R. 1927 Lah. 71=27 P. L. R. 564*99 Ind. Cas. 1055. Provi- 

of (his rule apply to proceedings under Order 21, r. 100, though not to Order 
XXI, r. 90. A. I. IL 1923 Pat. 239-4 P. L. T. 93-(*923) Pat. 78=1 P. L. R. 134*2 
rat, 372 — 71 Ind. Cas. 484. Where claim is substantial and is likely lobe lime- 
barred, inherent power ought to be used. A. I. R. 1924 Pal. 274*4 P. L. T. 647 = 
(1924) Pat. 280=72 Ind. Cas. 668. Where execution application is dismissed under 
proceedings under rule 4 cannot be taken. A. I. R. 1925 Oudh 
552—28 O. C. 158=85 Ind, Cas. 450. Where defendant was not prepared to pro- 
cecd ^tasked for time, dismissal should be under Order IX, rule 8. A. I. R. 

^ j 335 = 7 Pat. 333=9 P. L. T. 669* 109 Ind. Cas. 264. In an application 

uimer this rule, notice to defendant is not necessary. A. I. R. 1933 Oudh 55 = 
9O.L. f, 52=24 O. C. 347. Suit can be restored on payment of cost where 
w ^**™**^ IS owing to the mistake or laches of pleader. 43 C. 157 = 20 C. 
W. N. 594=23 C. L. J. 443=34 Ind. Cas. 634. Order IX does apply to execution 
proceedings. 35 Ind. Cas. 337, Rule 4 does not apply where date is fixed not 
for heari^of casebut for paying process-fees. A.I. R J021 Pat. 422*2 P. L. 
T. 256*60 Ind. Cas. 377. A suit cannot be dismissed against all defendants 
where default to pay process-fees for the attendance of one of several defendants 
IS m^e. 2 P. L. T. 256*60 Ind, Cas. 377. Where suit has been dismissed for 
default also application for restoration has been dismissed for default, applica- 
ti<m under Order IX, rule 9. lies. 44 C. 950=21 C. W. N. 30=24 C. L. J. 446*35 
Ind. 613. Cases under Order XXI, rules too and loi are not suits within 
this rule.„52 Ind. Cas. 416. Where application for insolvency is dismissed, fresh 
application lies. A. 1. R. 1928 Pat. 116*107 Ind. Cas. 842. In case of dismissal 
of suit under Order 9, role 2, time covered by restoration proceedings can- 
not be excluded for limitation. A. I. R. 1929 Nag. 2x9-25 N. L. R. 99= 
*116 Ind. Cas. 509. Sections, Limitation Act, is not applicable to applications 
under Order IX, rulc4. A. I. R. 1928 Mad. 556* (1928) M. W. N. 239*110 Ind. 
Cas.4p sec also A. I. R. 1929 All. 127*5* A. 487=1929 A. L. J. 329=113 Ind. 
Cas. 767. No Judge other than one who dismissed suit for default has jurisdiction to 
set aside order of dismissal, 2 Lah. L. J. 48*100 P. L. R. 1920=19 P. W. R. 1920* 

56 ind. Cas. 884. Restoration application is not to be dismissed summarily. A. 1. R. 
1927 Lah. 71*27 P. L. R. 564*99 Ind. Cas. 1055. Dismissal of applicaiioh for 
mamng final decree does not bar subsequent application. 140 lad. Cas. 324*63 M, 
719*36 M. L. W. 638*56 M. 310* A. 1. R. 1933 Mad. 55. If sufficient cause 
iy aliown Court must restore case to file. 141 Ind. Cas. 48*28 N. L. R. 295* A* 1. 
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R. 1933 Nag. 39. Where the suit restored under this section, notice must as of right 
be issued to defendant of this date. 145 Ind. Cas. 804=1933 A. L. J. 962 = A. I. R. 
*933 All. 522. After dismissal of first application for restoration without its merits 
being gone into, a second application for restoration within period of limitation is 
competent. The application may also be treated as an application for review of the 
first Order. 141 Ind. Cas. 48=28 N. L. R. 295 = A. I. R. 1933 Nag. 39 ; A. I. R. 
1934 Pesh. 13. Where order of restoration is made, all interlocutory matters 
whether pending in trial Court or appellate Courts are also restored unless 
order of restoration expressly mentions anything against this view. A. 1. R. 1934 
Mad. 49. Where application for amendment of decree is dismissed for default, a 
subsequent application is not barred. 144 Ind. Cas. 59"* 12 Pat. 179= A. I. R. 1933 
Pat. 208. Where remedy under Order 9, rule 4 or 9 is barred by limitation, 
application under Order 47, rule 1, merely to escape limitation is not maintainable. 
A. I. R. 1933 Pat. 557. If there are minor plaintiffs or defendants who are 
represented as they may be by a next friend or guardian ad litem and the next 
friend or the guardian is absent, though whatever cause it may be, at the trial, 
then that fact alone is sufficient reason forsetting aside an ex parte decree passed 
against minor defendants or for setting aside an order of dismissal of the suit in 
the case of minor plaintiffs. A. I. R. 1934 Mad. 616= 1934 M. W. N. 1176 = 152 
Ind. Cas. 163. T^e mere fact that the District Judge put down in his order of re- 
mand that the parties were to appear before the Subordinate Judge on a certain date 
does not prove that his direction was actually conveyed to the counsel of the parties 
or to the parties by the counsel concerned for absence of parties on such date, there 
is sufficient cause within the meaning of Order 9, rule 4. A. I. R. 1935 Lah. 163. 
This rule does not create but declares the right of bringing a fresh suit while at 
the same time permitting the plaintiff in the alternative to proceed with his original 
suit. These alternative provisions are not exclusive. Where the application for res* 
toration is rejected, the plaintiff is not precluded thereby from bringing a fresh suit 
if within time. 1 5 Pat. 716= 17 P. L* T. 644 ; see also A. I. R. 1937 Oudh 262; 
A. I. R. 1937 Pat. 9. 

Appeal. — An order under Order IX, rule 4, is not appealable. 2 P. L. W. 172 = 
42 Ind. Cas. 613. Refusal to set aside order of dismissal is not appealable. 43 Ind. 
Cas. 180. Where execution application was dismissed for default and the appellant 
filed an appeal on the ground tliat he had gone to call his pleader and learnt on 
his return that the application was dismissed. No affidavit from pleader has been 
filed : /fi^A/that in the absence of an affidavit from the pleader the appeal must 
be dismissed. 64 P. L. R. 1918. Where restoration application has been rejected 
without perusal of record or taking evidence, revision lies. A. I. R. 1927 Lah, 239 
= 103 Ind. Cas. 677. 

5.* [S. 99A.] (1) Where, after a summons has been issued to the 
Dismissal of suit where defendant, or to one of several defendants, and 
plaintiff, after summons re- returned unserVed, the plaintiff fails, for a period 
turned unserved, fails for three of three months from the date of the return 
months to apply for fresh made to the Court by the officer ordinarily 
summons. certifying to the Court returns made by the 

serving officers, to apply for the issue of a fresh summons the Court shall make 
an order that the suit be dismissed as against such defendant, unless the plaintiff 
has within the said period satisfied the Court that — 

(а) he has failed after using his best endeavours to discover the residence 
of the defendant who was not been served, or 

(б) such defendant is avoiding service of process, or 

(c) there is any other sufficient cause for extending the time, 
in which case the Court may extend the time for making such application for 
such period as it thinks fit. 

( 2 ) In such case the plaintiff may (subject to the law of limitation) bring a 
fresh suit. 

Scope.— Order IX, rule 5, of the Civil Procedure Code, is only an enabling 
provision enacted for a special purpose only. 5 Ind. Cas. 537. This rule is not 


* This sub rule was subtituted by s. 2 of the Code of Civil Procedure (Amend- 
ment) Act, 1920 (24 of 1920). 
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very happily expressed, but it means that when a plaintiff fails for a period of three 
months from the return of summons, unserved to apply for the issue of a fresh 
summons and on that application to satisfy the Court that he has used his best 
endeavours to discover the residence of the defendant who has net been served, or 
that such defendant is avoiding service of process, then, and only then, the Court 
may dismiss the suit as against such defendant under that section. 7 Bom. L. R. 928. 
Rule 5 has no application to a case when plaintiff has failed to appear ; and the fact 
that sutnmons is returned unserved on the opposite party, is no ground for setting 
aside the order of dismissal for default. A. I. R. 1926 Cal. 113=90 Ind. Cas. 675. 
Where original summons is returned unserved, the application for fresh summons, 
if made within one year (now three months) of the return of original summons is 
not time-barred. 2 Lah. L J. 774=*i Lah. 137 = 56 Ind. Cas. 191. When records 
of suit were placed in the record room, on account of non-service of summons on one 
of the defendants, a subsequent suit against the same defendants on same cause of 
action is barred. 40 Ind. Ca«. 448 ; but see 28 A. 74^=3 A. L. J. $76. The effect of 
discharging a decree for the reason that it was passed without service of summons 
on a defendant, is that the entire decree is discharged and suit is revived. 23 C. L. 
J. 43 fiss 2 o C. W. N. 943=34 Ind. Cas. 394. This rule does not apply to appeals. 
A. 1 . R. 1927 Bom. 68=50 B. 815 = 28 Bom. L. R. 1446=100 Ind. Cas. 147 ; see also 
17 Ind. Cas. 294 ; but see 21 Ind. Cas. 420=25 M. L. J. 451. Order 9, rule 5, applies 
to a case where the suit was consigned to the record room merely because the 
defendant’s address was not furnished by the plaintiff and Order 9, rule 2, has no 
application. A. I. R. 1931 Lah. 655 = 132 Ind. Cas. 524. Where summons issued to 
defendant returned unserved, dismissal of suit before expiry of the three months is 
premature and irregular. A. I. R. 1933 Bat. 575. Court cannot dismiss suit simply 
because summonses are not served, it should proceed under Order 9, rule i. 135 Ind. 
Cas. 817=33 Bom. L.R. 1056= A. I. R. 1931 Bom. 253 •, see also 135 Ind. Cas. 347 = 
1931 M. W. N. 1002 = A. I. R. 1931 Mad. 795. Inherent power of Court can be 
exercised when power expressly conferred are exhausted. A. I. R. 1933 
Pat. 582. An order staying proceeding cannot be justified where it appears from 
the report of the peon that the defendant is absconding. 38 P. L. R. 197. 

6. [S. 100 .] ( 1 ) Where the plainliff 
appears and the defendant does not appear when 
the suit is called on for hearing, then — 

{a) if it proved that the summons was duly 
served, the Court may proceed cx parte ; 

{b) if it is not proved that the summons was 
duly served, the Court shall direct a second sum- 
mons to be issued and served on the defendant ; 

C^) if it is proved that the summons was served on the defendant, but not 

in sufficient time to enable him to appear and 
When summons served but on the day fixed in the summons, the 

not in due time. Court shall postpone the hearing of the suit to a 

future day to be fixed by the Court, and shall direct notice of such day to be 
given to the defendant. 

( 2 ) Where It is owing to the plaintiffs default that the summons was not 
duly served or was not served in sufficient time, the Court shall order the 
plaintiff to pay the costs occasioned by the postponement. 

Scope. — The phrase "when the suit is called on for hearing” when an appear- 
ance under Order IX is in question, means on the first day of hearing, and when an 
appearance under Order aVII, is in question it is limited to the commencement of 
the bearing on each day of hearing. A. 1 . R. 1927 Mad. 799=26 L. W. 76=104 Ind. 
Cas. 371. Where a date is fixed for arguments on a preliminary issue but the 
defendant is absent ex parte decree cannot be passed. A. I. R. 1924 Lah. 224=72 Ind. 
Cas. 900. Order IX, rule 6, contemplates a hearing of the suit on the day fixed in the 
summons for the defendant’s appearance, whereas Order 17, rule 2, conten^Iates 
hearing of the suit at some later stage to which it has been adjourned. Subject to 
Order IX, r. 7* to all cases, where there is default of appearance at all events at the 
first hearing whether on the original date fixed in the summons or on some other date to 
which that hearing is adjourned, the modes of disposing of the suit directed by Order 


Procedure when only plaintiff 
appears. 

When summons duly served. 

When summons not duly 
served. 
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IX apply and the decision ex parte. A I R. 1922 Pat. 485 = 1 Pat. 188=69 Ind. 
Cas. 837 ; see also 69 Ind. Cas. 883. Rule 6 is not penal but is meant to prevent 
undue delay. 134 Ind. Cas. 268=27 N. L. R. 50= A. I. R. 1931 Nag. 122. Where 
pleader engaged by defendant merely to apply for adjournment, made that applica- 
tion, but the Court refused adjournment and decreed suit ex parte, the Court’s deci- 
sion was decree and defendant’s remedy was by appeal. 133 Ind. Cas, 622 = lo^i 
A. L. J. 646=A. 1 . R. 1931 All. 703. 

Olauee (a). — This rule lays down when the Court may proceed ex parte but 
there appears to be no explanation in the Code what is ^;ir procedure is 
though the plaintiff Is always called upon in quite general terms to prove his ctse. 
A. 1 . R. 1923 Nag. 83=69 Ind. Cas. 619 ; see also 39^A, 143= U A. L. J. 1226; 
20 C. W. N. 1192 = 43 C. 1001 = 34 Ind. Cas. 235. Even in an suit plain- 

tiff must prove his case by reliable evidence. A. I. R. 1929 All. 612=118 Ind. Cas. 
527 ; 37 Ind. Cas. 27 = 3 O. L. J 468 ; 81 Ind. Cas. 867 = A. I. R. 1924 Cal. 806= 
39 C. L. J. 279 ; 108 Ind. Cas. 895 ; 108 Ind. Cas. 879= 11 N. L. J. 78 = A. I. R. 1928 
Nag. 165 ; A. I. R. 1926 Oudh 192 = 92 Ind. Cas. 119 -, A. I. R. 1924 Cal. 647 = 
28 C. W. N. 300=77 Ind. Cas. 551. Court cannot pass decree without 

giving proper notice of the date fixed for disposal of the suit to defendant. 38 Ind. 
Cas 678=15 A. L. J. 24. On the date fixed for hearing the defendant was absent, 
and the suit was decided on evidence produced by plaintiff and the Court remarked 
in the judgment that it was to be an ex parte decree, held that the proper procedure 
for the Court to have adopted is that under Order XVII, r. 3. A. 1 . R. 1923 Oudh. 
18 = 9 O. L. J. 543 = 72 Ind. Cas. 394. Where Court orders that the suit should 
proceed ex parte and fixes a date, on that date if defendant appears, an ex parte 
decree should not pass. A. I. R. 1922 All. 110=20 A. L. J. 270=66 Ind. Cas. 892 ; 
see also 64 Ind. Cas. 958= A. I. R. 1922 All. 33=20 A. L. J. 39. 


7. IS. 101 .] Where the Court has adjourned the hearing of the suit 

ex partey and the defendant, at or before such 
bearing, appears and assigns good cause for his 
previous non-appearance he may upon such terms 
as the Court directs as to costs or otherwise, be 
heard in answer to the suit as if he had appeared 
on the day 6 xed for his appearance. 


Procedure where defendant 
appears on day of adjourned 
hearing and assigns good 
cause for previous non-appea- 
lance. 


Scope. — Court has discretion to set aside order declaring proceedings ex parte 
but the Court should interpret rule liberally. A. I. R. 1931 Oudh 159=8 O. W. N. 
80=131 Ind. Cas. 447; see also A. I. R. 1927 Mad. 1197 = 27 L. W. 361 = 1928 
M. W. N. 203=108 Ind. Cas. 297 ; 106 Ind, Cas. 664=A, I. R, 1928 Mad. 211 = 39 
M. L. T. 656. What rule 7 requires is that if sufficient cause is' shown for non- 
appearance the defendant may upon terms, be placed in the same position, retros- 
pectively as if he had appeared at the earlier stage. A. 1 . R. 1926 Sind 181 = 92 Ind. 
Cas. 493; sec also A. I. R, 1923 Oudh 177 = 26 O. C. 10=10 O. L. J. 36=73 Ind. 
Cas. 591 ; A. I. R. 1922 Bom. 345 = 70 Ind. Cas. 762 ; 9 B. L. R. App. 15 ; A. I. R. 
1922 All. 110=20 A. L. J. 270=66 Ind. Cas. 892. “Good cause” in this rule includes 
non-service of summons. 1936 A. M. L. J. 18. No evidence in support of the 
facts stated in his petition need be given. 8 C. 272. Application under Order IX, 
rule 7, can be made through a vakil even when Court has decided to proceed ex Parte 
owing to the non-appearance of the defendant in person as per order of the Court. 
27 M. L. T. 7i=(i920) M. W. N. 241 = 11 L. W. 289=55 Ind. Cas. 945. 
Operation of Order VII cannot be extended to the subsequent hearings of the suit, 
so that the defendant can conduct his case from the day of his appearance. 
A. I. R. 1925 Mad. 1274=49 M. L. J. 273=(i925) M. W. N. 647 = 91 Ind. Cas. 
545 * , Court should send for pleader when party appears by him before ordering 
dismissal for default. A. I. R. 1930 All. 2i7 = (i93o) A. L. J. 632=127 Ind. Cas. 
523. Application for restitution dismissed for default can be restored. A. I. R. 
1922 All. 223=44 A. 407=20 A. L. J. 226=66 Ind. Cas. 144. Where application to 
set aside order declaring suit to proceed ex parte is dismissed under this rule and 
an ex patte decree is passed against a defendant, it is open to the defendant to 
apply under Order IX, rule 13, to set aside that order or to prefer an appeal 
from the decree and in such an appeal the question whether the lower 

Court was wrong in proceeding to decide the suit ex parte can be gone into. 113 
Ind. Cas. 409 ; 87 Ind. Cas. 222.=A. I. R. 1925 Oudh ^5=28 O. C. 85, 



4^8 


TikB CODB OP CIVIL PKOCBDURB. 


[0. 9. r. 8. 


de/endant 


8. [S. 102.] Where the defendant appears and the plaintiff does not appear 

when the suit is called on for hearing, the Court 
shall make an order that the suit be dismissed 
unless the defendant admits the claimp or part 
thereof, in which case the Court shall pass a decree against the defendant 
upon such admission, and, where part only of the claim has been admitted, shall 
oismiss 4he suit so far as it relates to the remainder. 


Procedure where 
only appears. 


Scope. -->This rule is not applicable to execution proceedings. A. I. R. 1929 Bom. 
217 = 31 Bom. L. R. 400=118 Ind. Cas. 700. This rule is clearly intended to have 
application to proceedings before a decree is passed and not after a decree is passed. 
A. I. R. 1927 Oudh 49=3 O. VV. N. 921 = 98 Ind. Cas. 1029. Where suit is dismissed 
in default of plaintiff, the decree is really one under Order IX, rule 8. 1929 A. L. J. 
391 = 116 Ind. Cas. 752 ; sec also A. I. R. 1928 Pat. 335 = 7 Pat. 333=9 P. L, T. 669= 
J09 Ind. Cas. 264 ; A. I. R. 1925 Oudh 433=2 O. W. N. 432 = 89 Ind. Cas. 418. 
Under Order IX, rule 8 date fixed for settlement of issue is the date fixed for hearing. 
(1919) Pat. 32=48 Ind. Cas. 192. Dismissal of suit for plaintiffs non-apiiearance, 
after he has proved his case is not justifiable. 31 Ind. Cas. 869. Diimissal of suit 
where plaintiff appears without pleader is dismissal for default. 3 P. L. J. 355 = 47 
Ind. Cas. 27. Non appearance of one of two or more plaintiffs does not entail dis- 
missal of suit as against others. 4 P« L* J. 152= 50 Ind. Cas. 323. Rule to dismiss 
the suit for default under Order IX, rule 8, is mandatory and defendant's statement 
cannot be recorded. 55 Ind. Cas. 9^; see also 57 Ind. Cas. 75= A. I. K 1921 
Pat. 325 = 2 P. L. T. 36. Non-production of Commissioner’s report does not entail 
dismissal. 54 Ind. Cas. 56S. Order of dismissal for default in case where plaintiff 
is present but subsequently absents himself is not proper. A. I. R. 1921 Lah. 139=3 
Lah. L. J. 449- Dismissal of suit for non-appearance of a next friend adversely 
interested to minor is illegal. A, I. R. 1921 Pat. 103*6 P. L. J. 317 = 63 Ind. Cas. 
736. Dismissal of suit for not appointing guardian for minor on day Axed is illegal 
and docs not become rri judicata. A. 1. R. 1922 Pat. 252 = (1922) Pat. Sup. 81 = 
6 I*. L. J. 650=2 P. L. T. 572 = 63 Ind. Cas. 570. If one of two plaintiffs appears 
case comes under purview of Order iX, rule 10, and not under Order IX rule 8. A. I. 
R. 1921 Cal. 176=48 C. 57=62 Ind. Cas. 112. Order of dismissal of suit for default 
after framing of suit is under rule 8. A. 1. R. 1922 Mad. 4i6 = (i922) M. W. N. 483 
= 72 Ind. Cas. 482. Appearance of plaintiff by pleader without instruction on day of 
hearing entails dismissal of suit for default. A. I. R. 1922 All. 68 = 20 A. L. J. 123 = 
65 Ind. Cas. 775 ; A. I. R. 1923 Pat. 156=68 Ind. Cas. 942. The Court has 
absolute discretion whether to wait lot pleader or not. 66 Ind. Ca<«. 789= A. 1. R. 1921 
Sind 50=158. L. R. 172. But in all cases entire camion should be exercised 
when on an adjo.urned date the parties fail to appear. A. I. R. 1923 Bom. 27=24 
Bom. L. R. 775=46 B. 1026=68 Ind. Cas. 514. 

Order of dismissal of suit for default after plaintiffs death is a nullity where the 
fact of death is not known. A. I. K. 1924 Oudh 114=73 lud. Cas. 238. Where the 
plaintiff is absent and fails to pay additional Court-fees as ordered on the date of 
hearing, order for dismissal is under Order Vll, rule 11. A. I. R. 1939 Mad. 344=” 
117 Ind. Cas. 789. Where suit for ejectment is barred under this rule, fresh suit is 
barred on the same cause of action. 13 R. D. 387. Non-appearance of a person 
added as plaintiff in pursuance of the orders of Court does not justify dismissal of the 
original suit. A. 1. R. 1926 Lah. 577”=95 Cas. 865. Order of dismissal of suit 
for non-ap|>earance on a date not fixed for hearing is ultra vires. A. I. R. 1929 Lah. 
374= 106 Ind. Cas. 830. Court has inherent power to restore a case dismiss^ for 
default on sufficient cause being shown. A. 1. R. 1927 Rang. 58*5 Bur. L. J. 139* 
99 Ind. Cas. 151. Where party comes to Court after the order of dismissal is 
passed, he is entitled to have the suit restored on payment of costs. A. 1. R. 192$ 
Bom. 423=37 Bom. L. R. 685=89 Ind. Cas. 225 ; A. 1. R. 1925 All. 601=87 Ind. 
Cas. 118. In case of dismissal of suit in default, remedy is to apply fora review 
or apply for an order to set aside the order of dismissal. A. 1. R. 1935 Bom. 395= 
80 lad. Cas. 128. After dismissal of a suit for default a second suit it barred on 
the same cause of action. But a single fact alone makes different cause of action, 
and fresh suit lies. A. I. R. 1925 Nag. 366=87 ind. Cas. 35. Fresh suit is 
not Iwrod on the same cause of action by the order of dismissal for default so 
far as absentee defendants are concerned, A. 1. R. 1926 All. 169=48 A. 97=23 
A. L. J. 993«»90 Ind, Cas. 2. 
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Mistake of pleader as to the date fixed and consequential failure to appear need 
not be excused. A, I. R. 1925 Oudh 682=2 O. W. N. 574=89 Ind. Cas. 64. 
Where pleader’s clerk is present in Court when case is called, but the suit is 
dismissed before the clerk fetched the pleader from the Bar-room, order of dismissal 
is not justified. A. I. R. 1934 Oudh 405=11 O. L. J. 243=78 Ind. Cas. 123. 
Dismissal of suit is not justified for plaintiff's absence where it if adjourned on his 
petitions for appointment of guardian. A. 1 . R. 1924 Pat. 714= 5 P. I- T. 424=1924 
Pat. 215 = 78 Ind. Cas. 224. Where after the transfer of the suit, the ttansferee 
Court issued notice to plaintiff and his counsel to appear on certain day, but noitce 
on plaintiff was not served whilst no: ice on counsel was served but he refused to 
accept notice, the Court is not competent to dismiss the suit on the ground that 
service of notice on counsel is good. A. I. R. 1934 Lah. 91. Where preliminary 
decree is passed, a suit cannot be dismissed unless decree is reversed in appeal. 
144 Ind. Cas. 883= A. 1 . R. 1933 Sind 200. The word "appear" in this rule means 
appearing in suit. Where a party is present in precincts of Court or in Court room 
but not taking part in suit cannot be said to have appeared. 138 Ind. Cas. 87 = 36 
C.W.N. 158=59 C. 756 = A. I. R. 1932 Cal. 418. Where plaintiffs pleader was 
engaged elsewhere when suit was called and the Court asked the plaintiff to engage 
another pleader and on his failure to do so dismissed the suit, an application for 
restoration is one under Order 9, rule 9. 138 Ind. Cas. 342 = 36 C. W. N. 160=59 C. 
906= A. 1 . R. 1932 Cal. 425 ; see also 38 P. L. R. 484. Where party is absent on 
date of hearing, and the suit is dismissed for non- production of evidence, the 
dismissal is not on merits but for default. 133 Ind. Cas. 206= A. I. R. 1931 Lah. 
505. In a representative suit, when the plaintiff on record dies, the Court cannot 
dismiss the suit for default because the persons represented are not co-nominees 
parties and they cannot be said to be in default. A. I. R. 1931 Mad. 590=60 
M. L. J. 659=132 Ind. Cas. 289=54 M. 770. Where a suit is transferred to another 
Court, a notice should be served on the party. A. I. R. 1936 Lah. 560=164 Ind. 
Cas. ii|2. An order dismissing the suit of the plaintiff for default on a date fixed 
for the submission of the report of the Com missioner as to the market value of 
the property in suit for purposes of Court-fees, is without jurisdiction, as such date 
is not the date of the hearing within the meaning of Order 9, rule 8, C. P. Code. 161 
Ind. Cas. 790=38 P. L. R. 88 = A. I. R. 1936 Lah. 280, 

Admission in defence. — If cause of action exists plaintiff must get decree on 
admission of defence. A. 1 . R. 1921 Pat. 297=65 Ind. Cas. 644. The words in rule 8 
"admits the claim or part thereof’ are applicable to cases where Court, on examining 
pleadings considers that the defendant is ready to pay admitted claim then and there 
and submit to relief claimed. Claim being synonymous with amount sued for refers 
to right claimed. 35 Ind. Cas. 65. In case of joint interest of several defendants, 
admission by some is relevant against all. A. 1 . R. 1933 Lah. 123 = 69 Ind. Cas. 35. 
in pre-emption suit plaintifli’s non-appearance entails dismissal even it mere right to 
pre-emption is admitted. 60 Ind. Cas. 724. Where defendant partly admits the 
claim and sets up counter claim, part of the claim admitted should be decreed 
even in the absence of the plaintiff. A. I. R. 1921 Sind. 50=15 S. L. R. 172=66 
Ind. Cas. 789. Where plaintiff was present in Court in all hearings except one 
and part of his claim is admitted, dismissal of his suit for default is not proper. 
A. 1 . R. 1925 Pat. 7 * 2=3 P. L, R. 249=89 Ind. Cas. 614. 


Appeal — Improper dismissal is subject to revisional proceedings and not to 
appeiil. 54 Ind. Cas. 568. No review lies in case of dismissal of suit in default under 
r. 8. A. 1 . R. 1925 Bom. 521 = 27 Bom. L. R. 1150=49 B. 839=90 Ind. Cas. 610. 
Appeal lies against the order refusing to restore the suit by application under rule 9. 
A. I. R. 1926 Cal. 246=90 Ind. Cas. 768 ; see also 57 Ind. Cas. 245=2 U. P. L. R. 
288. Order of dismissal of suit after refusing to grant application tor adjournment 
by one of the plaintiffs who was present is decree and appealable. 4 P. L. W. 366= 
45 Ind. Cas. 189. Dismissal of suit for piaintiffs inability to produce evidence is 
not dismissal under Order IX, rule 8 and is therefore subject to appeal and review. 
3. P, L. W. 428=1 P. L. W. 790 = 39 Ind. Cas. 946. Order of dismissal of an apli- 
cation for restoration of application dismissed in default for restoration of the suit 
dismissed in default, is appealable. A. 1 . K. 1923 Nag. 293=19 N. L. R. 119=75 
Ind. Cas. 589 ; 161 Ind Cas. 840 = 1936 A. L. J. 305 = A. I. R. 1936 All. 737. Order 
dismissing suit for default where part of claim is rejected is appealable. A. I. 
R. 1923 P. C. ii4.=40 C. L. J. 1 = 28 C. W. N. 689=50 1. A. 162=4 Lab. 284=25 

r. P I'V/fRayie M f. 
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Dismissal of suit is not justified for failure to amend plaint or for failure of payment 
of costs of adjournment ; such a dismissal amounts to material irregularity and revi- 
sion lies. A. I. R. 1926 Lah. $7i»96lDd Cas. 312 ; see also A. I. R. 1926 Lab. 
6 i2s 27 P. L. R. 644=^8 Lah. L. J. 423«*96jQd. Cas. 359. Where plaintiff is adjudged 
insolvent during the pendency of suit and the Court was informed of the fact of 
insolvency the official assignee should be called upon before the dismissal of the 
suit. In such a case dismissal for default is bad and can be set aside in appeal 
A. I. R, 1927 Cal. 76=53 Cal. 844=31 C. W. N. 22=98 Ind. Cas. 781. 

Appeal does not lie against the order of dismissal of suit for default. Appeal may 
be treated as revision if question of jurisdiction is involved. A. I. R. 1925 Pat. 374* 
6. P. L. T. 127=86 Ind. Cas. 787. Order of dismissal of suit after preliminary decree 
is open to revision. A. I. R. 1925 Pat. 433-6 P. L. T. I52»86 Ind. Cas. 785. 


g. [S. 103.] (1) Where a suit is wholly or partly dismissed under rule 8. 
^ . I • . i. plaintiff shall be precluded from bringing a 

Tespcct of thc same cause of action, 
default bars fresh suit. applV for an order to set the dismissal 

aside, and if he satisfies the Court that there was sufficient cause for his non- 
appearance when the suit was called on for hearing, the Court shall make an 
order setting aside the dismissal upon such terms as to costs or otherwise as 
it thinks fit, and shall appoint a day for proceedi ng with the suit. 

(2) No order shall be made under this rule unless notice of the ai^plication 
has been served on the opposite party. 


N, B.—For local amendments in Bombay, Calcutta and Lahore.— tnfra. 


Scope. — In case of a suit dismissed for default, two courses are open to the 
plaint iff, he can either make an application for restoration, under Order IX, rule 9, 
or for review under Order XLYll, r. 1. The application for restoration must be made 
within 30 days from the order of dismissal, but if such an application has been made 
and dismissed on the ground that it was barred by limitaiion. the rules of limitation 
cannot be evaded by making another application by way of review. A. I R. 1925 
Lah. 517 = 86 Ind. Cas. 616. This section contemplates that when the suit has been 
dismissed for default or has been decreed in the absence of party, the party at de> 
fault can only have the decree vacated on showing sufficient cause. A. I. R. 1927 
Sind 223= 103 Ind. Cas. 129. In considering the question of setting aside an order 
of dismissal, the esseniial.question to be considered is whether or not there was suffi- 
cient cause for non-appearance of the plaintiff on the date fixed. A. I. K. 1931 All. 
452 = 132 Ind. Cas. 431. Rule 9 has no application to proceedings in execution. A. I. 

K. 1927 Cal 938=45 C. L. J. 60= 100 Ind. Cas. 343 ; see also A. I. R. 1927 Mad. 355 
= 25 L. W. 192=52 M. L. j. 123 = 99 Ind. Cas. 954 ; A. I R. 1925 Mad. 126=47 M. 

L. J. 269=20 L. W. 192= 1924 M. W. N. 672 = 81 Ind. Cas. 841 ; A. 1. R. 1926 Mad. 

980=50 M. 67= 51 M.L.J. 2I9»(I926) M.W.N. 890=26 L.W. 878=97 Ind. Cas. 1008. 
Although a person against whom an ex parte decree has been made is entitled to 
appeal against it instead of lesotting to the procedure prescribed by Order 9, rule 
13, yet bis contentions on appeal must be limited cither to questions of law or to 
such arguments as arise upon the record as it stood when the ex parte decree was 
passed. 131 Ind. Cas. 529=11 O. W. N. 256=A.l. R. 1934 Oudh 131. Where a 
suit is dismissed for default of plaintiff in ignorance of the plaintifTs death and 
subsequently an application is filed by his legal representative to bring him on 
record, the Court can set aside order of dismissal and restore suit to file under s. 151 
and substitute the legal representative’s name for the deceased plainiif!'. A. 1. R. 
1935 189=31 N. L. R. 374^158 ind. Cas. 602. Where a suit is dismissed 

in default it cannot be restored and unless a valid cause is established or non- 
service of notice is proved. 158 Ind. Cas. 922=A.l R. 1935 Pesh. 145. 

After a decree has once been made in a suit, a suit cannot be dismissed without 
reversing the decree in appeal The parties have on the making of the decree 
acquired rights or incurred liabilities which are fixed unless or until the decree is 
varied or set aside. A. 1. R. 1924 P. C. 198 = 5 P. L. T. 628=35 M. L. J. 143=47 

M. L. J. 441 = 20 L. W. 491=4 Pat. 61 =51 I A. 321=22 A. L. J. 990=26 Bom. L. K. 
1129=40 C. L. ). 439=29 C. W. N. 391=81 Ind. Cas. 747. The clause in rvie 9, 
*where a suit is wholly or partly dismissed under r. 8** means a suit dismissed in 
pan or in its entirety, and not a suit dismissed wholly or partly under s. 8 , or partly 
under some other rule. A. I R. 2926 All. 169=48 A. 97=23 A. L. J. 993*”9o In4. 
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Cas. 2. Application to restore a suit dismissed for default if dismissed cannot be 
restored. A. L R. 1929 Cal. i7s»32C. W. N. 8ii«ii5 Ind. Cas. 357. Granting 
extension of time not known to law upon application is illegal under Order IX, r, 9, 
and should be set aside in revision. A. I. R. 1931 Cal. 319= $2 C. L. J. 23^129 Ind. 
Cas. 778. Order setting aside order of dismissal without considering evidence is 
vitiated by material irregularity. 132 Ind. Cas. 43*=* *93i A. L. J. 962= A. I. R. 1931 
All. 452. Court is not empowered under Order 9, rule 9 to set aside dismissal of 
a suit for default of appearance as a matter of grace. A. I. R. 1925 Mad. 209^20 
L. W. 829=48 M. L. J. 152*85 Ind. Cas. 499. 

An application by a pleader, instructed only to apply for an adjournment, which 
Is refused is not an appearance within the meaning of C. P. Code. A. I. R. 1927 
Rang. 46*4 Rang. 408*99 Ind. Cas. 717. As regards the meaning of the word 
"appearance**, vt^e 34 C. 403**1 C. W. N. 329 (F. B.) ; 23 B. 414 ; 13 Bom. L. 
R. 1222 ; 21 A. L. J. 503*74 Ind. Cas. 845 ; 47 M. 819 (F. B.)*82 Ind. Cas. 102 ; 
A. 1. R. 1928 All. 760; 46 Ind. Cas. 488*3 P. L. ]. 481. Without enquiry a 
trial Court ought not to summarily dismiss an application for restoration of the 
suits. 106 Ind. Cas. 821 (Lah). Order 9, rule 9. is applicable to applications for 
setting aside sales in execution made under Order XXI, rule 90. 20 C. W. N. 1203 
*33 Ind. Cas. 581 ; 23 O. C. 349*59 Ind. Cas. 575. If an appeal from zxi ex parte 
decree is dismissed for de'ault, the first Court can allow the application to set 
aside that ex parte decree. 39 A. 393= *5 A. L. J. 286*39 Ind, Cas. 519. A 
stranger to a decree made a claim under Order XXI, r. 100 and his claim was 
dismissed for non-appearance on the date fixed for hearing. He applied under Order 
XI, rule 9, for re-hearing of the case : Held that the Court would re-hear the appli- 
cation. 3 Pat. L. J. 250*4 Pat. L. W. 102*43 Ind. Cas. 951. Plaintiff can apply 
for review of judgment when the suit is dismissed for default and he has not 
appealed under Order IX, rule 9 to set the order aside. 37 M. L. J. 59*9 L. W. 
311*50 Ind. - Cas. 327. It has no application to proceedings in execution, instituted 
under Order 21, rule 90. 4 Pat. L. J. 135*49 Ind. Cas. 6i7*(i9i9) Pat 75 (F. B.) ; 
see also 47 Ind. Cas. 154*5 Pat. L. W. 208*4 Pat L. J. 33o*(i9i8; Pat 265=47 
Ind. Cas. 1 54. Order 9, rule 9, is not applicable to an order dismissing for default 
an application to set aside a sale held in execution of a decree. 52 Ind. Ca^. 416. 
But the Court has an inherent power to sot aside a dismissal of an application for 
execution for default if the ends of justice renders it necessasy to do so. A. I. R. 
1927 Lah. 67*2 Lah. 66*64 P. L. R. 1921*60 Ind. Cas. 720. This rule applies to 
the dismissal of an application for probate. 52 Ind. Cas. 639. 

Where an order dismissing a suit for default is set aside under Order IX, rule 
9, such order may operate in favour of all the plaintiffs though some of them only 
have applied if the Court 'setting aside the order of dismissal so directs. 7 O. L. 
J. 1=23 O. C. 18. Where case was fixed for the plaintiffs compliance with direc- 
tion of Court under Order XI, r. 1 2, and suit is dismissed for their default under 
Order IX, rule 21, such dismissal cannot be set aside by application under Order IX, 
rule 9. Such order is a decree and is appealable under Order XLIII, r. i (f). 88 
Ind. Cas. 751* A. I. R. 1925 Rang. 218*3 Rang. 63. Order 9, rule 9, has no appli- 
cation to an application under Order XXI, rule 2 (2>. Consequently no appeal lies 
under Order XLIII, rule 1 (c), against an order dismissing an application for the 
revival of an application under Order XXI, rule 2 (2) dismissed for default. 63 Ind. 
Cas. 855. 

Where a suit is restored against some defendants on plaintiffs application, res- 
toration against others by Court after limitation is uliravires, A. I. R. 1925 Oudh 
105*11 O. L. J. 573=80 Ind. Cas. 75. Order IX, rule 9, applies to an application 
for final decree for foreclosure dismissed for default, the application for final decree 
for foreclosure not being a proceeding in execution. A. 1. R. 1924 Oudh 30*26 
O. C. 194=74 Ind. Cas. 701. The plaintiffs pleader was instructed only tohsk for 
adjournment which was not granted and the case dismissed, held ihat the dismissal 
was under Order XVll, r. 2 and an application for restoration under Order 9, rule 
9, was maintainable. A. I. R. 1923 Pat. 530*1 Pat. L. R. 281 = 74 Ind. Cas. ^3; 
bnt see 157 Ind. Cas. 1021 = 1935 A. L. J 724* A. I. R. 1935 All. 398 ; A. I. R. 1936 
All. 659* 1936 A. L. J. 635 ;A 1. R. 1936 Lah. 1000. Order IX, rule 9, does 
not«apply to execution proceedings. A. 1. R. 1923 A1I.544*74 Ind. Cas. 7; see 
also A. 1. R. 1922 Oudh 201=73 Ind. Cas. 73. Order IX, r. 9, can apply by force 
of s. 141 to a proceeding under Order XXI, r. 100. A I. R. 1923 Pat. 239*2 Pat. 

P. L. T. 93*1 Pat. L. R. 134- 71 Ind. Cas. 484. Where an application to 

C. ?• Code— 61 
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have a suit decided ex parte restored to the file is dismissed for default, an appli- 
cation to set aside that dismissal lies under Order IX, r. g read with s. 141. A. 1 . R. 
1933 Oudh 146— 9 O. L. J. 627®-74 Ind. Cas. 3f^o. Where a suit by a minor repre- 
sented by a guardian is dismissed for default and a petition is put in to restore the 
suit to file, the suit has to be restored to file whether or not the guardian had suffi- 
cient reasons for non-appearance. 155 Ind. Cas. 57$»i93$ M. W. N. iio»4i L. 
W. ii 7»A. L R. 1935 Mad. 196 ; see also 68 M. L. J. 615*= 58 Mad. 929«4i L. W. 
649aA. I. R. 1935 Mad. 565. 

Application under s. 158, Bengal Tenancy Act for fair assessment of rent when 
no rent was paid previously is not a suit within the meaning of Order IX, rule 9. 
A. 1 . R. 1923 Pat. 381 = 2 Pat. 192-4 P. L. T. 705-74 Ind. Cas. 464. This rule 
is applicable to probate and guardianship proceedings by virtue of s. i4r, C. P. 
Code. 38 P. L. R. 973*A. 1 . R. 1936 Lah. 863 ; see also A. I. R. 1936 Lah. 712 

— 38 P. L. R. 263—164 Ind. Cas. 334. 

Plaintiff shall be precluded from bringing a fresh suit.— Dismissal of 
a suit by a Burman Buddhist for administration of estate bars a fresh suit 
by him for partition in respect of the same property. A. 1 . K. 1928 Rang. 
73—5 Rang. 785—108 Ind. Cas. 809. Where suit is dismissed for default, 
fresh suit upon same cause of action is barred. L. R. 10 A. 11 Rev.— 13 R. D. 
148; see also 15 I. A. 66=15 C. 422 ; 39 M. L. J. 412 ; 15 L. R. 1 (Rev.)- 
18 R. D. I. It Is doubtful whether dismissal of suit under Order IX, rule 8, 
precludes those claiming through the plaintiff from bringing fresh suit. A. I. K. 
1929 Pat. 485 — 9 Pat, 447 — II P. L. T. 505 — 122 Ind. Cas. 801. Cause of action, 
depends on grounds and not on relief. A. I. R. 1929 Pat. 685-9 Pat. 447 = 11 P. L. 
T. 505—122 Ind. Cas. 801. If causes of action are different, Order 9, rule 9, does not 
bar the second suit. A. I. R. 1930 Oudh 510—7 0 . W. N. 988 = 6 Luck. 106-130 
Ind. Cas. 65 ; see also 16 C. 98 — 15 I. A. 156 ; 9 C. 426 ; 10 B. 28 ; 12 A. L. J. 53 ; 
14 C. W. N. 298 ; 45 A. 81 — 74 Ind. Cas. 991. For the application of this rule, the 
suit must be by the same plaintiff and cause of action must be the same. 144 Ind. 
Cas. 651=34 P. L. R. 73=14 Lah. 485 = A. I. R, 1933 Lab. 365. A previous dismissal 
of a suit for redemption of a mortgage does not bar a second suit for redemption. A. 
1 . R. 1928 Bom. 67 = 52 B. 111=30 Bom. L. R. 34 = 108 Ind. Cas. 22. Death of plain- 
tiff during a suit where part of bis claim is admitted does not bar fresh suit but is 
subject to Order XXII, r. 3. A. I. R. 1930 Oudh 3=5 Luck. 241 = 123 Ind. Cas. 855. 
Two suits have same cause of action if material facts and occasions giving rise to 
cause of action are the same in each. A. I. R. 1929 Pat. 685=11 P. L. T. 505 = 9 Pat. 
447 — 122 Ind. Cas. 801. If sale-proceeds of the mortgaged property are insufficient 
and application for peisonal decree is dismissed, a fresh application is barred. A. 1 . 
R. 1930 Rang. 257 = 8 Kang. 316=126 Ind. Cas 648. Where the dismissal for default 
is under rule 3, Order IX, there is no bar to a fresh suit, while a dismissal 
under rule 8 of Order IX precludes a second suit. It is incumbent on the party 
who relies on the bar of Order IX to show that the dismissal of the previous 
application was under s. 8. A. I. R. 1925 Mad. 9E6— 85 Ind. Cas. 982. The pro- 
visions of Order IX, r. 9, cannot be nullified in the case of minor plaintiffs by only 
changing guardian ait litem from time to time and alleging their knowledge at 
various times. A. 1 . R. 1921 Sind 200—80 Ind. Cas. 985. A subsequent suit, in effect 
the same as previous suit but claiming a different relief is barred by r. 9. A. I. R. 
1926 Lah. 562—96 Ind. Cas. 207. The dismissal of a prior application for probate 
without trial of the question as to genuineness of the Will is not decision binding 
lor all purposes and this rule does not apply to such cases. A. I. R 1926 Cal. 1057 

— 53 C. 578—98 Ind. Cas. 374. Where a suit for partition and separate enjoyment is 
dismissed for default, a subsequent suit by the assignee based on assignor's rignt of 
partition is not barred. A. I. R. 1926 Mad. 1018=49 M. 939— 51 M. L. J. 254-24 
L. W« 298— (1926} M. W. N. 815 = 97 Ind. Cas. 622. Where application to restore 
suit is dismissed for default and plaintiff appeals and assigns his interest, the 
substituted plaintiff is estopped from bringing a fresh suit for same cause of action. 
A. I. R. 1929 Pat. 685-9 Pat 447 =ii L- T. 505- 122 Ind. Cas. 801. But 
attaching creditors are not bound by dismissal if mortgagees fraudulently allowed 
it to be dismissed. A. I. R. 1929 All. 861 — 122 Ind. Cas. 766. 

If decree gives decree-holder right to apply for personal decree for balance, 
separate personal decree must be passed for it on application. Dismissal 
of application for default bars fresh application. A. I. R. 1930 Nag. 188— 
26 N. L. R. 154-124 Ind. Cas. 249, Where suit is dismissed for non-payment 
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of proper Couri-fee, fresh suit is not barred under Order 9, rule 9, but the case 
comes under Order 7, rule ii. 133 Ind Cas. 449=A. I. R. 1932 Pat. ii. Where a suit 
for declaration was dismissed for default, a subsequent suit for partition and posses- 
sion of a share is not barred, the cause of action being different. 12 L. W. 431 = 39 
M. L. J. 412=60 Ind. Cas. 201. Plaintiff after his suit has been dismissed on one 
cause ol action is not precluded from bringing another suit upon another cause 
of action. A. I. R. 1923 All. 409 = 45 A. 81 = 74 Ind. Cas. 991. The dismissal for 
default, of a partition suit does not bar for the institution of a second suit for partition 
by reason of Order 9, r. 9, C. P. Code. The reason is that even after such dismissal 
the jointness continues and there is a continuing cause of action. 156 Ind. Cas 109= 
A. I. R. 1935 Mad. 458*1935 M. W. N. 666. 

Restoration on sufficient cause.— Showing sufficient cause is condition pre- 
cedent for restoration of suit. Section 151 does not work in the absence of good 
cause. A. I. R. 1930 Rang. 65 = 126 Ind. Cas. 542. Dismissal for non-appearance of 
pleader of pardanaihin lady for being engaged in another Court is restorable if 
application is made on same day. A. I. R. 1930 Lah. 943= 3 1 P. L-. 550=^29 Ind. 

Cas 890. Non-appearance of plaintiff's agent under belief that he had no 

work amounts to sufficient cause. A. I. R. 1929 Rang. 224=122 Ind. Cas. 288. If 
false cause is shown for non-appearance. Court is justified in refusing to restore suit. 
False cause is not sufficient cause. A. I. R. 1929 Rang. 224= 122 Ind. Cas. 288. 
Execution can be dismissed for default must be restored if good cause and exercise 
of due diligence is shown by decree-holder. A. I. R. 1929 Lah. 5^9=30 P* L. R. 
243=11 Lah. L J. 142 = 120 Ind. Cas. 276. In deciding the question of “sufficient 
cause” the Court should consider plaintiffs inability to attend. 148 Ind. Cas. 
329. No rigid rule can be laid down that in all cases where a party arrives 
late at Court and finds his suit dismissed he is entitled to have as of course his 
suit restored on payment of such costs as may be incurred by reason of his default. 
Each case must be dealt with on its merits bearing in mind that Order 9, rule 9, 
requires that “sufficient cause’^ be shown and that dismissal of a suit for non- 
appearance of the plaintiff is a heavy penalty. What is sufficient cause in each 
case must quite obviously depend upon the particular facts. A. I. R. 1935 Sind 198 = 

1 58 Ind. Cas. 942. When sufficient cause is shown re-opening is mandatory, but 
when sufficient cause is not shown such re-opening is discretionary with the 
trial Judge. A. 1 . R. 1936 Rang. 335= 164 Ind. Cas. 236. Where a suit has been 
dismissed in default under Order 9, rule 8, on account of the failure of the 
representative of plaintiff firm to appear on the date of hearing and the 
representative alleges that he was unable to appear on the due date by reason 
of his missing the last train available by a few minutes, the question to be considered 
by the Court is whether the representative honestly intended to be in Court 
and he did his best to get there in time. Once the Court is satisfied that the 
man did try to get there, and that he could have been there but for the fact of 
having missed his train by a few minutes, it is the duty of the Court to 
set aside the order of dismissal after directing him to pay costs to the other 
party. A. I. R. 1936 Rang. 204= 162 Ind. Cas. 842 ; see also A. I. R. 1936 Rang. 
335=164 Ind. Cas. 236. If the Court is of opinion that there was a reason- 
able attempt by the pleader to appear or be represented but that he was 
unable to do so because of causes which he could not reasonably control, then it 
must be held that there Is a good case for restoration. A. I. R. 1929 Lah. 96=10 Lah. 
570=30 P. L. R. 628=114 Ind. Cas. 76, Where the absence of one of the parties 
for fetching his pleader and of other because of his blindness, in such a case res- 
toration should be ordered. A. I. R. 1928 Lah. 454 = 10 Lah. L. J. 70= 111 Ind. Cas. 
848. Sufficient cause for non-appearance must depend on the facts of each case. 
Where the pleader was actually sitting in the adjoining Court room and did not hear 
the call but soon after appeared and applied for restoration : Held^ that there was 
sufficient cause for restoration. A. I. R. 1927 Sind 228= 102 Ind. Cas. 416. 

PlaintifPs explanation for his counsel’s absence is condition precedent for restor'* 
ing suit dismissed for default. 117 Ind. Cas. 382. Where suit is dismissed for pleader’s 
absence, mere negligence is not a ground for restoring the suit though it may be 
ground for a suit for damages against the agent or pleader. A. 1 . R. 1929 Lah. 
148= 112 Ind. Cas. 379. No orders of dismissal in default should be passed till the 
end of the day when the Court rises for the day, because there can be no default 
until the Court rose for the day. 'The Court has inherent power to rescind mistaken 
prder of dismissal for default under s. 151. A. 1 . R. 1938 All. 301=26 A. L. J. 382= 
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108 Ind. Cas. 576. The pleader being busy elsewhere the plaint id*s agents going 
to call him is no excuse for restoring the suit. A. I. R. 1927 Oudh 2ii »4 O. W. N. 
508. A mis-judgment by a counsel, as to the time when his case would be taken up, 
who does not state that he was engaged in some other Court, is not a sufficient ground 
for absenting himself when his case is taken up. A. 1 . R. 1937 Lab. 224- 100 Ind. 
Cas, 793. Late arrival of a train, which prevented a party from appealing in Court 
is a sufficient cause within rule 9. A. 1 . R. 1927 Lah. 40-98 Ind. Cas. 868. Where 
plaintiff after calling of case ran away to call his pleader and returned a few minutes 
after the suit was dismissed, the case should be restored. A. I. R. 1926 Lah. 6soa 
96 Ind. Cas. 821. The dismissal of suit for default must be set aside. Where 
plaintiff or his counsel is not informed about the adjournment 96 Ind. Cas 24 S* 
When the plaintiff attended the Court, but went to a well in order to ease himself, 
and on his return he found that the case had been dismissed in default, heiti that 
the case should have been restored. 8 Lah. L. J. 422^27 P. L. R. 431 » 96 Ind. 
Cas. 402. 

The provisions of s. 151 should be applied with the greatest caution. Where a 
party is absent from the Court when he ought to have been present, and does not 
give any satifactory reason for his absence, then Court should not exercise its 
inherent powers in his favour, so as to interfere with the rights of third parties, such 
as an auction purchaser, which have come into existence owing to his default. A. 
I. R. 1926 Bom. 377 = 50 B. 4S7=*28 Bom. L. R. 686»96 Ind. Cas 411. But Court 
has power to interfere under s. 151 in fit cases where sufficient cause under Order 
IX, r. 13, is not shown. A. I. R. 1926 Sind 249=20 S L. R. 266 = 95 ^od. Cas. 533. 
Illness of plaintiff can be a sufficient cause. A. I. R. 1926 Lah. 541 = 95 Ind. Cas. 
240. A party who has engaged a counsel to represent him can remain personally 
absent, tWefore if his counsel fails or betrays him he has sufficient cause for his 
personal absence. A. I. R. 1926 Nag. 4C9=9 N. L. J. 145 = 95 Ind. Cas. 260. A 
plaintiff should be given an opportunity to prove the cause of his non-appearance 
before dismissing suit for his appearance, though ordered to appear in the Court 
in person. 3 O. L. J. 712 = 38 Ind. Cas. 477. Applications under Order IX, rule 6 
have to be disposed of on evidence and not on the ground that they are bona fide 
or otherwise. 22 C. W. N. 671=42 Ind. Cas. 649. Restoration of suit without 
sufficient cause is not bad. 48 Ind. Cas. 961. 

Where suit was dismissed for default but subseqjently was restored on pUintifTs 
application, the restoration relates back to the date of the application. 50 Ind . Cas. 
727, An order of a Collector restoring an execution case to his file after it was dis- 
missed by him in default of the decree-holder is illegal and without jurisdiction. 
51 Ind. Cas. 237. An order under Order IX, r. 9, setting aside an order of dismissal 
lor default made on the application of some of the plaintiffs may operate in favour 
of all of them, if the Court setting aside the order so directs. 7 O. L. J. 1 = 2 U. P. 
L. R. 46*23 O. C. 18*55 Ind.Cas. 48*. 

Puncture of tyre on the way to Court amounts to sufficient cause. A. I. R. 1934 
Lah. 416. Where plaintiff is absent but his pleader is present and is willing to 
argue the case, the case should not be dismissed. A. I. K. 1933 539 * 

where notice of transfer of a case was not served upon the piaintifT and the case 
has been dismissed for default by the transferee Court, it should be restored on the 
application of the plaintiff. A. I. R. 1933 Lah. 558=14 Lah. 240«»34 P- L. K. 540. 
Where a suit has been dismissed for default, it should only be restored on showing 
sufficient cause for default. 141 Ind. Cas. 188 = 34 P. L. R. 88* A. 1 . R. 1933 Lah. 
169; see also 143 Ind. Cas. 158= A. 1 . R. 1933 Pesh. 59. Inherent power cannot 
be exercised to restore case where no sufficient cause is established. A. 1 . R. 1933 
Pesh, 59^ 143 Ind. Cas. 158. Pauper application dismissed for default as no steps 
were taken for prosecution, can be restored on finding that some steps were taken, 
140 Ind. Cas. 220*36 M. L. W. 586=1932 M. W. N. 1262 = A. I. R. 1933 Mad. 5. 
Appeal dismissed for default of guardian. Application for removal of guardian on 
ground of negligence of duty and for setting aside dismissal for default Court should 
uke evidence on the question as to whether guardian negligent in his duty unless 
respondent admits facts of guardian’s negligence. A. I. R. 1925 Mad. 774*21 L. W. 
325*87 Ind. Cas. 117. Not obtaining a carriage in time to be present in CouK is not 
aBofficient cause for his absence. A. I. R. 1921 Sind. 55*17 S. L. R. 105*83 Ind. 
Cbs. 749 > Order IX, rule 9, makes it compulsory on a Court to set aside a 
dbmissal where the plaintiff* satisfies the Court that there was sufficient cause 

aott^appeaiance. Still the Court con restore the case for any other valid reasoiu 
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44 B. 82s 2I Bom. L. R. 9 S^ = SS Cas. 252*, see also 54 Ind. Cas. 44== 12 
Bur. L. T. 158. 

Where plaintiff was a female and her husband was in Court wiih her witnesses 
on the day in question, nor was vakil actually engaged in another Court, when 
the case was called at 4 p. m., her husband went to call the vakil, and the suit was 
dismissed : ffeM that the plaintiff has done all that lay in her power to have the case 
proceeded with and the suit should be restored. 93 Ind. Cas. 21 1 = 23 L. W. 430 ; 
see also A. I. R. 1934 Oudh 491 = 11 O. W. N. 1373=152 Ind. Cas. 110. Where a 
party appears a few minutes after the case has been Called and dismissed during his 
absence, he should only be made to pay the costs of the application to restore the 
suit and his suit should be restored and heard on meriis. A. 1. R. 1923 Bom. 480= 
77 Ind. Cas. 901. Illness of a brother is not sufficient cause to set aside a dismissal 
for default. A. I. R. 1924 Pat. 271 = 2 Pat. 784=74 Ind. Cas. 847. Where a suit was 
called for hearing the plaintiff who was present in Court left the Court precincts to 
fetch his pleader who was engaged in another Court, the case had been called and 
dismissed for default in the meantime : jFie/d, that in the circumstances^ of the case 
the suit should be restored for re-hearing on condition of the plaintiff paying into the 
Court the costs of the defendant within a prescribed time faUing which bis applica- 
tion should stand dismissed. A. I. R. 1923 All. 189=71 Ind. Cas. 283. 

Where the plaintiff deliberately refused to proceed with the suit, during vanous 
dates of hearing, the fact the plaintiff was not aware of the last date of hearing is no 
ground for holding order dismissing the suit improper. A. I. R. 1921 Mad. 617=13 
h. W, 334=62 Ind. Cas. 378. Words “satisfies** and “was prevented by sufficient 
cause’* should receive same interpretation as in Order 41, r. 19 and Limitation Act, 
s. 5. A. I. R. 1934 Nag. 183. 

Notice. — No notice need be given to judgment-debtor if execution application 
dismissed for default is restored provided notice of date of attendance is not given 
to him. A. I. R. 1930 Lah. 20=11 Lah. 93=3* L* R* 375= Ind. Cas. 494. 

Bevision. — Wrongful dismissal of suit for default after preliminary decree is 
passed is subject to revisional proceedings, A. I. R. 1930 Mad. 158=57 M. L. J. 
781 = 53 M. 395 = 30 L. W. 979=124 Ind. Cas. 605 ; A. 1. R. 1928 Mad. 963 = 28 L. 
W. 49\ Where the suit was dismissed under Order 9, rule 8 and was restored under 
Order 9, rule 9, no revision is competent from order of restoration. 143 Ind. Cas. 
307=1932 A. L. J. iioo=A. I. R. 1933 AIL 118; see also A. I. R. 1933 Oudh 
331 = 143 Ind. Cas. 222. But under certain circumstances an order restoring the 
suit dismissed for default is subject to revisional proceedings. A. I. R. 1929 All. 
599=51 A. 908=117 Ind. Cas. 111. Where a Court disbelieving the plaintiff passes 
an order refusing to restore a suit dismissed for default, no revision lies. A. I R. 
1922 Lah. 290 = 3 Lah. 79=77 Ind. Cas. 336. Appeal can lie against an order of 
dismissal of an application for restoration of the suit dismissed in default. A. 
I. R. 1923 Nag. 293= 19 N. L. R. 119=75 Ind. Cas. 589. Order passed on a peti- 
tion under Order 9, rule 9, for restoration of dismissed petition is revisable. A. 
I. R. 1934 Mad. 669=40 L. W. 774=1934 M. W. N. 1114=151 Ind. Cas. 765=67 
M. L. J. 485. 

Diemissal of application under Order 9 , rule 9 .— Where an application 
under Order 9, rule 9, has been dismissed for default. Court has inherent power to 
deal with application for setting aside order of dismissal. A. I. R. 1933 Rang. 406. 
Order IX, rule 9, does not apply to set aside dismissal under rule 9 because s. 141 
does not authorise such procedure. If a second application is in tine, it may be 
treated as an application to restore the suit itself. If it is not in time, s. 151 may be 
revoked. A. I. R. 1927 Cal. 534=54 C. 405=31 C. W. N. 576=103 Ind. Cas. 69; 
but see 94 Ind. Cas. 151 = 1926 Mad. 654=24 L. W. 538 ; 93 lad. Cas. 94-A. 1. R. 
1926 Rang. 74. Where an application for setting aside dismissal of a suit for 
default is dismissed for default, a subsequent application to restore it is maintainable 
either under Order IX and s. 141 or under s. 151. A. I. R. 1925 All. 773 = 23 A. L. 
}. 817=47 A. 878=89 Ind. Cas. 350. No application can lie under Order IX, to set 
asi|}e a dismissal for default of an application under Order IX, rule 9. 4 Pat. L. J. 
287=51 Ind. Cas. 152. An order dismissing for default an application to set aside 
the dismissal of a suit under Order IX, ruls 9, does not come under rule i (c) of Order 
43 and therefore is not appealable. A. I. R. 1928 Pat 335=2 Pat. 333=9 1^* L* T. 
669= 109 Ind. Cas. 264. 
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Ldmitation.— Application under Order g, rule 9, made after period of limitation, 
cannot be entertained. A. I. R. IQ31 Cal. 319a 52 C. L. J. 23=129 Ind. Cas. 778. 
Section 5 and Art. 164 of the Limitation Act apply to applications under Order IX, 
rule 9. A. 1 . R. 1929 Bom. 262 = 53 B. 453=31 Bom. L. R. 484=122 Ind. Cas. 76. 
Application for an order to set aside the dismissal, must be filed within the period of 
30 days. Extension of that period cannot be made by a Court under s. 151. A. I. 
R. 1928 Nag. 91=23 N. L. R. 183=107 Ind. Cas. 193 ; i P. L. T. 573=58 Ind Cas. 
191 ; I Pat. L J. 547 = 38 Ind. Cas. 63. Section 5, Limitation Act, does not apply to 
an application under Order IX, rule 9 and, therefore the Court Ctinnot admit the 
application on the ground that the applicant had sufficient cause for not preferring 
his application within the time prescribed. A.I R. i925Bom. 521 = 27 Boro. L.R.ii5o = 
49 B. 839=90 Ind. Cas. 610. Where an application to set aside exparte decree is 
dismissed for default, a fresh application lies only within 30 days of the decree. A. 
I. R. 1924 All. 503=46 A. 319=22 A. L. J. 191=78 Ind. Cas. 358 ; 41 Ind. Cas. 586 
= 21 C. W. N. 769. 


10 . [S. 103 .] Where there are more plaintiffs than one, and one or more 
„ , . . of them appear, and the others do not appear, 

Court may, at the instancc of the plaintiff or 
several plaintiffs. plaintiffs appearing, permit the suit to proceed in 

the same way as if all the plaintiffs had appeared, 
or make such order as it thinks fit. 


Notes. — Where one of several plaintiffs in a suit Joes not appear, the Court has 
discretion under Order IX, rule lo of the Code of Civil Procedure, to permit the 
suit to proceed in the same way as if all the plaintiffs had appeared. A decree, 
therefore, in a suit on a mortgage-bond by two plaintiffs in favour of both the 
plaintiffs, although one of them only has appeared, is not illegal. In such a case 
Order IX, rule 8, Civil Procedure Code, does not apply. 62 Ind. Cas. 112. 


11 . [S. 106 .] Where there are more defendants than one, and one or 
^ J . , more of them appear and the others do not 

aSSce of onVor moreof ‘J® suit shall proceed, and the Court 

several defendants. pronouncing judgment, make 

such order as it thinks fit with respect to the 

defendants who do not appear. 


Scope — Where all the defendants did not cnier appearance, and a decree is 
passed against all of them on a ground common to them all, it was held ihcii the 
decree was not an ex parte decree against those defendants who were not present. 
12 W. R. 376 ; see also 9 W. R. 597 ; but see 15 W. R. 210. Order IX, rule 13, 
must be read with rule 11, and effect should be given to all the provisions contained 
in them. It cannot be laid down as an indexible rule of law, that whenever an order 
IS made under s. 108 of the Code, the effect is to set aside the whole decree, although 
it may have been made against some of the defendants after a contest, or although 
an unsuccessful effort may have been made by some of the defendants to set aside 
the ex parte decree. 6 C. L. J. 226. There is nothing in this rule which confli''ls with 
or limits the operation of Order 9, rule 13 and the application of the latter rule 
is not limited to the case of a sole defendant who has not appeared, or to the 
case where there are several defendents and none of them has appeared. 
8. C. W. N. 621. Having regard to the language of rules 11 and 13 of Order IX, 
an application by a co>defendant praying for setting aside an ex parte decree 
in a Small Cause suit, if granted, does not re-open the case against the 
defendant or defendants who were present and contested the case. 18 B. 42. 


12. IS. 107.] Where a plaintiff or defendant, who has been ordered to 

appear in person, does not appear in person, 
or show sufficient cause to the satisfation of 
the Court for failing so to appear, he shall *be 
subject to all the provisions of the foregoing 
rules applicable to plaintiffs and defendants, 
mpectively, who do not appear. 


Consequence of non-atten- 
dance, without sufficient cause 
shown, of party ordered to 
appear in person. 
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Scope.— The Court is competent to order a parly to appear in person. >7 
Ind. Cas. 762*23 M. L. J. 676=13 M. L. T. 19. This rule coniemplates a summons 
issued after the perusal of the plaint for the first appearance of the defendant in 
person on the date specified for the heating, or an order passed at the same time 
tor the personal appearance of the plaintiff on that date. It dees not contemplate 
the summoning of a parly as a witness at any stage of the proceedings. 6 C. P. L. R- 
83. Where a defendant is ordered to appear in person before a Court, the Court's 
order striking out his defer ce for his persistent failure to attend is quite proper 
and competent. A. I. R. 1928 Oudh 262 = 5 O. W. N. 291 = 111 Ind. Cas. 473 ; see 
also 41 M. 256=41 Ind. Cas. 719*6 L. W. 337 ; 4 J> 15?. But a plaintiff 

should be given an opportunity to prove the cause of his r.on-appearance, though 
ordered to appear in the Court in person. 3 O. L. J. 712=38 Ind. Cas. 477. Minor 
represented by a guardian can be compelled to appear by a direction to his guardian 
and the failure on the part of the guardian to comply with the direction, will entitle 
the Court to act under Order IX, rule 12. 27 M. L. T. 171 = (1920) M. W. N. 241= 11 
L. W. 289*55 945. This rule covers case of party ordered to appear in 

person but not appearing. 138 Ind. Cas. 613=1932 A. L. J. 726* A. I. R. 1932 All. 
595. In such a case appearance by pleader is no appearance. 137 Ind. Cas. 792 = 36 
L. W. 422 = 1932 M. W. N. 423 = A. I. R. 1932 Mad. 414- The order should be free 
from ambiguity. 1953 M, W. N. 696= A. I. R. 1933 Mad. 821. 


Setting aside Decrees Ex parte. 


13. [S. 108>] In any case in which a decree is passed ex parte against 
e , J. s ^ defendant, he may apply to the Court by which 

ihe decree was passed for an order to set it aside ; 
against defendant. and if he satisfies the Court that the summon^ 

was not duly served, or that he was prevented by any sufficient cause from 
appearing when the suit was called on for hearing, the Court shall make an 
order setting aside the decree as against him upon such terms as to costs, 
payment into Court or otherwise as it thinks fit, and shall appoint a day for 
proceeding with the suit : 


Provided that where the decree is of such a nature that it cannot be set 
aside as against such defendant only it may be set aside as against all or any of 
the other defendants also. 


N. B , — For local amendments in Allahabad, Bombay, Lahore, Madras, Nagpur, 
Oudh, Peshwar, Rangoon and Sind . — Viae infra. 


Scope. — This rule has no application where on the face of a decree it is inter 
partes. A. 1 . R 1925 Cal. 1010=42 C. L. J. 234*90 Ind. Cas. 512. Court has no 
jurisdiction to restore unless conditions mentioned in the rule are fulfilled. 133 Ind. 
Cas. 129*1931 A. L. J. 377=53 A. 6i2*A. I. R. 1931 All. 294 (F. B.). The two 
branches of the rule are distinct and the defendant whatever his position may be in 
respect of one branch, is entitled to the benefit of the section if he satisfies the Court 
that he has made good his contention under the other branch. A. 1 . R. 1925 Cal. 
627=52 C. 179=88 Ind. Cas. 508. For the purposes of this rule proceedings under 
para 20 of Sch. II of C. P. Code are suits. A. 1 . R. 1928 Mad. 96?= 55 M. L. 
J. 262 29 L W. 490=112 Ind. Cas. 691. The word ''appearance*' implies that 
the party is present at the trial either in person or through pleader for the 
purpose of conducting the case. A. I. R. 1922 Pat. 4 ^ 5 =^ ^ P^t. 188*69 Ind. Cas. 
837. The first object and purpose for which Courts sit is that the parties shall be 
heard. The object of the rule is to ensure within reasonable limits as to public 
convenience, that every defendant shall have a hearing. 22 C. 981. This rule con- 
templates the case of a Court setting aside its own decree and not that of another 
Court. 4 C. W. N. 456. This rule does not apply to the setting aside of an ex parte 
order declaring a person an insolvent. 8 C. W. N. 468. An application for substilu- 
tion^f names was decided On an application made for re-hearing held 

that Order 9, rule 13, was applicable to proceedings of this kind as well as to suits. 
6 A. L. J. 760. Where proceedings under this rule have been initiated by the defen- 
dant, the legal representative of the defendant is entitled to continue such pro- 
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ceedings. A. W. N. 1907, 17^^ 4 A. L. ]. 480W29 A. $74. But it is not competent 
to the legal re|»esentative of a deceased defendant against whom an €x parte decree 
has been passed to apply to the Court under this rule to get such ex parte decree set 
aside, since the section in term is limited to the defendant against whom the decree 
has been passed ex parte. 21 A. 274== A. W. N. 1899, 58 ; (29 C. 33 Diss^ Court should 
not deprive a man of a hearing unless there has been something equivalent to mis- 
conduct or gross negligence on his part or something which cannot be put right so 
far as other side is concerned by making the man to balame, pay for it. A. 1 . R. 
1923 Mad. 63*16 L. W. 583*46 M. 60*43 M. L. J. 632*68 Ind. Cas. 97. The 
Court to which business of the Court is transferred, can entertain an appHca'.ion to 
set aside an ex parte decree passed by the other Court. A. 1 . R. 1922 Mad. 10*42 
M. L. J. 344=^15 L. W. 458*65 Ind. Cas. 787. Knowledge that a particular decree 
has been passed against him in a particular Court in favour of a particular 
person for a particular sum is essential before applicant can apply. A. 1 . R. 
1923 Bom. 193=25 Bom. L. R. 74=47 B. 485*72 Ind. Cas. 130. A Court 
has no jurisdiction to set aside ^2; decree at the Instance of a person not affected 
by the decision, and expressly exempted from the decree. 61 Ind. Cas. 484. A minor 
defendant not represented in the suit by a properly appointed guardian cannot 
apply under Order IX, rule 13. A. I. R. 1922 Nag. 249=18 N. L. R. 138 = 66 Ind. Cas. 
460. Where first application for setting aside tx parte decree is dismissed for 
default, second application is allowable. A. 1 . R. 1923 Cal. 552 = 76 Ind. Cas. 533. 
Where a decree against several defendants some of whom were ex parte in the trial 
Court was appealed against by the contesting defendants impleading the ex parte 
ones as respondents, the latter cannot maintain an application in the appellate Court 
to set aside the ex parte decree under Order IX, r. 13 of the Code. A. 1 . R. 19-2 
Mad. 33=14 L* W- 6o9=(i92i) M. W. N. 796=42 M. L. J. 12 = 30 M. L. T. 15*66 
Ind. Cas. 59. Where order to set aside ex parte decree was passed on condition of 
payment of cost, but no cost was deposited, the appellate Court cannot set aside 
the ejr /ar/v decree. A. I. R. 1922 Oudh 14. Failure to impose any condition as to 
costs does not make the order setting aside an ex parte decree ultra inres, 32 Ind. 
Cas. 984. Contesting defendants can apply under Order 9, rule 13. A.l.R. 1934 All. 163. 
Where an order under Order 17, rule 2, has been passed, the proper procedure is 
to set it aside by an application under Order 9, rule 13 and not by review application. 
A. 1 . R. 1934 Cal. 116. 

An ex parte decree must be set aside, where suit is transferred without notice 
to defendant. A. 1 . R. 1933 Lah. 444 = 84 Ind. Cas. 238. Where notice of adjourned 
hearing is not given to defendant ex parte decree against him should be set aside. 
A. I. R. 1923 All. 79 = 20 A. L. J, 912 = 77 Ind. Cas. 91. An ex parte decree could 
not be set aside without notice to plaiotiflf and the plaintiffs pleader does not 
represent the plaintiff after the ex parte decree. 63 Ind. Cas. 47. Where a case 
was disposed of in the absence of defendants after Court hours, an application for 
restoration should be garnted. 1933 A. L. J. I298*A. I. R. 1933 All. 652. Where 
date is fixed in the absence of parties, an ex parte decree should Le set aside. 144 
Ind. Cas. 1 54* A. I. R. 1933 All. 276. Role 13 does not apply to execution proceed- 
ings under Order 21. 134 Ind. Cas. 806=55 Mad. 17=61 M. L. J. 348=1931 M. W. 
N. 533* A. I. R. 1931 Mad. 656 (F. B ). Where an ex parte decree has been passed 
against a minor and the guardian was found to be improper and negl gent, the Court 
can set aside the ex parte decree and order for the appointment of a new guardian. 
143 Ind. Cas. 326- 1932 A. L. J. 1128 = 55 A. I36*A I. R. 1933 All. 116. This 
rule does not apply to set aside an /ar/f order. 135 Ind. Cas. 547*53 A. 715 
= 1931 A. L. J. 529* A. I. R. 1932 Ail, 92. Execution application can be restored 
under inherent power of the Court. 142 Ind. Cas. 686=13 Lah. 761 = 34?. L. K. 
7o*A. I. R. 1933 Lah. 99. Under Order 9, rule 13, C. P. Code, it is clearly illegal 
for the Court to proceed with the suit on the same day on which it restored the suit 
to file. 155 Ind. Cas. 575**935 W. N. iio=A. I. R. 1935 Mad. 196=41 I-. 
W. 117. 

Decree is passed ex-parte.— Where pleader is present decree passed is not 
parte though party himself is absent. A. 1 . R. 1927 Pat. 291=6 Pat. 383=9 Pat. 
L. T. 63=63 Ind. Cas. 71 ; A. I. R. 1922 All. 497=77 Ind. Cas. 527. But where 
pleader for defendant was present but took no part in the proce^^diims, decree «vould 
hxexparte. A.I.R. 1924 Bom. 139*25 Bom L. R. 1922=82 Ind. Cas. 124* Where 
defen&ni’s pleadar was instruct^ to ask for an adjournment which was refused 
eonsequeotly the defendant and bis pleader though present in Court took no part, 
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n the trial, and the Court after hearing evidence and arguments on plaintiffs behalf, 
decrees the suit, the decree being $x parte is liable to be set aside under Order IX, 
rule 13, for sufficient cause. A. I. R. 1Q22 Pat. 485—1 Pat. 188=69 Ind. Cas. 837 ; 
but see A. I. R. 1934 Oudh I7» ; A. I. R. 1935 Mad. 210=68 M. L, J. 123=58 M. 
817 ; A. I. R. 1935 All. S^Sf 1935 A. L. J. 377. But where a pleader on behalf of the 
defendantt applies for examination of a witness on commission, which is refused, and 
then retires in that case a decree if passed would not be an ex parte decree. A. I. R. 
1931 All 294** 1931 A. L. J. 377 ; see also A. I. R. 1935 Mad. 210=68 M. L. J. 
123=58 M. 817. Where defendants were not present to prosecute their applica* 
tion to set aside the award, a decree passed against them is not ex parte decree. 
A. I. R. 1924 Pat. 603=1924 Pat. 170=3 Pat. 839=6 P. L. T. 212 = 83 Ind. Cas. 
26. An parte decree may be passed even in a case in which the Court acts 
under Order 17, rule 3. A. I. R. 1923 Lah. 281=69 Ind. Cas. 368. It can never 
be said that a decree agaist a firm is ex Parte against one of the partners because 
he has not appeared. A. 1 . R. 1924 Bom. 366=26 Bom. L. R. 388 = 80 Ind. Cas. 
773. Where after many hearings, on final hearing day defendant’s vakil states 
that he has no instruction but Court proceeds with the case on merits, order is not 
under Order IX, rule 13 but Order XXXVIl, rule 3 applies. A. I. R. 1925 Mad. 
316=82 Ind. Cas. 1028. Where a date is fixed ior argument and defendant remains 
bsent ex parte decree cannot be passed. A. 1 . R. 1924 Lah. 224=72 Ind. Cas. 900. 
Where a suit is decided ex parte against one of the defendants, and the decision is 
upheld in appeal the parly against whom the ex parte decree was passed can apply 
to the trial Court for setting aside the ex parte order. 24 O. C. 282=64 Ind. Cas. 308. 
A decree against a minor in a case in which he is fully represented by his father as 
guardian ad litem though cx parte is binding on him. 37 Ind. Cas. 389. 

Application to set aside ex parte decree. — In considering whether ex parte 
decree should be set aside, Court should come to a finding whether the facts set forth 
in the petition are true or false. A. I. R. 1926 Oudh 118=90 Ind. Cas. 745. A minor 
can apply to have the ex parte decree set aside where the guardian is negligent 
in conducting the suit. A. 1 . R,; 1925 Pat. 512 = 6 P. L. T. 855 = 88 Ind, Cas. 987. 
Trying Courts have jurisdiction to entertain application to set aside ex parte decree 
even when presented after dismissal of defendant’s appeal against it. A I, R. 1927 
Mad. 722=53 M. L. J. 110 = 26 L. W. 19=103 Ind. Cas. 146. The question whether 
a particular decree is or is not ex parte is a mixed question ol law and fact. A. 1 . 
R. 1937 Pat. 17. 

Decree passed by fraud. — Separate suit is maintanable to challenge ex parte 
decree passed against plaintiff by practising fraud on him. A. I. R. 1926 Nag. 388 = 
94 Ind. Cas. 56 ; see also 55 Ind. Cas. 412 ; 58 Ind. Cas. 317 = 2 U.P.L.R. (Pat) 242 ; 
1 Lah. 344=22 P. W. R. 1920=2 Lah. L. J. 623= 56 Ind. Cas. 878 ; A. I. R. 1922 
Sind 20=16 S. L. R. 209=70 Ind. Cas. 852 ; A. I. R. 1924 Pat. 241 = 5 Pat. L. T, 
37 = 75 Ind. Cas. 343 ; A. I. R. 1925 Rang. 200=4 Bur. L. J. 18=3 Rang. 65=86 
Ind. Cas. 537. If an application to set aside a decree on the ground of fraud is 
dismissed, a suit for declaring the decree void for same fraud does not lie. A. 1 . R. 
1924 Pat. 238 = 2 Pat. 833= 5 P. L. T. 66=2 P. L. R. 65=74 Ind. Cas. 826 ; see also 
A. 1. R. 1924 Pat. 769 = 81 Ind. Cas. 1035 -, 138 Ind. Cas. 682 = A. I. R. 1930 Sind 
298=24 S. L. R. 232. Where application to set aside an ex parte decree is dismissed 
a separate suit to set aside decree on ground of fraud lies. 144 Ind. Cas. 1013= A. 
1 . R. 1933 Rang. 123. Where plaintiff gives wrong address of defendant, but takes 
no part in service of summons, service is not deliberately suppressed nor is decree 
obtained by fraud. 143 Ind. Cas, 710=60 C. 98=A. I. R. 1933 Cal. 274* Where 
plaintiff puis a false case before the Court, the decree can be set aside on the ground 
of fraud. 133 Ind. Cas. 769=1931 M. W. N. 1016=34 M. L. W. 6g=A. I. R. 1931 
Mad. 679. 

Legal representative whether can apply.— Where ex parte decree has 
been passed, heirs of defendant can apply for setting it aside. A. I. R. 1923 All. 
30=83 Ind. Cas. 601, A legal representative can file application to set aside ex parte 
decree before he is actually brought on record. A. I. R. 1925 Oudh 370=27 O. C. 
299=85 Ind. Cas. 529. Representatives of deceased can get usual period of six 
montl^s for applying to be brought on record in an application under Order IX, 
rule 13. 96 B. 1918 = 47 Ind. Cas. 962. 

Inherent powers of Court to set aside ex parte decree. ^In the absence 
of conditions mentioned in rule 13, Court has no jurisdiction to restore suit. A. 1 . R. 

C. P. Code-63 
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1931 All. 294 «-(i 930 a. L. J. 377 (F. B.) ; see also 34 C. W. N. 419-52 C. L. J. 
524—128 Ind. Cas. 94=® A. I. R. 1930 Cal. 488 ; A. I. R. 1930 Rang. 152 — 127 Ind. 
Cas. 176 ; 34 C. W. N. 222-A. I. R. 1930 Cal. 387= 126 Ind. Cas. 779 ; 97 Ind. Cas. 
936—24 L W. 439 =(i926) M. W. N. 707 ; A. 1. R. 1922 Pat. 479* i Fat. 277—65 
Ind. Cas. 341 •, A. I R. 1922 All. 44i = i9 A. L. J. 907-64 Ind. Cas. 527 ; A. I. R. 
1921 Sind 38=158. L. R. 61=63 Ind. Cas. 131 ; 26 M. L. T. 377*43 M. 94 — 37 
M. L. J. 599*10 L. W. 606-53 Ind. Cas. 847 ; but see 32 C. W. N. 10- A. I. R. 
1928 Cal. 772 — 55 C. 473— 106 Ind. Cas. 91, where it has been Uid down that in- 
dependently of Order IX, r. 13, Court has discretion. It is the general practice on 
the original side to follow the analogy of r. 13, Order IX. But the terms of rule 
13 do not prevent the Court where there is an element of negligence from restoring 
the suit on proper terms. A. 1. R. 1928 Cal. 864 = 32 C. W. N. 411 = 116 Ind. Cas. 
633. Court can under special circumstances set aside ex parte decree on the appli- 
cation of a person who was not a party to the original suit. A.I.R. 1928 Rang. 273 = 6 
Rang. 494= t*3 Ind- Cas. 81 1. Inherent power under s. 151 to set aside dismissal does 
not extend to case in which aggrieved party had a idefinite remedy open to him but 
failed to resort to it within time. A. I. R. 1924 Rang. 274=8 Bur. L. J. 47 = 82 Ind. 
Cas. 413. If an appeal from slu ex parte decree is dismissed for default, the first 
Court can allow application to set aside ex parte decree. 39 A. 393=15 A. L. J. 
286=39 Ind. Cas. 519. Court which passed the ex parte decree has no jurisdiction 
to set aside an ex parte decree once decree has been affirmed on appeal. A. I. R. 
1921 Oudh 141 — 24 O. C. 282 = 64 Ind. Cas. 603 ; see also A. I. R. 1923 Pat. 331 = 

4 P. L. T. 115*71 Ind. Cas. 383. Where appeal against ex parte decree is dismissed* 
original Court cannot set it aside. A. I. R. 1929 Oudh 35-5 O. W* N. 1037 = 4 Luck. 
201 = 114 Ind. Cas. 319. Court cannot set aside ex parte decree when defendant’s 
absence is not shown to be for sufficient cause. A. I. R. 1923 Lah. 147 = 73 
Cas. 660. Where bonafieies of defendants are doubtful, terms should be imposed 
before granting application to set it aside. A. I. R 1926 Sind 50=90 Ind. Cas. 236. 
Defendant is not entitled to have the decree set aside merely because be appears 
though late on the day of hearing. A. I. K. 1929 Bom. 25o-»3i Bom. L. R. 468 = 
iig Ind, Cas. 187. Court has inherent jurisdiction to set aside ex parte decree under 
Order XXXIV, r. 6, passed by oversight against person not a mortgagor. A. I. R. 
1921 Pat. 491=60 Ind, Cas. 368. A Court has no jurisdiction to set aside an oider 
setting aside an ex parte decree, at the instance of a third parly. 61 InJ. Cas. 534. 

Service of summoiis. — ;**No decree shall be made against a party behind hi » 
back”, is the cardinal principle underlying rules for service of summons. 134 
Ind. Cas. 1202 = 55 M. 223=61 M. L, J. 920=1931 M. W. N. 1069=34 M. L. W. 
496=A. I. R. 193* Mad. 813. Under this rule a defendant is eniiilctl to have the 
ex parte decree set aside as against him if the summons was not duly served even 
when he has knowledge of the suit. 43 C. 447*23 C. L. J. 183 = 20 C. W. N. 
173=34 Ind. Cas. 799 ; sec also 43 Ind. Cas. 632; 135 Ind. Cas. 110=12 P. L. T. 
91 1 = A. I. R. 1932 Pal. 150; A. I. R. 1930 Sind 298 = 24 S. L. R. 232=128 Ind, 
Cas. 682. Defendant seeking to set aside ex parte decree must prove that summons 
was not duly served on him. A.I.R. 1928 Mad. 655-54 M. L. J. 448 = 108 In-I. 
Cas. 889 ; see also A. I. R. 1924 Pat. 44'3-3 Pat. 236 = 2 Pat. L R. 58=5 P. L. T. 
^76— 78 Ind. Cas. 889 ; 145 Ind- Cas. 370= A. I. R. 1933 Rang. 156 ; A. 1. R. 1933 
Lab. 288. Summons has no relevance to real proceeding cannot be siiil to be duly 
served. A. I. R. *924 All. 818—22 A. L. J. 791 =46 A. 861 — 82 Ind. Cas. 184. Wc.cre it 
is found that provisions as to summons were not strictly complied with ex parte decree 
passed against the party should be set aside. A. I. K. 1928 Sind. 1 1 1 = 108 Ind. Cas. 
660; see also A. I. R. 1926 Cal. 327-30 C. W. N. 104-91 Ind. Cas. 965. Where 
summons is served on son of pardartashirt lady living in the same house, the service 
is a proper one. A. I. R. 1926 Cal. 845 — 94 Ind. Cas. 228. Where it is found that 
the defendant refused SMmmoos, ex parte decree cannot be set aside. A. I. R. 1925 
Nag. 356-88 Ind. Cas. 46. As regards summons by registered post returned as 
refused, vide 39 C. W. N. 934. There is no due service of summons under Order 
9, rule 13, C. P. Code, where substituted service has been ordered by the Court and 
effected on a misrepresentation of facts. 38 C. W. N. 1066- A. 1. R. 1934 Cal. 745 
mm 1^2 Ind. Cas. 830. In the case of service Dy registered post if defendant represenu 
to the Court that he had not been offered the postal packet he is entitled to retrial 
where an ex parte decree has been passed. A. I. R. 1922 Bom. 377*46 0. 130-23 
Bom. L. R. ^8—64 Ind. Cas. 386. In the case of substituted service a summons is 
duly served even though it does not come to the defendant's knowledge. A. 1. R. 
t 9 zS Lah. 639-7 Lah, L. J. 448*26 P. L. R. 704-92 Ind, Cas. 272. The word 
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“duly” does not mean “personally”. A. I. R. 1927 NTad. 507 = 52 M. L. J. 477 = 38 
M. L. T. (H. C.) 275= 102 Ind. Cas. 243. Ex parte decree should be set aside where 
there is nothing on record to show that provisions of Order V, rr. 19 and 
20 were satisfied before ordering substituted service. A. I. R.* 1928 Lah. 
799=116 Ind. Cas. 211. A decree should be set aside where substituted 
service has been obtained by fraud practised on the Court. A. I. R. 1935 
Lah. 129 = 37 P. L. R. 121. Mere assertion of ignorance of decree by defendant 
and acceptance of that by Court will not give Court jurisdiction to set aside ex parte 
decree. Whether summons was served or not must be decided. A. I. R. 1926 Mad. 
558 = 23 L. W. 319 = 94 Ind. Cas. 420. Substituted service may be good service 
under certain circumstances. 13S Ind. Cas. 344= 55 Mad. 240 = 61 M. L. J. 931 = 
1931 M. W. N, io79=A. 1. R. 1931 Mad. 812. Though return of summons means 
that it has been served personally yet defendant can get decree against 

him set aside on various allegations. 134 Ind. Cas. 1202 = 55 M. 223 = 61 M. L. J. 
920=1931 M. W. N, 1069 = 34 M. L. W. 496-=A. I. R. 1931 Mad. 113. Where 
summons was personally delivered to defendant but defendant refused to sign 
acknowledgment ex parte decree cannot be set aside, even in the absence of substi- 
tuted service. 144 Ind. Cas. 1019=1933 A. L. J. 165 = A. I. R. 1933 All. 165. 

Sufficient cause.— Under this rule it is necessary that the Court should find 
that the defendants were prevented by any sufficient cause from appearing when 
the suit was called on for hearing. A. I. R. 1935 All. 565= 1 935 A. L. J. 377. There 
is sufficient ground for showing latitude to the defendant where the defendant is 
actually present but could not appear on account of counsel’s fault. 18 R. D. 583. 
After finding on an application under Order 9, rule C. P. Code, that sufficient 
raiibe for non-production had not been proved the Court cannot properly restore 
the suit under other grounds, purporting to act under s. 151. 39 U. W. N. 894. An 

application under Order 9, rule 13, was filed on ground of defendant’s illness. 
Affidavits were fi'ed in support by ceriiOcates of medical practitioners. There was 
a counter affidavit filed on behalf of the plaintiff showing to the negative that the 
defendants were not ill : Held that in the absence of any clear motive for the 
defendants to have deliberately absented themselves from the Court on the day fixed 
for hearing of the case, the Court should tolclthat the defendants made out a sufficient 
cause for their non-appearance on the date fixed for hearing of the case. A. I. R. 1934 
.Ml. 163= 147 Ind. Cas. 1186. Late arrival of train is sufficient cause. A.l.R. 1927 Lah. 
40 = 98 Ind. Cas. 868. Gross negligence of guardian ad litem is not in itself a legal 
ground for setting aside decree or order passed ex parte. A, I. R. 1931 Mad. 6 = 
59 M. L. J. 918 = 32 L. W. 662=129 Ind. Cas. 249. Slips of advocates entitle a 
party to have the decree set aside. A. I. R. 1931 Cal. 298 = 34 C. W. N. 1119=58 
C. 549 ; see also A. I. R. 1930 Lah. 9^=129 Ind. Cas. 890 ; A. I. R. 1929 Lah. 

69=110 Ind. Cas. 444; but see A. I. R. 1927 Lah. 791=28 P. L. R. 204 = 9 

Lah. L. J. 780= loi Ind Cas. 444. Absence of pleader is sufficient cause for setting 
aside the ex parte decree. A. I. R. 1926 Mad. 256=22 L. W. 695 = 92 Ind. Cas. 776. 
The giving of wrong date by the bench clerk is sufficient cause. A. I. R. 1924 Rang. 

271 =3 Bur. L. J. 34=83 Ind. Cas. 256, Where default is due to agent's missing 

train, It is sufficient cause. A. I. R. 1928 Nag. 75= 105 Ind. Cas. 842 ; see also 

A. I. R. 1926 Oudh 75 = 88 Ind. Cas. 481. The words “was prevented by any 

sufficient cause from appearing” must be liberally construed. A. I. R. 1927 
Oudh 173=40. W. N. 356=110 Ind. Cas. 632. While considering whether it is 
proper to set aside an ex parte decree nOp special concession in favour of criminals 
who were in jail is to be made. A. I. R. 1929 Oudh 35 = 5 O. W. N. 1037=4 Luck. 
201 = 1 14 Ind. Cas. 319. Where there is even an element of negligence, the Court 
on the original side may restpre the suit upon proper terms. A. f. P.. 1928 Cal. 

772 = 55 C. 473=32 C. W. N. 10=106 Ind. Cas. 91. Pressure of work is sufficient 

cause. A. 1. R. 1927 Rang. 150=5 Rang, 80=102 Ind. Cas. 379. Where minor is 
not properly represented decree against him is a nullity and suit cannot be res- 
tored. A. I. R. 1924 Mad. 489=46 M. L. J. 348=19 L. W. 233=34 M. L. T. 
94=1924 M. W. N. 289=78 Ind. Cas. 76-, but see A. L R. 1923 All. 
213=21 A. L. J. 185=71 Ind. Cas. 456. A minor cannot apply to set aside an ex 
parte decree under Order IK, r. 13, on the ground that a guardian ad litem was not 
properly appointed for him in the suit. 50 Ind. Cas* 783. 

A suit can be restored only when Court is satisfied that defendant was pre- 
vented by any sufficient cause from appearing* i P. L. T. 69=61 Ind. Cas. 965 ; see 
also A.IR. 1923 Mad* 63=43 M*LJ. 632=46 M. 60=16 L. W. 53 =(i 922 ) M. W. N* 
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66oa68 Ind. Cas. 971 ; 60 Ind. Cas. 475=22 P. W. R. 1921 ; A. I. R. 1923 All. 549 = 
21 A. L. J. 500874 Ind. Cjis. 845. Mere absence of a pirty*s pleader is not a suffi- 
cient cause for a failure to appear under Order IX, r. 13. A. 1 . R. 1921 Nag. 3=4 N. 
L. J. 16=62 Ind. Cas. 253. Mere bad management of a suit by the guardian is by 
itself not a sufficient cause. 45 Ind. Cas. S82. Counsel's mistake to inform the date 
is sufficient cause. A. I. R. 1923 Mad. 581 = 49 M. L. J. 488872 Ind. Cas. 669. 

Where defendant is ill, and in support of it, affidavit and medical certificates 
are filed as well as counter affidavits are also filed by the opposite party, held 
sufficient cause was made out for non-appearance. A. I. R. 1934 All. 163. 
"Sufficient cause” includes suppression of summons by means of fraud. i 32 lod. 
Cas. 355=12 P. L. T. 493= *0 Pat. 516= A. I. R. 1931 Pat. 204 (F. B.). Ex parte 
decree against a minor can be set aside only if by negligence of guardian minor 
has been prejudiced. 129 Ind. Cas. 249^=59 M. L- J. 918 = 32 M. L. \V. 662 = A. I. R. 

1931 Mad. 6. Plaintiff's strenuous attempt to get witnesses to Court is sufficient 
cause. 142 Ind. Cas. 86*56 C. L. J. 12* A. I. R. 1933 Cal. 73. Where defendants 
are present but the counsel being engaged in another Court is not present and the 
suit is decreed ex parte, such a decree cannot be set aside under ih-s rule but the 
case can be restored under s. 151 on payment of cost. 141 Ind. C^s. 402 = 34 Bom. 
L. R. 1425 = A. I. R. 1932 Bom. 634. Where ex parte decree is passed through default 
of guardian, such default constitutes sufficient reason for non-appearance of minors. 
A. I. R. 1934 Mad. 428 ; see also 58 M. 10458A. I. R. 1935 Mad. 435 = 68 M. L. J. 
693. The Court has no power apart from the provisions of Order 9, rule 13, to set 
aside an et parte decree passed by itself. Ibid, 

Execution proceedings — An application to have an cs parte order in 
execution proceedings set aside is not maintainable under Order IX, rule 13. A. I. 
R. 1929 AH. 485 = 121 Ind. Cas. 552. An application under Order 21, r. 58, C. P. 
Code, is a proceeding in execution and hence Order 9, rule 13, is not applicable. 
40 L. W. 665assA. I. R. 1934 Mad. 699=1934 M. W. N. 1312. 

Final decree. — An application to set aside a final decree, where law contem- 
plates a final decree, passed ex parte is maintainable under this rule. 35 M. L. J. 
375=48 Ind. Cas. 71 ; see also 35 Ind. Cas. 288 = 8 L. B. R. 450 = 9 Bur. L. T. 245 ‘ 
Failure to issue notice on an application for final decree does not make decree 
illegal. A. 1 . R. 1930 Mad. 105*30 L. W. 551 = 120 Ind. Cas. 72, 

Conditional order. — In restoring a case for re- hearing under this rule, the 
Court may make it a condition that the decretal amount or some iK)riion thereof be 
paid into Court. 5 Pat. L. J. 420= i P. L. T. 443 = 57 Ind. Cas. 300. Where an 
ex Parte decree is set aside on condition of furnishing security the Court must adjourn 
the case in order to take security and pass final orders only after the party has 
tendered or failed to furnish security. (1917) M. W. N. 815 = 6 L W. 767 = 43 Ind. 
Cas. I. Order of restoration conditional on payment of costs within certain lime is 
proper order. A. 1 . R. 1926 All. 142 = 48 A. 199=24 A. L. J. 120 = 90 Ind. Cas. 243- 
But the Court has no power to extend the lime for payment of cost. A. 1 . R. 1936 
All. 477=1936 A. L. J. 566. Where there has been no default on the part of the 
party asking for re-hearing e,f,^ where he has not been duly served, it is inequitable 
for the Court to impose condition. 5 Pat. L. J. 420= i Pat L. T. 443 = 57 Ind. Cas. 
300. Onerous condition should not be imposed. A. I. R. 1924 Oudh. 229=74 
Ind. Cas. 86. Order giving time to pay decretal amount does not of itself operate 
as a stay of execution of ex parte deerdb. 3 L. W. 35 = 32 Ind. Cas. 73 «- Where 
condition is imposed for setting aside an ex parte decree no appeal lies from order 
imposing such conditions. A. I. R, 1926 Bom. 353^50 B. 326=28 Bom. L. R. 578. 
But an appeal lies from order rejecting application for an order to set aside decree 
passed /'a; /or/e when that order is made ^cause conditions which were lawfully 
imposed on defendants were not complied with. 28 Bom. L. R. 1245 = A, I. R. 
1927 Bom. 1 (F. B.)=5 i B. 67=99 1 q< 1 « Cas. 384 ; A. I. R. 1925 Mad. 1182=88 
Ind. Cas. 196. 

Miscellaneous proceedings.— This rule applies to proceedings in connection 
with appointment of common manager under s. 95, Bengal Tenancy Act by virtue 
of s. 141, C. P. Code. 99 lad. Cas. 741. Provisions of r. 13 of Order IX, apply« to a 
decree passed under Sch. II, para 21 (2). 62 Ind. Cas. 927. For application of the 
inle in insolvency proceedings, A. 1 . R. 1927 Mad. 897=103 Ind. Cas. 381 ^ 
155 Ind. Cas. 75^=33 M. L. W. 735 => 6 i M. L. J. 719=1931 M. W. N. 924^ A. 1 . R. 

1932 Mad* 65. 
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Ex parte decree in small cause suit.— The Code of Civil Procedure governs 
the procedure of Small Cause Courts to some extent, and this rule applies to such 
Courts. 68 M. L. J. 466 (F. B.)=A. I. R. 1935 Mad. 380=58 M. 687 (F. B.). 

Procedure.— Where preliminary decree was passed ex parte but further consi- 
deration of suit was adjourned to latter date, cx parte decree need not be set aside. 
A. 1 . R. 1928 Mad. 214=106 Ind. Cas. 810. An application under this section must 
be made even where non-service of summons is apparent. A. 1 . R. 1927 Lah. 372 = 
101 Ind. Cas. 617. In an application under this rule, what the Court has to find is 
not whether the defendant has any good defence on the merits, but whether there 
is proper service, and if there is proper service, whether there was sufficient cause 
for his non-service. A. I. R. 1926 Mad. 31 = 49 M. L. J. 445 = 22 L. W. 423 = 90 Ind. 
Cas. 1042. Restoration of suit cannot be refused where defendant appears on the 
same day though late. A. 1 . R. 1924 Bom. 392 = 26 Bom. L. R. 321 = 80 Ind. Cas. 237. 
Where an ex parte decree is passed against the defendant in the absence of his 
pleader, the latter need not file a fresh vakalatnama in order to apply to set aside 
the ex Parte decree. A. I. R. 1922 Bom. 207=4? B. 11 = 24 Bom. L. R. 744=69 Ind. 
Cas. 169. During the pendency of the appeal an application to set aside the ex parte 
decree of the fir<6t Court does not lie in the appellate Court but ought to be filed in 
the first Court. A. I. R. 1922 Mad. 33=42 M. L. J. 12=14 L- W. 6og=66 Ind. Cas. 
59 ; 62 Ind. Cas. 755 = 41 M. L. J. 90=44 M. 731. In case of transfer of territorial 
jurisdiction after decree, new Court can entertain application to set aside ex Parte 
decree. A. I. R. 1922 Mad. 10=42 M. L. J. 344=15 L- W. 458=31 M. L. T. 79=65 
Ind. Cas. 727. A Court ought not to set aside an ex parte decree on a ground not 
taken by the defendant. 23 O. C. 104 = 57 Ind. Cas. 563. Applicaiion to s^^t aside 
an ex parte decree cannot be altered to one for review, to avoid limitation. 57 Ind. 
Cas. 15. The fact that an application under Order IX, rule 13, could have been pre- 
ferred and that it was barred on the date of the review application, is no bar to a 
review application if suit is maintainable under Order XLVIII, rule l. 38 M. L. J. 
224 =(i92o) M. W. N. 228=11 L. W. 217=55 Cas 444. There is no provision 
in the Code for naming persons in whose favour an decree is passed as 

parties in the application to set aside such decree. All that is necessary being an in- 
dication should be given in the application of the particulars of the suit in which the 
ex parte decree has been passed. 62 C. 1057 = 39 C. W. N. 863 = A. I. R. 1935 Cal. 
506. Where a Court decides an ex parte decree under Order 9, rule 13, although 
it is not obligatory on the Court to stale reasons, it is most desirable that it should 
state why it thinks the ex parte decree should be set aside. A. I. R. 1936 Mad. 524 
= 163 Ind. Cas. 732. 

Sub-seotion (2). — Cause of action against all defendants not being joint and 
indivisible, Court at the instance of some of the defendants alone can set aside 
decree as regards defendants applying only. A. I. R. 1926 Mad. 256 = 22 
L, W. 695 = (1926) M. W. N. 112 = 92 Ind. Cas. 776. Where joint decree is passed 
against several defendants and the individual interest of each is non-ascertainable. 
Court is entitled to set aside entire decree. A. I. R. 1930 Cal. 700=34 C. W. N. 
679= 128 Ind. Cas. 182. decree passed against absent defendant may be 

set aside only as against him, but not against another defendant who was present 
and against whom suit was dismissed by consent. A. I. R. 1927 Sind 245=104 Ind. 
Cas. 216. An ex parte decree cannot be set aside against judgment-debtor without 
setting it aside against security also. 40 Ind. Cas. 400. An ex parte mortgage decree 
should be set aside in its entirety even on application by some of the defendants. 
41 Ind. Cas. 181 ; see also A. 1 . R. 1924 Pat. 771 =(1924) Pat. 252 = 78 Ind. Cas. 408. 
Where decree, passed against several defendants is not capable of being set aside 
against some of them only it should be set aside in toto on the application of some 
defendants only. A. I. R. 1927 Mad. 550=38 M. L. T. 315 = 101 Ind. Cas 98 ; 129 
Ind. Cas. 249=59 M. L. }. 918= A. I. R. 1931 Mad. 6. Where defences of 
defendants are distinct, by setting aside of an ex parte decree, the non-applicants 
will not be benefited. A. I. R. 1925 Oudh 181 = 81 Ind. Cas. 520. 

Effect of restoration. — When ex parte decree is set aside, defendant is entitled 
to be restored to his original position. A. I. R. 1923 Pat. 371 = 1923 Pat. 1 = 2. 
Pat.,277=i Pat. L. R. 338 = 72 Ind. Cas. 912 ; see also 21 C. W. N. 1087 = 27 C. L. J. 
592=41 Ind. Cas. 256. Where ex parte decree is set aside in appeal all proceedings 
from defendant’s non-appearance are set aside. A. I. R. 1928 Mad. 969*” 55 M. L. J. 
262=29 L. W. 490. Where a decree is set aside a decree-holder*s purchase in 
execution of an decree against judgment-debtor of his property, becomes 
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/'(Or/o void. 2 L. W. 1066 = 31 Ind. Cas. 805. Where 2 Ln (x parte decree has 
been set aside in subsequent suit, the question whether original suit revives depends 
on pleadings, issues and actual decision in subsequent suit. 132 Ind. Cas. 355** 12 
P. L T. 493=^0 Pat. 516= A. I. R. 1931 Pat. 204 (F. B.). 

Appeal from esparto decree —It is open to a defendant to prefer an appeal 
against the decree as also to make an application under Order IX, rule 13 

and then to come up in appeal under Order 43, rule 1 , clause (d). If he proceeds in 
an appeal against the origin.al ex Parte decree, he will beat some dis-advantage 
because the Court of appeal will not be in possession of the materiils which preven- 
ted his appearance. A. I. R. 1929 Pal. 609= 10 P. L. T. 589= 120 Ind. Cas. 303. Appeal 
lies against an ex parte decree passed in application filed under para 20, Sch. II, C. 
P. Code. A. I. R. 1928 Mad. 969=55 M. L. J 252=--29 L. W. 490=112 Ind. Cas. 691. 
Where ex parte decree was appealed against and r. 13 was not availed of, propriety 
of ihe order refusing adjournment can be raised in appeal. A. I. R. 1928 Cal. 812 -= 
32 C. W. N. ioi = ic6 Ind. Cas. 542 ; but see 87 Ind. Cas. 222 = A. I. R. 1925 Oudh 
645 = 280.0.85. Second appeal lies against expatie decision even when uihcr 
remedies are available. A. I. R. 1925 Cal. 497 = 80 Ind. C.^s. 14. Where order granting 
application for the hearing of case is not appealed agair.st, the order cannot be 
questioned in second appt-al from decision in that suit. A. I R. 192S On Ih 405 = 

5 O. W. N. 713=110 Ind. Cas. 702. If a defendant makes a default in appearance 
on an adjourned date, alter evidence cf some defendants is recorded and the Court 
decides the suit on merits, the defendant can appeal from the decree and cannot 
apply for setting aside the decree. 3 (). L J. 127 = 34 Ind. Cas. 855. In 

appeal from ex pat te decree, the appellate Court can reverse decree merely on the 
ground that ex parte proceedings were wrong. A. I. R. 1923 Oudh 117 = 26 O. C. 10 
= 10 O. L. J. 36 = 73 Ind. Cas. 591 ; A. I. R. 1929 Pat. 609*10 P. L. T. 5S9--120 
Ind. Cas. 304 ; A. I. R. 1922 Lah. 439 = 3 Lah. 357 = 69 Ind. Cas. 499. Hut question 
of service of summons can only be considered m the special prorcedings under 
Order IX and not in appeal from ex parte decree. A. I. R. 1924 Rang. 137 = 2 Hur. 
L. J. 282 = 2 Rang. 108 = 79 Ind Cas. 506. If however the defendant can show that 
there is an error, defect or irregularity in an order rejecting his application for lime 
which afftcts the decision of the case, there is no reason why he wdl not succeed. 
A. I R. 1929 Pal. 609= 10 P.L.T. 589=120 Ind. Cas. 304 ; sec also 56 Ind. Cas. 165- 
1 P. L. T. 467. Where an appellate Court confirms an ex parte decree on an appeal 
by the defendant, the decree of the appellate Court is not an ex part^ decree. A I, 
K. 1922 Mad. 33= 14 L. W. 6 o9=(i92i) M. W. N. 746=42 M. L. J. 12 = 66 Ind Cas. 
5Q. Where an application to have an ex, parte decree set aside has been dismissed, 
the propriety of dismissal can be questioned in an appeal from the decree or under 
s. 105. 12 L. W. 507 = (i920) M. W, N. 780 = 29 M. L. T. 63 = 38 M. L. J. 697 -60 

Ind. Cas. 215 ; A. I. R. 1934 Oudh 131. If an applicant to set aside aii ex parte 
decree is not joined in an appeal against that decree either as an appellant or res- 
pondent and the appellate Court has not adjudicated upon his case the decree of the 
lower Court does not merge in that of the Appellate Court and the absent defendants 
can even after decision of appeal apply to have the ex parte order set aside provided 
they did not take part in the appeal. 39 A. 13=14 A. L.J. 853 = 36 Ind. Cas. 307 ; 
see also 36 C. W. N. 747=140 Ind Cas. 586=A. I. R. 1932 Cal. 773* In case of 
revision of ex Parte decree by plaintiff, where defendant opposes the revision, the 
ex parte decree merges in High Court decree and the trial Court cannot entertain an 
application under this rule. A. I. R. 1934 All. 134. 

Liimitation. — An application under Order IX, r. 13, must be made within one 
month from the decree or from the knowledge of the parsing of the decree. A. I, R. 
1921 Pat. 69=1921 Pat. 100*2 P. L. T. 11*57 Ind. Cas. 333. Where application 
to set aside an ex parte decree presented more than 30 days after decree, onus is 
on defendant of proving that it was presented within 30 days of his having 
knowledge. 109 Ind. Cas. 82 (Lah) ; see also 92 Ind. Cas. 295. lo case of 
non-service of summons the Court should decide whether application is within time 
from date when petitioner came to know of ex parte decree. A. I. R. 1925 Lab. 
577*7 Lah. L. J. 408*26 P. L. R. 600*91 Ind. Cas. 798. An ex parte final decree 
cannot be set aside under Order IX, r. 13, on the ground that the application wasutime- 
barred. AIR. 1922 Pat. 479=“* Pat. 277*65 Ind. Cas. 341 ; Ad.R. 1936 Rang. 305. 
Where defendant proved that a summons was never sent 10 be served on him and there 
was no rebuttal, and his application to set aside ex parte decree was made on the 
g7th day after the decree was passed : Held under the circumstances, the onus was 
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upon plaintiff to show that the defendant had knowledge of decree more than 39 
days before date of his appiicatijn. A. I. R. 1924 Lah. 233=^73 Ind. Cas. 43. Section 
5 of the Limitation Act does not apply to applications under Order IX, rule 13. 
32 Ind. Cas. 975. But Madras High Court rule extending s. 5, Limitaiion Act, to 
applications under Order IX, r. 13 is intra vires, A. I. R. 1924 Mad. 14 (F. B.)* 
47 M. L J. 409=20 L. W. 33^ = 35 M. L. T. 43 = (i924) M. W. N. 682 = 47 M. 824=* 
80 Ind. Cas. 877. Under O. IX, r. 13, as amended by the Madras High Court, time 
should be extended only on justifiable grounds. A I. R. 1922 Mad. 33=14 L. W. 
909=30 M. L. T. 151 (H. C.)=i92i M. W. N. 796 = 42 M. L. J. 12=65 Ind. Cas. 59. 
Court cannot extend period prescribed by Art. 164 of the Limitation Act. A. 1. R. 
1934 Nag. 43. 

Proviso. — Under this proviso the whole decree may be set aside if the decree 
is one and indivisible. A. I. R. 1934 All. 1051 = 151 Ind. Cas. 963. The wards 
"against a defendant*' do not necessarily imply that the only defendant against 
whom relief has been in terms granted by the decree can apply for an order to set 
aside. They are comprehensive enough to include a case in which a decree adversely 
affects the rights of a contesting defendant. A. I. R. 1934 All. 163=147 Ind. Cas. 
1186. 

Appeal. — Application to set aside ex parte decree must either be allowed or 
disallowed. Orders disallowing application are appealable. 144 Ind. Cas. i86=A. 
I. R. 1933 Rang. 63. Provisions for appeal against an Order IX, rule 13, is not 
limited to where the application under Order IX, rule 13, I3 dismissed on merits. A. 
!• K. 1929 Pat. 529=8 Pat. 533=10 P. L. T. 211 = 117 Ind. Cas. 317 ; see also 37 Ind. 
Cas, 835 ; 36 Ind. Cas. 798. Appeal against order refusing to set aside ex parte decree 
lies only where decree is appealable. A. I. R. 1924 Pat. 6o3 = (i924) Pat. 170=3 
Pat. 839 = 6 P. L. T. 212 = 83 Ind. Cas. 26. Order setting aside ex parte decree is 
not appealable. A. I. R. I93t All 294=1931 A. L. J. 377 ; see also A. I. R. 1927 
Lah. 775 = 26 P. L R. 163= 105 Ind. Cas. 610 ; A. I. R. 1926 Cal. 327 = 30 C. W. N. 
104 = 91 Ind. Cas. 965 ; A. I. R. 1923 Lah. 425 = 72 Ind. Cas 410. Where a successor 
of a Small Cause Court not empowered 10 pass decree in question, refuses to set aside 
the ex parte decree passed by his predecessors, the order rejecting application is 
not appealable. A. I. R. 1922 All. 50=20 A. L. J. 208 = 65 Ind. Cas. 967. No appeal 
lies against an order refusing to restore an application to set aside a decree dismis- 
sed for default. A. I. R. 1922 All. 337 = 20 A. L. J. 519 = 67 Ind. Cas. 320 ; see also 
36 C. W. N. 540 = 139 Ind. Cas. 502 = A. I. R. 1932 Cal. 687. Order dismissing appli- 
cation for restoration of application to set aside ex parte decree is non-appealable. 
A. I. R. 1924 All. 682=49 A. 538 = 22 A. L. J. 427 = 79 liid. ‘Cas. 323. No appeal lies 
against an order dismissing applicition to set aside award with the intervention of 
Court passed in default of clcfeuclaiu. A. I, R. 1924 Pat. 603 = 3 Pat. 839 = 6 
P. L. T. 212 = 83 Ind. Cas. 26. Order refusing to set aside ex parte decree 
is not appealable. A. I. R. 1925 All. 267=47 A. 140=85 Ind. Cas. 470. No appeal 
lies against order refusing to set aside decree made in reference to Land 

Acquisition Act, such order not being an award. A. I, R, 1926 Cal. 816=94 Ind. 
Cas. 330. Where in an application to set aside ex Parte decree, applicant dies, 
the order bringing legal representatives on record is not appealable. A. I. R. 1925 
All. 43* “23 A. L. J. 442 = 47 A. 741 = 88 Ind. Cas. 95. Appeal from order rejecting 
application for setting aside ex parte order can be treated as appeal from ex parte 
decree. A. I. R. 1926 Cal. 1232 = 45 C. L.J. 117 = 97 Ind. Cas. 313. In an appeal 
from order rejecting application to set aside ex parte decree, appellate Court cannot 
go beyond provisions contained in Order IX, rule 13. A. I. R. 1929 All. 610=48 A. 
175 = 24 A. L. J. 56=90 Ind. Cas. 180. Appellate Court cannot set aside ex par/e 
decree under c3rder IX, rule 13, unless it was satisfied that defendant was prevented 
by sufficient cause from appearing. Court has power apart from Order IX, r. 13 to 
set aside ex parte decree made by itself. A.I.R. 1923 Lah. 147=73 Ind. Cas, 660. No. 
appeal lies from an order made under rule 13. 138^ Ind. Cas. 748 = 36 C. W. N. 
352 = 59 C. 1057 = A. I. R. 1932 Cal. 558. Right of appeal is not matter of procedure 
but substantive right and hence cannot arise by implication for restoration of suit 
dismissed. 139 Ind. Cas. 296=28 N. L. R. 83=A. I. R. 1932 Nag. 101 (F, B.). 
Order setting aside ex parte decree is judgment and cannot be set aside save under 
s. IS® or on review. 145 Ind. Cas. 302= 10 O. W. N. 794 «* A. I. R. 1933 Oudh 385.* 

Bevision.^Order setting aside an decree is open to revision. A. I, R. 

1921 Oudh 141=24 O. C. 282=64 Ind. Cas, 303 ; A. I. R. 1925 Nag. 356=88 Ind. 
Cas. 46 ; contra ■, A. I. R. 1926 Pat, 29=90 Ind. Cas, 329 ; A. I. R. 1922 AJl. 441 = 19 
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A. L. J. 907*64 Ind. Cas. 527. Where application to set aside mparU decree is rejec- 
ted» order is not revisable. A. 1. K. 1924 Pat. S16-76 Ind. Cas. 60. Court has inhe- 
rent jurisdiction to overset former order striking out defence and passing 
decree against defendants. A. I. R. 1930 All. 701. Where fx farit decree has been 
set aside and plaintiff accepts costs, the order cannot be revised. A. 1. R. 1926 Lah, 
637*96 Ind. Cas. 782 ; sec also A. I. R. 1927 Lah. 55*8 Lah. L. J. 273*27 P. L. R. 
458*^ Ind. Cas. 420. Where application for setting aside ex parte decree has been 
rejected, as decree to be set aside had merged in appellate decree, no revision lies. 
A. 1. R. 1926 Cal. 344*90 Ind. Cas. 724. Where application for restoration has been 
decided according to law. High Court will not interfere under s. 107, Government of 
India Act. A. I. R. 1926 Pat. 37*89 Ind. Cas. 863. All defendants must be made 
parlies to revision which is applied for setting aside ex parte decree passed against 
them all. A. 1. R. 1925 Cal. 509*” 78 Ind. Cas. 132. 

Suit to set aside.— Suit to set aside ex parte decree is barred where the ques- 
tion raised in suit are raised and decided by the Court passing the application. 
(1921) Pat. 3* I P. L. T. 735*6 Pat. L. J. 1*311. P. L. R. (Pat) 1*60 Ind. Cas. 
124. In a suit to set aside decree as fraudulent, non-service of summons may be 
incidentally proved as index to fraud. A. I. R. 1924 Pat. 241 = 5 P. L. T. 37 = 75 
Ind. Cas. 343. False claim and perjured evidence is not sufficient ground to set 
aside ex parte decree. Fraud must be practised in relation to proceedings in Court. 
A. 1. R. 1927 Cal. 84*31 258*97 Ind. Cas. 279. If a decree is impeached 

because summons was not served on a party, the remedy is an application under 
Order IX, rule. 13, and not in separate suit. 40 Ind. Cas. 2 ; see also 57 Ind. Cas. 
551*22 Bom. L. R. 798. But failure to have an ex parte decree set aside does not 
debar a party from seeking relief in a properly framed suit on the ground that the 
original suit was a fraudulent one and that the proceedings therein were vitiated 
by fraud. 20 C. W. N. 819=36 Ind. Cas. 389 ; see also A I. K. 1927 Rang. 281 = 5 
Rang. 471*6 Bur. L. J. 148* 104 Ind. Cas. 313. Dismissal of an application to 
set aside ex parte decree if condrmed on appeal bars a subsequent suit to set 
aside the decree. 3 L. W. 572*20 M. L. T. I26=(i9i6) 2 M. W. N. 63*63 Ind. 
Cas. 128. A suit to set aside an ex parte fraudulent decree is compentenr, though 
not proceeded by an application under Order IX, rule 13. 10 Bur. L. T. 10=34 Ind. 
Cas. 264. 


Proviso. — Where a decree passed on the basis of trust-deed executed by 
father and son is set aside under this rule against the son only, it should be set aside 
as against the father also on the ground that the decree Is indivisible. 155 Ind. 
Cas. 837. 


, 14. [S. 109.1 No decree shall be set 

No ^ ® aside on any such applications as aforesaid 

^art^ ^ unless notice thereof has been served on the 

opposite parly. 

— For local amendments in Bombay and Madras. — Vide infra. 

Notes. — This rule is imperative. Notice to affected p.irty is essential before 
setting aside ex parte decree. A. I. R. 1923 Rang. 49= 1 1 L. B. R. 394= i Bur. L. J. 
200*70 Ind. Cas. 144 ; 24 M, L. J. 482 = 13 M. L. T. 344*i9 Ind. Cas. 21 ; 63 Ind. 
Cas. 47. The words "opposite party” mean plaintiff obtaining ex parte decree 
against the appealing defendants. A. I. R. 1927 Cal. 692 = 31 C. W. N. 906*103 
Ind. Cas. 860 ; see also 20 M. L. J. 524=8 M.L.T. 234=7 Ind. Cas. 66 ; 26 C. 267*3 
C. W. N". 261 ; 57 Ind. Cas. 563. The piinciple of representation cannot be urged 
as against the definite provisions of rule 14* A. I. R. 1934 Pat. 396. As regards 
hearing of “opposite parly” in a mortgage suit vide 1936 A. L. J. 544= A. I. R. 
1936 All. 410. 


ORDER X. 


1. [S. 117 .] 

Ascertaininent whether alle- 
gations in pleadings ate ad- 
mitted or denied. 


Examination of Parties by the Coutt. 

At the first bearing of the suit the Court shall ascertain 
from each party or his pleader whether, he 
admits or denies such allegations of fact as are 
made in the plaint or written statement (if any) 
of the opposite party, and as are not expressly 
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or by necessary implication admitted or denied by the party against whom they 
are made. The Court shall record such admissions and denials. 

Scope. — Statement of parly when it is not substantiated by evidence of party in 
witness-box cannot be treated as evidence against opposite party. A. I. R. 1930 
Lab. 947= 129 Ind. Cap. 301. A written replication is not a substitute for the oral 
examination. A. I. R. 1929 Oudh 178 = 8 O. L. J. 439=66 Ind. Cas 222 ; see also 
A. I. R. 1924 Nag. 191 = 79 Ind. Cas. 614. Where statement of facts is not disputed 
in pleadings examinaiion of parties is unnecessary. 8 Lah. L. J. 67 = 27 P. L. R. 
136=93 Ind. Cas. 1006. Admissions by a party under Order X, rule 1, are conclusive 
against him. A. I. R. 1926 All. 710*49 A. 219=97 Ind. Cas. 176=25 A. L. J. 48 ; 
but see 10 I A. 74* 13 C. L. R. 266 (P. C.). A replication filed without special leave 
of the Court is not a proper substitute for an examination of parties under Order X. 
A. I. R. 1922 Oudh 30 = 9 O. L. J, 30=24 O. C. 348 = 64 Ind. Cas. 771. Plaintiffs 
refusal to make admissions about matters not directly involved in suit and helpful 
to defendant is not improper. A. I. R. 1930 Lah. 228=116 Ind. Cas. 717. Where a 
Court thinks it necessary to clear up the points of controversy further, the proper 
procedure to be followed is that laid down under Order X, rule i ; but on failure of 
plaintiff to pul in a Court a counter written statement as directed by the Court, the 
Court is not justified in dismissing the suit under Order VIII, r 10, which in terms 
applies only to a written statement and set-off. A. I. R. 1929 Bom. 413=^3^ Bom, L. 
R. II 18 = 122 Ind. Cas. 423. Where all defendants are confessing judgments, joint 
statement is legal. A. I. R. 1934 Lab. 540=35 P. L. R. 431. 


2. [S. 118.] At the first hearing of the suit, or at any subsequent hearing 

^ . any party appearing in person or present in 

Oral examniation of party or or any person able to answer any material 

mpanion o par y. questions relating to the suit by whom such party 

or his pleader is accompanied, may be examined orally by the Court ; and the 
Court may, if it thinks fit, put in the course of such examination questions 
suggested by either party. 

Scope.— This rule is intended to ascertain the question of controversy between 
the parties. 2 A. L. J. 777 ; 15 C. 533=*5 L A. 119. The statement of a person 
examined on behalf of the party is not necessarily binding on the party. A. I. R. 
1925 All. 411=94 Ind. Cas. 1003. Power under this rule is to be used to obtain 
information on material question and not for superseding ordinary procedure at 
trial. 134 Ind. Cas. 669=33 Bom. L. R. 1251 = 1931 M. W. N. 931 = 8 O. W. N. 
936 = 34 M. L. J. 7 = 35 C. W. N. 925= *93' A. L. J. 55o=A. 1 . R. 1931 (P. C.) 151 ; 
see also 94 Ind. Cas. 1003 = A. I. R. 1926 All. 411. The statement under ibis section 
cannot be treated as evidence. 129 Ind, Cas. 301 = 3' B. L. R. 913* A. I. R. 1930 
Lah. 947. 


3. [S. 119 .] The 


Substance of examination to 
be written. 


substance of the 
writting by 
the record. 


examination shall be 
the Judge, and shall 


reduced to 
form part of 


Consequence of refusal or 
inability of pleader to answer. 


4. LS. 120.J (1) Where the pleader of any party who appears by a pleader 

or any such person accompanying a pleader as 
is referred to in rule 2 , refuses or is unable to 
answer any material question relating to the 
suit which the Court is of opinion that the party whom he represents 
ought to answer, and is likely to be able to answer if interrogated in person, 
the Court may postpone the hearing of the suit to a future day and direct 
that such party shall appear in person on such day. 

( 2 ) If such parly fails without lawful excuse to appear in person on the 
day so appointed, the Court may pronounce judgment against him, or make 
such order in relation to the suit as it thinks fit. 


S^ope. — Personal attendance of parties is required only when material questions 
are not answered by pleaders. 21 O. C. 252 = 49 Ind. Cas. 269 ; see also 23 B. 318 ; 
5 Bom. L. R. 687 ; 2 W. R. 161. An order passed by Court when party or pleader 
is absent at an adjourned hearing is really one under Order XVII, rule 2 , read with 


C* P* Code — 63 
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Order IX, r. 8, though purporting to be passed under Order X, r. 4 (*)• 4* lo*!- 
945. Where in a suit for rent, defendant pleads discharge but is prepared to wuh- 
draw that plea if plaintiff deposed that there was no discharge, the proper procedure 
is to take defendant’s evidence of discharge and draw the natural inference from 
plaintiffs refusal to appear. Court cannot summon the plaintiff under Order X, 
rule 4, but can summon under Order Xlf, rule i. 24 L. W. 757 = 98 Ind. Cas. 723. 
Order IX does not apply to the special set of circumstances contemplated by Order 
X, rule 4. A. I. R. 1Q21 Mad. 417=14 L. W. I5 = (i92i) Si. W. N. 393=63 Ind. Cas. 
961. Even under Order 10, rule 4, pardanashin lady cannot be compelled to attend 
Court. 1933 A. L. J. 1384= A. I. R. 1933 All. 551. Personal appearance of plaintiff 
can be compelled only under Order 5, rule 3, and Order 10. rule 4. 140 Ind. Cas. 7*6= 
28 N. L. R. i 46=A. I. R. 1932 Nag. 135. Where pleader or agent is not refusing or 
is not unable to answer material questions. Court cannot order personal attendance. 
1933 A. L. J. 131 8 = A. I. R. 1933 All. 517. Under Order 10, rule 4 (2), Court can 
dismiss suit for default of appearance of party. 138 Ind. Cas. 613= 1932 A. L. J. 
726= A. I. R. 1932 All. 595 ; see also A. I. R. 1933 Lah. 922. 


ORDER XL 


Discovery and Inspection. 


1- [R. S. C. 0. 81, r. 1.] In any suit the plaintiff or defendant by leave 
, .of the Court may deliver interrogatories in 
^Discovery by mlerrpgato- examination of the opposite 

parties or any one or more of such parties, 
and such interrogatories when delivered shall have a note at the 
foot thereof stating which of such interrogatories each of such person is 
required to answer : Provided that no party shall deliver more than one 
set of interrogatories to the same party without an order for that purpose : 
Provided also that interrogatories which do not relate to any matters in 
question in the suit shall he deemed irrelevant, notwithstanding that they 
might be admissible on the oral cross-examination of a witness. 


Scope. — Interrogatories cannot be delivered without the leave of the Court, 
for the examination of the opposite parties. The words ^'opposite parties” mean 
parties between whom there is some right to adjust in the suit. Shaw v. Smithy 
18 Q. B. D. 193 (198,200); Molloy v. Kilhy^ 15 Ch. D. 162. It may include co- 
defendants, if there be some dispute between them. Birchall v. Birch, (1913) 2 Ch. 
375. Where plaintiff and some of the defendants have the same interest in the 
suit and plaintiff is really fighting the case on their behalf as well as for himself 
plaintiff cannot administer interrogatories to those defendants. A. I. R. 1921 Mad. 
381 = 30 M. L. T. (H. C ) 26=63 Ind. Cas. 258 ; see also Alcoy By. Co. v. Green Hill, 
(1906) I Ch. 19 C. A. The Judge has absolute discretion to issue or refuse interroga- 
tories. Codd V. Delah, (1906) W. N. 57 ; Maass v. Gas Li^ht, (191 1) 2 K. 
B. 543; Knapp v. Hatvey^ (I9”) 2 K. B. at p. 728. Court will not 

order the defedant to particulars of his traverse of plaintiff's allegations 
where the onus of proof is on the plaintiff. A. I. R. 1921 Sind 106= 17 S. L. R. 9 = 
80 Ind. Cas. 958. The object of the interrogatories to find out what really is in issue 
[Saunders v. /ones^ 7 Ch. D. 435 ; Ashley v. Taylor, 38 L. T. 44 (C. A.)] and to 
avoid surprise at the trial. Lyon v. Iweddtlh 13 Ch. D. 375. The facts which 
will prove a party’s case can be put in interrogatories. Hooton v. Dalhy, (1907) 2 
K. B. 18 (21). In a suit on promissory-note, where the plea is want of consideration, 
application by defendant without letting in evidence to issue interrogatories to 
plaintiff must be dismissed. 142 Ind, Cas. 17= A. I. R. 1933 Mad. 298. So also 
interrogatories for discovering other party’s evidence cannot be allowed. 142 Ind. 
Cas. 484= 56 C. L. J. 44 o = A. 1. R. 1933 Cal. 151. But interrogatories to discover 
facts directly in issue as well as facts relevant to those facts are permissible. Osram 
Lamp IVdrks V. Gabriel Lamp Co., (1914)2 Ch. 129 (C. A.). Facts which destroy 
other party’s rase may be put in the interrogatories. Plymouth Mutual v. Traders* 
Association, (1906) i K. B. 403 (417)- An interrogatory may deal with any fact the 
existence or nor existence of which is relevant to the existence or non-existence of 
the facts directly in issue. Marrtol v. Chamberlain, 17 Q. B. D. 154 (162) ; Nash v. 
Layton^ (1911) 2 Ch. 71 (76,83); Kennedy v. Dodson^ (1895) i Ch. 334. “The 
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legitimate use, and the only legitimate use of interrogatories is to obtain from the 
party inteirogated admissions of facts while it is necessary for the party interrogated 
to prove in order to establish his case ; and it the party interrogated goes further 
and seeks by his interrogatories to get from the other party matters while it is not 
incumbent on him to prove, although such matters may indirectly assist his case, 
the interrogatories ought not to be admitted." Per A, L, Smith L. /. in Kennedy v. 
Dodson^ {i^ 9 S) > ^h. 33^ (341) ; but see Hooton v. Dalhy^ (1907) 2 K B. at p. 21. 

« 

Order XI is applicable to proceedings in probate and a Court on submission of 
interrogatories direct an enquiry. 43 C. 300=23 C. L. J. 480=43 Ind. Cas. 227; 
see also Re Holloway (1887), *2 P. D. 167. Order XI of the present Civil Procedure 
Code relating to discovery and inspection is the same as Order XXXI of the Rules 
of the Supreme Court. 41 C. 6=24 Ind. C^s. 765. An interrogatory must not be 
scandalous. Kemble v, Hope^ 10 T. L. R 254. 

By and to what person.— Discovery by way of interrogatories may be allowed 
to a plaintiff from a co plaintiff, or to a defendant from a co*defendant. in cases in 
which there may be rights to be adjusted between them. Shaw v. Smith, 50 L. J. 
Q. B. 174* 18 Q. B. D. 193. But discovery cannot be allowed to a defendant from a 
co-defendant with a view to show that the co-defendant and not the defendant is liable 
to the plaintiff, as where a defendant, sued for subsidence under the plaintiff's land, 
proposes to inspect the mines of a co-defendant in adjoining land. Ibid. An infant 
plaintiff or defendant cannot be compelled to answer interrogatories. Mayor v. 
CollinSy 59 L J. Q. B. 199 = 24 Q. B. D. 361. A guardian ad litem is not a party to 
the action within the meaning of this rule and therefore cannot be compelled to 
answer interrogatories. 11 Q. B. D. 251. 

Power of High Court.— Where lower Court declines to re-issue interroga- 
tories, the Pligh Court can interfere under s. 107, Government of India Act of 1919. 
A. I. R. 1937 Lah. 28. 


2. [R. S. C. O. 31, r, 2 ] On an application for leave to deliver interroga- 
Pariicular .« tones, the particular interrogatories proposed to 


be submitted 


inierrogaiones to delivered shall be submitted to the Court. 

In deciding upon such application, the Court 
shall take into account any offer, which may be made by the party sought to be 
interrogated to deliver particulars, or to make admissions, or to produce 
documents relating to the matters in question, or any of them, and leave shall 
be given as to such only of the interrogatories submitted as the Court shall 
consider necessary either for disposing fairly of the suit or for saving costs. 


Scope.-— Under rule 2, the Judge has not any power to settle interrogatories, 
but he can decide what should be administered. The dicta in English cases with 
regard to the more extensive powers of Courts in matters of probate, seem to 
imply that the strictest relevency in the interrogatories may not be required, but 
the Courts certainly be obliged to exclude anything offensive or improper in 
the same way as in any other case. 43 C. 300=23 C. L. J. 480 = 34 Ind. Cas. 227. 
Interrogatories should be disallowed when they aim at discovering the nature of the 
opponents’ evidence to ascertain what documents the defendant had on the parti- 
culars of the documents. 36 Ind. Cas. 883. The mere fact that the Court allows 
an interrogatory does not amount to a decision that it must be answered. The 
party interrrogated is at liberty to answer it or to raise on objection under rule 6. 
Peek v. /i*<ij',(i894) 3 Ch. 282 (C. A.). Service on pleader of the party interrogated 
is good. Re Mulcasiar, 47 L. J. Ch. 609 ; Little v. Roberts, 30 L. T. 367. The pro- 
per time for allowing interrogatories is after the defence is put in, although the 
Court is competent to allow interrogatories at an earlier stage. Mercier v. Cotton, 
1 Q. B. D. 442 ; In re. A. Debtor. (1910) 2 K. B. p. 63 ; Beal w. Pilling. 38 L. T, 486. 
A party may deliver interrog.itories in order to ascertain the nature of the oppo- 
nent’s case or to support his own case, in order to narrow the points in issue or to 
avofiJ proving facts which are admitted. But the procedure of delivering in- 
terrogatories in order to prove the contents of documents which have been held 
inadmissable in evidence is entirely misconceived. A. I. R. 1934 Nag. 181 = 17 N. 
L.J. 63=151 Ind. Cas. 104. 
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3. [R. S. C. 0. 31, r. 8.] In adjusting the costs of the suit inquiry shall 

at the instance of any party be made into the 
Costs of interrogatories. propriety of exhibiting such interrogatories, and 

if it is the opinion of the taxing officer or of the Court, either with or without 
an application for inquiry, that such interrogatories have been exhibited 
unreasonably, vexatiously, or at improper length, the costs occasioned by the 
said interrogsrtories and the answers thereto shall he paid in any event by the 
party in fault. 

4. IR. S. C. 0. 8l,r. 4.] Interrogatories shall be in Form No. 2 in 

Appendix C, with such variations as circum- 
Form of interrogatories. stances may require, 

5. [R. S. C. 0. 31, p. 5.] Where any party to a suit is a corporation or 

a body of persons, whether incorporated or not, 
Corporations. empowered by law to sue or be sued, whether in 

its own name or in the name of any officer or other person, any opposite party 
may apply for an order allowing him to deliver interrogatories to any member 
or officer of such corporation or body, and an order may be made accordingly. 

Scope. — In the case of corporation, the Court is to decide what member or 
officer is most likely to be competent to answer the interrogatories. Berkely v. 
Standard^ (1879) 13 Ch. D. 97. Ordinarily the Secretary of the Corporation is the 
fit person to be interrrgated. In te^ Alexandra Palace Co.^ (1880) 16 Ch. D. 58. 
The answer to the interrogatories need not be based on the personal knowledge 
of the member of the corporation but may be bassed on information South Work 
Water Co. v. Qutek^ 3 Q. B. D. 315 (321) ; Welsback Incandescent v. New Sunlight' 
(1900) 2 Ch. I. If the Court is satisfied that a proper officer is named the leave wiP 
be granted as of course. In re^ Alexandra Palace Co. 50. L. J. Ch. 7=16 Ch. p* 
58. An ordinary member of a company ought not to be examined on inlet rogalorie® 
unless the Judge is satisfied that there is no officer of the company capable o' 
making the discovery, and that the member proposed to be examined has the 
required information. Berkeley Standard Investment Co.^ \l Ch. D. 97. Where 
in an action against a company an application is made under this rule for leave to 
deliver interrogatories to a member of the company, no ice of the application must 
be served upon the member, Chaddock v, British South Africa, (1896) 2 Q. B. 153. 


6. [R. S. C. O. 31, r. 6.] Any objection to answering any interrogatory 

on the ground that it is scandalous or irrelevant 
by answer. ^ exhibited bona fide for the purpose of the 

suit, or that the matters inquired into are not 
sufficiently material at that stage, or on any other groundi may be taken in the 
affidavit in answer. 


Scope.*-The mere issue of interrogatories does not debar the party interrogated 
to make objection under this rule. Peek s. Ray Ch. 282. In answer the 

party interrogated may state that objects to answer the particular interrogatory or 
interrogatories but must put in the grounds of his objection. Churchy. Perry, 36 
L. T* 513 ; Smith v. Brig^ 36 L. T. 471. The Court should adjudicate an objection 
as to the relevancy of interrogatories. 46 Ind. Cas. 660. 

Scandalous. — An objection on the ground that interrogatory or information 
sought is scandalous. But nothing can be scandalous which is relevant. Fisher v. 
Oweny 8 Ch. D. 645 (^53) \ Kemble v. Hope. 10 T. L. R. 254. A thing is scandalous, 
the mere purpose of which is to be abuse or prejudice the opposite party or which is 
indecent or offensive. Christie v. Christie, 8 Ch. 499 ; Coyle v. Cuming, 40 L. T. 
455* A person is also not bound to answer an interrogatory if the answer tends to 
criminate him. Lee v. Read, 5 Beav. 381 \ Lamb v. Monster, 10 Q. B. D. no. 

Irrelevant.— Irrelevant interrogatories need not be answered. Parker v. Wells, 
18 Ch. D. 477 (486). “I entertain a strong opinion said” Lord Herschell in K^rnedy 
V. Dodson, (1895) I Ch. 334 at p. 338, “that interrogatories of this description, unless 
they are strictly relevant to the question at issue in the action, ought to be rigorously 
excluded.” See also Re Ho^oel Morgan, 39 Ch. D. 316 ; Allhusen v. Labouchere, 3 
Q, B. D. 654 (661) ; 23 C. 117 ; 16 A. L J. 762*46 Ind. Cas. 660. 
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Bonafide— Interrogatories may become oppressive and may be used for improper 
purposes. In such a case the Court has discretion to disallow them on the merits of 
the case. Heaton y, Gidney^{\^\Q) i K. B. at p. 758. So a party may object to 
interrogatories which are not put bona fide for the purpose of the suit. Allhusen v. 
Lahouchere^ 3 Q. B. D. 654 (664) ; Edmondson v. Brick ^0,(1905) 2 K. B. 523, 526. 

Not suflaciently material.— FiV/^ Parker v. Welh, 18 Ch. D. 477 (4«3). 


7. [R. S. C. 0. 31, r. 7.] Any interrogatories may be set aside on the 
Setting aside and sinking ground that they have been exhibited unreason- 
out inierrogatoiies. ^ vexatiously, or struck out on the ground 

that they are prolix, oppressive, unnecessary or 
scandalous ; and any application for this purpose may be m^e within seven 
days after service of the interrogatories. 

Scope. — This rule deals with two cases, first, where interrogatories are exhibited 
which are in themselves unobjectionable, but which, by reason of the circumstances 
of the case, it would be unreasonable or vexatious to call upon the party interrogated 
to answer ; secondly, where interrogatories are in themselves objectionable by reason 
of being prolix, oppressive, unneessary or scandalous. In the first case, all or 
any of the interrogatories may be set aside by Judge's order ; in the second case, 
all or any may be struck out. Op fienkeim v. S/teJfieid, 62 L, J. Q, B 167 = (1893) 
I Q. B. 5. Where interrogatories are unreasonably prolix, it is the duty of the 
Court to strike them out under this rule. Grumbreckt v. Parry, 32 W. R. 558. If the 
Judge thinks that interrogatories as a whole, or enblock, are vexatious or unreason- 
able, he may strike cut the whole of them without sifting the mass for the purpose 
of saving those quesiions which may be reasonable and fit. And he may, if he 
thinks proper, allow the parties whose interrogatories have been struck out to 
administer interrogatories again to the opposite party. Cawley v. Birton^ 32 W. R. 
33. If the Judge considers a set of interrogatories to be as a whole prolix, oppressive 
or unnecessary, be has power to strike them all out, though some of them may be 
unobjectionable. Oppenheim v. Sheffield^ (1893) i. Q. B, 5. Objections to answer 
to interrogatories must be specific. Church y . Perry ^ L. T. 513. A party who 

applies to strike interrogatories must, unless they are altogether an abuse of the 
practice of the Court, specifiy these to which he objects. Allhusen v. Laboucheret 
3 Q. B. D. 654=47 L. J- Ch. 819. 


8. [R. S. C. O. 3 1, r. 8.] Interrogatories shall be answered by affidavit 
. _ , . . to be filed within ten days, or within such other 

Affidavit in answer filing. Court may allow, 

Scope.— The defendants cannot refuse to ansv/er on the ground that they have 
got no personal knowledge, of the matter interrogated. Pavitt v. North Metropolitan^ 
48 L. T. 730 A party to a cause is not excused from answering interrogatories rele- 
vant to the question in issue on the ground that they are as to matters which are 
not within such party’s own knowledge, but are only within the knowledge of his 
agents or servants, if derived in the ordinary course of their employment ; and he 
is bound to obtain an information from such agents or servants unless he shows 
that it would be unreasonable to require him to do so, as that, either such agents or 
servants have left his employment, or it would occasion unreasonable expense, or 
an unreasonable amount of detail or the like. Bolckow v. Fisher, 10 Q. B. D. i6i ; 
but see Rashotham v. Shropshire Union, 24 Ch. D. iio=53 L. J. Cb. 327. 


9. [R. S. C. O. 81.r. 9] 
Form of affidavit in answer. 


An affidavit in answer to interrogatories shall be 
in Foim No. 3 in Appendix C, with such varia- 
tions as circumstances may require 


10. [R. S. C. O. 31, r. 10.] No exceptions shall be taken to any affidavit 
. in answer, but the sufficiency or otherwise of any 

No exception to be taken. affidavit objected to as insufficient shall be 

determined by the Court. 

l^oope. — The duty of the Court, with reference to answers to interrogatories, is 
regulated by rules 10, ii, and limited to considering the sufficiency or insufficiency 
of the answers, />., whether the party interrogated has answered that which he has 
no excuse for not answering-^aud only in the case of insufficiency can it require a 
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further answer. Lyell v. Kennedy^ 53 L. J, 937. An embarrassing answer to interro- 
gatories may be dealt with as insufficient. Ibid : see also Lyell v. Kennedy^ 33 
W. R. 44. 


11. [R S. C. 0. 31, p. 11, S. 127.] Where any person interrogated omits 
. to answer, or answers insufficiently, the party 

toher interrogating may apply to the Court for an 

order requiring him to answer, or to answer 
further, as the case may be. And an order may be made requiring him to 
answer or answer further, either by affidavit or by viva voce examination, as the 
Court may direct. 


Scope*. — The terms of Order XI, rule ii, contemplates two orders being made. 
First an order for the answer to the interrogatories or for the discovery or inspec- 
tion of the dociimenis within a specified time; and secondly upon the failure^ to 
comply with such an order a further order dismissing the suit. An order dismiss- 
ing the suit should not be made unless the Court is satisfied that the plaintiff is 
endeavouring to avoid giving a fair and proper discovery. A. I. R. 1925 Cal. 166= 50 
C.L.J. 397 = 78 Ind. Cas- 859. Although no time is mentioned in rule 9 within which 
an order will be made requiring a further answer to interrogatories, the application 
for such an order must be made within a reasonable time, the Court will have regard 
for the period (namely six weeks), limited by the former English practice for taking 
exceptions for insufficiency, and in ordinary cases applications for a further answer 
should be made. IJoyed v. Morley, 5 L. R. Ir. 74. Where document is not formally 
proved, production of document in compliance with order of discovery cannot be 
regarded as a production of it, as a piece of evidence in Court. A. I. R. 1921 Lah. 
328 = 4 Lah. L. J. 385. Where objection as to prayer for discovery was not taken 
in grounds of appeal in lower appellate Court it cannot be taken in second appeal. 
37 C. W. N. 758 = A. I, R. 1933 Cal. 865. It is open to an assessee to object to 
answering interrogatories on statements made by him in income-tax^proceedings on 
the ground that they are privileged. A, 1. R 1934 Nag. 181 = 17 N. L. J. 63=151 
Ind. Cas. 104 The order of the lower Court under Order 11, rule 1 1, asking to make 
sufficient answers amounts to a case decided and if there has been a material 


irregularity in allowing interrogatories which are not necessary either for disposing 
fairly of the suit or for saving costs it is necessary to intervene to prevent injustice 
being done. Ibid, Where in a suit of restitution of conjugal rights by husband, the 
hubband relies upon certain documents, the wife is entitled to inspect those docu* 
meats before she filed her defence. A. I. R. 1937 Sind 97. 


12. [R. S. C. O. 31, r. 12, S. 129.] Any party may, without filing any 


Application for discovery of docu- 
ments. 


affidavit, apply to the Court for an order 
directing any other party to any suit to 
make discovery on oath of the documents 


which are or have been in his possession or power, relating to any matter in 
question therein. On the hearing of such application the Court may either 


refuse or adjourn the same, if satisfied that such discovery is not necessary, or 
not necessary at that stage of the suit, I or make such order, either generally or 
limited to certain classess of documents, as may, in its discretion, be thought 


fit : Provided that discovery shall not be ordered when and so far as the 


Court shall be of opinion that it is not necessary either for disposing fairly of 
the suit or for saving costs. 


Scope. — The words ‘*any party” “and any other party” contemplate opposite 
party. 134 Ind. Cas. 935 = 580. 1091 = A. I. R. 1932 Cal. 72. In administration suit 
defendants are not oppoiite parties without issues between them. 134 ind. 

Cas. 935=58 0. 1091= A. I. R. 1932 Cal. 72. Discovery of title-deeds cannot be 
ordered on mere filing application. When application is well founded presumption 
arises from non -production. 135 Ind. Cas. 85 = 10 Par. 630= 13 P. L. T. 405 = A. 1. R. 
1932 Pat. 5 = A. I. R. 1931 Pat. 426. Upon an application for discovery under rule 
12, the Judge has power to demand an affidavit by the party applying of his 
belief that the party from whom discovery is sought has documents lA his 
possession to the discovery of which he is entitled, and it is entirely within 
&e Judge's discretion whether such an affidavit shall he made or not. Johnson v. 
Smth^ 36 L. T. 741. This rule is not intended entirely to alter the principles 
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as by production of documents, but give the Court to a discretion to refuse 
the discovery of them when there was no reasonable prospect of its being of 
any use. On an application for an affidavit of documents evidence ought not to be 
entered into ; the Court will form its conclusions from the pleadings, but any other 
proceedings in the action sls evidence used on a former occasion, may be looked 
at. Downing v. Falmouth^ 57 L. J. Ch. 234. 

Who can be compelled to make discovery.— Where the agent of a 
principal resident abroad brings an action in his own name, and on a contract 
made with him as agent the defendant is entitled to discovery to the same extent 
as if the principal were a party to the action, and to have the action stayed till 
such discovery is made. Willis v. BaddeUy^ 61 L. J. Q. B. 769= (1892) 2 
Q. B. 324 An order for discovery of documents can be made on a party who 
lives abroad. The Ema^ 34 L. T. 742. Discovery by way of production of docu- 
ments may be allowed to a plaintiff from a co-plaintiff in cases in which there 
may be rights to be adjusted between them respectively. Saw v. Smithy 56 L. J. 
Q. B. 174= 18 Q. B. D. 193. Discovery by way of production cf documents may be 
allowed to a defendaut from a co-defendant in cases in which there may be rights 
to be adjusted between them respectively. Ihid\ Alcoy v. Greenhill^ 74 L. T. 345 ; 
17 B. 348 ; Kennedy v. Wakefield^ 39 L. J. Ch. 827. In a suit by shareholders 
against company for fraud of directors, the company can be ordered to make dis- 
covery of documents. Stoke\ v. Grosvenor^ (1897) 2 Q. B. 124. 

At what time— A plaintiff will not in general be allowed production from a 
defendant until he has delivered a statement of claim. Caspin v. Craddock^ 2 Ch. D. 
410=34 L. T. 52 ; see also Davies v. Williams ^ 13 Ch. D. 554 ; Phillips v. Phillips^ 
40 L. T. 815. A plaintiff after delivering a statement of claim is not as a general rule, 
entitled under this rule, to an order for discovery of documents before a statement 
of defence is delivered, because until that happens it is impossible to say what the 
matters *Sn question in action” are. Honcock v. Guerin^ 4 Ex. D. 3. A defendant 
may obtain discovery of documents before a statement of defence has been delivered 
when such discovery is necessary for the purpose of ascertaining what damage the 
plaintiff has actually suffered with a view to p^ing money into Court with the 
defence. Megaw v. Diormid^ 10 L. R. Ir. 376. The Court has a discretion in 
ordering discovery, and there is no absolute rule that a defendant should not be 
ordered to make an affidavit of documents before the delivery of defence. Edelstone 
v. Russel, 57 L. T. 927. 

What documents. — “The lule as to discovery is the exact contrary to that of 
production. You must set out every document you have in your possession, whether 
you are bound 10 produce them or not*’ Per Jessel M, R. in Swanstone v. Lishman^ 
45 L. T. 360. The general rule is that a defendant is bound to discover all the facts 
within his knowledge, and to produc*: all documents in his possession which are 
material to the case of the plainlifT. However disagreeable it may be to make the 
disclosure, however contrary to his personal interests, however fatal to his claim, 
he is compelled to set forth on oath all he knows, believes or thinks, in relation to 
the matters in question. Flight Robinson, 8 Beav. 22=13 L. J. Ch. 425. A defen- 
dant, in an action for the recovery of land of which he is m possession may be 
compelled by order to make an affidavit of his documents of title, although he may 
have a right to object to produce them. New British Mutual Interst v. Pew^ 3 
C. P. D. So a party must make an affidavit of all documents which are not 
privileged or irrelevant to the matter of the action. Dickinson v. Harrison^ 47 L. }. 
Ch. 686. Where a party to a suit is required to make an affidavit as to documents 
in his possession, and alleges in his affidavit as a reason for not producing them 
that they were in the possession of himself and a third person as joint owners, he is 
bound to state the nature of the joint ownership. Bovil v. Cowan, 39 L. J. Ch. 
768= L. R. 5 Ch. 495. 

Affidavit of doouments. — The affidavit must sufficiently describe the 
documents for the purpose of identification. Bewicke v. Graham, 7 Q. B. D. 400. 
The affidavit of documents required from a party under rule 15 or rule 13 is 
ordinarily conclusive on the question whether the documents are in his possession 
or power unless a counter application is made by the opponent. 5 Pat. L. J. 
550*1 P. L. T. 668=58 Ind. Cas. 281 ; /ones v. Monte Video, 5 Q. B. D. 
556 ; Hall V. Truman, 29 Ch. D. 307. Order of discovery even in cases against 
corporate bodies can be secured without filing an affidavit by applying to 
Court for order of discovery against other party for documents in his possession 
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relating to any matters or question in suit. A. I. R. 1922 AIL i>»44 ^ 
202 « 20 A. L. J. iss6$ Ind. Cas. 984. Where an affidavit has been made in 
answer to an order for discovery of documents, a further order will not be granted 
unless there are facts or admissions showing that documents are withheld. 
Wehh Steam v. Gaskell^ 36 L. T. 352. It is not enough for the party applying for 
further discovery to swear to a belief that documents are in the other party's 
possession. The Court will order further affidavit as to documents to be 

made by a defendant, if it is satisfied from the admissions in the defendant’s answer 
that material documents not mentioned in his affidavit may be in his possession, 
even although the answer does not in express terms admit the existence of such 
documents. Saullw. Browne^ L. R. 17 Eq. 402. Order for productfon of documents 
must follow an order as to affidavit of documents. In absence of such order as to 
affidavit. Court cannot compel defendants on plaintiff's application to produce 
account books alleged to be with them A. I. R. 1923, Pat. 437= i Pat. L. R. 233=76 
Ind. Cas. 991. Where a party claims privilege against the production of documents 
on the ground that they support their own title and do not relate to that of his 
opponent, this affidavit must be taken as conclusive, unless the Court can see from 
the nature of the case or of the documents, that the party has misunderstood the 
rflfect of the documents. 26 Ch. D 724 ; see also Bulman v. Youn^, 49 L. T, 736. 
But the Court inspite of a parly’s affidavit to the contrary, may order the production 
of the document. Aii, Gen, v. Emerson^ 10 Q. B. D. 191. The omission of the words 
"and never have had*’ from an affidavit of documents is in itself a sufficient reason 
for ordering a further and better affidavit. Wagitaff v. Anderson^ 39 L. T. 332. 

Material dooument. — Documents are meterial to the matters in question in 
the action within the meaning of Order 31, rule. 12, if it is not unreasonable to suppose 
that they may contain information directly or indirectly enabling the party seeking 
discovery, either to advance his own cause, or to damage the case of his adversary. 
Compagnie v. Peruvian^ ii Q. B. D. 55. "The documents to be produced are not 
confixed to those which would be evidence either to prove or to disprove any matter 
in question in the action, it seems to roe that every document relates to the matters 
in question in the action." Z /.in Compagnie Finan ciere v. Peruvian^ \\ 
Q. B. D. 62 (63). 


Documents produced. — A document produced in compliance with an order 
of discovery becomes an exhibit of the party at whose instance the order for dis- 
covery is passed and not of the party who produced it. A. 1. R. 1921 Lah. 328=4 
Lah. L. J. 385. Where the plaintiff disputes the validity of the votes recorded in a 
meeting, he is entitled to inspection oi the documents concerned. But when such 
inspection will cause delay which the nature of the case will not permit and when 
the plaintiffs do not show that the inspection would yield any result in their favour, 
refusal of inspection is not wrong so as to merit reversal by the superior Court. 
A. i. R. 1925 Bom. 105 = 26 Bom. L. R. 907 = 84 Ind. Cas. 363. 


13. [R. 8. C. 0. 31, r. 13; S. 129, second para.] The affidavit to bs 
. ^ ^ ^ made by a party against whom such order as is men- 

Affidavit of documents. tinned in the last preceding rule has been made, 
shall specify which (if any) of the documents therein mentioned he objects to 
produce, and it shall be in Form No. 5 in Appendix C, with such variations 
as circumstances may require. 


Scope.— Where an order as to affidavit of documents was obtained against defen- 
dant who dies and his representatives have been brought on record, a fresh order 
as to affidavit must be obtained against them. A. I. R. 192S Bom. 386 = 27 Bom. 
L. R. 694 = 89 Ind Cas. 215. As regards conclusiveness of an affidavit, the 
judgment of Hamilton Z. /. in Birminghum, etc., Co, v, Z. 6r* N. W, Ry, Co., (1913) 
3 K. B. at p. 859. 


14. [R. S. C. 0. 31, r. 14 ; S. 130.] It shall be lawful for the Court, at 

Production of documents. “J during the pendency of any suit, to 

order the production by any party thereto, hpon 
oath, of such of the dcKuments in his possession or power, relating to any matter 
in question in such suit, as the Court shall think right ; and the Court may deal 
with such documents, when produced, in such manner as shall appear just. 
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Soope.— A party to a suit only can be ordered to produce a document. Starker 
V. Rynolds^ 22 Q. B. D. 262 (265) ; Elder v. Carter. 6 T. L. R. 283. Production of 
privileged documents will not be ordered. O' Rout he v. Derbyshire ^ (1920) A. C. 
$81. The general rule is that every document which is in the possession or power 
of the parties and which is material to the case and is not privileged can be ordered 
to be produced in Court. Anderson v. Bank of British Columbia^ 2 Ch. D. 644 
(656) ; Jones v. Great Central Ry.^ (1910) A. C. 4. Doruments which are protected 
by profession or legal privilege need not be produced. Confidential communications 
between solicitor and client need not be produced. Re Whitworth (1919)1 1 Ch, 
320 C. A. ; O' Schea v. IVood^ (1891) P. 286 ; Wheeler v. Le Merchant^ 17 Ch. D. 
675. Instructions and briefs to counsel or statement of case for his opinion need not 
be produced. Mostyn v. West Mostyn, 26 Ch. D. 678 ; Curtts Beamy ^ (1911) 
p. i8r. A document which solely relates to a party’s case is also privileged. Bewick 
V. Graham^ 7 Q. B. D. 400. Documents in possession of a party on behalf of 
another need be produced. Few v. Guppy^ 13 Beav. 457. Production of a document 
may be resisted on the ground of public policy. Hennessy v. Wright^ (1888) 21 Q. 
B. D. 599 i Asiatic Petroleum Co. v. Anglo Persian Oil Co. Ud^ (i9>6) i K B. 822. 

Mere inability to particularise instances of fraud in accounts, should not be a 
ground for refusing application for inspection of accounts. 137 Ind. Cas. 636:= (1932) 
M. W. N. 93»A. 1. R. 1932 Mad. 284. No order can be made under rule 14 against 
a party unless he has directly or indirectly admitted the document to be in his 
possession or power. 5 Pat. L. J. 6^0 P. L. T. 668=58 Ind. Cas. 281. An order 
for production of documents follows an order as to affidavit of documents under 
Order XI, r. 12. When that order is passsed against a party he can say that so 
long as the opposite party has not established his title to the property in respect of 
which that order is sought, it is not open to the Court to disclose the documents. 
A. I. R. 1923 Pat. 337= 1923 Pat. 143= i Pat. L. R. 233= 5 P. L. T. 43=76 Ind. Cas. 
991. The Court should first determine whether the party who seeks to inspect the 
documents is entitled to do so and if so. whether he is entitled to^ the right at that 
stage of the proceeding. The Coutt can and must exercise discretion as to whom it 
is going to permit to conduct on inspection of the documents produced by a party. 
A. 1 R 1924 Mad. 846=47 Mad. 934=47 M. L. J. 460=20 L. W. 533=80 Ind. Cas. 
604. This rule contemplates further orders being passed on document being produced. 
A. I. R. 1924 Mad. 512=46 M. L. J. 350=19 L. W. 355=77 Ind. Cas. 766, Where 
the order of the Court is to produce a document under this rule, the non-compliance 
of the order does not warrant the striking of the defence. A. I. R 1922 All. 235=44 
A. 565 = 20 A L. J. 422=67 Ind. Cas. 73 ; see also 26 A. L. J. 1376=112 Ind. Cas. 
285. A Court cannot dismiss a suit under rule 21 for non-compliance with an order 
by the Court under rule 14 for production of documents. A. I. R. 1929 AIL 83 = 115 
Ind. Cas. 464 ; 1933 M. W. N. 927=A. I. R. 1933 Mad. 870. 


Inspection of documents re- 
ferred to in pleadings or affi- 
davits. 


15. [R. S. C- O. 81, r. 15; S 131.] Every party to a suit shall be 

entitled at any time to give notice to any 
other party, in whose pleadings or affidavits 
reference is made to any document, to produce 
such document for the inspection of the party 
giving such notice, or of his pleader, and to permit him or them to take copies 
thereof ; and any party not complying with such notice shall not afterwards 
be at liberty to put any such document in evidence on his behalf in such suit 
Unless he shall satisfy the Court that such document relates only to his own 
title, he being a defendant to the suit, or that he had some other cause or 
excuse which the Court shall deem sufficient for not complying with such 
notice, in which case the Court may allow the same to be put in evidence on 
such terms as to costs and otherwise as the Court shall think fit. 


Scope.— * Rules 15—18 refer only to documents mentioned in the affidavits 
or pleadings. As regards those documents it is proper and just that the 
opposite party should have the same advantage as if those documents were fully 
set out in the pleadings or affidavits. Quilter v. Heatley^ 23 Ch. D. 42 ; see also 
A. I.* R. 1935 Mad. 234 = 156 Ind. Cas. 246. Inspection of documents referred to 
in pleadings incidentally and which are not material cannot be claimed by the 
opposite party. A. 1. R. 1923 Bom. 73=46 B. 866=3 Bom. L. R. 1255=66 
Ind. Cas. 8. Document not in the possession or power of the person called upon 

C. P. Code— 64 
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to produce it is a good cause for its non-production. 5 Pat, L. J. 55 °** L. T. 
668=58 Ind. Cas. 281. There is no distinction between documents sued upon 
and documents relied upon by plaintiff only after the defendant files this written 
statement. 24 C. W. N. 302=56 Ind. Cas. 457. List of documems is to be 
deemed part of plaint for granting inspection 135 Ind. Cas. 421=61 M. L. J. 
704=34 M. L. W. 654= A. I. R. 1931 Mad. 825 ; see also 185 P. W-’R; 1911. The 
parties can take verbatim et literatim copies of documents of which inspection is 
allowed. 11 Bom. L. R. 402 = 2 Ind. Cas. 422. 


16. [R. S. C. 0. 31, r. 16.] Notice to any party to produce any docu- 

^ , ments reftrred to in his pleading or affidavits 

Notice to produce. in Form No. 7 in Appendix C, with 

such variations as circumstances may require. 

17 . [R. S. C. O. 31 , r. 17 ; S. 132 .] The parly to whom such notice 

r • is given shall, within ten days from the receipt 

notice eivw of such notice, deliver to the parly giving the 

^ same a notice stating a time within three days 

from the delivery thereof at which the documents, or such of them as he 
does not object to produce, may be inspected at the office of his pleader, or 
in the case of Bankers* books or other books of account or books in constant 
use for the purposes of any trade or business, at their usual place of custody, 
and stating which (if any) of the documents he objects to produce, and on what 
ground. Such notice shall be in Form No. 8 in Appendix C, with such varia- 
tions as circumstances may require. 

Scope — As regards proper place of inspection of documents, viiie 5 B. 467 ; 
Pfestney v. Colchester Corporation, (1883) 24 Ch. D. 376. 


18. [R. S. C. 0. 31, p. 18 ; Ss. 133, 134.] (1) Where the parly served 
r • • with notice under rule 15 omits to give such 

Order for inspection. notice of a time for inspection or objects to 

give inspection, or offers inspection elsewhere than at the office of his pleader, 
the Court may, on tlie application of the party desiring it, make an order for 
inspection in such place and in such manner as it may think fit : Provided 
that the order shall not be made when and so far as the Court shall be of 
opinion that it is not necessary either for disposing fairly of the suit cr for 
saving costs. 

( 2 ) Any application to inspect documents, except such as are referred to 
in the pleadings, particulars or affidavits of the party againist whom the appli- 
cation is made or disclosed in his affidavit of documents, shall be founded 
upon an affidavit showing of what documents inspection is sought, that the 
party applying is entitled to inspect them, and that they are in the possession 
or power of the other party. The Court shall not make such order for inspec- 
tion of such documents when and so far as the Court shall be of opinion 
that it is not necessary either for disposing fairly of the suit or for 
saving costs. 

Scope. — The filing of an affidavit of documents under Order XI, rule 13, C. P. 
Code by one part^, does not preclude the other party from making a subsequent 
application for discovery and inspection under Order XI, r. 18 (2). 38 C. 428. All 
the requirements of Order XI, rule 18, must be satisfied before an order under 
that rule can be passed. A. I. R. 1922 All. 235=20 A. L. J. 422=44 A. 565=67 Ind. 
Cas. 73. Suit cannot be dismissed under rule 21, when order under rule 18 is not 
obey^. A. I. R. 1926 Sind 27 = 20 S. L. R. 309=96 Ind. Cas. 1003. Order of 
dismissal under r. 21 is to be set aside if made in the absence of denial by the 
other party if the possession of documents sought to be inspected in affidavit after- 
waxds found improper. A. L R. 1924 All. 510=46 All. 417 = 22 A. L J. 199=80 Ind. 
Cas. 787. Under Order XI, r. 18 (2) order of inspection can be made not only in 
respect of document mentioned in the plaint and written statement and the affidavit 
but also in respect of other documents provided their relevancy is proved or in the 
former their relevancy is admitted. A. I. R. 1931 All. 221 =(1931) A. L. J. 94=130 
Jnd Cas. 7. Fact that inspection is sought for before written statement is fil^ 
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IS no ground for refusing it. 135 Ind. Cas. 745 = 55 M. 421=6 M. L. T. 704=34 
M. W. N. 654=A I. R. 1932 Mad. 825 ; 1932 M. W. N. 984= A. I. R. 1932 Mad. 
825. It cannot be said that unless the party who has given notice of inspection 
which is not replied to, takes the further action which is open to him under rule 18, 
the party who has omitted to reply or give inspection is absolved from penalties* 
of r. 15. There is nothing in rule 18 to suggest that it is pre-requisite to rule 15. 
156 Ind. Cas. 246^ A. I. R. 1935 Mad. 234. Under rule 18 Court is not a proper 
place to offer the inspection of documents. Ibid. 


1 [ R. S. C. 0. 31 , p. 19 A. 1 C^) Where inspection of any business 

Verifipd rnnVe books is applied for, the Court may, if it thinks 

' fit, instead of ordering inspection of the original 

books, order a copy of any entries therein to be furnished and verified by the 
affidavit of some person who has examined the copy with the original entries 
and such affidavit shall state whether or not there are in the original book any 
and what erasures, interlineations or alteratians : Provided that notwithstanding 
that such copy has been supplied, the Court may order inspection of the book 
from which the copy was made. 

(2) Where on an application for an order for inspection privilege is claimed 
for any document, it shall be lawful for the Court to inspect the document, 
for the purpose of deciding as to the validity of the claim of privilege. 

( 3 ) The Court may on the application of any party to a suit at any time, 
and whether an affidavit of documents shall or shall not have already been 
ordered or made, make an order requiring any other party to state by affidavit 
whether any one or more specific documents, to be specified in the application, 
is or are, or has or have at any time been, in his possession or power ; and, if 
not then in his possession when he parted with the same and what has become 
thereof. Such application shall be made on an affidavit stating that in the 
belief of the deponent the party against whom the application is made has, or 
has at sometime hadi in his possession or power the document or documents 
specified in the application, and that they relate to the matters in question in 
the suit, or to some of them. 


20. [R. S. C. 0. 31 , r. 20 ; S. I 35 .j Where the party from whom dicovery 
^ of any kind or inspection is sought objects to 

Premature discovery. same, or any part thereof, the Court may, 

if satisfied that the right to the discovery or inspection sought depends on 
the determination of any issue or question in dispute, in the suit, or that for 
any other reason it is desirable that any issue or question in dispute in the 
suit shofild be determined before deciding upon the right to the discovery or 
inspection, order that such issue or question be determined first, and reserve 
the question as to the discovery or inspection. 

Notes.— Where the information required is necessarily within the opponent’s 
knowledge, and the Court is satisfied that no unfair attempt to fish out a case is 
being made then discovery may precede particulars even where the object, the 
action is to reopen settled accounts between principal and agent. A. I. R. 1935 Mad. 

288=68 M. L. J. 241 = 41 L. W. 275. 


21 . [ R. S. C. 0. 31 , P. 21 ; S. 136 .] Where any party fails to comply 

with any order to answer interrogatories, 
Non-compliance with order qj discovery or inspection of documents, he 
for discovery. shall, if a plaintiff^ be liable to have his suit 

dismissed for want of prosecution, and, if a defendant to have his defence, if any. 
struck out and to be placed in the same position as if he had not defended, and 
the party interrogating or seeking discovery or inspection may apply to the 
Court for an order to that efiecl, and an order may be made accordingly. 

fifoope.— The Court should not exercise the powers given to it under this rule 
except in extreme cases. 5 C. 707=5 C. L. R. 509 ; A. W. N. 1897, 140 ; sec also 
A. I. R. 1935 l^ang. 310= 158 Ind. Cas. 613. The power to dismiss plaint under this 
rule is optional and not obligatory. Harthy v. OwegDi 34 L. T. 752 ; Kennedy v. 
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L^U, W. N. (1882) 137. The powers conferred under this section should not be 
exercised in dismissing the plaintiffs unless the omission or neglect to comply is 
not culpable one on the plaintiff's part. Cardwell v. Tomlinson^ ^4 L. J. Ch. 957 ; 
Wilson V. Raffaloviich, 7 Q. B. D. 561. So also the power of striking out the 

defence should not be exercised lightly. Twycrofi s. Grants W. N. (1875) 5 

Haigh V. Haight 31 Ch. D. 478. A Court has no power to strike out the defence of 
a defendant of its own motion under rule 21. 84 P. L. R. 1910=8 Ind. Cas 245* 
If there is obstinacy or contumacy on the part of the defendants or a wilful attempt 
to disregard the order of ihe Court, an order under s. 136 of the Civil Procedure 
Code is appropriate. 7 C. L. J. 295. A party to a suit failing to comply with an order 
for production or inspection of documents can be dealt with only in the 
manner prescribed by Order XI, rule 21 and is not punishable under s. 175 or 
any other section of the Penal Code. 15 P> W* R. 191 0.=5 Ind. Cas. 842. 
Defendant failing to comply with order for discovery of documents should 
not be shutout from producing further evidence. 121 Ind. Cas: 337 = A. 1 . R. 
1931 Pat. 1 14. An order to strike out defence under r. 21 should be made 
only if the default is wilful and that too as the last resort. A. 1 . R. 1929 Lah. 
750=11 Lah. 209=121 Ind. Cas. 421 ; 65 Ind. Cas. 661. Wilful means act 

done deliberately and intentionally so that the mind of the party concerned is 

with the act. A.I R. 1929 Lah. 750. Negligence does not amount to wilful default 
and in such cases an order under this rule should not be passed. A. 1 R. 1929 
All. 750. It is only when an order under rule 18 has been made and not complied with 
that the Court can dismiss a suit under rule 21. A. I. R. 1926 Sind. 272 = 20 S. L. R. 
309=96 Ind. Cas. 1003. Order under r. 21 can be passed only when there is 
previous order under r. 1 1 and is not complied with. A. 1 . R. 1926 All. 5S3 = 24 
A. L. J. 589=99 Ind. Cas. 16. Opportunity should always be given to the defendant 
disobeying Court’s order to show cause why his defence should not be struck out. 
A. I. R. 1925 Bom. 386«»27 Bom. L. R. 691 = 89 Ind. Cas. 215 ; see also 67 Ind. Cas. 
73=44 A. 565 = A. I. R. 1922 A. 235^20 A. L. J. 422. Suit should he dismissed 
under rule 21 for non-compliance with order under the same rule only after the 
Court is satisfied that the plaintiff is avoding fair discovery. A. I. R. 1925 Cal. 
66=50 C. L. J. 397=78 Ind. Cas. 859. The proper remedy for the parly seeking 
the discovery, the order respecting which has not been complied with by the other 
party, is to apply stay-proceedings or to dismiss the suit. 4 P. L. J. 394 = 48 Ind. 
Cas. 71 1. This rule which speaks of only interrogatories or inspection and does 
not apply to production. A. I. R. 1924 Mad. 582 = 46 M. L. J. 350=19 L. W. 3S5= 
(1924) M. W. N. 340=77 Ind. Cas. 776. Non-compliance with the order of the Court 
amounts to contempt for which he may be dealt with and the party continues in 
contempt till the order is obeyed. A I. R. 1929 Cal. 117=55 C. 1110=115 Ind. 
Cas. 189. Order ii, rule 21, is part of the rules of the High Court, unless the High 
Court had made a rule of itself expressly or by implication abrogating it. 39 C. 
W. N. 1029. 

Appeal.-* Order of dismissal of a suit under Order it, rule 21, by a Court without 
jurisdiction is a decree -and hence appealable. A. 1 . R. 1927 Cal. 158=98 Ind. Cas. 
70 ; A. I. R. 1925 Rang. 218=3 Rang. 63 = 88 Ind. Cas, 751. An appeal lies from an 
order refusing to strike out defence under Order XI, rule 21. A. I. R. 1930 Cal. 426= 
34 C. W. N. 220= 126 Ind. Cas. 781. An appeal is competent against an order dismiss- 
ing a suit under rule 21. 137 Ind. Cas. 842=1932 M.W.N. 301 = A.I. R. 1932 Mad. 316. 

Review. — An order of dismissal purporting to be made under Order XI, rule 21, 
is a decree and hence a review lies from it. A. 1 . R. 1925 Rang. 218=88 Ind. Cas. 
761. Court cannot review its order under s. 151 passed under Order XI, rule 21, since 
such an order iaappealable. A. I. R. 1927 Cal. 158=98 Ind. Cas. 70 ; but see 34 
Bom. L. R« 714* 


22. [R. S. C. O. 81 , r. 24.] Any party may, at the trial of a suit, use 

evidence any one or more of the answers or 
t«lrieirit trir ^ any part of an answer of the opposite party to 

interrogatories without putting in the others or 
the whole of such answer : Provided always that in such case the Court \nay 
look at the whole of the answers, and if it shall be of opinion that any others 


of ^em are so connected with those put in that the last mentioned answers 
Slight i>ot to be used without them, it may direct them to be put in. 
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Notice to admit documents. 


Scope.— Under Order XI, rule 22, C. P. Code, the answer or portions of the 
answers obtained to interrogatories served in a case are admissible as against the 
party answering them, though great caution should be exercised in using them as 
evidence. 39 lod. Cas. 893 ; v. Layton^ (1911) 2 Ch. 71. 

23. |R« S. G* O. 31, r. 29.] This Order shall apply to minor plaintifTs 

_ - , , . and defendants, and to the next friends and 

Order to apply to minors. guardians for the suit of person under disability. 

ORDER XII. 
admissions, 

1. [R. S. C. O. 32, r. 1.] Any party to a suit may give notice, by his 

Notice of admission of case. ft®*? 

the truth of the whole or any part of the case of 

any other parly. 

Scope.— Court is not bound by the admission made by the party on a pure 
question of law. 76 Ind. Cas. 255»»A. I. R. 1923 Nag. 101 = 18 N. L. R. 200. 
Pleadings include a plaint and hence in construing admission therein, Court ought 
to look to the pleadings as a whole. A. I. R. 1924 Nag. 129=78 Ind. Cas. 542; 
see also 71 Ind. Cas. 270 ; 41 M. L. J. 525. An admission made for the purpose 
of one trial may not be binding on a new trial. Dawson v. G, C. Rail Co., 88 L. J. 
K. B. 1177. Leave may be given to withdraw admission on terms. Hollis v. 
Burton^ (1892) 3 Ch. 226. 

2- [R. S. C. 0. 32, r. 2 ; S. 128.] Either party may call upon the other 
... . J . J . party to admit any document, saving all just 

otice to admit documents. exceptions ; and in case of refusal or neglect to 

admit, after such notice, the costs of proving any such document shall be paid 
by the party so neglecting or refusing, whatever the result of the suit may be, 
unless the Court otherwise directs ; and no costs of proving any document shall 
be allowed unless such notice is given, except where the omission to give the 
notice is, in the opinion of the Court, a saving of expense. 

3. [R, S. C. 0. 32, r. 8.] A notice to admit documents shall be in 

Form No. 9 in Appendix C, with such variations 
form of notice. ^ circumstances may require. 

4. [R.S.C.O. 32# P. 4.] Any party may, by notice in writing, at any 

... J . r linie not later than nine days before the day 

Notice to admit facts. hearing, call on any other party to 

admit, for the purposes of the suit only, any specific factor facts mentioned in 
such notice. And in case of refusal or neglect to admit the same within six 
days after service of such notice, or within such further time as may be allowed 
by the Court, the costs of proving such fact or facts shall be paid by the party 
so neglecting or refusing, whatever the result of the suit may be, unless the 
Court otherwise directs : Provided that any admission made in pursuance of 
such notice is to be deemed to be made only for the purposes of the particular 
suit, and not as an admission to be used against the party on any other occasion 
or in favour of any person other than the party giving the notice : Provided 
also that the Court may at any time allow any party to amend or withdraw any 
admission so made on such terms as may be just. 

5. [R. S. C. O. 32, r* 5.] A notice to admit facts shall be in Form No. 

. r J, , , 10 in Appendix C, and admissions of facts shall 

Form o. admissions. Form No. 1 1 in Appendix C, with such 

variations as circumstances may require. 

0. [R* S. G. O, 32, r. 6.] Any party may, at any stage of a suit, where 
- . J • • admissions of fact have been made, either on 

Judgment on admissions. pleadings, or otherwise, apply to the Court 

for such judgment or order as upon such admissions he may be entitled to, 


Form of notice. 

4. [R. S. G. O. 32, P. 4.] 
Notice to admit facts. 


Form of admissions. 
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without waiting for the determination of any other question between the 
parties ; and the Court may upon such application make such order, or give 
such judgment, as the Court may think just. 

N. B, — For local amendments in Madras, Patna and Rangoon. — Vide infra. 

Scope. — ^The power to give judgment on admission is discretionary. MeUor v. 
Sideboitam^ 5 Ch. D. 342 ; Re Wright, (1895) 2 Ch. 747 ; 132 Ind. Cas. 796 = 8 O.W. 
N. 762= A. I. R. 1931 Oudh 321. No waiver is implied if party does not apply 
under this rule. Tildesley v. Harper^ 7 Ch. D. 403. In order to bar a judgment on 
an admission it must be clear and unequivocal. Chilton v. London Cor.^ 7 Ch. D. 
735 ; Hughes v. London, 8 T. L. R. 81 ; A. I. R. 1927 Sind 25 = 97 Ind. Cas. 623 ; 
A. I. R. 1924 Cal. 1920 = 82 Ind. Cas. 348 =*27 C. W. N. 783 ; 51 Ind. Cas. 836=23 
C. W. N. 1017 ; 145 Ind. Cas. 705 = 34 P* L. R. 854= A. I. R. 1933 Lah. 403. The 
Court is not bound to pass a judgment upon an admission. A. I. R. 1929 Lab. 569 
= 21 Lah. L. J. 207=116 Ind. Cas. 330 ; A. I. R. 1924 Cal. 190=82 Ind. Cas. 348= 17 
C. W. N. 283 ; A. I. R. 1924 Rang. 144 = 1 Rang. 580 = 77 Ind. Cas. 382. This rule 
applies to admission of facts and not purely of law. A. I. R. 1929 Lah. 569= ii Lah. 
L. J. 207= 116 Ind. Cas. 330. Plaintiff is entitled to the decree in the strength of 
defendant's admissions and even in his absence the suit should not be dismissed. 
A. I. R. 1939 Lah. 830 = 31 P. L. R 441 = 122 Ind. Cas. 465. The object of the rule 
is to get a speedy judgment. The rule is wide enough to afford a relief not only in 
cases of admission made in the pleadings but also made otherwise. A. I. R. 1926 
Sind 119 = 20 S. L. R. 216=92 Ind. Cas. 562. Under O. XII, rule 6, admission holds 
good even in respect of a portion and the party is entitled to judgment thereon to 
the extent of the admission at the discretion of the Court. 45 C. 138 = 22 C. W. N. 
204=28 C. L. J. 498=44 Ind. Cas. 233. 

Appeal— P/V/f 23 C. W. N. 1017 = 54 Ind. Cas. 836. 


7. fR. S. C O. S2, P. 7.] An affidavit of the pleader or his clerk, of the 

Affidavit of signature. signature of any admissions made in pur- 

^ suancc of any notice to admit documents or 

acts, shall be sufficient evidence of such admissions, if evidence thereof is 
required. 

8. [R. S. C. O. 32, P. 8 ] Notice to produce documents shall be in Form 

Notice to produce documents, ^o. 12 in Appendix C. with such variations as 

circumstances may require. An affidavit of the 
pleader, or his clerk, of the service of any notice to produce, and of the time 
when it was served, with a copy of the notice to produce, shall in all cases 
be sufficient evidence of the service of the notice, and of the time when it was 
served. 

9. [R. S.C.O. 32, r. 9.] If a notice to admit or produce specified 

documents which are not necessary, the costs 
occasioned thereby shall be borne by the party 

giving such notice. 


ORDER Xm. 


Production, Impounding and Return of Documents, 

1. [Ss. 138, 140.] (1) The parties or their pleaders shall produce, at 
^ ^ ^ , the first hearing of the suit, all the documentary 

evidence of every description in their possession 
^ or power, on which they intend to rely, and 

which has not already been filed in Court, and all documents which the 
Court has ordered to be produced. 

(2) The Court shall receive the documents so produced : Provided that 
they are accompanied by an accurate list thereof prepared in such form as the 
High Court directs. ^ 


H i?.— For local amendments in Oudh, Patna and Rangoon.— F/Vfe infra. 

Scope. — This rule has been enacted with the object of preventing fraud by the 
late production of suspicious documents. It canuot therefore be so construed as to shut 
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out formal evidence beyond suspicion such as certified 'copies of public documents 
like records of Government. 22 B. 173 ; see also 23 W. R. 29. The object of this 
rule is not to penalize parties for not producing documents in time. Main object of 
Order XIII, rule i, is to prevent parties from manufacturing evidence during trial to 
onoet unexpected exigencies. Unless there is good ground to believe that the docu- 
ment produced has been manufactured then Court exercises its discrection wrongly in 
rejecting a document on the ground of delay. A. 1. R. 1928 Pat. 537 » no Ind. Cas. 
821 i see also A. I. R. 1928 Mad. 516=51 M. 472 = 27 L. W. 520=55 M. L. J. 34=* 
no Ind. Cas. 16 ; A. I. R. 1928 Pat. 794—114 Ind. Cas. 194. This rule does not bar 
the Court from allowing at its discretion documents produced after first hearing. 
A.I.R. 1928 Pat. 209=9 P-L.T. 317= 106 Ind. Cas. 272 ; see also 45 C. 878=35 M.L.J. 
422= 16 A. L. J. 800=28 C. L. J. 409=23 C. W. N. 50=20 Bom. L. R. 1022=45 
I. A. 73 (P.C.)=47 Ind. Cas. 513 ; 13 Ind. Cas. 678 = 15 C. L. J. 621. In the absence 
of good cause shown from non-production there is no discretion to receive evidence 
at a later stage. A. I. R. 1924 ^a^ 517 = 2 P. L. R. i Civ. =78 Ind. Cas. 489; 
see also A. I. R. 1923 Oudh 59=25 O. C. 286=70 Ind. Cas. 278 ; A. I. R. 1926 Mad. 
345 = 23 L. W. 69=(i926) MT W. N. 156=93 Ind. Cas. 16. Trial Court’s discretion 
in allowing documents under Order Xlll, rule 2, after the date of first hearing is final 
and not subject to revision or appeal. A. 1. R. 1926 Mad. 317=23 L. W. 69=93 
Ind. Cas. 16 ; A. I. R. 1926 Cal. i =42 C. L. J. 280 = 93 Ind. Cas. 385. 

First hearing means day on which case is actually gone into and not day to which 
it is adjourned. It is enough if documents are filed before the former date. 50 Ind. 
Cas. 2^6. First hearing means the day on which issues are framed. A.I.R. 1926 Mad. 
347 = 23 L.W. 69= (1926) M.W.N. 156=93 Ind. Cas. 16. All relevant evidence should 
be admitted at any stage of the proceeding giving due weight to the circumstances 
under which it is produced and giving the other party fair opportunity of meeting it. 
A. 1. R. 1927 Nag. 269=10 N. L. J. 129. Documents mentioned in the list must 
be produced at first hearing. A. I. R. 1922 Pat. 569 = 4 P. L. T. 322 = 77 Ind. Cas. 
848. Unsuspicious documents filed at a late stage should not be rejected. A. I. R. 
1924 Pat. 208 = 72 Ind. Cas. 397. Where zemindari papers on loose sheets are 
filed a year after settlement of issues, they should not be admitted. 136 Ind. Cas. 
290=10 Pat. 388 = 13 P. L. T. 331 =A. 1. R. 1931 Pat. 275 ; see also 133 Ind. Cas. 
371 = 34 M. L. W. 528=1931 M. W. N. 3io=A 1. R. 1931 Mad. 512. Proper dis- 
cretion in rejecting the document should not be interfered in appeal. 54 P. L. R. 
736= A. I. R. 1951 Lah. 892. Evidence sought to be produced at an abnormally late 
stage which could have been produced at proper time should be excluded as being 
vexatious. A. I. R. 1928 Nag. 223=109 Ind. Cas. 195. Production of document 
can also be ordered under s. 165 of the Evidence Act. A. I. R. 1923 Oudh 59 = 25 O. 
C. 286=70 Ind. Cas. 278. Inadmissibility of the document must be pleaded at the 
first hearing. A. I. R. 1928. Lah. 428 = 10 Lah. L. J. 370=109 Ind. Cas. 728. 


Effect of non- production 
documents. 


of 


2 . [S. 139.] No documentary evidence in the possession or power of any 

party which should have been but has not been 
produced in accordance with the requirements 
of rule 1 shall be received at any subsequent 
stage of the proceedings unless good cause is shown to the satisfaction of the 
Court for the non-pioduction thereof ; and the Court receiving any such 
evidence shall record the reasons for so doing. 

N, 5.— For local amendments in Oudh, Patna and Rangoon.— infra. 


Soope. — Late production of document should be discouraged. 104 Ind. Cas. 104 
= 13 P. L. T. 545 = A. I. R. 1932 Pat. 332. Document not produced in time cannot 
be received. A. I. R. 1923 Oudh 59 ^ 286=70 Ind. Cas. 278. This rule is 
not applicable to documents which a party seeks to produce through witnesses in 
whose possession they are. (1930) M. W. N. 511. This rule is applicable to private 
documents as well as to documents about the genuineness of which there can be no 
doubt. But production at late stage by itself is insufficient for rejecting document. A. 
I. R. IQ30 Pat. 603= 129 Ind. Cas. 82 ; see also A. I. R. 1929 Pat. 324= 10 P.L.T. 356 
= 120 Ind. Cas. 291 ; A. I. R. 1929 P. C. 99*(*929) A. L. J 246=49 C. L. J. 327=33 
C. W. N. 463=56 M. L. J. 562 = 29 L. W. 674=10 P. L. T. 301 = 31 Bom. L. R. 
731 = 56 LA. 119=560. 1003 (P.C.)=ii4 Ind.Cas. 561. This rule is framed to prevent 
fraud by late production of suspicious documents. The Court may, if it is satisfied 
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as lo genuineness of document^ admit it. A. I. R. 1928 Rang. 196=6 Rang. 337 a 
HI Ind. Cas. 472 ; s^e also A.I.R. 1929 P. C. 99= (1929) A. L. J. 246=49 C. L. J. 227 
-33 C. W. N. 493-56 C. 1003 (P.C.)-ii4 Ind. Cas. 561. It is incomplete discretion 
of Court to admit the documents although filed late. A. I. R. 1927 Pat 117 — 8 
P. L. T. 255—98 Tnd. Cas. 968. It is in the discretion of the Court to admit docu- 
ments not produced in evidence in first appeal at the re-hearing obtained on a 
review. A. 1 . R. 1928 Cal. 416= 108 Ind. Cas. 246. Discretion of trial Court receving 
documentary evidence at late stage must not be lightly interfered with by appellate 
Court. A. I. R. 1928 Pat. 555 — 7 Pat. 589=110 Ind. Cas. 536. Once where docu- 
ment produced at late stage was refused to be admitted by trial Court, neither the 
lower appellate Court nor the High Court would interfere with the -discretion of the 
trial Court. A. I. R. 1933 Rang. 174. When the Judge waives production of docu- 
ments at the earliest opportunity, it is illogical for the Judge to refuse permission 
to produce the books at a later stage. 152 Ind. Cas. 655 = 15 P. L, T 461 — A. 1 . R. 
1934 Pat. 526. 


S. [S 140 .] The Court may at any stage of the suit reject any docu- 
n • r • 1 . which it considers irrelevant or other- 

in*d'mVs°ble°docum«te.^^ ” wise inadmissible, recording the grounds of such 

rejection. 


Scope. — Where documents were put on record but not admitted or endorsed 
under rule 4 as result of judicial determination, the Court can reject them under this 
rule, on the ground of insufficiency of stamp. 143 Ind. Cas. 534 = 34 P. L. R. 4 * 7 — 
A. 1 . R. 1933 Lah. 271 ; see also 16 Ind. Cas 834; 1929 Mad. 522. This rule is 
subject to s. 36 of the Stamp Act. A. I. R. 1937 Mad. 431. 


4. [S. 141.] (1) Subject to the provisions of the next following sub-rule, 

endorsed on every document which 

.fmSS SKcl h,.been,dmi.ud,» i„ the .uU the 

following particulars, namely 


{a) the number and title of the suit, 

the name of the person producing the document, 

(^) the date on which it was produced, and 
(d) a statement of its having been so admitted ; 
and the endorsement shall be signed or initialled by the Judge. 

( 2 ) Where a document so admitted is an entry in a book, account or 
record, and a copy thereof has been substituted for the original under the next 
following rule, the particulars aforesaid shall be endorsed on the copy and the 
endorsement thereon shall be signed or initialled by the Judge. 


JV. B , — For local amendments in Oudh and Rangoon . — Vide infra. 


Scope. — Judge should endorse statement with his own hand that a document 
is passed or Emitted by the person against whom it is used and a document 
not so endorsed will not be read or allowed to be used in evidence. 38 
A. 627=31 M. L. J. 607=14 A. L. J. 1248=19 O. C. 192=18 Bom. L. R. 
1037 = 21 C. W. N, 130=25 C. L. J. 363=10 Bur. L. T. 140=43 I. A. 12 (P. C.) 
= 36 Ind. Cas. 104 ; 43 Ind. Cas. 525 ; 79 Ind. Cas. 74 -A. I. R. 1924 Lah. 548-5 
Lah. 227. The provisions of this rule must be complied with strictly. Endorsement 
should l^ar name of person tendering the document in evidence and the date of 
such tender. Documents do not ipso facto become evidence in the case without any 
formal proof merely by stamping them with date of filing. A. 1 . R. 1927 Lah. 
115=88 Lah. 1 = 28 P.L. R. 455 = 103 Ind. Cas. 721 ; see also A. I. R. 1928 Lah. 
142=9 Lah. 4=29 P. L. R 331. Documents not endorsed as admitted by trial 
Court cannot be read or allowed to he used as evidence in the case. 27 P. L. R. 
544=8 Lah. L. J. 492=96 Ind. Cas. 998. Where the trial Court omits to comply 
with requirements of Order XIII, rules 4 and $ and it is not clear what documents 
are admitted in evidence and what taken into consideration to come to decision the 
case should he remanded for proper trial although there is no ohjection^to the 
procedure in grounds of appeal. A.I.R. 1928 Lah. 142=9 Lah. 4=29 P. L. R. 
331 = 110 Ind. Cas. 832. It does not amount initialing by the Judge where a third 
person places his initials by rubber-stamp. A. I. R. 1929 Mad. $22=56 M. L. ). 
633-29 L. W. 633-120 Ind. Cas. 879. A document endorsed without considering 
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its admissibility cannot be deemed to be admitted in evidence, and can be rejected 
inspite of such endorsement. A. I R. 1929 Mad. 522-56 M. L. J. 633 = 29 L. W. 
633=120 Ind. Cas. 879. Where a document is produced in Court and is initialled 
by the Juds[e, it should be made clear by him whether he is admitting it in evidence 
or only making it for identification. 1936 A. M. L. J. 22. Non-compliance with the 
provision of this rule does not make it inadmissible in evidence. 161 Ind. Cas. 164. 
Where document was produced behind the back of opponent on a day not set down 
for hearing the case and Court was induced to endorse requirements of Order XllI, 
r. 4 on it on that they, the opponent can call for further proof of document. A. I. R. 
1927 Lah. 679>*9 Lah. L. J. 347 = 104 Ind. Cas. 146 ; see also A. I. R. 1928 Lab. 
432 = 6 Lah. 224=30 P. L. R. 154. Where document duly proved was received and 
endorsed by Commissioner appointed to take evidence and the Court received the 
same without endorsement party not objecting, — the document becomes part of 
record and is evidence. A. I. R. 1929 Rang. 211 = 7 Rang. i64=ii8 Ind. Cas. 
122. The act of Judge sending for records of case at instance of party 
and keeping documents with him does not amount to their admission as 
evidence, the documents must be endorsed as prescribed by Order XlIF, 
r, 4. 31 P. L. R. 250. Where documents produced by party are referred 

to in arguments and made use of in judgment, the mere fact that they are 
not marked as exhibits is mere irregularity. A. I. R. 1933 Sind 379. The practice 
of putting seal on documents immedi(pely after production and thereby exhibiting 
them is not proper. 132 Ind. Cas. 481 = 13 Lah. 132 = 32 P. L. R. 482 = A. I. R. 1931 
Lah. 546. Where document is admitted in evidence, the admission cannot be 
questioned at any stage of same suit on ground of insufficiency of stamp. Court 
admitting document cannot review its own order of admission. A. I. R. 1933 
All. 821. 


5« [S. 141 A.] (1) Save in so far as is otherwise provided by the Bankers’ 
_ J . - Books Evidence Act, 1891, ♦where a document 

admitted in evidence in the suit is an entry in a 

current use, the party on whose behalf the boon 
or account is produced may furnish a copy of the entry. 

(2) Where such a document is an entry in a public record produced from a 
public office or by a public officer, or an entry in a book or account belonging 
to a person other than a party on whose behalf the book or account is produced, 
tlie Court may require a copy of the entry to be furnished — 

{a) where the record, book or account is produced on behalf of a party, 
then by that party, or 

(6) where the record, book or account is produced in obedience to an 
order of the Court acting of its own motion, then by either or any party. 

(3) Where a copy of an entry is furnished under the foregoing provisions 
of this rule, the Court shall, after causing the copy to be examined, compared 
and certified in manner mentioned in rule 17 or Order VII, mark the entry and 
cause the book, account or record in which it occurs to be returned to the person 
producing it. 

Scope. — A copy or extract from an entry in an account book, filed under rules 5 
and 7, does not require to be stamped. 4 Bom. L. R. 223=26 B. 522. 

6. [S. 142.] 


Where a document relied on as evidence by either party is 
considered by the Court to be inadmissible in 
evidence, there shall be endorsed thereon the 
particulars mentioned in clauses {a), (^) and (^) 
of rule 4, sub-rule (1), together with a statement 
of its having been rejected, and the endorsement shall be signed or initialled 
by thc^ Judge. 

B — For local amendniems in Rangoon . — ytde infra. 


Endorsements on documents 
rejected as inadmissible in 
evidence. 


♦ XVIII of 1891. 


C. P. Code— 65 
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7. tS. i42A.] (1) Every document which has been admitted in evidence, 
.... . or a copy thereof where a copy has been substi- 

(2) Documents not admitted in evidence shall not form part of the record 
and shall be returned to the persons respectively producing them. 

A. .fl,— For local amendments In Madras and Rangoon.— infra. 


Notes. — ^This rule shows that the documents must be either placed on the 
record or return to the person producing it. There is no alternative. It is highly 
desirable and even necessary for the ends of justice, that a disputed document 
should be placed on the record and should not be returned to the person producing 
it. A. I. R. 1936 Oudh 298=1936 O. W. N. 619= 162 Ind. Cas. 527. 


8. [S. 143 .] Notwithstanding anything contained in rule 5 or rule 7 of 

this Order or in rule 17 of Order VII, the Court 
Court ^may order any docu- sufficient cause, direct any docu- 
ment to be impounded. produced before it in any suit to 

be impounded and kept in the custody of an officer of the Court, for such 
period and subject to such conditions as tffi Court thinks fit. 


9 . [S. 144 .] (1) Any person, whether a party to the suit or not, desiious 
_ ^ f j • j of receiving back any document produced by 

ments^” admitted docu- Yiim in the suit and placed on the record shall, 

unless the document is impounded under rule 8, 
be entitled to receive back the same,— 

{a) where the suit is one in which an appeal is not allowed, when the 
suit has been disposed of ; 

(b) where the suit is one in which an appeal is allowed, when the Court 
is satisfied that the time for preferring an appeal has elapsed and that no 
appeal has been preferred or, if an appeal has been preferred, when the appeal 
has been disposed of : 

Provided that a document may be returned at any time earlier than that 
prescribed by this rule if the person applying therefor delivers to the proper 
officer a certified copy to be substiiued for the original and undertakes to 
produce the original if required to do so : 

Provided also that no document shall be returned which, by force of the 
decree, has become wholly void or useless. 

(2) On the return of a document admitted in evidence, a receipt shall be 
given by the person receiving it. 

N. B . — For local amendments is Bombay, C. P, Lahore, Madras and Patna.— 
Vide infra. 


Scope. — Proceedings for return of documents are ministerial and there cannot 
arise question making compulsory the taking of evidence on oath. 24 C. L. }. 202 = 
26 C. W. N. 660=71 Ind. Cas. 666 , 


10. [S. 137.] (1) The 

Court may send for papers 
from its own records or from 
other Courts. 


Court may of its own motion, and may in its dis- 
cretion upon the application of any of the 
parties to a suit, send for, either from its own 
records or from any other Court, the record of 
any other suit or proceeding, and inspect the 
same. 


( 2 ) Every application made under this rule shall (unless the Court other- 
wise directs) be supported by an affidavit showing how the record is material 
to the suit in which the application is made, and that the applicant cannot 
without unreasonable delay or expense obtain a duly authenticated copy of the 
record or of such portion thereof as the applicant requires, or that the produc* 
lion of the original is necessary for the purposes of justice. 
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(3) Nothing contained in this rule shall be deemed to enable the Court 
to use in evidence any document which under the law of evidence would be 
inadmissible in this suit. 

A^. B, — For local amendments in Allahabad and Rangoon. — Vide infra. 

Scope. — Order XIII, rule lo, only gives authority to Court to send for records 
of another case for inspection . It does not make the whole record evidence in 
the case. A. I. R. 1929 Lah. 78=1x1 Ind. Cas. 361. Mere summoning by Court of 
record containing documents relied on by party will not absolve that party from 
placing the document by formal admission or proof upon record of trial for which 
it is required as evidence. 13*1 Ind. Cas. 374=31 P. L. R. 926=A. I. R. 1931 
Lah. T 19. If it is necessary to produce the original for technical proof an application 
must be made in strict accordance with rule 10, Order XIII, specifying the documents 
required. Unless affidavit satisfies the Court that copies of the documents cannot 
be produced without unreasonable delay or expense or that the production of the 
original is necessary application for summoning record should be rejected. A. f. R. 
1931 Lah. 119=31 RL. R. 926=12 Lah. L. J. 290=131 Ind. Cas. 374. The provisions 
of this rule must be strictly complied with. A. W. N. 1894, 3 The Court need only 
send for the papers specifically mentioned in an application under s. 138. W. R. 
1864, 272. 


The Court should send for documents filed in another Court. 6 W. R. 79. Omis- 
sion to send for the document is no ground for setting aside the decision of the lower 
Court if the party is not prejudiced thereby. 10 C.L.J. 27. This rule is intended to arm 
the Court with a power of initiation in getting at the truth. But the act of sending for 
a document under section 165, Evidence Act, or for a record under Order XIII, rule 
10, does not ipso facto make such document or record evidence in the case. If the 
Court finds in the document or record so sent for relevant evidence, or a guide to 
relevant evidence, to be found somewhere else, proceedings must be adopted, if such 
evidence may be properly admitted at that stage, to have it brought into the trial 
according to the provisions of law. 18 Ind. Cas. 857=9 N. L. R, ii. Where a Court 
summarily rejects application under this section a case may be remanded by the 
higher Court. 43 Ind. Cas. 57 ; see also 11 C. W. N. 112. 


11. [S. 145.] The provisions herein contained as to documents shall, 
_ . . , so far as may be, apply to all other material 

apSeartnaTerialobTecI^""^^ Producible as evidence. 


N. B, — For insertion of additional rules in Allahabad. — Vide infra. 


ORDER XIV. 

Settlements of Issues and Determination of Suit on Issues of 
Law or on Issues agreed ufon. 

1. [S. 146.] (1) Issues arise when material proposition of fact or law 

is affirmed by the one parly and denied by the 
Framing of issues. other. 

(2) Material propositions are those propositions of law or fact which a 
plaintiff must allege in order to show a right to sue or a defendant must allege 
in order to constitute his defence. 

(3) Each material proposition affirmed by one party and denied by the other 
shall form the subject of a distinct issue. 

(4) Issues are of two kinds : (<*) issues of fact, (^) issues of law. 

(5) At the first hearing of the suit the Court shall, after reading the plaint 
and the written statements, if any, and after such examination of the parties 
as may appear necessary, ascertain upon what material propositions of fact 
or of law the parlies are at variance, and shall thereupon proceed to frame 
and ^record the issues on which the right decision of the case appears to 

depend. ^ 

(6) Nothing in this rule requires the Court to frame and record issues 
where the defendant at the first .hearing of the suit makes no defence. 
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Scope.— Where issues are drafted by counsel, and merely signed by Judge 
knowing nothing of the case are worse than useless. A. I. R. 1930 Mad. 78*57 M. 
L. J. 609B30 L. W. 914=123 Ind. Cas. 15., Framing of issues on question not dis- 
puted in pleadings is not justified. (1919) Pat. 393*51 Ind. Cas. 981. Where there 
is no averment in plaint and no denial in pleading, no issues arise and there is no 
error in not framing an issue not arising on pleadings. 2 Lah. L. J. 188=68 Ind. Cas. 
106 ; 53 Ind. Cas. 975 ; 47 Ind. Cas. 589. Proper issues arising from pleadings 
must be framed, party cannot be expected to produce evidence respecting points not 
covered by the issues. 60 Ind. Cas. 751. Court must frame proper issues on ques- 
tions purely of law. 35 M. L. J. 372=47 Ind. Cas. 589. Unless the issues are 
fram^ carefully to cover only the points of difference between the parties and to 
cover each point it is difficult to decide case properly. A. I. R. 1924 Nag. 156= 
78 Ind. Cas. 1015. The Court should not raise facing points not raised by the parties 
themselves but should limit themselves to the dispute between them. A. I. R. 1933 
All. i67=77-Ind. Cas. 913. Courts are not bound to raise an issue which the 
plaintiff himself never put forward. Where the parties appear to have known what 
the question between them was, the defect in the form of issues is immaterial. A.I.K. 
1921 Sind 159=16 S. L. R. 207=83 Ind. Cas. 350. Burden of proof is fixed when 
issues are framed and cannot be transferred from side to side. A. 1 . R. 1933 Rung. 
174* Where the paities have adduced evidence on a question and discussed it 
before the Court which decides it as if there was an issue about it, the decree need 
not be set aside on appeal merely on the ground that no such issue was framed. 
A. I. R. 1926 Bom. 384=28 Bom. L. R. 743 = ^ Ind. Cas. 827. Under Order 14, 
rule I, issues arise only when a material proposition of fact or law is affirmed by 
one party and denied by the other. Such affirmation or denial must be contained 
in the pleadings as defined in Order 6, rule i. Where there is no written statement 
the only issues would be that arising out of the plaint which allegations are put in 
issue when not admitted. A. f. R. 1936 Nag. 177. The Court while striking 
issue regarding limitation should first ascertain what article the parties consider 
' o be applicable to the suit as framed. If the application of a particular article 
raises a question of fact, an issue should be struck on those facts ; and if the facts 
are not in dispute, it may be possible to decide the question on purely legal 
arguments in the initial stages of the case without putting the parties to the 
expense of the trial. A. I. R. 1935 Lab. 982. 

Clause (6). — The words “first hearing of the suit” in Order 13, rule i, are 
obviously different from the words **the first hearing of the suit” under Order 14, 
rule I, clause 5, because parties have not to produce their documents till issues 
are framed. "First hearing” would clearly extend at least up to the period of 
the “first hearing” of the suit referred to in Order 13, rule i. Hence it cannot be 
said that the powers conferred by Order 14, rule i (5) only extend to the first 
discussion of issues and not to any subsequent ones which intervene between 
‘the first hearing of the suit* as meant by Order 14, rule i, clause 5 and the first 
hearing as meant by Order 13, rule (i). A. I. K. 1935 Mad. 261. 

2 . [S. 146 , sixth p&rsi.] Where issues both of law and of fact arise in 

Issues of law and of fact. ‘J*® opinion that 

tne_ case or any part thereof may be disposed 
of on the issues of law only, it shall try those issues first, and for that 
purpose may, if it thinks fit, postpone the settlement of the issues of fact 
until after the issue of law have been determined. 

JV. A— Fof local amendment in Madras . — yttfe infra. 

Scope. — This rule gives Court power, where issues of fact and of law arise in 
same suit, to postpone settlement of issues of fact until after issues of law have been 
determined, if Court is of opinion that case or any part of it may be disposed of 
on issue of law at first. There is no such power to separate issues of fact. A plaintiff 
is entitled to a trial of the issues of fact which be raised and the Court has no autho* 
rity to refuse to try these Issues if the suit is properly framed. A. 1. R. toje Pat. 

n* = Pat 294-89 Ind. Cas. 814 ; see also A. I. R. 192/ Pat. 

467®®6 P* L-T. 729=2 P. L. R. 303=85 Ind. Cas. 29. Where number of issues are 
framed, and Court tries some of them first postponing the trial of oiheis, order is 
art pro^r. A. I. R. 1921 Pat. 323 = 2 P. L. T. 154-60 Ind. Cas. 528 (20 C. L. J. 426 
foil). Non-inclusion of all the issues in the priliminary trial does not render the 
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order for hearing on certain preliminary issues perverse or such as is likely to cause 
injury, when those issues would any how be actually tried. The Court can post a 
case for trial on preliminary issues of law even though the issue of law and fact had 
been settled long before. A. I. R. 1922 Mad. 321 = 15 M. L. W. 667= 1922 M. W. N. 
521=68 Ind. Cas. 167 ; see also A. I. R. 1923 Bom. 249 = 25 Bom. L. R. 164=47 B. 
509=72 Ind. Cas. 266. As regards the meaning of preliminary issue, vide 72 Ind. 
Cas. 409=4 P* L* T. 202 = 1 P. L. R. 332=72 Ind. Cas. 409. Trial of some issues 
may however be postponed, although preliminary issues of fact cannot be 
framed. 137 Ind. Cas. 362 = 34 Bom. L. R. 6= 57 B. 224 = A. I. R. 1932 Bom. 128. 
As a general rule subordinate Court ought not to dismiss action on preliminary issue. 
136 Ind. Cas. 497 = 33 Bom. L. R. 1291 = A. I. R. 1932 Bom. i. Order in which 
issues are to be tried is to be decided by trial Court and the High Court will not 
interfere in revision. 1933 A. L. J. 784 = A. 1. R. 1933 All. 749. Where there are 
issues of law and fact it is obligatory in Court to consider whether case can be 
disposed of on legal issue alone. 1933 A.L.J. 707 = A. I. R. 19^3 All 753- Where 
application is made after date fixed for first hearing for trial of some of the issues, 
as issues of law without taking evidence, this rule or Order 15, rule 3, has no applica- 
tion. 145 Ind. Cas 446 = 57 C. L. J. I27 = A. I. R. 1933 Cal. 559. Where once 
jurisdiction is vested in a Court, it is not taken away afterwards although it is 
found that the poition of the property being situated within the local limits of the 
Court which gave it jurisdiction does not belong to the plaintiff as alleged in the 
plaint unless the inclusion of that portion is not a bona fide one. The trial of an 
issue as to whether the portion belongs to the plaintiff as alleged as a preliminary 
point is quite unnecessary and is not warranted by law. Such preliminary point does 
not raise a question of only and therefore this rule does not apply. 124 Ind. 
Cas. 703 = A. I. R. 1930 Nag. 189 = 26 N. L. R. 103. In deciding the question as. 
to whether the Court should grant or refuse a prayer to try a preliminary issue 
on a point of law, some harmony is to be observed between the general principle 
that it is undesirable to try cases piece* meal and the specific and wholesome 
provisions of Order 14, rule 2, which is for the purpose of preventing the injustice 
of a party being able to force his opponent to go at great length into evidence when 
the single decision on a point of law might render the investigation of the facts 
unnecessary. A. I. R. 1936 Pat. 250 ; see also 18 N. L. J. 339. Rule 2 is mandatoty, 
the only thing left open to the Court is to form and express an opinion of whether 
the case can be disposed of on the issue of law, but the opinion even 
if expressed must be expressed upon some reasonable materials. A. I. R. 1936 
Pat. 250. 


Materials from which issues 
may be framed. 


8. [S. 147 .] The Court may frame the 
issues from all or any of the following 
materials : — 


(а) allegations made on oath by the parties, or by any persons present 
on their behalf, or made by the pleaders of such parties ; 

(б) allegations made in the pleadings or in * answers to interrogatories 
delivered in the suit ; 

(c) the contents of documents produced by either party. 


Scope.— Court should settle the issues on pleadings and after hearing the 
pleaders. 51 Ind. Cas. 1007. Issues can be framed from other materials than the 
pleadings as contained in the plaint. 3 U. P. L. R. (P. R.) 94 ; see also A. I. R. 
1925 Cal. 1 1 57 = 87 Ind. Cas. 575. Court has first to frame necessary issue but the 
parties are entitled to be heard. A I. R. 1925 Mad. 169=78 Ind. Cas. i. 


4 . [S. 148.] Where the Court is of opinion that the issues cannot be 

correctly framed without the examination of some 
person not before the Court or without the 
inspection of some document not produced in the 
suit, it may adjourn the framing of the issues to 
a future day, and may (subject to any law for the time being in force) compel 
the attendance of any person or the production of any document by the person 
in whose possession or power it is by summons or other process. 


Court may examine witnesses 
or documents before framing 
issjies. 
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6 . [S. 149.] (1) The Court may at any time before passing a decree amend 
j . -1 1 ^® issues or frame additional issues on such 

out issues. ’ stiike ^ thinks fit, and all such amendments 

or additional issues as may be necessary for 
determining the matters in controversy between the parties shall be so made or 
framed. 


( 2 ) The Court may, also, at any time before passing a decree, strike out 
any issues that appear to it to be wrongly framed or introduced. 

Scope.— Trial Judge is competent to frame a special issue after taking evi- 
dence and hearing arguments. A. L R. 1922 Pat. 5U=2 Pai. 52 = 4 Pat. L. T. 239 
==63 Ind. Cas. 383. The Court in its discretion can amend or alter an issue at 
any time before the passing of the decree. 1928 M. W. N. 836=113 Ind. Cas. 
313; see also A. I. R. 1930 Nag. 225 = 27 N. L. R. 75=124 Ind. Cas. 609; 91 
Ind. Cas. 426=A.I.R. 1926 Bom. 33 = 27 Bom. L. R. 1318 ; A.I R. 1930 Cal. 534=57 
C. 39=127 Ind. Cas. 777 ; I37 Ind. Cas. 274=1932 M.W.N. 494 = 35 M.L.W. 279=62 
M.L.J. i 54=A.I.R. 1932 Mad. 583. In case of definite pleadings and a definite issue 
on those pleadings the finding must be confined to matters raised in the issue. A.I. 
R. 1928 Nag. 179=107 Ind. Cas. 514. Although a Court has power under Order XIV. 
r. 5 of the Code to add any issue before judgment is pronounced, yet in exercising 
that power it ought not to allow a new plea to be put forward and add an issue 
shortly before pronouncing judgment. 10 Ind. Cas. 230. 


6 . [S. ISO.] Where the parties to a suit are agreed as to the question of 
^ . - - , fact or of law to be decided between them, they 

b?"rgreeraent"be°'staTe«rin 

form of issues. agreement in writing that, upon 

the finding of the Court in the affirmative or the 

negative of such issu", — 

(a) a sum of money specified in the agreement or to be ascertained by the 
Court, or in such manner as the Court may direct, shall be paid by one of the 
parties to the other of them, or that one of them be declared entitled to some 
right or subject to some liability specified in the agreement ; 

(d) some property specified in the agreement and in dispute in the suit 
shall be delivered by one of the parties to the other of them, or as that other 
may direct ; or 

{c) one or more of the parties shall do or abstain from doing some particular 
act specified in the agreement and relating to the mattei in dispute. 


Scope. — In an ordinary suit, the duty of settling the issues between the parties 
for trial is placed upon the Court. This rule simply enables the parties themselves, 
by mutual agreement to setfle the issues that are to be fried, but this rule does not 
place the Court on a higher footing as to finality in respect of proceedings held for 
the trial of these issues. A. W. N. 1886, 233. 

Court, if satisfied that agree- 
ment was executed in good 7 . [S. 161.] Where the Court is satisfied, 

faith, may pronounce judg- niaking such inquiry as it deems proper, — 

ment. 


(a) that tbe agreement duly executed by the parties, 

{b) that they have a substantial interest in the decision of such question 
as aforesaid, and 

(r) that the same is fit to be tried and decided, 
it shall proceed to record and try the issue and state its finding or decision 
thereon in the same manner as if the issue had been framed by the Court ; 

and shall, upon the finding or decision on such issue, pronounce judgmftint 
according to tbe terms of the agreement ; and upon the judgment so pronounced 
a decree shall follow. 
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ORDER XV. 


Disposal of the Suit at the first Hearing. 

1. [S. 152.] Where at the fiirst hearing of a suit it appears lhat the parlies 
„ . are not at issue on any question of law or of fact. 

Parties not at issue. Court may at once pronounce judgment. 

H 5.— For local amendment in Madras — Vi/ie infra. 


One of several defendants 
at issue. 


not 


2. [S. 153.] Where there are more defendants than one, and any one of 

the defendants is not at issue with the plaintiff 
on any question of law or of fact, the Court may 
at once pronounce judgment for or against 

such defendant and the suit shall proceed only against the other defendants. 

N, B , — For local amendment in Madras — infra. 

3. [S. 154 ] (1) Where the parties are at issue on some question of law 

^ . or of fact, and issues have been framed by the 

i-ariies at issue. Court as hereinbefore provided, if the Court is 

satisfied that no further argument or evidence than the parties can at once 
adduce is required upon such of the issues as may be sufficient for the decision 
of the suit, and lhat no injustice will result from proceeding with the suit forth- 
with, the Court may proceed to determine such issues, and, if the finding there- 
on sufficient for the decision, may pronounce judgment accordingly, whether 
the summons has been issued for the settlement of issues only or fox the final 
disposal of the suit : 

Provided that, where the summons has been issued for the settlement of 
issues only, the parties or their pleaders are present and none of them objects. 

(2) Where the finding is not sufficient for the decision, the Court shall 
postpone the further hearing of the suit, and shall fix a day for the production 
of such further evidence, or for such further argument as the case requires. 


Scope.— Application cf Order XV, r. 3(1), is not confined to first hearing. A I. R. 
1922 Mad. 321*15. L. W. 667 = (I922) M. W. N. 521 = 68 Ind. Cas. 267. Court has 
power at its discretion to try issues of law first. A. I. R. 1921 Pat. 467«“6 P. L. T. 
729=2 Pat. L. R. 393 Civ. = 85 Ind. Cas. 29. Court cannot shut out evidence on 
issue involving question of arbitrator’s jurisdiction. A. I. R. 1926 Lah. 125 = 7 
Lah. 42 = 7 Lah. L.J. 611=27?. L. R. 287 = 92 lad. Cas. 712. In appealable 
case the Court should *so far as may be practicable, renounce its opinion on all the 
important points. A. 1 . R. 193 <^ Cal. 787 = 53 C. L. J. 9* = 58 C. 474 = 34 C. W. N. 
1129. When application is made after date fixed for first hearing for trial of some 
of the issues as issues of law without taking evidence. Order 14, rule 2 or Order 15, 
rule 3, has no application. 145 Ind. Cas. 446 = 57 C. L. J. II27 = A. I. R. 1933 
Cal. 559. When the issues are framed and the plaintiff and defendants are ready 
and willing to proceed the sitting Judge has power, under this rule to proceed to the 
hearing and final disposal of the case. 1 Ind. Jur. O. S. 14. It is not competent for 
the Court to act under this rule and dispose of the case at the first hearing, 
when the plaintiff’s pleader has appeared and objected to the adoption of such 
procedure. 16 M. 198. 

4. [S. 155.) Where the summons has been issued foi the final disposal 
. of the suit and either party fails without sufficient 

Failure to produce evidence. Q^use to produce the evidence on which he relies, 

the Court may at once pronounce judgment, or may, if it thinks fiti after 
framing and recording issues, adjourn the suit for the production of such 

evidence as may be necessary for its decision upon such issues. 

• 

Scope.— A suit, in which further evidence is required, must be adjourned by the 
Court under this rule (although it has been posted for final disposal), unless it is 
satisfied that the plaintiff had, without sufficient cause, failed to produce his evidence. 
7 W. R. P4 ; see also 1 N. W. P. 147 ; A. W. N. 1887, 105. The great object of 
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the C. P. Code in fixing a day for hearing of a case is that the parties may be con- 
fronted together. 1 5 W. R. 1 50. But where conditional order of adjournment for 
production of evidence is made in suit fixed for final disposal and the condition is 
not fulfilled, Court cannot dismiss the suit for want of prosecution. If it is so dis- 
missed, an appeal lies from the order which amounts to a decree. A. I. R. 1929 All. 
543=117 Ind. Cas 105. 


ORDER XVI. 


1. [S. 169.] 

Summons to 
give evidence 
documents. 


Summoning and Aitendance oj Witnesses. 

At any time after the suit is instituted, the parties may obtain, 
, on application to the Court or, to such officer as 

attend to appoints in this behalf, summonses to persons 
r pro uce attendance is required, either to give 

evidence or to produce documents. 


N. ^.»For local amendments, in Allahabad, Bombay, Lahore, Patna, Ringoon 
Sind, Oudh, and Peshawar. — Vide infra. 

Scope.— A Court is not given discretion under this rule to refuse an application 
for issue of summons to witnesses. 13 C. P. L. R. 1^2 ; 5 N. L. R. 181 ; 132 Ind. 
Cas. 579*32 P. L. R. 34=A. I. R. 1931 Lah. 135* But the Court has inherent 
power under s. 15 1, to prevent abuse of its process, and refuse to issue summonses ; 
where it is convinced that a vexatious desire to obstruct the course of justice is 
the governing motive of the party applying for summonses. 5 N. L. R. 181. Court 
must in all cases issue summonses on application by either party at any time after 
institution of suit. A. I. R. 1931 Lah. 135 = 32 P. L. R. 34 ; see also A. I. R. 1927 
Lah. 281 = 9 Lab. L. J. 154=28 P. L. R. 173=108 Ind. Cas. 541 ; 60 Ind. Cas. 656 ; 
63 Ind. Cas. 736 ; A. 1. R. 1924 Lah. 617=75 Cas. 866. The Court cannot 
refuse an application for summonses. Filing of application at a late stage is no 
ground for refusing it though the Court may when the case is beard, refuse to 
adjourn the hearing. A. I. R. 1926 Cal. 364*87 Ind. Cas. 355 ; see also A. 1. R. 

1923 Nag 58=68 Ind. Cas. 272 ; A. I. R. 1925 Lah. 67*79 Ind. Cas. 143 ; A. I. R. 

1924 Pat. 36=4 P. L. T. 545 = 89 Ind. Cas. 1028 ; A. I. R. 1925 Lah. 572 = 26 P. L. 
R. 181 = 86 Ind. Cas. 1012 ; A. I. R. 1929 All. 449=51 A. 341 = 113 Ind. Cas. 266 ; 
A. I. R. 1931 Lah. 135 = 32 P. L R. 34 ; A. I. R. 1929 Cal. 459=49 C. L. J. 546=122 
Ind. Cas. 552 ; A. I. R. 1929 Pat. 622=122 Ind Cas. 536 ; 114 Ind. Cas. 439 ; A. I. 
R. 1926 Pat. 545 = 7 P.L. T. 775 = 96 Ind. Cas. 448 = 17 Lah. 775. 

Where the plaintiff applies for summonses to witnesses eleven days prior to 
the date fixed for hearing and the Court dismisses the application, the dismissal is 
wrong. A. I. R. 1925 Bom. 368—27 Bom. L. R. 471 = 87 Ind. Cas. 702. When 
Court refuses to summon witnesses and decides the suit on evidence of parties, if the 
refusal has injuriously affected the decision of the case, the decision can be set 
aside in appeal. A. 1. R. 1929 Pat. 622=122 Ind. Cas. 536. Where certain witnesses 
are absent on the date of hearing owing to non-service of summonses upon them 
without fault of a party the Court ought to issue fresh summonses. A. 1. R. 1926 
Lah. 26=26 P. L. R. 630=90 Ind. Cas. 1030. Non-service of summons is not suffi- 
cient to constitute fraud, but the non-service taken together with other circums- 
tances may constitute fraud. A. L R. 1926 Cal. 1 =42 C. L. J. 280=93 Ind. Cas. 385. 
So long as the application for issue of summones is made after the institution of the 
suit and before its final disposal the Court is bound to issue summons except where 
the application is not made bona fide, and in such a case the Court acts in the 
exercise of its inherent power to prevent the abuse of its own process. A. I. R. 

1924 Cal. 971^39 C. L. J. 598=84 Ind. Cas. 9. A witness can produce at the 
hearing documents which are not referred to in the summons and these documents 
are admissible in evidence on behalf of the party calling the witnesses. A. I. R. 

1925 Cal. 1149=88 Ind. Cas. 498. 

2. [S. 160.] (i) The party applying for a summons shall, before the 
Expenses of witness to be js granted and within a period to be 

paid into Court on applying S'”* » of “ 

appears to the Court to be sufficient to defray 
'' the travelling and other expenses of the penon 

%uimioned in passing to and from the Court in which he is required to attend 
and for one day’s attendance. 
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expenses 


(2) In determining the amount payable under this rule, the Court may, in 

£ j the case of any person summoned to give 

^ evidence as an expert, allow reasonable remu- 

neration for the time occupied both in giving evidence and in performing any 
work of an expert character necessary for the case. 

( 3 ) Where the Court is subordinate to a High Court, regard shall be had 

Scale of Exnenses fixing the scale of such expenses, to any rules 

^ ' made in that behalf. 

^ — For local amendments in allahabad, Bombay, Burma, Calcutta, C. P. 

Lahore, Patna and Rangoon.-— KrVi!? infra, 

. Scope — Government servants and persons in Municipality or private service, 
cited as witnesses in civil suits, cannot claim as part of their expenses the payment 
of the salary which they would earn in their ordinary employment for the time which 
they spend in attending Court. 38 C. L. J. 149 = 76 Ind. Cas. 353. A pleader was 
merely called to give evidence as to what had occurred in a previous suit in which he 
has been engaged as a pleader : Held, that no special fees could be paid to ordinary 
witnesses. A. I. R. 1922 Bom. 116=46 B. 89=23 Bom. L. R. 898 = 64 Ind. Cas. 78. 

T#>ndAr nf -vriAneAc 3 . [S. 161 .] '1 ho sum SO paid into Court 

witness. ^ ^ ^ tendered to the person summoned, at the 

time of serving the summons, if it can be served 
personally. 

N, 5 .— For local amendments in Bombay, Calcutta, C. P., Lahore and Patna, — 
Vide infra, 

4 . [S. 162 ] ( 1 ) Where it appears to the Court or to such officer as it 

„ , , • «: appoints in this behalf that the sum paid into 

*nsuffi- QQy,.|. jg Sufficient to cover such expenses or 
^ reasonable remuneration, the Court may direct 

such further sum to be paid to the person summoned as appears to be neces- 
sary on that account, and, in case of default in payment, may order such sum 
to be levied by attachment and sale of the movable property of the party 
obtaining the summons ; or the Court may discharge the person summoned, 
without requiring him to give evidence ; or may both order such levy and 
discharge such person as aforesaid. 

(2) Where it is necessary to detain the person summoned for a longer 
_ _ . , period than one day, the Court may, from time 

Expenses of witnesses de- order the party at whose instance he was 

tamed more than one day. summoned to pay into Court such sum as is suffi- 
cient to defray the expenses of his detention for such further period, and, 
in default of such deposit being made, may order such sum to be levied by 
attachment and sale of the movable property of such party ; or the Court 
may discharge the person summoned without requiring him to give evidence; 
or may both order such levy and discharge such person as aforesaid. 

H, B , — For local amendments and insertion of additional rules in Calcutta, C. P., 
Lahore, Madras and Rangoon. — Vide infra. 

Scope.— In default in payment of the expenses of a witness, Court can order 
the same to be levied by attachment and the sale of only the movable property of 
the parly obtaining the summons and the immovable properly of the debtor cannot 
be put up to sale. A. I. R. 1921 Cal. 430=26 C. W. N. 877=70 Ind. Cas. 123. 

5 . [S. 163 ] Every summons for the attendance of a person to give 

evidence or to produce a document shall specify 
Time, place and Purpose of place at which he is required to 

rSmmTs" ' attendance is re- 

^ * quired for the purpose of giving evidence or to 

produce a document, or for both purposes ; and any particular document, which 

C. P. Code— 66 
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the person summoned is called on to produce, shall be described in the sum- 
mons with reasonable accuracy. 


6. IS. 164.] Any person may be summoned to produce a document, with- 

e j j out being summoned to give evidence ; and any 

m n to pro uce docu- summoned merely to produce a document 

shall be deemed to have complied with the sum- 
mons if he causes such document to be produced instead of attending personally 
to produce the same. 


•Power to require persons 
present in Court to give evi- 
dence or produce document. 

JV. 5.— For insertion of rule 


7. [S. 165.] Any person present in Court 
may be required by the Court to give evidence 
or to produce any document then and there in 
his possession or power. 

7 A. in Calcutta . — Vide infra. 


8. [S. 166.] Every summons under this Order shall be served as nearly 

Summons how served. ", “"“y ““per as a summons to 

a defendant, and the rules in order V as to proof 
of service shall apply in the case of all summonses served under this rule. 

N, B, — For local amendments in Allahabad, Ca'cutta, Oudli, Patna and 
Rangoon.— Vide infra. 

9. [S. 167.] Service shall in all cases *be made a sufficient time before 

spccificd iti the summoHS for the atten- 
^ dance of the person summoned, to allow him a 

reasonable time for preparation and for travelling to the place at which his 
attendance is required. 

AT 5.— For local amendment in Rangoon. — Vide infra. 


10. [$• 168.] (1) Where a person to whom a summons has been issued 

either to attend to give evidence or to produce 
a document, fails to attend or to produce the 
document in compliance with such summons, 
the Court shall, if the certificate of the serving-officer has not been verified liy 
affidavit, and may, if it has been so verified, examine the serving-officer on oath, 
or cause him to be so examined by another Court touching the service or 


Procedure where witness 
fails to comply with summons. 


non-service of the summons. 

(2) Where the Court sees reasons to believe that such evidence or pro- 
duction is material, and that such person has, without lawful excuse, failed 
to attend or to produce the document in compliance with such summons or 
has intentionally avoided service, it may issue a proclamation requiring him 
to attend to give evidence or to produce the document at a lime and place 
to be named therein ; and a copy of such proclamation shall be affixed on the 
outer-door or other conspicuous part of the house in which he ordinarily 


resides. 

(3) Id lieu of ox at the time of issuing such proclamation, or at any time 
afterwards, the Court may, in its discretion, issue a warrant, either with or 
without bail, for the arrest of such person, and may make an order for the 
attachment of his property to such amount as it thinks fit, not exceeding 
the amount oflhe costs of attachment and of any fine which may be imposed 


under rule 12 : 

Provided that no Court of Small Causes shall make an order for the attach- 
ment of immovable property. 


Scope. — The Court can issue proclamation only on being satisfied that the 
evidence of the witness or the production of the document is material and that he 
has failed without lawful excuse to attend or produce the document. A4. 1 R. 
1029 All. 850— (1929) A. L. J. 1216*123 Ind. Cas. 97; 13 W. R. 416 A Court, 
after issue of a warrant for arrest of a witness, for failure to produce a document, 
has no power to order an attachment of his property. 29 M. L. T. 95 *61 Ind. Qs^s. 
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967. In tlie absence of an application by a parly the Court is not bound to compel 
attendance of a witness 57 Ind. Cas. 311. Issue of a proclamation or order of 
attachment of property is not condition precedent to the imposition of a fine 
on defaulting witness. A. I. R. 192$ Mad. 1247 = 48 M. 941 = 49 M. L. 1,438=22 
L. W. 332 = (i925) M. W. N. 767 = 90 Ind. Cas. 991. Court cannot issue warrants 
without complying with the terms of Order XVI, r. 10. 39 Ind. Cas. 592 = 18 P. W. 
R. 1917* Section 32 vests the Court with power to impose fine for failing 
to comply with a summons. The jurisdiction to impose fine can only be 
exercised in the manner laid down by Order XVI. A. I. R. 1929 A. 850= (1929) 
A. L. }. 1216=121 Ind. Cas. 97. Certain witnesses of the plaintiff who are duly 
served did not appear on the date of hearing and after the Court offered to issue 
warrants for them, the Court declined to put in process-fee for warrants but 
offered to bring the witnesses with him on the next date : Held that the Court 
was not legally in error in not allowing the plaintiff to bring his own witnesses. 101 
Ind. Cas. 257 = A. I. R. 1927 Lah. 424 No order under Order XVI, rule 12, can be 
made until procedure in r. 10 is followed where the rule applies. 20 C. W. N. 
511 = 33 Ind. Cas. 968. 


If witness appears, attach- 
ment may be withdrawn. 


11. [S. 169.1 Where, at any time after 
the attachment of bis property, such person 
appears and satisfies the Court, — 

(u) that he did not, without lawful excuse, fail to comply with the 
snmnions or intentionally avoid service, and, 

(6) where he has failed to attend at the time and place named in a 
proclamation issued under the last preceding rule, that he had no notice 
of such proclamation in time to attend, 

the Court shall direct that the property be released from attachment, and 
shall make such order as to the costs of the attachment as it thinks fit. 


Scope.— Order XVI, rule 1 1, applies to a case where the person satisfied the 
Court that he has not intentionally failed to carry out the order. Rule 12 applies to 
the alternative case of a person failing to satisfy the Court whether he appears in 
order to offer an explanation or nor. In either case whether the facts are those 
contemplated in rule 11 or rule 12 the Court can only proceed after attachment of 
the properly. 31 C. L. J. 363=55 Ind. Cas. 425. 


Procedure if 
appear. 


witness fails to 


12. [S. 170.] The Court may, where such person does not appear, or appears 

but fails so to satisfy the Court, impose upon 
him such fine not exceeding five hundred rupees 
as it thinks fit, having regard to his condition 
in life and all the circumstances of the case, and may order his property, 
or any part thereof, to be attached and sold or, if already attached under rule 
10 to be sold for the purpose of satisfying all costs of such attachment, together 
with the amount of the said fine, if any : 

Provided that, if the person whose attendance is required pays into Court the 
costs and fine aforesaid, the Court shall order the property to be released from 
attachment. 


Scope.— An order under rule 12 can only be made if proclamation has been 
issued or a warrant for arrest issued or an order for attachment is passed. If 
neither of these conditions are satisfied the Court has no jurisdiction to impose 
under rule 12. A. I. R. 1929 All. 85o=(i929) A. L. J. 1216 = 123 Ind. Cas. 97. 
Attachment of property is not condition precedent to the imposition of fine under 
rule 12. A. I. R. 1928 Lah. 979=115 Ind, Cas. 472, Such person, is the person 
referred to throughout the two preceding rules and cannot be fined unless and 
until there has been proclamation which be has disobeyed. A. 1 . R. 1928 Lah. 
473= no Ind. Cas. 853. Such person means a person to whom a summons has been 
issued and who fails to attend under rule 10 (i). A. I. R. 1925 Mad. 1247=48 M. 
941 = 22 L. W. 332«(i925) M. W. N. 767 = 49 M. L. T. 438 = 90 Ind. Cas. 991. 
If a peftson refuses to accept a summons but attends the Court on date fixed, r. 10 
does not apply. A. 1. R. 1928 Lah. 469=29 Cr. L. J. 704= no Ind. Cas. 336. 
Where the witness appears, but cannot produce the document, it is illegal to 
impose a fine upon him. 29 M. L. T. 95 = Oi Ind. Cas. 967. Until after attachment 
of property a fine cannot be imposed for non ptoduction of document in obedience 
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to summons. 57 Ind. Cas, 302 ; but see also A. I. R. 1928 Lah. 469=29 Cr.L. J. 
704 110 Ind. Cas. 336. After an order for attachment of property if the person 
concerned fails to attend in obedience to a warrant, the Court may impose upon 
him a fine under Order XVI, r. 12. 31 C. L. J. 363-55 Ind. Cas. 425. The law 
punishes a reuactory witness who without lawful excuse fails to comply with the 
summons. Wfcelre a witness missing a train sends a telegram, no fine should be 
impose. A. I. F, 1928 Lah. 979^*15 Ind. Cas. 472. Where the witness or a 
party is present and the Court directs him by word of mouth to produce a docu- 
meiit, and there cannet be the slightest mistake as to the witness or the party 
having received information of such direction and fails to produce the document 
he can be fined without going though the cunibrous procedure of issuing summons, 
followed by proclamation and attachment of his properly to make him understand 
Court’s discretion. A. I. R. 1929 All. 99=116 Ind. Cas. 483. 

13. [New.] The provisions with regard to the attachment and sale of 

Mode of attachment. property in the execution of a decree shall, so far 

as they are applicable, be deemed to apply to any 
attachment and sale under this Order as if the person whose property is so 
attached was a judgment-debtor. 

14. [S. 171.] Subject to the provisions of this Code as to attendance and 
Court of its own accord “PPearance and to any law for the time being in 

summon as witnesses, force, where the Court at any time thinks it 
strangers to suit. necessary to examine any person other than a 

party to the suit and not called as a witness by 
a party to the suit, the Court may, of its own motion* cause such person to be 
summoned as a witness to give evidence, or to produce any document in his 
possession, on a day to be appointed, and may examine him as a witness or re- 
quire him to produce, such document. 

Scope.— Where lawyer present all through, he should not be examined as Court 
witness. 145 Ind. Cas. 1 = 14 P.L. T. (Sup) 1 = 12 Pat. 359-A. I. R. 1922 Pat. 
306, Where a Court desires to have the evidence of a particular witness, whom the 
defendant does not desire to call, the Court is not justified in insisting on the defen- 
dant paying the amount necessary to secure the attendance of the witness, and, on 
defendant’s refusal to do so, decling to issue summons for the attendance of his 
witnesses. In such a case the correct procedure is to take action under Order 16, 
rule 14. 159 P. L. R. 1911 ; see also L. B. R. (1893-1900), 658 \ 2 Ind. Cas. 347- 
5 L. B. R. I. 


15. [ S. 172 .] Subject as last aforesaid, whoever is summoned to appear 
Duty of persons summoned evidence in a suit shall attend at the 

to give evidence or produce ^*^d place named in the summons for that 

document. purpose, and whoever is summoned to produce 

. , , ^ document shall either attend to produce it, 

or cause it to bo produced, at such time and place. 

Scope.— Where a summons was issued calling upon the chief officer of the 
Kar^hi Municipality to cause the production of certain entries from his records, 
which were not specified, and where the chief officer caused a search to be made 
and daimed a search-fee : that there was no provision, under which the 

search-lee could be claimed from the party who caused the summons to be issued. 
A witness is bound to produce documents duly specified when summoned by Court 
but he IS nor bound to produce documents not duly specified. He might apply for 
the specification of the documents. 5 S. L. R. 44. b fh / 


16. [S. 173.] (i) A person so summoned and attending shall, unless 
When they may depart. Court otherwise directs, attend at each 

.u . hearing until the suit has been disposed of. 

On the application of either party and the payment through the Court 

summoned and attending to furnish security to attend at the next or any 
^er hearing or until the suit is disposed of and, in default of bis furnishing 
EHCb security, may order him to be detained in the civil prison. 
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Notes.— 'Where a Court adjourns a case but omits to bind the witness I o be 
ptesent at the adjourned date, and the witness does not, in consequence, attend the 
Court should give the parties a reasonable opportunity to summon their witness and 
to enforce his attendance and to grant another adjournment for the purpose. i6 
Ir.d. Cas 986. 

17. [Ss. 174-175.] The provisions of rules 10 to 13 shall, so far as they 

are applicable, be deemed to apply to any person 
Application of rules 10 to who having attended in compliance with a 
^3* summons departs, without lawful excuse, in con- 

travention of rule 16. 

Scope. — Where a witness went out of British India in order to avoid having to 
give evidence, the contempt is gross and for such a contempt proceedings ui der 
Order XVJ, rule 17, C. P. Code, are inadequate and a Judge of the High Court is 
neither bound nor ought, in such a case to proceed under s. 480 or s. 476, Cr. P. 
Code. A. I. K. 1926 Kang. i 8 j 5 = 4 Rang. 257=27 Cr. L. J. 1241. 

18. [Ss. 174, fifth para.] Where any person arrested under a warrant is 

brought before the Court in custody and can- 
Proceclure where witness not, owing to the absence of the parties or any of 

apprehended cannot give them, give the evidence or produce the document 

evidence or produce docu- ^hich he has been summoned to give or produce, 
’ the Court may require him to give reasonable bail 

or other security for his appearance at such time and place as it thinks fit, and, 
on such bail or security being given may release him, and, in default of his 
giving such bail or security, may order him to be detained in the civil prison. 

u 1 j 19- IS- 176.] No one shall be ordered 

No witness to be ordered to attend in person to give evidence unlesf he 

attend in person unless resi- r & * 

dent within certain limits. rcsiats 


(rt) within the local limits of the Court’s ordinary original jurisdiction, or 
(If) without such limits but at a place less than fifty or (where there is 
railway or steamer communication or other established public conveyance for 
five-sixths of the distance between the place where he resides and the place 
where the Court is situate) less than two hundred miles distance from the 
Court-house. 

Scope — This rule docs not apply to a case where a party to a suit desires to 
give evidence of his own motion in his own favour, A. I. R. 1922 Cal. 42 = 35 C. L. J. 
78=68 Ind. Cas. 9 ; see also A. I. R. 1924 Mad. 541 = 46 M. L. J. 131 = 34 M, L. T. 
3i4=(i924; M. W. N. 191 = 78 Ind. Cas. 407. This rule has no application to the 
persons summoned under s. 36 of the Presidency Towns Insolvency Act. A. I. R. 
1923 Cal. 427 = 27 C. W. N. 370 = 82 Ind. Cas. 76. Ordinarily in the case of a witness 
not under the control of the party asking for the commission, and residing beyond 
200 miles a commission should issue as a matter of right, unless the Court is satis- 
fied that a party is merely abusing its authority to issue process. A. I. R. 1923 Mad. 
321=44 M. L. J. 202=17 L. W. 251 = (1923) M. W. N. 157=46 M. 574 = 71 Ind. Cas. 
530. Where a plainiiflfis not residing within Court’s jurisdiction nor within 200 
miles from the Court-house, he cannot be compelled to appear in person as defendant’s 
witness but should^be examined on commission. 140 Ind. Cas. 716=28 N. L. R. 
146= A. I. R. 1932 Nag. 135 - 


20. [S. 177.] Where any party to a suit present in Court refuses, 

without lawful excuse, when required by the 
Court, to give evidence or to produce any docu- 
ment then and there in his possession or power, 
the Court may pronounce judgment against him 
or make such order in relation to the suit as it thinks fit. 


Consequence of refusal 
parly to give evidence when 
called on by Court. 


Scope. — Under the Code of Civil Procedure, a defendant who, dona fide and for a 
substantial reason requires the evidence of the plaintiff to be taken, ought not in 
ordinary circumstances to have a decree against him until that evidence lias been 
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Riven. 24 W. R. 72. Where a document is produced but refused to be exhibited, 
the Court cannot dismiss the suit. 28 C. L. J. 24=46 Ind. Cas. 879 . 

21 . \S. 178 .] Where any parly to a suit is required to give evidence 
„ , . , or to produce a clocumtnt, the provisions as to 

Rules as to witnesses to apply shall apply to him so far as they 

10 parties summoned. applicable. ^ ^ 

N, B. — For local amendments and insertion of new rules in Allahabad and 
Calcutta. — Vide infra. 

Scope. — It is one of the artifices of a week and somewhat paltry kind of 
advocacy for each litigant to cause his opponent to be summoned as a witness with 
the design that each party shall be bond to produce the opponent so summoned 
as a witness, and this give the counsel for each litigant the opportunity of cross- 
examining his own client. It is a practice which all judicial tribunals ought to set 
themselves to renderjas abortive as it is objectionable, i Ind. Cas. 128=313 C. W. N. 
320=5 M. L. T. 58-9 C. L. J. 172= 13 C. \V. N. 370= 1 1 Bom. L. R. 196*31 A. 
116=19 M.L. J. 186 (P.C.) ; see also 5 Ind. Cas. 249=14 C. W. N. 285=12 Bo:n. 
L R. 244 This rule applies only to the case where a party to a suit has been 
called to give evidence by other party. The Court has no power under the C. P. 
Code to order the travelling expenses of a party who has given evidence in support 
of his own case. A. I. R. 1935 Mad. 244=68 M. L. J. 203=1935 M. W. N. 113 = 41 
L. W. 244. 


ORDER XVII. 
Ad journmcnti. 


1. [S. 156.] (1) The Court may, if sufficient cause is shown, at any 


Court may grant 
adjourn hearing. 


time and 


stage of the suit grant time to the parties or to 
any of them, and may from lime to time adjourn 
the hearing of the suit. 


( 2 ) In every such case the Court shall fix a day for the further hearing 

of the suit, and may make such order as it 
Costs of adjournment. thinks fit with respect to the costs occasioned 

by the adjournment : 

Provided that when the hearing of evidence has once begun, the hearing 
of the suit shall be continued from day to day until all the witnesses in atten- 
dance have been examined, unless the Court finds the adjournment of the 
hearing beyond the following day to be necessary for reasons to be recorded. 

N. B, — For local amendments in Allahabad and Lahore . — Vidt infra. 

Scope. — The granting of adjournment is optional with the Court. 24 Ind. Cas. 
206 ; see also 10 Ind. Cas. 748. Discretion of the trial Court should not ordinarily 
be interfered with in appeal. Appeal does not lie from an order granting or re- 
fusing adjournment. 45 Ind. Cas 898. Adjournment ought to be given in cases 
where delay in service of summons is due to vacation. 85 Ind. Cas. 890. Granting 
of an adjournment is in the discretion of the trial Court and not in that of an Appel- 
late Court and still less in that of a Court of second appeal. A. I. R. 1922 Nag. 81 = 
66 Ind. Cas. 850. Adjournment cannot be granted unless due zeal and diligence 
is shown. A. I. ^“1923 Lab. 584 = 4 Lah. 258=5 Lah. L. J. 438=37 Ind. Cas. 523 ; 37 
Ind. Cas. 266. Party cannot insist on adjournment as of right due to non-compliance 
with a provision of law. It is within the discretion of the Court. Court may grant an 
adjournment or else it may dismiss the suit. A. I. R. 1921 Pat. 1 = 5 Pat. L. J. 
3(;o= I Pat. L. J. 666 = 57 InH. Cas. 250. There is difference between the hearing 
of the suit and hearing of evidence. 27 C. L. J. 119=46 Ind. Cas 246. Adjournment 
to allow to produce further evidence, cannot be granted after the parties had closed 
their evidence. 36 Ind. Cas. 76. In case of pending suits, the date of the adjourned 
hearing must be communicated to the parties or to their legal representatives or at 
least to such of them as were present at the adjournment of the suit. A. I. R. 1923 
■'■^<«=2o A. L. J. 912 = 77 Ind. Cas. 91. Liberal construction should be put upon 

siics^isious of Order XVll. A, 1. R. 1924 Nag. 298 = 79 Ind. Cas. 123. The grant 
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of postponement to a defendant is in the discretion of the Court and will be exercised 
upon considerations of the materials placed empowered by him to act on his behalf. 
But it is improper, for the Court to take action on letters written by third parties, 
and adjourn the suit indefinitely without hearing the plaintiff and behind his back. 
15 Pat, 56 i<bi 62 Ind. Cas. 568=17 Pat. L. T. 329=A. 1. R. 1936 Pat. 472 (S.B.). 

Adjournment should be applied for at the earliest possible opportunity. A. I. R. 
1925 Nag. 236=83 Ind, Cas. 257. Where non-appearance of the witnesses was not 
due to the party’s fault the party concerned should be granted another opportunity 
to prove his case. A. I. R. 1925 Oudh 304 = 84 Ind. Cas. 173; see also A. I, R. 
1923 All. 218 = 45 ^ 407 = 21 A. L.J. 348 = 67 Ind. Cas. 668=74 Ind. Cas. 571. 
Date of payment of process-fee must be fixed by Court beforeadjournment is granted. 
A. I. R. 1924 Nag. 298 = 79 Ind. Cas. 123. Where defendants are granted adjourn- 
ment on condition of paying costs, the Court may strike off the defence and proceed 
€x parte if no costs are paid. A. I. R. 1925 All. 280 = 47 A. 538 = 23 A. L. J. 212 = 
86 Ind. Cas. 862. But sufficient time should always b2 given for producing the 
money. A. I. R. 1925 Cal. 570=78 Ind. Cas. 125. That the Court can be kept other- 
wise busy is no ground for granting of an adjournment. A. I. R. 1924 Cal. 774 = 51 C. 
70=40 C. L. J. 163 = 79 Ind. Cas. 745. The trial Court has discretion to allow a party 
to produce a witness for giving rebutal evidence and to give adjournments for the 
purpose. A. I. R. 1926 Nag. 486=96 Ind Cas. 1906. Propriety of order refusing 
adjournment can be questioned in appeal from ex parte decree. A. I. R. 1925 Pat. 
534=7 P.L.T. 381 = 91 Ind Cas. 167. In cases of adjournment the principle on which 
a Court should award costs is that it should order the payment of a sum commen- 
surate with the costs, which in the opinion of the Court, the party ready to proceed, 
will have to incur owing to the adjournment. A. I. R. 1930 Oudh 171 = 4 Luck. 529= 
121 Ind. Cas. 894. When late in the day, the defendant applied for adjournment at a 
time when, even if the case had gone on the Court could not be proceeded very for 
with the defence case, the Court shall exercise its discretion in allowing an adjourn- 
ment. A. I. R. 1929 Rang. 215 = 124 Ind. Cas. 880. The Court is not bound to intimate 
the absent party of the adjourned date. A. I. R 1930 Mad. 113 (S.B.)=58 M. L J, 10 
= 31 L. W. 78=122 Ind. Cas. 449* Where on several occasions plaintiff was ready 
with his witnesses but the Court adjourn 2d the suit for want of time the Court should 
grant adjournment of the plaintiff's prayer, A. I. R. 1926 Mad. 944 = (1926) M. W. N. 
624=24 L. W. 443 = 97 Ind. Cas. 895. Refusal to postpone the hearing for an hour or 
to give time to a party to appear is not proper A. I. R. 1928 Nag. 165 = ii N. L. J. 
78=108 Ind. Cas. 879. Where the Court has fixed a case on a holiday, it should not 
be taken up on the next day. A. I. R. 1929 Pat. 609=10 P. L. T, 589=120 Ind. Cas. 
334. Unless a party ordered to pay costs, does pay before date of next hearing, he 
would have no right to be heard. A. I. R. 1928 Mid. 786=111 Ind. Cas. 168. Even 
where the plaintiff is allowed to sue as a pauper, an order making payment of the 
costs of the adjournment a condition of allowing time for amendment of the plaint 
is not justified. A. I. R. 1928 Rang. 306 = 6 Rang. 561 = 114 Ind. Cas. 677* Adjourn- 
ment cannot be granted because a compromise was suggested but fell through. 
A. I R. 1928 Mad. 401 = 106 Ind. Cas. 375. Whether a plaintiff has sufficient cause 
for not producing his evidence on a due date is a question of fact, depending on the 
discretion of the Court concerned. A. I. R. 1927 Lah. 879=100 Ind. Cas. 301 ; see 
also A. 1. R. 1929 Lah. 620= 117 Ind. Cas. 89 ; A. I. R. 1928 Cal. 102=105 Ind. Cas. 
851 ; 107 Ind. Cas. S78 = A. I. R. 1928 All. 355 ; 140 Ind. Cas. 469=33 P. L. R. 770 
= 13 Lah. 458 = A. 1. R. 1932 Lah. 591. Laches in paying process-fees may be 
ground for refusing adjournment but not for refusing piocess. 146 Ind. Cas. 334= A. 
I. R. T933 Nag. 336= 16 N. L. J. 208. Where witness has been served but is absent 
as wrong date is given in process, it is good ground for adjournment. 146 Ind. Cas. 
334=16 N. L. J. 2o8=A. I. R. 1933 Nag. 336. Where defendant took steps to 
summon necessary and important witnesses but witnesses did not appear, adjourn- 
ment should be given for production of such witnesses. 141 Ind. Cas. 379=34 P. L. 
R. 5o5 = A. I. R. 1933 Lah. 176. Court has inherent power to dismiss execution 
application for default. 143 Ind. Cas. 1=37 M. L. W. 607 = 1933 M W. N. 566=64 
M. L. J 664=56 Mad. 490= A. I. R. 1933 Mad. 418 (F. B.). 


2. [S. 157.] Where, on any day to which the hearing of the suit is ad- 
if joumcd, the parties or any of them fail to appear, 

!heCou,. ».yp^rf to di..po., .(.he S in 
one of the modes directed in that behalf oy 
Order IX or make such other order as it thinks fit. 
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B . — For local amendments in Allahabad and 0 \idh,^Vt(ie infra. 

Scope.— Order 17, rule 2, applies to a case where the date on which the decree 
is passOT is one to which the hearing of the suit has been adjourned and a party 
fails to appear. It does not apply to a case where the suit comes up for disposal 
on the date which is the date for the first hearing. A. I. R. 1937 Ail. 347. Under 
rule 2 it is in the discretion of the Court to proceed in each case under Order IX 
and not obligatory. If a plaintiff is absent and had at earlier hearing made out a 
dehnite case the suit in such cases should not be adjourned and not dismissed for 
default which order would be improper. A. I. R. 1929 Pat. 248=120 Ind. Cas. 625. 
Rules 2 and 3 are mutually exclusive. Rule 2 gives the procedure to be followed 
In the absence of a party or parties. Rule 3 gives the procedure to be followed 
where the parties are present but fail to produce evidence. A. 1. R. 1930 Nag. 152 
= 127 Ind. Cas. 351 ; see also A. I. R. 1928 Pat. 167 = 7 Pat. 236=107 Ind. Cas. 824 ; 
A. I. R. 1929 All. 543=1^7 Ind. Cas, 105. Where the evidence is closed the Court 
should always try the case on merits and not dismiss it for default under rule 2. 128 
Ind. Cas. 889=A. I. R. 1931 Bom. 111 = 32 Bom. L. R. 1430. Where slo rx far/e 
decree is passed under Order XVlf, rule 2, the defendant can apply under Order 
IX, rule 13. A. I. R. 1930 Rang. 270=8 Rang. 168=125 Ind. Cas. 358. Where 
pleader appears and states that he has no instructions, and no w.tness 
was summoned for the day, the proper order is passed on dismissal under 
rule 2 and not under rule 3. 117 Ind. Cas. 73 ; A. I. R. 1928 Rang. 191 = 6 Rang. 
323=114 Ind. Cas. 299; see also A. I. R. 1927 Rang. 46=56 Rang. 448= 
99 Ind. Cas. 717; see also 124 Ind. Cas. 402 = Ind. Rul. (1930) All. 498; see 
also 1928 M W. N. 162 = 27 L. W. 347 = 54 M. L. J. 351 — 108 Ind. Cas. 897; m 
Ind. Cas. 150= A. I. R. 1928 All. 760 ; A. I. R. 1926 Mad. 971 = 51 M. L. J. 209= 

1926 M. W. N. 616=97 Ind. Cas. 517 ; A. I. R. 1924 Bom. 139=25 Bom. L R. 
1222 = 82 Ind. Cas. 124. When a pleader is asked to admit the genuineness of 
certain documents then and there, he is entitled to consult his client, and the 
Court simply because the pleader wants a short adjournment to ri ceive proper 
instructions, should not bejburdened with costs. A. I. K. 1936 Lah. 705 = 38 P. L. R. 
896. Where a case is adjourned and neither defendants nor their vakil having no 
instructions beyond applying for an adjournment appears on their behalf and a decree 
is passed, the decree is parte as the Code contemplates only a pleader duly 
instructed and able to answer all material questions. x\. 1. R. 1936 Mad. 625 = 70 
M. L. J, 688=1936 M. W. N. 589 = 43 L. W. 738. 

When on a date fixed for its own motion by the Court, the defendant on whom 
lay the burden of proof was absent, the Court decided the case on merits, it was 
held that the case should not have been tried on merits and the order must be 
held to be one under Order XVII, rule 2. A. I. R. 1929 Rang. 73=6 Rang. 766= 

1 15 Ind. Cas. 668. The last of party's appearance when he is represented by a 
pleader is whether he is in possession of necessary facts and if he is duly instructed 
and whether he follows these instructions. But where it appeared that upto same 
stage of the hearing at leasr, the pleader fully represented his client, it must be 
shown that he did or omitted to do something which negative the ordinary infeience 
that he continued, as to represent his client, A. 1. R 1928 Mad. 831 = 110 Ind. Cas. 
577 •, A. I. R. 1928 Mad. 831 = 110 Ind. Cas. 377. Where the suit was dismissed 
for non-payment of damages for omission to get summons served, the order lies 
under Order XVII, rule 2, and this could be re-admitted by the Court. A. I. R. 

1927 A11=464= 100 Ind. Cas. 691. For the purpose of rule 2, defen lam's absence 
cannot be treated as plaimiff's absence even when there is similarity of interests 
unless he is transferred as a plaintiff. A. 1. R. 1925 Mad. 227 = 25 L. W. 57 = 38 
M. L. T. 194=98 Ind. Cas. 501. Where after the evidence is closed, time is 
extended for argument and the party fails to appear the Court is not bound 
to act under s. 2 and may decide the case on merits. A. 1. R. 1924 Lah. 545 = 5 
Lah. 218=78 Ind. Cas 453-, There can be no dismissal of a suit after the decree 
is passed unless the decree is set aside on appeal, and the pirties acquire rights 
and incur liabilities from the moment the decree is passed which are fixed till the 
varying or setting aside of the decree. A. I, R 1924 P. C. 198 = 35 M. L. T. 143 = 
47 M. L. J. 441*20 M. L. W. 491 = 5» I- A. 321 = 22 A. L. J. 990=26 Bom. R. 
1129=40 C. L. J. 449=29 C. W. N. 391 = 81 Ind. Cas. 747. The suit cannot be 
dismissed for plaintiff’s absence at whose instance it stood adjourned for the 
appointment of guardian of minor defendant. A. I. R. 1924 Pat. 714=5 P.L.T. 
424=1924 Pat. 215 = 78 Ind. Cas. 224. The Court should proceed under Order XI. 
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r. 8, and not under Order XVII, r. 3, for plaintift’s non-appearance at the 
adjourned date before the hearing of the suit has commenced. A. I. R. 1923 Bom. 
27-46 B. 1026=24 Bpm. L. R. 775=68 Ind. Cas. 513 ; see also 48 P. R. 1919- 
66 P. L. R. 1918-169 P. W. R. 1918=47 Ind. Cas. 596. The Court should enquire 
into the merits of an application for restoration and not impose on plaintiff’s terms 
dictated by the defendant. A. I. R. 1924 Oadh 389— 27 O. C. 103 = 11 O. L. J. 
412-78 Ind. Cas. 157. Dismissal of a suit where plaintiffs pleader appeared 
only for securing the adjournment which was refused but was without further instruc- 
tions, is one under rule 2, Order XVII, and not under rule 3. A. I. R. 1923 Pat 530 — 

I Pat. L. R. 281-74 Ind. Cas. 693 ; A. I. R. 1923 All. 153=20 A. L. J. 97*7o Ind. 
Cas. 942 ; 65 Ind. Cas. 775 = 2 A. L. J. 123 ; A. I. R. 1923 AH. 55* = 2i A. J. 495 = 
45 .A. 618=75 Ind. Cas. 387 ; A. I. R. 1922 Pat. 485=69 Ind. Cas. 837 = 1 Par. 188 ; 
bu' see also 73 Ind. Cas. 982= A. I. R. 1924 Mad. 43 = 18 L. W. 209-(i9i3) M W. 
N .802 = 73 Ind. Cas. 982. Refusal to direct the Receiver to provide funds to defend 
the action which resulted in the passing of an fx parte decree is a sufficient canse 
for defendant’s non-appearance and restoration under Order IX, r. 13. A. I. R. 1922 
Pat. 585=1 Par. 188=69 Ind. Cas. 837. 

Suit is liable to be dismissed if adjournment costs are not paid as direct^. 90 
P. W. R. I9«6 = i 58 P. L R. 1916=35 Ind. Cas. 534; The order dismissing the suit 
for non-appearance of parties at an adjourned hearing is one under Order XVII, 
rule 2 and not under rule 3. 32 Ind. Cas. 714* Judicial discreticm shomd be exer- 
cised under Order XVII. rule 2. before disposing of a case under Order IX, r. 8. and 
where ptima facte case had been made out by the plaintiff. 31 Ind. Cas. o^. Where 
a suit has been dismissed owing to absence of both the pleader and the client, such 
an order of dismissal is one under Order XVII, rule 2 and no appeal lies therefrom. 
32 Ind. Cas. 766. Adjournment hearing being refused, dismissal of a suit for failure 
to produce evidence is a decree and not an order. 45 Ind, Cas. 200 ; see also (1917; 
M. W. N. 565 = 33 M. L. J. 553-39 Ind. Cas. 948. An order of dismissal whether 
it be for want of evidence or not is an order under O. IX, unless the facts show that 
‘the decision was on merits. 4 P. L. ]. 712— 52 Ind. Cas. 290. If defendant ana his 
advocate are absent on the date fixed for appointment of commission, Court Simula 
proceed under Order XVII, rule 2, and appoint Commissioner and not pass an ex parte 
decree. 42 Ind. Cas. 537, Where parties do not appear on the day fixed for consi- 
deraiion of the application for amendment of issues, suit cannot be dismissed but 
application for amendment can be. A. I. R. >92t 96--6 I- J* 33^=2 Y, U 1. 

760=63 Ind. Cas. 746. Where the suit has been adjourned for finding out the where- 
abouts of the unserved defendant and on the adjourned date, defendant api^ars but 
the plaimiflT does not, the suit must under Order IX, r. 8, be dismissed. 13 S. L. R, 
*49 = 53 !****• Cas. 560. Where witnesses being absent, fresh acyournment was 
applied for but was refused and the suit was dismissed afur recording defendants 
evidence, it was held that the dismissal was under Order XVII, r. 2 and not 
r. 3. A. I. R. 1922 Pat. 2 = 3 P. L. T. 64=6 Pat. L. J. 3i3f/i Ind. Cas. 897; 
A. I. R. 1934 Cal. 116. Where dale is fixed for producing evidence but party is 
absent cx parte decree and not order under Order i7i *^nle 3, should be P^®^®d. 38 

Ind. Cas. 200-33 P. L. R. 298= A. I. R. 1932 Lah. 477 \ see also 143 Ind. Cas 355 « 
A. I. R. 1933 Lah. 248. Where case is disposed of in absence of defendants after 
Court hours, application for restoration should be granted. i933 A. L. j. 1295— A. 
I. R. 1933 All. 652. Where defendant is present and plainlifPs pleader applies for 
adjournment, the suit should be dismissed under rule 3, if the adjournment is refused. 
144 Ind. Cas. 141- 1933 A. L.J. 4= A. I. R. *933 All. 41.. Where pleader states 
that he has no instruction, the case does not come within 
*933 A. L. J. 1298— A. I. R. 1933 All. 652. Where plaintiff was directed to appear 
but instead of him, his vakil appeared on that date, it is no appearanw by party. 
137 Ind. Cas. 792-36 M. L. W. 422 = 1932 M. W. N. 423= A. I. R- i932 Mad. 414. 

Distinction between rules 2 and 3. — Rule 2 which finds a place in the 
Chapter of adjournments, provides that if on any day, to which the hearing of*he 
suit is adjourned, the parties or any of them fail to 

dispose of the suit in one of the modes directed in that behalf by Order IXjOr maw 
such order as it thinks fit. The effect of this rule is to make rule 8 of Order IX 
appliceble to adjourned hearing of the cases. (23 C. 738). Rule 3 then provides 
that, if any party to a suit, to whom time has been granted, fails to produce his 
evidence or to cause the attendance of his witnesses or to perfo™ 
necessaty to the further progress of the suit for which tune has been allowed, the 

C. P. Code— 67 
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Court may notwithstanding such default, proceed to decide the case forthwith. 

It is obvious that the scope of rule 2 is quite distinct from that of rule 3* 
appears to contemplate a case in which the Court has materials before it to enable it 
to proceed to a decision of the suit. What rule 3 provides is, that the mere fact of a 
party making default in performance of what he was directed to do would not lead 
to the dismissal of the plaintiffs suit, if he was the party in default, or the decreeing 
of the claim against the defendants, if the defendant was the person who made the 
default •, the words ‘‘notwithstanding such default” clearly imply that the Court is to 
proceed with the disposal of the suit inspito of the default, upon such materials as are 
before it. Rule 2, on the ether hand speaks of the disposal of the suit, 
and undoubtedly includes cases in which there might not be any materials 
before the Court to enable it to pronounce a decision on the merits. It is 
the contingency contemplated in rule 2 may happen in a case which 
within the letter of rule 3. It may well happen, for instance, that a plaintiti 
to whom time has been granted to produce evidence, not only fails to do so, but 
also fails to appear. In such a case, if there are no materials on the re^rd, the 
appropriate procedure to follow would be that laid down in rule 2, but if there are 
meterials on the record, the Court ought to proceed under rule 3. 34 C. 235 
(237, 238) see also 41 C. 956= 18 C.W.N. 775. The proper way of construing i^le 3 
is, that where no default occurring under rule 2, default occurs under rule 3, Court 
should proceed under the latter provision and dispose of a case on merits ; but 
if the default consists in non-appearance, it is rule 2, which deals with such a 
case specifically that in terms applies. A. 1. R. 1936 Mad. 62 5a*7o M. L. J. 688 
= 1936 M. W. N. 589=43 L. W. 738-1936 M. W. N. 589 ; see also A. I. R. 1936 
All. 670= 1936 A. L. J. 902. In order to attract the provisions of Order I7» r* 3 
of the Civil Procedure Code, two conditions must co-exist. First, the application 
for adjournment must be at the instance of the party to suit applying for the 
production of evidence and secondly, there must be some materials on record on 
which the Court can proceed to pass judgment. When these two conditions are 
not satisfied, the proper course is to pass an order under rule 2 of Order I7* 39. 
C. W. N. 859 ; see also A. I. R. 1935 All. 210— 1935 A. L. J. 209-156 Ind, Cas. 
754 ; 30 N, L. R. 94=149 Ind. Cas. 512 ; 39 L. W. 353-1934 M. W. N. 40= A. 

I. R. 1934 Mad. 199; A. I. R. 1934 Lah. 5 6=34 P. L- R- >027; but see 
A. I. R. 1934 Oudh 171 = 11 O. W. N. 393=148 Ind. Cas. 456 ; A. 1. R. 1935 
All. 210=1935 A. L. J. 290; A. I. R. 1930 Rang. 123. Order IX, 
rule 6, provides for hearing of the suit on the day fixed in the summons 
for the defendant’s appearance, whereas Order XVII, rule 2, does for hearing of 
the suit at some later stage. In either case what is contemplated in these two 
rules is the procedure on the first day on which the hearing of suit, as distinguished 
from interlocutory proceedings takes place. Order XVII, rule 3, does not apply 
to a case of default in appearance but a case, in which a party who has appeared 
and has been given time to do some act in further prosecution of his case has failed 
to do so within the time allowed. In such a case the Couit may proceed with 
the suit and the decision is noi ex parie, A. I. R. 1922 Pat. 485= * 

Ind. Cas. 837 ; 57 Ind. Cas. 748. In default of appearance of the party, the proper 
order for the trial Court to pass is one under Order XVII, rule 2, and not rule 
3. A. I. R. 1925 Bom. 328=27 Bom. L. R. 477-87 Ind. Cas. 710; sec also 
A. I. R. 1925 Oudh. 433 = 2 O. W. N. 432=89 Ind. Cas. 418. The dismissal of 
a suit dismissed on having mistaken the date of hearing is under Order XVU, 
rule 2, and not r. 3. A. I. R. 1927 Rang. 46=4 Rang. 408=99 Ind. Cas. 717* Lo^cr 
Appellate Court is competent to determine the question whether a decree was 
passed under Order XV 11, rule 2 or undar Order XVII, r. 3. A. 1. R. 1928 Lah, 
427= 108 Ind. Cas. 61. Case of non-appearance falls under Order XVII, rule 2 
and not under r. 3 and as such provisions of Order IX must be followed in 
e such cases, there being no trial on merits. A. I. R. 1925 Oudh. 360-8$ Ind. Cas. 
14528; see also A. I. R. 1925 All. 267=47 A. 140—85 Ind. Cas. 470. Provisions 
Ls»f Order XVII, r. 2, apply even where defendant takes lime for producing evidence 
is ind absents himself. A. I. R. 1925 All. 2^7=47 A. 140— 85 Ind. Cas. 470. Even 
arf the defendant is absent on the.date of hearing the Court ought to pass an ex- 
' parte decree and not a judgment on merits under Order XVII, rule 3. The words 
'make such order as it thinks fit” in rule 2 do not include an order under r. 3^ A. I. 
R. 1925 All. 182=47 A. 181-22 A. L. J. 1041=85 Ind. Cas. 27. Order 2 cannot 
be distinguished from Order IX, which provides the procedure to be followed in cases 
falling under Order XVII, r. 2. Order AVIf, r. 3, is quite different and the remedy of 
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ihe party in that case is by way of appeal. It applies where two elements namely, 
extension of time for producing evidence is granted and where there is material oil 
record to decide the case on merits. A. I. R. 1925 Oudh 278 = 78 Ind. Cas. 340; 
sec also A. I. R. 1934 All. 107 ; A. I. R. 1934 Oudh 171 ; A. I. R. 1934 Mad. 199 ; 
29 N, L. R, 326=A. I. R. 1933 Nag. 234. Where both parties are absent on account 
of heavy rains, the order should be under rule 2. A. I. R. 1933 Nag. 370. Court can 
proceed under rule 3 if adjournment is given at instance of party and if there are 
materials on record. 37 C. W. N. 666= A. I. R. 1933 Cal. 412=144 Ind. Cas. 462 ; 
sec also 32 Bom L. R. 1430= A. I. R. 1931 Bom. iii ; but see 142 Ind. Cas. 86=56 
C. L. J. 12 = A. h R. 1933 Cal. 73. 

Appeal and Revision. — Revision lies from a wrong decision that Order IX, 
rule 13, did not apply to a case under Order XVII, rule 2. A.I.R. 1925 All. 267=47 A. 
140=85 Ind. Cas. 470. Where the Court acted wrongly in deciding the case on 
merits under Order 17, rule 3, the remedy lay by way of appeal. A. I. R. 1925 AH. 
252 = 84 Ind. Cas. 521. Pleadei's unpreparedness to aruge does not amount to non- 
appearance and the Court must proceed to decide the case on merits but a revision 
can lie on the ground that in dismissing an appeal the Court clearly acts illegally, 
and with material irregularity. A. I. R. 1925 Nag. 236=83 Ind. Cas. 257. The case 
cannot be dismissed after the decree is passed and an order under Order XVII, r. 2, 
would be without jurisdiction which can be rightly set aside in High Court. A. I. R. 
1924 P. C. 198 = 35 M. L. T. 143*^47 M. L. J. 441=20 M. L. W. 491 = 51 I. A. 321 = 
22 A. L. J. 990=40 C. L. J. 339 = 29 C. W. N. 391 = 5 P- T. 623 = 81 Ind. Cas. 741. 

3. [S. 158.] Where a^^y party to a suit to whom time has been granted 
^ , fails to produce his evidence, or to cause the 

sianding^eitherpmj a|{endance of his mtn^es or to perform any 

nroducc evidence etc necessary to the further progress of the 

’ ' suit, for which time has been allowed, the Court 

may notwithstanding such default, proceed to decide the suit forthwith. 

N» Zf — For local amendments in Allahabad and Oudh— infra. 

Scope. — This Rule is directed to a case where a party is definitely given time in 
order that he may take a certain step while it is necessary for him to take if he is to 
prosecute h>s case, and fails to take the step. A. 1. R. 1928 Cal. 341 = 111 Ind. Cas. 
430 = 47 C. L. J. 467. This rule applies only when a default is subsequently made 
by a party who himself had asked for adjournment A. I. R. 1929 Rang. 73=6 Rang. 
766=115 Ind. Cas. 668 ; A. I. R. 1928 Rang. 191. The word “default” in the rule 
includes any default amounting to non-prosecution of the appeal, by the plaimirf. 
A.I.R. 1931 Mad. i33 = (i93o) M. W. N. 1236= 130 Ind. Cas. 657. Failure of a 
party to produce a stay order within the time which is not an act necessary to the 
further progress of the suit, cannot be ground for the dismissal of the suit for non- 
prosecution. A.I.R. 1928 Nag. 24=10 N. L. J. 177=105 Ind, Cas. 30. Words 
"notwithstanding such default” clearly imply that the Court is to proceed with the 
suit inspiie of the default upon such materials as are before it. And if such materials 
fail to substantiate the claim, the suit will be dismissed for this reason and not for 
defauh. A. I R. 1927 Mad. 109=51 M. L. J. 684 = 99 Ind. Cas. 32. ‘‘Forthwith” 
means on meriis as gathered from facts available. 3 L. W. 1067 = 3* Cas. 307. 

Rule is an enabling and not a mandatory rule. 52 Ind. Cas. 292= 150 P. R. 1919. 
Where no time was granted for production of evidence, r. 3 is not applicable. A. 1. R. 
1923 Lab. 281 = 69 Ind. Cas. 368. A case for default in appearance is not contempla- 
ted by Order XVII, rule 3, but a case where party is given lime to do some act in 
further prosecution of case and fails to do it within that time. The suit may in such 
case be proceeded with but the decision is not tx parte, A. 1. R. 1922 Pat. 
485 = 1 Pat. 188=69 Ind- Cas. 837 ; see also A. I. R. 1921 Bom. 45^=45 B. 
1181 = 23 Bom. L. R. 511=64 Ind. Cas. 289; 41 A. 663=17 A. L. J. 849 = 
51 Ind. Cas. 850; A. I. R. 1924 Mad. 43=18 L. W. 209= ( 1923) M. W. N. 
802 = 73 Ind. Cas. 982; A. I. R. 1923 Oudh 18=9 O. L. J. 543=72 Ind. Cas. 
394. Rule 3 applies only after suit has been instituted and only after it has 
been jdjourned for evidence. 86 Ind, Cas. 49i = A. I. R. 1925 Mad. 1045. The 
dismissal of a suit under Order XVll, rule 3, for failure to supply copies of entry in 
account books in certain specific language is illegal. A. 1. R. 1925 Pat. 316=75 
Ind. Cas. i. Where vakil pleads on instruction and party is not prepared to go on, 
rule 2 applies. A. I. R- 1934 Mad. 199. Rule 3 applies only where party to w'hom 
time has been granted fails to perform any act necessary for the progress of suit. 
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A. I. R. 1933 All. 907 ; see also 29 N. L. R. 326= A. I. R. 1933 Nag. 234 ; I 43 
Cas. 307=1932 A. L. J. iioo=A. I. R. 1933 All. 118. 

Where plaintiff was present on the day of hearing, Court is not justified in 
dismissing the suit under Order XVII, r. 3, on the ground that the plaintiff was 
absent on the day fixed for hearing for return of summons. Such an order is illegal. 
A. I. R. 1927 Lah. 484=102 Ind. Cas. 289 Order dismissing a suit on default 
after having refused adjournment is a decree and not an order from which an appeal 
lies. A. 1 . R. 1927 Rang. 148 = 5 Rang. 838 = 6 Bur. L. J. 77= loi Ind. Cas. 618. 
Failure of plaintiff to give evidence as a witness as ordered is ground for the 
dismissal of a suit and the Court must try the suit on merits. A. I. R. 1927 Lah. 
388=100 Ind. Cas. 788. Order XVII, r. 3 of the Code does not apply to non-produc- 
tion of document which ought to be produced by plaintiff when plaint is presented. 
A. I. R. 1924 Lah. 608 = 76 Ind. Cas. 254. Rule 3 does not authorise summary 
dismissal where party has paid the process-fee and the Court and its officers 
arc responsible for effecting service and an adjournment caused by non-atten- 
dance of witnesses^ for want of service is an adjournment in the ordinary course 
and does not amount to time granted under Order XVII, r. 3. A. I. R. 1924 Lah. 
404 = 71 Ind. Cas. 862 ; A. I. R. 1926 Lah. 27 = 89 Ind. Cas. 857. Plaintiff alone cannot 
be held responsible for failure to cause attendance of witnesses for not paying 
process-fee in time where process-server was negligent. This stringest provisions 
of Order XVII, r. 3, should not be applied to such a case. A. I. R. 1924 Lah. 272 = 69 
Ind. Cas. 665. Where defendant wanting stay of suit is ordered to produce copy 
of certain document on date fixed and defendant fails to appear on that date 
an exparie decree cannot be passed where no order is passed fixing date for trial 
and case should be heard on merits, iii P. L. R. 1916=137 P. W. R. 1916 = 36 Ind. 
Cas. 32. Where in a suit a date was fixed for the appointment of a guardian of a 
minor defendant, and on plaintiffs failure to appear on that day the suit was dis- 
missed : Held that the default of the plaintiff fell under Order XVII, r. 3 and not under 
Order IX, r. 8 of the C. P. Code. A. I. R. 1922 Pat. 252 = 6 P. L. J. 650=2 P. L. T. 
572 = 63 Ind. Cas. 570. Where a pleader appears for a defendant who is absent and 
says there is no instruction and a decree is passed under Order XVII, r. 3, the 
decree is on merits and notan decree. A. I. R. 1922 All. 497 = 77 

Ind. Cas. 527. Re-hearing cannot be claimed in any case in which a suit 
is decided under Order XVII, r. 3, even if Order XVII, r. 2, is mentioned by 
mistake instead of Order XVII, r. 3 in the judgment. The remedy is 
byway of appeal. A. I. R, 1925 Oudh 495 = 86 Ind. Cas. 356. There 
is no justification in dismissing suit for failure to amend plaint and pay 
adjournment costs, under Order IX, r. 8, nor can the dismissal come under Order 
XVII, r. 3, where there is no judgment on merits. A. I. R. 192^ Lah, 571=96 Ind. 
Cas. 312. After having allowed five days' time to the defendant to produce his 
witnesses, the Court was not justified in passing an ex par/e decree without waiting 
for five days. A. I. R. 1930 Cal. 251 = 50 C. L. J. 549= 126 Ind. Cas. 41 1. Where 
order apparently passed under Order XVII, r. 3 but really was under Order I.K, r. 8, 
the lower Court was competent to hear the appeal from an order refusing to restore 
thesuit. 27 A. L. J. 391 = 116 Ind. Cas. 752. Where an application for setting 
aside of an ex parte decree was allowed conditionally on payment of costs, and on 
default of payment the Court decided the suit on merits, it was held that the 
decision is a decree under Order XVII, r. 3 and not an order under Order IX, 
r. 6. A. I. R. 1930 Oudh 351 = 70 W. N. 582=127 Ind. Cas. 27. Adjournment 
having been refused, pleader withdrew from the suit and failed even to examine 
witness in attendance for which no valid reason was given, held the order of dis- 
missal under Order XVII, r. 3. should be passed. A. I. R. 1929 All 432 = (i929)A.L.J. 
507=119 Ind. Cas. 569. 

Rule 2 of Order XVII applies only when one of the parties or both 
parties are absent. Where both parlies were present but the suit was dis- 
missed for default, the fact that a formal order and not a decree was prepared 
by the Court, cannot be final of the question whether or not the decision of Court 
was one under rule 3 of Order XVII. A. 1 . R. 1927 All. 507= 102 Ind. Cas. 273. In 
a revenue suit adjournment was granted on payment of costs which were not paid 
and the suit was decreed it was held that the case ought not to have been decided 
on merits from the evidence available and not arbitrarily. 14 R. D. 86. Court 
should not be too technical in the matter of adjournment and should not refuse it 
lor a solitary failure to produce witnesses. A. 1 . K. 1926 Mad. 859=(i926) M. W. N. 
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434 = 96 Ind. Cas. 536 ; see also 93 Ind. Cas. I024=A. I. R. 1926 Lah. 501. Where 
suit is dismissed for default on failure of party to produce evidence when party is 
present, the dismiss \1 must be deemed to be an order under rule 3 and an appeal is 
competent. 95 Ind. Cas. 798. 

Appeal.— Where a decree is wrongly passed on merits under Order XVII, rule 
3, party aggrieved should appeal against decree itself and not treat it as ex parte 
and against order refusing to set it aside. 3 L. W. 524=33 Ind. Cas. 660. Order 
purporting to be passed under Order XVII, rule 3, cannot be treated as an ex parte 
decree and hence an application to set aside would not lie but an appeal does lie 
therefrom. A. 1. R. 1927 Lah. 562 = 103 Ind. Cas. 192. 


ORDER XVIII. 


Hearing oj the Suit and Examination of Witnesses. 


1. [S. 179, Expl.] The plaintifif has the right to begin unless the defen- 
Right to begin. admits the facts alleged by the plaintiff and 

contends that either in point of law or on some 
add itional facts alleged by the defendant the plaintiff is not entitled to any part 
of the relief which he seeks, in which case the defendant has the right to begin. 


Scope.— Where in a suit for restitution of conjugal rights by husband, the 
wife admitted marriage but pleaded coercion and non-consent, the defendant had 
the right to begin. 23 Ind. Cas. 242 = 7 Bur. L. T. 129. The general rule is that 
the puty on whom the burden of proof lies should begin. T ay lar on Evidence % 
379- Generally a plaintiff has the right to begin in a civil cas;. 7 C. L. R. 274. 
In a claim for mesne prod is by the successful appellant against the other party 
who had {dttn possession in execution of decree of trial Court the person claim- 
ing it in the position of a plaintiff and he should begin. A. I. R. 1925 Mad. 145 
= 47 M. 800=48 M. L. J. 89=92 Ind. Cas. 792. If on the issue or issues of facts, 
the burden of proof is on the defendant, he has the right to begin. 40 C. W. 
N. 865. 


2. [S. 179, first para, S. 180, first and second parasO (l)On the 
„ j , . ^ day fixed for the hearing of the suit or on any 

ewS other day to which the hearing is adjourned, the 

party having the right to begin shall state his 
case and produce his evidence in support of the issues which he is bound 
to prove. 

(2) The other party shall then slate his case and produce his evidence ( if 
any) and may then address the Court generally on the whole case. 

(3) The party beginning may then reply generally on the whole case. 

iV, B . — For local amendments in Calcutta, Madras and Rangoon, — Vide infra, 

Scope.’^Day on which issues are framed is not meant by or included in ''day 
fixed for hearing of suit.” A. J. R. 1925 All. 98 = 82 Ind. Cas. 73. Party cannot 
introduce new pleadings without leave of Court, at the time of stating the case under 
O. XVIII, r. 2, but has only the right to state his case as already put forward. A.l.R. 
1927 Lah. 615=103 Ind. Cas. 501. Where panies were not ready on day to which 
case was adjourned for argument, but was permiiied to put in written agrument 
and subsequently the Judge's predecessor came in and after local inspection deli- 
vered judgment : Held parties had sufficient opportunity to argue and judgment was 
not vitiated. A. I. R. 1924 Lah. 107 = 4 Lah. 364. 


Evidence 

issues. 


where several 


3. [S. 180, third para.] Where there are several issues, the burden of 

proving some of which lies on the other party, 
the party beginning may, at his option, either 
produce his evidence on those issues or reserve 
il» by way of answer to the evidence produced by the other party ; and, in the 
latter case, the parly beginning may produce evidence on those issues after the 
other party has produced all his evidence, and the other party may then reply 
specially on the evidence so produced by the party beginning ; but the party 
beginning will then be entitled to reply generally on the whole case. 



534 


t&B CODE OP CIVIL PORCEDURk. 


to; 18, r. 5. 


4. [S. 181.] The evidence of the witnesses in attendance shall be taken 


Witnesses to be examined in 
open Court. 


orally in open Court in the presence and under 
the personal direction and superintendence of 
the Judge. 


Scope. — Evidence in civil cases must be recorded by Judge himself. It is 
extremely undesirable to allow witnesses to be examined by some one else, and the 
procedure is gravely objectionable. Yet the procedure is only an error, defect or 
irregularity in the proceedings, and does not affect the merits of the case or the 
jurisdiction of the Court and is no ground for reversing the decision of the Judge. 
A. I. R. 1928 Pat. 438=10 P. L. T. 474=115 Ind. Cas. 237. A Court should in 
all cases exercise the powers, with which they, are entrusted by law in the 
examination of witnesses if they are not properly examined. 10 W. R. 280. As 
regards the examination of pardanashin lady. Vide 15 C. 775 ; i B. L. R. 5. 


5. [S. 182.] In cases which an appeal is allowed the evidence of each 
„ . , v II 1 1 witness shall be taken down in writing, in the 

in*araeaJaWe*c Jm language of the Court, by or in the presence and 

‘ under the personal direction and superinten- 

dence of the Judge, not ordinarily in the form of question and answer, but in 
that of a narrative, and, when completed, shall be read over in the presence 
of the Judge and of the witness, and the Judge shall if necessary, correct the 
same, and shall sign it. 


N. B . — For local amendment in Rangoon.— infra. 


Scope.— Provisions of this section are not complied with where Judge dictates 
evidence to the typist and revises and signs the typed copy, but it gpiounts to a 
mere irregularity and not illegality. A. 1 . R. 1929 Cal. 78=55 C. 1084=113 Ind. 
Cas. 833. If there is only one record in cases where an appeal is allowed it should be 
made in writing by the Judge’s own hand ; while if evidence is taken dovn by some 
other person though, in the presence and under the personal direction and super- 
intendence of the Judge, the Judge also must make or cause to be made a memo as 
provided by rr. 8 and 14. A.I R. 1929 Cal. 78=55 C. 1084=113 Ind. Cas. 833. Parties 
need not be examined on oath but Court can do so if necessary. Statements of 
witnesses are required to be read out to him for a double reason. Any mistake 
by deponent or by the writer may be rectified and secondly, a is 

provided for a person who had made a false statement. Omission to read out 
deprives him of locos penitential and such omission renders conviction under s. 193, 

I. P. Code, illegal altogether. 12 P. R. Cr. 1917=18 Cr. L. J. 607 = 15 P. W. R. Cr. • 
1917 = 39 Ind. Cas. 847; A. I. R. 1924 Cal. 705 = 51 C. 236=25 Cr. L. J. 1027 = 

Si Ind. Cas. 803. Rule is sufficiently complied with when read over by witness 
himself, depositions so read over prove themselves under s. 80, Evidence Act. 
46 C. 895 = 230. W. N. 661 = 29 C. L, J. 533*50 Ind. Cas. 660. Small Cause Court 
Judge is not bound to read over to witnesses their depositions and therefore the 
depositions so recorded are admissible in evidence against those witnesses in 
prosecution for perjury. A. I. R. 1925 Nag. 412*26 Cr. L. J. 1350=89 Ind. Cas, 
390. Non-compliance with provisions of Order XVIII, rules 5, and 6 do not 
render the deposition inadmissible in evidence at a subsequent trial of the deponent 
for perjury the provisions being directory only. A. I. R. 1923 Nag. 39=18 N. L. R. 
192=23 Cr. L. }. 500=68 Ind. Cis. 36. Secondary evidence to prove witnesses’ 
statement not read over to them as required by Order XVllI, r. 5, C. P. Code is 
inadmissible under s 91, Evidence Act. 10 P.W.R, 1920 Cr. = 2i Cr. L, J. 830= 

58 Ind. Cas. 830. Reading out deposition to a witness in adjoining room and at a 
distance of 30 feet from Judge’s seat is sufficient compliance and deposition is 
admissible in evidence in prosecution under s. 193, 1. P. Code. Irregularity in reading 
out affects its weight and not its admissibility. (1918) M. W. N. 239=7 L. W. 43S» 

24 M. L. T. 242=45 Ind. Cas. 507*19 Cr. L. J. 603 ; see also 45 C. 825*27 C. L. J. 
377*22 C. W. N. 825=45 Ind. Cas. 258. Where a Commissioner of partition and 
Special Referee is appointed by the original side of the High Court, the provisions 
of Order 18, rules 5 and 6 apply although Order 49, rule 3, makes those provisi6ns 
inapplicable to the proceedings conducted by the Court itself. Therefore the 
deposition of a witness should be read over and explained* to him after it is complex 
ted and, if necessary, translated into a language which he understands. A. I. R. 
1934 Cal. 737*38 C. W. N. 624*61 Cl 488. 
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Memorandum when evidence 
not taken down by Judge. 


When evidence may be taken 
in English. 


6 . [S. 183.] Where the evidence is taken down in a language different 

When deposition to be inter- which it is given, and the witnew 

preted. understand the language in which it is 

taken down, the evidence as taken down in 
writing shall be interpreted to him in the language in which it is given. 

N, A— For local amendment in Rangoon. — Vide infra. 

Scope. — Where evidence by witness given in urdu and recorded by Judge in 
English and not interpreted to him, this rule is not applicable. 132 Ind. Cas. 270= 
8 O. W. N. 685=A. I. R. 1931 Oudh 385. 

7. [New.l Evidence taken down under section 138 shall be in the forlh 

Evidence under section 138. *>7 tule 5 and shall be read over and 

^ Signed and, as occasion may require, interpreted 
and corrected as if it were evidence taken down under that rule. 

8- [S. 184.] Where the evidence is not taken down in writing by the 

Judge, he shall be bound, as the examination of 
each witness proceed^, to make a memorandum 
of the substance of what each witness deposes 
and such memorandum shall be written and signed by the Judge and shall form 
part of the record. 

N. H.— For local amendment in Rangoon. — Vide infra. 

9. [S. 185.| Where English is not the language of the Court, but all 

the parties to the suit who appear in person, and 
the pleaders of such as appear by pleaders, do 
not object to have such evidence as is given in 

English taken down in English, the Judge may so take it down. 

10. [Sv 186.] The Court may, of its own motion or on the application 

Anv nariicular Question and pleader, take down any 

ansJe^may be taken down. particular question and answer, or any objection 

to any question, if there appears to be any 

special reason for so doing. 

11. [S, 187.] Where any question put to a witness is objected to by a 

. ^ j j party or bis pleader, and the Court allows the 

Questions objected to and ^ the Judge shall takedown the 

a owe y o . question, the answer, the objection and the name 

of the person making it, together with the decision of the Court thereon. 

Notes.— -Court may rule out as irrelevant any particular answer after it is given 
but cannot say beforehand that all evidence yet to be taken is going to be irrelevant 
nnd cannot refuse to record it on the ground that it believed it to be biased. A. I. R. 
1923 Nag. 58=68 Ind. Cas. 272. 

12. [S. 188.] The Court may record such remarks as it thinks material 
Remarks on demeanour of respecting the demeanour of any witness while 

witnesses. under examination. 

Notes.— Court's power as regards demeanour, vide. A. I. R. 1922 All. 107= 
44 A. 401=66 Ind. Cas. 1005. 

18. [S. 189.] In cases in which an appeal is not allowed, it shall not be 
, r -j necessary to lake down the evidence of the wit- 

Memorandum of evidence in writing at length ; but the Judge, as the 

unappea able cases. examination of each witness proceeds, shall make 

a memorandum of the substance of what he deposes, and such memorandum 
sha^l be written and signed by the Judge and shall form part of the record. 

Notes.— Memorandum of substance of evidence and not short extiact should be 
taken. 9 C. W. N. 418 ; 9 C. W. N. A 20 ; 30 Ind. Cas. 634*2 L. W. 8o3*(i9iS) 
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14. [S. 190.] (1) Where the Judge is unable to make a memorandum 

. j , , , , .as required by this Order, he shall cause 

nJeUmnd?m%o® recSd ‘he of such inability to be recorded, 

sons of his inability. cause the memorandum to be made 

in writing from his dictation in open Court. 

(2) Every memorandum so made shall form part of the record. 

B . — For local amendment in Rangoon — Vide infra. 

15. [S. 191.] (1) Where a Judge is prevented by death, transfer or other 

... cause from concluding the trial of a suit, his 

token before Lothtr Judge”” successor may deal with any evidence or memo- 

random taken down or made under the foregoing 
rules as if such evidence or memorandum had been taken down or made by him 
or under his direction under the said rules and may proceed with the suit from 
the stage at which his predecessor left it. 

(2) The provisions of sub-rule (1) shall, so far as they are applicable, be 
deemed to apply to evidence taken in a suit transferred under section 24. 

Scope. — This rule provides the case of a Judge dying or leaving the Court before 
the conclusion of a suit and gives his successor powers to deal with the evidence 
as if he himself has taken it down, no P. R. i886 ; i? lud. Cas. 278—1912 M. W. 
N. 999. But it does not empower the Judge to decide a case on evidence taken 
by his predecessor without giving notice to the parties and giving them an opportu- 
nity of being heard before judgment is pronounced. 110 P. R. 1886; see also 91 
P. R. 1^4 ; 39 Ind. Cas. 651 = 19 P. R. 1917. Where after remand a new plaintiff 
is substituted, a suit should be tried de novo. 9 lad. Cas. 254 = 9 M. L. T. 324 •, see 
also 39 Ind. Cas. 651 = 14 P. R. 1917. This rule is applicable where a case has been 
transferred after being heard in part. 25 M. 595. 


Power to examine 
immediately. 


witness 


16. [S. 192.] (0 Where a witness is abaut to leave the jurisdiction of 

the Court, or other sufficient cause is shown to 
the satisfaction of the Court why his evidence 
should be taken immediately, the Court may 

upon the application of any party or of the witness, at any time after the insti- 
tution of the suit, take the evidence of such witness in manner hereinbefore 
provided. 

(2) Where such evidence is not taken forthwith and in the presence of the 
parties such notice as the Court thinks sufficient of the day fixed for the exami- * 
nation, shall he given to the parties. 

(3) 'I'he evidence so taken shall be read over to the witness, and if he 
admits it to be correct, shall be signed by him, and the Judge shall, if necessary, 
correct the same, and shall sign it, and it may then be read at any hearing of the 
suit. 

Notes,— 5 B. L. R. O, C. 252. 

17. [S. 193.] The Court may at any stage of a suit recall any witness 

^ 11 j who has been examined anJ may (subject to the 

"" ^^w of evidcHce for the time being in force) put 

^ * such questions to him as the Court thinks fit. 

18. [New.] Court may at any stage of a suit inspect any property 

or thing concerning which any question may 
arise. 


Power of Court to inspect. 


N. B . — For insertion of new rule in Allahabad. — Vide infra. 

Notes. — Finding based absolutely on local inspection should be allowed in 
special cases only. A. I. R. 1929 All. 116=113 Ind. Cas. 762 ; see also A. I. R. 1923 
Lah. 546=73 Ind. Cas. 616. Local insj^ction when foundation for judgment must 
be recorded. 65 Ind. Cas. 601. Propriety of inspection, which need not be recorded 
is only to lest correctness of evidence. Judgment cannot be based on it A. I. R. 
1925 Cal. 170=80 Ind. Cas. 292. Court's inference in plot examination 
without statement of facts seen is not sufficient and cannot be substituted for oral 
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evidence. A. I. R. 1929 All. 116=113 Ind. Cas. 865. Propriety of inspection is to 
ascertain truth about evidence given. A. I. R. 1930 Lah. 152 = 124 Ind. Cas. 346. 
Decision following Court's observation is wrong for want of cross-examination. A. L 
R. 1930 Nag. 40 s: 1 19 Ind. Cas. 695. Failure to record result of local inspection 
does not vitiate judgment. 58 Ind. Cas. 909. Re-enactment of scene in local inspec- 
tion regarding accident is not desirable. A. I. R. 1929 Cal. 774=1929 Cr. Cas. 518 
= 123 Ind. Cas. 745. Party cannot complain if Court issuses statements made by 
witness during inspection to confirm his independent impression provided procedure 
is followed with parly's consent. 4 Pat. L. W. i89=(i9i8) Pat. 131 = 44 Ind. Cas. 
263. Judges are entitled to make local inspection to understand evidence. But 
they cannot base findings of facts solely upon its result. 131 Ind. Cas I39=A. 1. 
R. 1931 Mad. 531. 


ORDER XIX. 


1. [ S. 194,] 

Power to order any point 
to he proved by affidavit. 


Affidavits, 

Any Court may at any time for sufficient reason order that 
any particular fact or fads may be proved by 
affidavit, or that the affidavit of any witness may 
be read at the hearing on such conditions as the 


Court thinks reasonable : 

Provided that where it appears to the Court that either party 
desires the production of a witness for cross-examination, and that such 
witness can be produced an order shall not be made authorising the 
evidence of such witness to be given by affidavit. 


Scope.— Document may be proved hy ex parte affidavit only in special case. 
A. I R. 1926 All. 166=23 A. L. J. 961 = 89 Ind. Cas. 22. Affidavits amount to 
evidence only under Order XIX. 1921 Mad. 381 = 30 M. L. T. (H. C.) 26=63 
Cas. 258. Affidavit signed by Court and sworn before it need not be sealed. A. I. 
R. 1927 Lah 376= 2 Pat. L. R. 300=101 Ind. Cas. 615. Regarding signature of 
counsel no diffeience lies between affidavits and pleadings. A. I. R. 1928 Mad. 
175= ^4 M. L. J. 65 = (ig27) M. W. N. 885 = 27 L. W. 237 = 51 242=107 Ind. Cas. 

804. There is no need of affidavits where counsel is asked to make statement 
relating to facts of case. A. I. R. 1928 Mad. 690= (1928) M. W. N. 634=110 Ind. 
Cas. 837. Fact that Court admitted affidavit of plaintiffs next friend to prove 
pronote and not calling him as witness is not illegal if there is no contention as 
to facts. 142 Ind. Cas. 386 = A. I. R. 1933 Mad. 164. By virtue of r. 24 of the 
Non-Dcmiciled Divorce Rules under the Colonial Divorce Jurisdiction Act, 1926, 
and by virtue of sections 51 and 45 of the Indian Divorce Act and Order XIX, rule i 
of C. P. Code, the Court may at any time, for efficient reason, allow a petitioner 
and her witness in divorce proceedings, to give evidence on affidavit provided 
always that they will have to be present for cross-examtnation if and when 
required. 38 C. W. N. 969. 


2. [S. 195.] (1) Upon any application evidence may be given by affida- 
Power to order attendance of vit, but the Court may, at the instance of either 

deponent for cross-examina- party, order the attendance for cross-examina- 
tion. tion of the deponent. 

( 2 ) Such attendance sliall be in Court, unless the deponent is exempted 
from personal appearance in Court, or the Court otherwise directs. 

3. [S. 196.] (1) Affidavits shall be confined to such facts as the deponent 

t.- 1 . i 3 cj ■ is able of his own knowledge to prove, except 

shall be confined. ^ r applications, on which state- 

ments of his belief may be admitted : provided 
that the grounds thereof arc stated. 

( 2 ) The costs of every affidavit which shall unnecessarily set forth matters of 
hears^ or argumentative matter, or copies of or extracts from documents, shall 
unless the Court otherwise directs, be paid by the party filing the same. 


N, A— For local amendments in Allahabad and Rangoon. — infra. 

Scope. — Matters of knowledge and information should be distinguished. A. I. R. 
1924 Pat. 312 = 5 Pat. L. T. 124=73 7^1. Affidavit as to points in argument 

C, P. Code— 68 
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sworn by deponent without understanding language is valueless. 41 Ind. Cas. i. 
Where matters are alleged to be true to information, but source of information is not 
disclosed, Court will not take notice cf such matters. 35 C. W. N. 1297=* 136 
Cas. 9 oi~A. I. R. 1932 Cal. 255 ; see also 22 C. W. N. 700=46 Ind. Cas. 335. 
Affidavit not complying with requirements of Order 19, r. 3, is still declaration. 144 
Ind. Cas. I57=A. I. R. 1933 Pat. 513. Where one proposes to rely on an affidavit, 
the provisions of Order XIX, r. 3, must be strictly followed, and every affidavit 
should clearly express how much is a statement of the deponent’s knowledge and 
how much is a statement of his belief, and the grounds of belief must be stated with 
sufficient particularity to enable the Court to judge whether it would be safe to act 
on the deponent’s belief. 37 C. 259=6 Ind. Cas. 666 ; see also 38 C. W. N. 771** 
61 C. 814. 


ORDER XX. 


Judgment and Decree. 

1. [S. 198.] The Ccurt, after the case has been heard, shall pronounce 

, , ^ ^ , , judgment in open Court, either at once or on 

Judgment tvhen pronounced. 

given to the parties or their pleaders. 

For local amendment in Madras. — Vide infra. 


Scope of order XX.— Order XX extends to Provincial Small Cause Courts. 
A. I. R. 1928 All. 688=110 Ind. Cas. 818. In a suit for damages for failure to take 
delivery of goods no preliminary decree can be passed. A. I. R. 1926 Lah. 337 = 93 
Ind. Cas. 1012. Failure to make mention of oral evidence does not show that 
evidence was ignored. 59 Ind. Cas. 963. 

Scope of rule 1. — Commencement to write judgment before hearing whole 
evidence and arguments is irregular, A. I. R. 1933 All. 196. Where judgment was 
written and signed by Judge at home, and communicated 10 parlies by clerk in 
absence of Judge on account of illness, the case was remanded for fresh hearing. 
130 Ind. Cas. 573=52 C. L. J. 566= A. I. R. 1930 Cal. 164. Mere order in order 
sheet **that suit be dismissed in terms of compromise” is not disposal of suit. 
A. 1 . R. 1933 Judgment delivered not in presenre of, or without notice to 

parties is not nullity. 141 Ind. Cas 44=28 N. L. R. 308 = A. I. R. 1933 Nag. 12. 
Judgment is deemed to have been given even if not read by Judge. 94 Ind. Cas. 
121. Decree following judgment though not validly pronounced, should 
not be interfered. A. I. R 1925 All. 293 = 47 A. 332 = 23 A, L. J. 145 = 86 
Ind. Cas. 869. Day of pronouncing judgment if not pronounced on same day 
should be notified to parties. 9 Bur. L. J. 250=38 Ind, Cas. 675, Judg- 
ment pronounced in contravention of Order XX, rules i to 3, is irregular 
but if waived by party it should not be reversed. 46 C. 979=29 C. L. J. 438 = 51 Ind. 
Cas. 405. Judgment pronounced in absence of parly without notice to him is 
not correctly pronounced. A. I. R. 1925 All. 293 = 47 A. 332 = 23 A. L. T. 145 = 86 
Ind. Cas. 869. Rule of pronouncing judgment in open Court should be strictly 
adhered to. A. I. R. 1923 Pat. 129=1 Pat. 771 = 75 Ind. Cas. 879. Notice of result of 
appeal must be given to parties. Mere posting on notice-board is not sufficient. A. I. 
R. 1921 Mad. 690=41 M. L. J. 385 = 14 L. W. 5i4=(i92i) M. W. N. 866=65 Ind. 
Cas. 82. 


Power to pronounce judg- 2- |S. 199.] A Judge may pronounce 
ment written by Judge’s pre- ^ judgment written but not pronounced by 
decessor. his predecessor. 

Scope.— judgment not pronounced by Judge may be delivered by FOccessor. 
42 A. 362=18 A. L. J. 356=61 Ind. Cas. 932 ; sec also A. I. R. 1931 All. 9o=(i93o) 
A. L. J. 1566= 130 Ind. Cas. 303 ; 29 C. L, J. 568 — 46 Ind. Cas. 618 ; 80 P. R. 1916— 
128 P. W. R. 1916 = 43 P. L. R. 1917=35 Ind. Cas. 938 ; i Pat. L. T. 77 = 5 P. L. J. 
147= 58 Ind. Cas. 437 ; 50 Ind. Cas. 641. Executing Court should not take notice 
of uncertified or unwritten adjustment. A. I. R. 1921 Pat. 360=1 P. L. T. 149=5 P. 
L. J. 70=55 Ind. Cas. 890. Judgment after expiration of authority is nullity. ^ I. R. 
1924 Rang. 358=4 U. B. R. 171 — 76 Ind. Cas. 170. Judgment by retiring Judge 
held to be validly pronounced by his successor in office. 130 Ind. 035.303=1930 
A. L. J. 1566=53 All. 1 33 = A. I. R, 1931 All. 90, A judgment written by an cx- 
Judge after he has ceased to be a Judge is valid as a judgment, which may he 
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pronounced by his successor in office under OrJer 20, rule 2. A. I. R. 1936 Rang. 
147 = 14 Rang. 136 (F. B.) Under Order 20, rule 2, it is not necessarily incumbent 
upon the successor of the Judge, who wrote a judgment after he had ceased to be a 
Judge of the Court in which the trial was held to pronounce the judgment that had 
been written by his predecessor. He has a discretion in the matter, and if he is in 
doubt as to the correctness of the judgment that had been written by his predecessor 
he ought either to act in accordance with the provisions of Order 18, rule 15 or to 
hear the case de novo. Ihtd. 


3. [S. 202.] The judgment shall be dated and signed by the Judge in open 
T., , Court at the time of pronouncing it, and when 

^ ® * once signed, shall not afterwards be altered or 

added to save as provided by section 152 or on review. 

iV. Z?. — For local amendment in Madras. — Vide infra. 


Notes.— Pronouncing judgment written and signed by predecessor is valid. 
5 Pat. L J. 147=1 Pat. L. T. 77=58 Ind. Cas. 437. Provisional judgment is not 
operative until passing of decree. 9 S. L. R. 193 = 34 Ind. Cas. 867. Inherent 
powers cannot be exercised against provisions of Code. A. I. R. 1925 Pat. 36 = 3 
Par. 778 = 6 P. L. T. 309 = 84 Ind. Cas. 820 ; see also A. I. R. 1925 Pat. 47 = 3 Pat. 
654=82 Ind. Cas. 813. Court cannot substantially alter judgment pronounced once 
except for clerical or arithmetical mistakes. A. I R. 1923 Mad. 663=18 L, W. 105 
= 72 Ind. Cas 688. Order passed under s. 151 cannot be recalled except in review 
or under s. 152. A. I. R. 1924 Pat. 696=5 P. L. T. 631. Order setting aside ex parte 
decree is judgment and cannot be set aside save under s. 152 or on review. 145 Ind. 
Cas. 302=10 O. VV. N. 794 = A I. R. 1933 Oudh 385. Where owing to misdescrip- 
tion decree is wrongly named, Court can in execution bring real judgment-debtor 
on record. 144 Ind. Cas. 901 = 35 Bom. L. R. 200= A. I. R. 1933 Bom. 200. Where 
a Court passed an order under a misapprehension of facts, it is open to it under 
iis inherent power to set aside such order when true facts are brought to light. Order 
20, rule 3, has no application to such cases. 148 Ind. Cas. 614= 1934 A. L. J. 862 
= A. I- R. 1934 All. 287 ; see aUo A. I. R. 1934 Nag. 234=152 Ind. Cas. 211. The 
infringement of the procedure prescribed by Order 20, rules i, 2 and 3 merely consti- 
tutes an irregularity curable by consent or waiver and it affords no ground for 
reversal of the decree based on the judgment irregularly pronounced. A. I. R. 1934 
Lah. 763=149 Ind. Cas. 430. 


4, [S. 293.] (1) 

of Small Cause 


Judgment 

Courts. 


Judgments of a Court of Small Causes need not contain 
more than the points for determination and the 
decision thereon. 


(2) Judgments of other Courts shall contain a concise statement of the 

case, the points for determination, the decision 
Judgments of other Courts. thereon, and the reasons for such decision. 

Judgment of Small Cause Courts. — Small Cause Court’s judgment must 
comply with provisions of Order XX, rule 4. 95 Ind. Cas. 584. Judgment of Small 
Cause Judge need not be in detail, but application of judical mind must be apparent. 
A. I. R. 1930 All. 832 = (i93o) A. L. J. 1090=128 Ind. Cas. 766. The simple state- 
ment that issues are not proved and claim be dismissed is not sufficient. 10 Lah. 
C. J. 248. But judgment of Small Cause Courts need not involve reasons. 13 O. L. J. 
301=97 Ind. Cas. 172 ; A. I. R. 1925 Oudh 648 = 88 Ind. Cas. 376. Small Cause 
Court’s judgment must involve points for determination and reasons for it. A. I. R. 
1925 Oudh 283 = 79 Ind. Cas. 547 ; A, I. R. 1923 Ring. 252 = 2 Bur. L, J. 108=76 Ind. 
Cas. 600 ; see also A. I. R. 1937 Cal. 308. Judgment of Small Cause Court mixing 
points and issues is against Order XX, r. 4- A. I. R. 1925 Mad. 1229=49 M. L. J. 354= 
90 Ind. Cas. 968. Small Cause Court’s judgment need only comply with provisions 
of Order XX, r, 4. A. I. R. 1922 Mad. 360=42 M.L.J. 583=15 C. W. N. 642=31 M. L. 
T. 124 = 70 Ind. Cas. 791 ; 48 Ind. Cas. 75^ •, 67 Ind. Cas. 85. Judgment of Small 
Cause Court should be intelligible^and contain points for decision. A, I. R. 1922 
Pat. ^37 = 3 P. L. T. I22 = (i92i) Pat. 298 = 64 Ind. Cas. 226. To show application 
of Judge's mind, judgment of Small Cause Court must involve short statement of 
reasons for decisions. 12 L. W. 285= 59 Ind. Cas. 906. Small Cause Court’s judg- 
ment not complying with provisions of Order XX, r, 4, is open to revision. 27 P. L. 
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R. 135 = 93 Ind. Cas. 632. Small Cause Court case must be decided as carefully as 
regular suits. Judgment must contain points for decision and decision thereon. 136 
Ind. Cas. 701 = 7 Luck. 526=9 O. W. N. 24 = A. I. R. 1932 Oudh 143 1 see also 142 
Ind. Cas. 844= A. I. R. 1933 Sind 62 ; 55 M. 671 = A. I. R. 1932 Mad. 336=62 M. 
L. J. 439=35 M. L. W. 520=137 Ind. Cas. 369. A judgment is sufficient and can 
be said to conform with the provisions of Order 20, rule 4, if it states the main points 
for determination, and has made a statement sufficient to show that the Judge has 
applied his mind to the main points and has recorded a decision on them. A. I. R. 
1936 Mad. 486=43 L. W. 514=1936 M. W. N. 572=163 Ind. Cas. 251. The judg- 
ment of the Small Cause Court need not contain the reasons for its decisions. A. I. 
R* J934 Pat. 243=146 Ind. Cas. 1056. Rule 4, Order 20, does not require that either 
the reasons for arriving at a conclusion or discussion of the evidence should be 
given by the lower Court. In accordance with the rule the points for determiniition 
in order to arrive at the result and the resulting decision thereon need be stated. 
If all that is set out, is the ultimate result without an indication of the points for 
determination, there is no compliance with the rule. As statement of issues only 
does not necessarily indicate the points to be determined although in some cases it 
may well do so. Each case must be judged by itself. A. 1. R. 1936 Mad. 913. 


Other Judgments.— Judgment need not include every part of evidence relied 
on by parties. A. 1. R. 1931 All. 210= 130 Ind. Cas. 289. Judgment not involving 
points of determination is not leg^l. A. I. R. 1928 All. 688=110 Ind. Cas. 818. 
Judgment based on Judge’s personal knowledge and without any evidence can be 
reversed in revision. A. I. R. 1923 Cal. 311 = 67 Ind. Cas. 302. Judgment is not 
adequate if it reproduces arguments of counsel with short statement regarding 
Court’s opinion. A. I. R. 1921 Lah. 1 19=2 Lah. 271 =64 Ind. Cas. 929. Judgment 
if short and its reasons unintelligible case must be remanded for passing judgment 
according to law. A. 1. R 1922 Lah. 122 = 4 Lah. L. J. 55. Finding must hi clear 
and definite. 37 Ind. Cas. 304. Matter in dispute being complicated involving various 
questions, Judge must bring out point of issue on which evidence is to be given. 
59 Ind. Cas. 703. Omission to state points for determination does not cause failure 
of justice provided points are obvious. 40 Ind. Cas. 890. Brevity of judgment and 
avoidance of repetition of pleadings must be borne in mind. (1919) M. \V. N. 356 
= 53 Ind. Cas. 354. Where it appeared that the judgment of the lower appellate 
Court was delivered in contravention of the provisions of the law, Chief Court in 
second appeal set it aside and remanded the case for decision on its merits. 35 P. 
L. R. 1919. High Court can interfere where in the judgment material portion of 
the evidence has not been considered 137 Ind. Cas. 445 = 35 C. VV. N. 1242 = A. 1. 
R. 1932 Cal. 257. Judgment need not discuss evidence. A. I. R. 1933 Rang- >74- 
Points for determination must be stated in judgment and not pleadings on record. 
146 Ind. Cas. 16 = A. I. R. 1932 Nag. 272. 


5. [S. 204*] In suits in which issues have been framed, Ihe Court shall 

Court 10 state its decision on or decision, with the reasons 

each issue. therefor, upon each separate issue, unless the 

finding upon any one or more of the issues is 
sufficient for the decision of the suit. 


Scope. — The Court should state its reasons on each issue. (1886) P. L. J. 71 ; 
17 C. W. N. 55 (57)=^? Ind. Cas. 881. Court by its decision cannot laydown 
mode of execution of decree. 45 Ind, Cas. 250. 


6. [S. 206, first and second paras-] (1) The decree shall agree 


Contents of decree. 


with the judgment ; it shall contain the number 
of the suit, the names and descriptions of the 


parties, and particulars of the claim, and shall specify clearly the relief 
granted or other determination of the suit. 

(2) The decree shall also state the amount of costs incurred in the suit, and 
by whom or out of what property and in what proportions such costs are to 


be paid. 

(3) The Court may direct that the costs payable to one party by the bther 
shall be set off against any sum which is admitted or found to be due from the 


former to the latter. 


A— For local amendments in Madras . — Vitie inira. 
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Scope.— When decree is passed by consent it should so appear when drawn 
up 131 Ind. Cas. 316=35 C. W. N. 612 = 60 M. L. J. 648=14 N. L. J. 7=27 
N. L. R. 139=33 Bon). L.R. 925 = ^93^ M. W. N. 748 = A. I. R. 1931 P. C. 107 (P. C.'. 
Preparation of decree after judgment is pronounced cannot be stopped. 137 Ind. Cas. 
855 = 13 P.L.T.304 =ii Pat. 532 = A. I. R. 1932 Pat. 228. Court has to prepare decree 
whether claim is allowed or dismissed except in cases excepted under General Rules 
and Circular Orders. A. I. R. 1933 Pat. 135. Even when suit is dismissed, decree 
ought to be prepared showing amount of costs and giving directions in respect thereof 
even if each party has to bear his own costs A. 1. R. 1933 Pat. 135. Where judg- 
ment grants costs but decree taxes then improperly, decree differs from judgment. 136. 
Ind. Cas. 817 = 54 A. 49.‘5 = i932 A. L. J. 272 = A. I. R. 1932 All. 337. Where there 
is contract between parties to make interest charge on property, decree should be 
prepared on that basis. A. I. R 1933 Lah. 941. Where sufficient explanation for 
delay in amending decree is not forthcoming amendment was refused. 139 Ind. Cas. 
528 = 36 C. W. N. 97 = A. I. R. 1932 Cal. 563. Specific motion must be made of 
consent decree. A. I. R. 1931 P C. 107 = 35 C. W. N. 612 = 60 M. L. J. 648=14 N. 
L. J. 71—33 L. W. 723 (P. C.) = 131 Ind. Cas. 316. Decree apparently improper 
should never be passed. 14 N. L. R. 97=45 Ind. Cas. 425. Judgment and decree 
must appear as separate. 70 P. W. R. 1921 = 1 Lah. 223=54 Ind. Cas. 913. Rule 
that decree must concur with judgment is mandatory AIR. 1921 All, 818 = 22 
A. L. J. 29I = 46 A. 864 = 82 Ind. Cas. !84=L. R. 5 A. 545 Civ ; A. I. R. 1925 
Mad. 735 = (t925) M. W. N. 209 = 49 M, L. J. 385 = 88 Ind. Cas 828 ; A. I. R. 1928 
Rang. 215 = 114 Ind. Cas. 679. Omission to mention interest in decree, statement of 
whirh is made in judgment can be rectified provided omission does not cause 
ambiguity. A. I. R. 1930 Cal. 349=51 C. L. J. 280= 34 C. W. N. 907= 126 Ind. 
Cas. 764. 


7 . [S. 205.) The decree shall bear date the day on which the judgment 

was pronounced, and, when the Judge has 
Dale of decree. satisfied himself that the decree has been drawn 

up in accordance with the judgment, he shall sign the decree. 


Scope. — Dale of decree must be the same as date of judgment even though ju Jg* 
ment is signed on different date. A. I. R. 1930 Rang. 67=126 Ind. Cas. 543 ; see 
also A. 1. R. 1927 Rang. 337 = 6 Bur. L. J. 23 = 101 Ind. Cas. 319 ; A. I. R. 1924 Cal. 
1064=40 C. L. J. 87 = 82 Ind, Cas 746 ; A. I. R. 1922 Nag. 113=69 Ind. Cas. 7 ; 
A. I. R. 1923 Pat. 129=1 Pat. 771 = 75 Ind. Cas. 879 ; 34 C. L. J. 494 = 65 Ind. Cas. 
650; 42 B. 309=20 Bom. L.R. 81 =0 Ind. Cas. 107. Even in High Court 
on original side date of decree and judgment must correspond. (1929} A L. 
J. 73=112 Ind. Cas. 715. Although a decree not drawn up on a non-judicial stamp 
paper is invalid and incapable of execution, it is validated with effect from its 
original date when by order o*^ the Court which made the decree, a non-judicial 
stamp of the requisite value is affixed to the decree as drawn up and defaced and 
the names of the parties and the cause-title as written upon it. If the Judge, when 
ordering the non-judicial s’.amp to be affixed, makes a note thereof on the original 
decree and puts down his initials thereon with a date which is the same as the 
date of such affixing, the decree must be taken as a decree passed on the 
latter dale. 38 C. W. N. 118. Time to appeal runs from date of judgment 
and not from date of signing decree. A. I. R. 1926 Nag. 349 = 22 N. L. R. 60=97 
Ind. Cas. 307, Parties are not deprived of right to appeal although decree is not 
drawn after judgment, 66 P. R. 1919= 52 Ind. Cas. 479. Dale of the decree is the 
date on which it was ordered to be drawn and not when it was signed. 32 Ind. Cas. 
744 ; see also 1933 M. W. N. 23=37 M. L. W. 180 = 64 M. L. J. 251 = 56 M. 458 = 
A. I. R. 1933 Mad. 315. Court’s proceedings arc presumed to be legal and correct. 
146 Ind. Cas. 3io=A. 1. R. 1933 Oudh 466. 


8. yNew,'\ Where a Judge has vacated office after pronouncing judgment 
^ , , T J t>ut without signing the decree, a decree drawn 

Procedure where Judge has accordance with such judgment may be 

signing jjjg successor or, if the Court has 

ceased to exist> by the Judge of any Court to 
which such Court was subordinate. 


vacated 

decree. 


office before 


Scope. — Judgment written by one of two Judges of High Court is valid even 
if pronounced by other. 34 Ind. Cas. 5S4. In part-heard case prior decision though 
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with consent of parlies can be considered against by succeeding Judge, ii Bur. L. 
T. 97 = 47 Ind. Cas. 555. 

9. |S. 207.] Where the subject-matter of the suit is immovable property, 
Decree for recovery of im- ciecree shall contain a description of such 
movable property. property sufficient to identify the same, and 

. where such property can be identified by boun 

daries or by numbers in a record of settlement or survey, the decree shall 
specify such boundaries or numbers. 

^ Scope.— A decree should distinctly and accurately state what property it deals 
wuh. 24 W. R. 291 ; see also 19 W. R. 81 ; 25 Ind. Cas. 534 ; 23 W. R. 281; : 22 W. 
R. 330 ; 74 P. R. 1905. 


10. [S. 208.] Where the suit is for movable property, and the decree is 
Decree for delivery of mov- delivery of such property, the decree 


able property. 


shall also state the amount of money to be paid 
as an alternative if delivery cannot be had. 


Scop©.— Under Order XX, rule 10, delivery of properly may not be decreed in 
every case. A. I. R. 1924 Nag. 176=75 Ind. Cas. 833. Decree-holders executing 
decree under Order XX, rule 10, must comply with provisions of Order XXI, r. 31, if 
money portion is to be executed. A. I. R. 1927 Cal. 652 = 55 C. 26=31 C. W. N. 
850=103 Ind. Cas. 740- Order 20, rule 10, Civil Procedure Code, does not say that 
a person who is entitled to the delivery of specific movables must in all cases sue for 
such delivery and not for their value or damages, for in many cases the movables 
themselves would be of no use to him after conversion or detention. Nor does the 
rule say that the Court must invariably decree the articles claimed and not their value 
only. The Court is bound to pass a decree for the articles in the first instance and 
in the alicrnaiive only for their value. 61 C. 711= A. I. R. 1935 Cal. 39. Where a 
decree is in the form contemplated by this rule and there is no question of determi- 
nation in value of the articles decreed to be recovered, the decree-holder is not 
entitled to execute the money, part of the decree before applying for delivery of the 
articles ; it is in the defendant’s election whether he would deliver the chattels or 
pay the assessed value on them. Ibid, 


11. [S. 210 .] (1) Where and in so far as a decree is for the payment of 

Decree may direct payment “T^ ***® any su(hj:ient reason 

by instalments. passing the decree order that pay- 

ment of the amount decreed shall be postponed 
or shall be made by instalments, with or without interest notwithstanding 
anything contained in the contract under which the money is payable. 

(2) After the passing of any such decree the Court may, on the application 

Order, after decree, for pay- fu “"‘J. with the consent of 

ment by instalmenfs. decree-holder, order that payment of the 

amount decreed shall be postponed or shall be 
made by instalments on such terms as to the payment of interest, the attach- 
ment of the property of the judgment-debtor, or the taking of security from 
him, or otherwise, as it thinks fit. 

N, .5.— For Local amendments In Madras and Rangoon — Vid^ infra. 

Scope— Passing of instalment decree on certain conditions is not bad in law. 
A. 1. R. 1927 Oudh 236=1 Luck. Cas. y^ = ioi Ind. Cas. 8i6. Order postponing 
payment if incorporated in decree is appealable as part of decree. 133 lad. Cas. 233 
= A. I. R. 1931 Rang. 152 ; see aUo 142 Ind. Cas. 833= A. I. R. 1933 Pesh. 31 . 
Order of instalments made on time-barred application is not nullity. A. I. R. 1937 
Cal 236. W here after the decree parties agree that the decretal amount should be 
pBid by in^alments and the Court accepts a compromise and dismisses an execution 
^se, the Court must be deemed to have directed that the payment of the amount 
decreed should be made by instalments under Order 20, rule 1 1 (2). Xhe 
order of the executing Court directing the payment of the decretal amount 
to be made 111 instalments with the consent of the parties therefore clearly 
chines within the provisions of Order 20, rule 11 (2) of the Code and is 
therefore executable in the execution proceedings. A. I. R. 1937 CaL 
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236. The discretion to order payment of a decretal amount by instalments 
must never be exercised so as to constitute a virtual denial of the deciee- 
holder’s rights. A. I. R. 1935 Rang. 495. Even a Small Cause Court in granting ins- 
talments is required under the provisions of Order 20. rule 11, C.P. Code, to state the 
reasons for granting the prayer. Simply because instalment is prayed for and the 
claim is not contested, that does not entitle a debtor to get an instalment decree as 
a matter of course. In making orders for instalments not only the condition of the 
debtor and his ability to pay must be considered, but also all other circumstances 
must be taken into consideration, namely, the date when the loan was incurred, the 
amount of the loan, the amount of the instalments ordered and the number of years 
in the course of which it is to be saiitsfied. An instalment decree spreading the ins- 
talments over a large number of years is a thing oppressive to the creditor and the 
Court should, in passing instalment decree be careful to guard also the interest of 
the creditor. Too much pity on a debtor is not consideration which is to prevail 
over all other claims. A. 1. R. 1935 Cal. 559*61 C. L. J. 93 = 157 Ind. Cas. 12 ; 
see also A. 1. R. 1934 Pesh. 2 = 148 Ind. Cas. 349. 

Where Court passes a decrife for Rs. 884 and orders that defendant should pay 
in six monthly instalments of Rs. 60 each and allowing no future intere^s, it is not 
proper exercise of discretion. 143 Ind. Cas. 44*54 All. 539 = A. I. R. 1933 All. 90. 
Revenue Court cannot direct for rent in case of tenants other than permanent 
or fixed rate tenants to^be paid by instalments. 138 Ind. Cas. 254=54 A. 521 = 
1932 A. L. J. 3I5 = A. I. R. 1932 All, 436. Under this section bona fides of debtor 
is dominating factor. 16 N. L. J. 78 = A. 1. R. 1933 Nag. 330. Where decree has 
been varied by consent and the Court attested it, varied decree can be ex- 
ecuted and separate suit is unnecessary. I44 Ind. Cas. 158= A. 1. R. 1933 Lah. 
758. Rule II is not controlled by Imperial Bank Act. Refusal to grant in- 
stalments in proper cases on grounds of postponement of realization of dues by 
Bank over six months would amount to failure of duty. 16 N. L. J. 78 = A. I. R. 1933 
Nag 330. Instalment decree can be passed even if estate of defendant is under 
Court of Wards. A. I. R. 1923 Lah. 256=5 Lah. L. J. 571 = 73 Ind. Cas. 800. Instal- 
ment decree must be passed on sound ground and with due discretion. 71 Ind. 
Cas. 303. Payment of decretal amount, can be postponed on taking security with 
decree-holder’s consent even if decree is appealed against A. I. R. 1927 Mad. 416 
= 52 M. L. J. 182 = 38 M. L. T. 143=1927 M, W. N, 202= 100 Ind. Cas, 841. 

Order under rule ii cannot be passed by executing Court. A. I. R. 1921 Pat; 
340 = 2 P.L.T. 80=58 Ind. Cas. 393. Court passing decree can alone postpone 
its execution. 21 M. L. T. 24=5 L. W. 132=1917 M. W. N. 44 = 32 M. L. J. 13= 
40 M. 233 (F. B.). Compromise filed in execution in no way extends time for execu- 
tion of decree. Application for issuing order under Order XX, r. ii, must be 
within lime. A. I. R. 1924 Lah. 342 = 72 Ind. Cas. 477. Application for specific per- 
formance of decree must be made within time allowed by decree. 31 Ind. Cas. 457. 
Order postponing execution or requiring payment by instalments amounts to order 
of amendment of decree. 34 Ind, Cas. 393. Postponement of amount may be allowed 
where there is possibility of set-off. in suits relating to independent transactions 
payment of decretal amount cannot be postponed. A. I. R. 1926 Lah. 604=7 Lah. 
393 = 27 P. L. R. 562 = 97 Ind. Cas. 769. 

Decree under Order XXI, rule (2). can be appealed against under s. 47. A. I. R. 
1929 Rang. 191 = 119 Ind. Cas. 751. Order of refusal to satisfy decretal sum by 
instalment is not appealable. A. I. R. 1928 Lah. 931 = 10 Lah. L. J. 453=113 Ind. Cas. 
239* Appeal against order of dismissal of application under Order 20, rule ii,as 
time-barred is competent. 135 Ind. Cas. 858= A. I. R. 1932 Rang. 54. Where there 
is no special reasons for special indulgence, normal course should be followed. A. 
1. R. 1934 Pesh. 2. 

Sub-section (2).— A variation of a decree after it is passed can only be made 
by the Court which passed the decree. Hence where a decree passed by a Small 
Cause Court is transferred to the High Court for execution, the High Court can- 
not make the decree payable in instalments while acting as an executing Court, A. 
I. R# 1934 Rang. 197=149 Ind. Cas, 763. The Court referred in sub-section (i) 
of Order 20, rule 11, is clearly a Court which passed the decree and as the same 
wording is used in sub-section (2) also, it seems clear that the variation of the decree 
after it is passed can only be made by the Court which passed the decree. A Court 
to which a decree has been transferred for execution must take the decree as it 
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stands and is not entitled to question the validity of the decree. Ihid ; see also A. 
I. R. 1931 Rang. 252*4 Rang. 480 (F. B.) ; A, I. R. 1934 Rang. 165*151 Ind. 
Cas. 937-i 12 Rang 320 \ 40 L. W. 883*67 M. L. J. 801. 


12. [Ss. 

Decree for 
mesne profits. 


211 , 212 .] ( 1 ) Where a suit is for the recovery of 

, possession of immovable property and for rent 
possession and ^ 

decree — 


(а) for the possession of the property ; 

(б) for the rent or mesne profits which have accrued on the property 
during a period prior to the institution of the suit or directing an inquiiy 
as to such rent or fnesne profits ; 

(c) directing an inquiry as to rent or mesne profits from the institution 
of the suit until — 

(0 the delivery of possession to the decree-holder, 

(it) the relinquishment of possession by the judgment-debtor with notice 
to the decree-holder through the Court, or 

(Hi) the expiration of three years from the date of the decree, 
whichever event first occurs. 

( 2 ) Where an inquiry is directed under clause (b) or clause (c)t a final 
decree in respect of the rent or fnesne profits shall be passed in accordance with 
the result of such inquiry, 

B . — For local amendments in Madras. — Vt/ie infra 


Scope.-^Jfesne profits are deemed to have been allowed if they are involved 
in judgment no matter decree dnes not mentioned them. A. 1 . R. 1929 Cal. 719 
*33 C. W. N. 614*127 Ind. Cas. 220. The word “may” in r, 12 (1) indicates that the 
Court’s power is discretionary though in rule 12 (i) (a) “may” means “shall”. The 
rule does not bar a suit for mesne profits from the date of suit to the date of delivery 
of possession, though a previous decision in a suit for possession and past and fature 
mesne profits, grants only past profits and is silent about future profits. 41 M. 
188*22 M. L. T. 434*33 M. L. J. 699*(i9i7) M. W. N. 847 = 6 L. W. 784. Afesne 
profits may be decreed even if claim for possession and statement of claim for mesne 
profits is made in alternative and is not distinct. 26 C. L. }. 105. Party can apply 
for mesne profits only when possession is actually delivered or three years have 
elapsed after passing of preliminary decree. A. I. R. 1924 Pal. 781*4 Pat. 57*5 
P, L. T. 626*3 P* L. R. 32 = 84 Ind. Cas. 272. In claim for mesne profits, period of 
three years is to be computed from date of final decree for recovery of possession. A. 
I. R. 1925 P. C. 113=22 L. W. 85*28 C. W. N. 55*84 Ind. Cas. 267. Application 
for determining mesne profits not being under Code nor in execution is not subject 
to the Limitation Act. A. I. R. 1923 Bom. 268=77 Ind. Cas. 497. In claims for mesne 
profits during pendency of suit and up to date of delivery of possession if exceeding 
Munsiff’s pecuniaty jurisdiction, latter cannot be granted by Munsiff. 32 Ind. Cas. 
788 ; A. I. R. 1924 Cal. 167 = 38 C. L. J. 142 = 76 Ind. Cas. 343. Where preliminary 
decree failed to award mesne profits due to negligence, they can be awarded in final 
decree. A. I. R. 1923 Mad. 43*^6 L. W. 312*1922 M. W. N. 562 = 31 M. L. T. 
180=74 Ind. Cas. 812. No claim for profits can be decreed if person in 

wrongful possession does not get any profit. A. 1. R. 1933 Bom. 37*72 Ind. Cas. 
993. Three years for payment of mesne profits must be computed from date of 
appellate decree ; plaintiff is not entitled for mesne profits obtained after offer to 
restore property is made. 34 C. L. J. 415 = 70 Ind. Cas. 6 ; see also 43 Ind. Cas. 
S 5 S = 4 I'at. L. W. 100*3 Pat. L. J 116. Dismissal of claim for mesne profits 
operates as res judicata. (1921) Pat. 25=62 Ind. Cas. 747. Court can grant decree 
for mesne profits even if amount exceeds Court’s pecuniary jurisdiction. 2 Pal. L. 
T. 648=68 Ind. Cas. 903 ; A. I. R. 1921 Pat. 69=6 Pat. L. J. 54*2 P. L. T. 143*60 
Ind. Cas. 346 ; 2 Pat. L. J. 394=41 Ind. Cas. 231. Final decree must direct enquiry 
into mesne profits till delivery is actually given. Inquiry into mesne profits without 
notice to opposite paity, decree is subject to revision. 43 Ind. Cas. 458. In*final 
decree granting mesne profits Court-fee must be charged for amount in dispute. 
A. L R. 1923 Mad. 19*45 Mad. 80*42 M. L. J. i84* i4 L. W. 730*30 M. L. T. 
83*69 Ind. Cas. 722, Additional Court- fees must be paid if claim for mesne profits 
is saade. 1 P. L, T. 235*55 lad. Cas. 24. Where order granting possession and 
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decreeing claim for mesne profits is passed, amount is to be determined by execu- 
tion Court. A. I, R. 1934 All. 465 ; see also A. I. R, 1934 Cal. 472. 

Possession of property. — It is valid 10 leave question of determination of 
boundaries to be decided in execution. 32 Ind. Cas. 862. Decree for possession 
involves decree for mesne profits till possession is delivered. 42 A. 4Q7 =«i 8 A. L. J. 
613=61 Ind. Cas. 947 ; see also 66 Ind. Cas. 494 = 2 Lab. 383 ; 25 C. W. N. 369=66 
Ind. Cas. 49. Decree for delivery of possession and award of mesne profits without 
order for enquiring amounts to final decree. A. I. R. 1925 Mad. 1276=22 L.W. 
347*90 Ind Cas. 789. 

Mesne profits. — Executing Court cannot determine mesne profits. A. I. R. 
193J Pat. 1 = 12 P. L. T. 127. Order passed not in conformity with Order XX, rule 
12 is not void for want of jurisdiction. It only being irregular exercise of jurisdic- 
tion still binds executing Court which must take decree as it stands. A. I. R 1930 
Mad. 30=30 L. W. 840=50 M. L. J. 728=53 M. 838=124 Ind. Cas. 290. Court 
may grant future mesne profits ; words ^'mesne profits** when unqualified include 
past and subsequent mesne profits. A. 1. R. 1930 Mad. 30=30 L. W. 810=57 M. L. 
J. 728=53 M. 838=124 Ind. Cas. 290. Order to determine mesne profits in 
execution proceedings indicates Court’s intention to grant them and decree-holder 
can therefore claim them. A. I. R. 1930 Mad. 30 = 3 L. W. 810=57 M. L. J. 728= 
53 M. 838= 124 Ind. Cas. 290. Court has discretion to make enquiry as regards 
future mesne profits. A. I. R. 1931 Oudh 131 = 7 O. W. N. 831 — 128 Ind. Cas. 751. 
Fresh suit for future mesne profits is maintainable, where decree for possession does 
not decide the question of mesne profits. A. I. R. 1931 Pat. 1 = 12 P. L. T. 127 = 
130 Ind. Cas. 785. Where by execution application to ascertain mesne profits is 
made, Court can regard it as application in suit. A. I. R. 1930 Mad. 30=30 L. W. 
810=57 M. L. J. 728 = 53 M. 838= 124 Ind. Cas. 290. The provisions of clause (c) 
of Order 20, rule 12, Civil Procedure Code, suggest that when a person obtains a 
decree for possession of immovable properly, the defendant would be answerable to 
the plaintiff for mesne profits either until he delivers up possession to the decree- 
holder or at least relinquishes possession with notice to the decree-holder through 
the Court. These provisions indicate the prima facie, liability of a defendant in 
possession of immovable property. 70 M. L. J. 87 = ^. 1. R. 1936 Mad. I37=*43 L. 
W. 221 ; see also 71 M. L. J. 388. A person applying under Order 20, rule 12, for 
ascertainment of mesne profits prior to suit need not pay any Court-fee which should 
be paid only after the amount of mesne profits has been ascertained. A. I. R. 1935 
All. 206=1935 A. L. J. 254*153 Ind. Cas. 476. In a suit for mesfie profits, it is the 
duty of a Court to pass the preliminary decree and to direct an enquiry to ascertain 
the amount of the mesne profits under Order 20, rule 12, and then pass a final 
decree in accordance with it. So that the order directing the inquiry for mesne profits 
to the execution Court, though bad should be treated as one under Order 20, rule 12. 
A. I. R. 1934 All. 465=1934 A. L. J. 86=151 Ind. Cas. 755. Even where the decree 
passed after 1908 directs ascertainment of mesne profits in the course of execution, 
the effect of the dismissal of the previous application for execution on the ground of 
default does not amount to a dismissal of the claim for mesne profits and fresh 
application is not barred. Although the decree is a wrong decree, parties not 
having appealed it is binding. A. I. R. 1934 Cal. 472 = 38 C. W. N. 141 = 
151 Ind. Cas. 913. There is no provision in the Code for deciding the basis 
upon which mesne profits are to be assessed, at a dale subsequent to the passing of 
the preliminary decree. When the Judge passes the preliminary decree under 
Order 20, rule 12, and directs an inquiry as to mesne profits he should, at the same 
time, decide the basis upon which the mesne profits are to be assessed. Then at a 
subsequent date an application can be made by one or other of the parties for the 
appointment of a Commissioner who would proceed to hold an inquiry, and assess 
the mesne profits upon the basis which the Judge had already directed when he 
passed the preliminary decree. A. I. R, 1934 Cal. 503=38 C. W. N. 384 = 151 Ind. 
Cas. 922. 

Declaratory decree does not give right to mesne profits, which must be inde- 
pendently established. A. I. R. 1930 Lah. 72=126 Ind. Cas. 681. Where partition 
decide is silent regarding mesne profits fresh suit lies from it. A. I. R. 1929 Nag. 
298=12 N. L. J. 131 = 1929 Nag. 293=118 Ind. Cas. 869. Co-sharer is entitled to 
interest on mesne profits if co-tenant is kept out of possession. A. 1. R. 1929 Nag. 
291 = 12 N. L. J. 131 = 118 Ind. Cas. 869. Mestie profits must be calculated on 
actual receipt. A. I. R. 1929 P. C. 300=56 lad. Cas. 290=34 C. W. N. 89=58 M. 

C. Code— 69 



546 


THB CODE or CIVIL PROCBDURB< 


[0. 20, P. 13, 


L- J- 74*31 L. W. 7=S0 C. L. J. 369-570. 1-32 Bom. L. R. 148-121 Ind. Cas. 
525. Order for determination of mesne profits in execution proceedings though 
irregular is still within jurisdiction. Execution Court must take it as it stands. 
A. I. R. 1929 Bom. 217*31 Bom. L. R. 400*118 Ind. Cas. 700. 

Mesne proSts being only by way of damages must be awarded according^ to 
justice of the case and hence trespasser may be refused charges for collecting 
rent. A. I. R. 1929 Oudh 55—111 Ind. Cas. 760. After decree is passed 

application for determination of mesne profits being part of suit cannot be 

dismissed ; time for application does not run against so long as such suit is 
pending. A. I. R. 1928 Bom. 236—52 B. 360=30 Bom. L. R. 509— 309 Ind. Cas. 
734. Claim under Order XX> r. 12, relates to wrongful possession of defendant. 
A. I. R. 1928 Pat. 565 — 7 Pat. 491 *9 P* L. T. 720. Awarding a decree for 
compensation for cause of action not arisen is out of jurisdiction. A. I. R. 1928 
Pat. 565 — 7 Pat. 491 — 9 P. L. T. 720*113 Ind. Cas. 577. Court must enquire 
into fnesne profits and pass final decree when application for mesne profits is made. 
A. I. R. 1928 Mad. 522— (1928) M. W. N. 222-54 M. L. J. 665*28 L. W. 152 — 
109 Ind. Cas. 528. Application for mesne profits not being plaint verbal application 

is sufficient. A. I. R. 1926 Pat. 218 = 5 Pat. 361=7 P. L. T. 3i3-(i926) Pat. 492 

(F. B.)=93 Ind. Cas< 939. Application for determination of mesne profits is applica- 
tion in suit. A. I. R. 1926 Cal. 175*90 Ind. Cas. 811. Value of mesne profits 
claimed even if it exceeds pecuniary limits does not bar Court’s jurisdiction and 
application for mesne profits does not amount to plaint. A. 1 . R 1925 Cal. 1076 
= 42 C. L. J. 49*89 Ind. Cas. 726. Application for mesne profits is not controlled 
by the Limitation Act. A. I. R. 1929 Pat. 141*5 Pat. 223*7 P. L. T. 340=92 Ind. 
Cas. 629. Once decree for mesne profits is passed application to determine the 
same cannot be rejected. A. I. R 1926 Pat. 141 = 5 Pat. 223 — 7 P. L. T. 340*92 
Ind. Cas. 629. Mesne profiis are to be ascertained by Court passing decree. 130 
Ind. Cas. 785*12 P. L. T. 127 = A. I. R. 1931 Pat. i. Where question of messie 
profits is left open while possession is decreed, suit for future mesne profiis is 
maintainable. 130 Ind. Cas. 785* 12 P. L. T. 127— A. I. R. 1931 Pat. 1. 


Order 20, rule 12, being directory only, it does not compel plaintiff to claim 
future profits in suit for possession. 133 Ind. Cas. 298*1931 A. L. J. 673* 
53 A. L. J. 951* A. I. R. 1931 All. 429 (S. B.). Assessment of mesne profits is pro- 
ceeding in suit and not in execution, plaintiff should assess mesne profits and pay 
Court-fees. 136 Ind. Cas. 77*1931 A. L. J. 413-A. I. R. 1931 All. 538. Court 
is given discretion to direct inquiry in respect of future mesne profits. 138 Ind. Cas. 
751=7 O. W. N. 831—6 Luck. 243— A. I. R. 1931 Oudh 131. Decision as to 
maintainability of claim for profits is not case decided. 138 Ind. Cas. 30 = 9 

O. W. N. 339— A. 1 . R. 1932 Oudh 271. In a claim for mesne profits against tres- 
passers, nature of decree to be passed may be either joint and several for whole 
amount or may be several for their respective liability. 58 C. L. J. 8— A. I. R. 1933 
Cal. 554. Where plaintiff was precluded from obtaining khas possession, decree for 
mesne profits can be allowed. 58 C. L. J. 8=A. I. R. 1933 Cal. 554. Fresh notice 
for execution of decree for mesne profits within a week after disposal of execution 
of decree for possession is not necessary. 144 Ind. Cas. 832* A. I. R. i933 Cal. 560. 
Apportionment of mesne profits is necessary where various sets of people are held 
liable for snesne profits. 134 Ind. Cas. 1042 = 58 Cal. 1048-A. I. R. 1931 Cal. 788. 
Executing Court cannot allow interest when decree is silent as to interest. 135 Ind. 
Cas. 305—54 Mad. 955—61 M. L. J. 596-34 M. L. W. 305- 1931 M. W. N. 576- 
A. I. R. 1931 Mad. 650 (F. B.). Person in possession is presumed to get rent 
according to prevailing rate. 1931 M. W. N. 1182 — 38 M. L. W. 714— A. I. R. 1933 
Mad. 828. In case for mesne profits, onus of proving actual profiis received is on 
defendant. Onus shifts to plaintiff if he claims more, to prove that defendant ought 
to have received more. 1933 M. W. N. 1182 = 38 M. L. W. 714* A. I. R. 1933 Mad. 
825. In a suit for mesne profits, Court has only to see whether possession of 
delendant is wrongful. 1933 M. W. N. 1182—38 M. L. W. 7i4*A. I. R. 1933 Mad. 
825. Preliminary decree becomes necessary where the exact amount has to be 
ascertained after examination of fresh evidence. A. I. R. 1937 All. 36. 


13. [S. 213.] (1) Where a suit is for an account of any property .and 

for its due administration under the decree of 
Decree in administration suit, the Court, the Court shall, before passing the 

innl decree, pass a preliminary decree ordering such accounts and inquiries 
to be taken and made, and giving such other directions as it thinks fit. 
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(2) In the administration by the Court of the property of any deceased 
person, if such properly proves to be insufficient for the payment in full of 
his debts and liabilities, the same rules shall be observed as to the respective 
rights of secured and unsecured creditors and as to debts and liabilities pro- 
vable, and as to the valuation of annuities and future and contingent liabilities 
respectively, as may be in force for the time being, within the local limits of the 
Court in which the administration suit is pending with respect to the estates of 
persons adjudged or declared insolvent ; and all persons who in any such case 
would be entitled to be paid out of such property, may come in under the preli- 
minary decree, and make such claim against the same as they may respectively 
be entitled to by virtue of this Code. 

Notes — Decree in administration suit must comply with provisions of Code 
regarding secured and unsecured debts. Under s. 49, Presidency Towns Insolvency 
Act. Crown debts must first be satisfied. 45 C. 653 = 22 C. W. N. 793*49 Ind. Cas, 
529. If there is no cause of action suit for amount and administration may be 
dismissed at a preliminary stage. A I. R. 1931 Cal. 45*34 C. W. N. 634=57 C. 
1358= 129 Ind. Cas. 566. It is necessary to keep preliminary decree the same in 
administration suit in Rangoon High Court to avoid conflict of authorities. A. I. R. 
1925 P. C. 261 = 23 b. W. 399=30 C. VV. N. 769=50 M. L. J. 644 = (i 925) M. W. N. 
847 (P. C.) = 9i Ind. Cas. 432. In the case of an administrative action unsecured 
creditors are entitled to interest up to the date of the preliminary decree and not up 
to the date of payment or any other date, whereas secured creditors are eiiitled to 
interest from the proceeds of the sale of the secured property up to the date of 
payment. 1 12 Ind. Cas. 621 = A. I R. 1929 Mad. 242. The Court is not bound to 
make an order for the administration of the estate if the questions, between the 
parties can be properly determined without such order. The order may be refused, 
even if the testator has directed his executors to take proceedings to have his estate 
administered by the Court. A. I. R. 1936 Bom. 423=38 Bom. L. R. 864. The Code 
of Civil Procedure no where lays down what are to be the contents of a final decree 
in an administration suit. The contents must depend upon the nature of dispute in 
each case. A. I. R. 1936 Lah. 879. Where a preliminary decree is passed in an 
administration suit, all the attaching creditors stand on the same foot ng, even 
though the attachment may have been effected before the decree, provided that the 
decree was passed before any payment is made. 61 C. 240= A. I. R. 1934 Cal.. 559 
= 152 Ind. Cas. 69. A debtor who got heavily indebted asked another to take up 
the administration of his debt for the purpose of liquidating his liabilities. A com- 
position-deed was drawn up whereby all movable and immovable property were 
alleged to be handed over to latter and a list of creditors was incorporated in the 
document. Some of the creditors brought a suit on 29th July, 1926, against the 
debtor and the other persons and got a decree passed in accordance with the provi- 
sions of the composition-deed I Held that the composition-deod and the decree 
amounted to nothing more nor less than a private arrangement between debtor and 
the other person. It was certainly not an administration decree as contemplated by 
Order 20, rule 13, as it was not the administration of the estate of a deceased person. 
It was a judgment in personam and obviously binding on the person who were parties 
to it. A. 1 . R. 1935 Pesh. 63. 

14. |S. 2l4] (1) Where the Court decrees a claim to pre-emption in 
^ . respect of a particular sale of property and 

Decree in pre-emption suit. purchase-money has not been paid into 

Court, the decree shall — 

(a) specify a day on or before which the purchase-money shall be so 
paid, and 

(^) direct that on payment into Court of such purchase-money together 
with the costs (if any) decreed against the plaintiff, on or before the day 
referfed to in clause (a), the defendant shall deliver possession of the property 
to the plaintiff, whose title thereto shall be deemed to have accrued from the 
date of such payment, but that, if the purchase-money and the costs (if any) are 
not so paid, the suit shall be dismissed with costs^ 
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(2) Where the Court has adjudicated upon rival claims to pre-emption, the 
decree shall direct — 

(a) if and in so far as the claims decreed are equal in degree, that the 
claim of each pre-emptor complying with the provisions of sub-rule (1) shall 
take effect in respect of a proportionate share of the property, including any 
proportionate share in respect of which the claim of any pre-emptor failing to 
comply with the said provisions would, but for such default, have taken 
effect ; and. 

(d) if, and in so far as the claims decreed are different in degree, that the 
claim of the inferior pre-emptor shall not take effect unless and until the 
superior pre-emptor has failed to comply with the said provisions. 

Scope. — Compromise decree in a pre-emption suit is not a decree under Order 
XX, rule 14, in strict terms. 26 P. W. R. 1917 « 37 Ind. Cas, 806. Title 10 property 
is complete when payment is made and not when decree is passed. A. I. R. 1929 
All. 953 = 51 A. 993=; 1929) A. L. J. 1049=122 Ind. Cas. 604 ; see also A. I. R. 1929 
All. 237=1929 All. 423 = 115 Ind. Cas. 113 ; A. 1. R. 1925 Lah. 202-85 Ind. Cas. 
182. Pre-emptor is entitled to property only after complying with Order XX, r. 14 
(i) (^). It is then divested from purchaser. A. I. R. 1930 Lah. 273 = 31 P. L. R. 274 = 
11 Lah. 128= 12 Lah. L J. 45=128 Ind. Cas. 58. Passing of pre-emption decree 
in favour of joint decree-holders does not amount of vesting of title in all decree- 
holders even if money is paid. Their respective rights must be decided if dispute 
arises. A. I. R. 1929 All. 953=51 A. 998=(i929) A. L. J. 1049=122 Ind. Cas. 604, 
Decree must mention date of payment of pre-emption money. A. 1 . R. 1926 All. 
158=24 A. L. J. 63 = 90 Ind. Cas. 287. 

Payment of pre-emption money not on fixed date due to Court being closed but 
on date on which it reopened is good payment. A. I. R. 1924 AIL 218 = 22 A. L. J. 
110 = 46 A. 328 (F. B.) = 78 Ind. Cas. 1014 ; see also A. I. R. 1922 All. 278 = 77 
Ind. Cas. 539. Time for payment of pre-empuon money may be extended. A. I. R. 
1923 All. 516 = 45 A. 456=74 Ind. Cas. 745. Pre-emption money not paid for 
whatever reasons gives judgment- debtor right to re-claim property. A. I. R. 1923 
Lah. 250 = 81 Ind. Cas. 329. 

Even if pre-emption decree is silent as to crops, decree-hol ler is entitled to them 
on payment of decretal amount. A. I. R. 1923 Nag. 327 = 76 lud. Cas. 193. If 
payment of costs is not involved in pre-emption decree, but all the same they are 
awarded if they may not be paid within allotted time. A. I. R. 1924 OuJh. 104— 
26 O. C. 345 = 74 Ind, Cas. 558. Where cost of suit was awarded to defendant in 
appeal, but its payment is not made condition precedent to execution of decree, 
decree-holder may not pay cost within time allowed for payment of purchase money. 
A. I. R. 1924 Oudh. 104=26 O. C. 342 = 74 Ind. Cas. 558. When depositor satisfies 
the requirement, pre-emption money may be raised by mortgage of decreed property. 
40 Ind. Cas. 35. Rights of a pre-emptor are different from those of ordinary 
purchaser. Under a pre-emption decree the right of possession of the property 
and the consequential right to mesne profits accrue to the pre-emptor only from 
the date when be pays the amount of purchase price. 

Costs not paid before allotted time entails dismissal of claim. A. I. R 1924 Lah. 
359=73 Ind. ^Cas. 891. Failure 10 pay additional sum ordered to be paid by 
Appellate Court in time allowed, entails dismissal of suit. 92 P. L. R. 1918= 
48 Ind. Cas. 470. Payment of pre-emption money out of Court if certified by 
vendor is valid. A. 1 . R. 1921 All. 159=19 A. L. J. 493 = 63 Ind. Cas. 889. 
Failure to deposit full amount in pre-emption decree entails dismissal of suit. 
A. L R. 1924 Lah. 384=69 Ind. Cas. 516. In pre-emption decree, payment 
of money in Court completes his title even though property claimed may be with 
mortgagee. A. I. R. 1923 All. 507=21 A. L. J. 417=45 A. 482 = 73 Ind. Cas. 646. 
Provisions of Order XX, rule 14« do not apply where vendee is not bound to deliver 
possession. A. I. R. 1923 All. 507=45 A. 482 = 21 A. L. J. 417 = 73 Ind. C*. 646. 
Under Oudh Laws Act, Ch. II, in pre-emption decree for possession, pre-emptor is 
liable to pay charges paid by purchaser. A. I. R. 1924 Oudh. 1 = 10 O. L. J. 112= 
74 1 ^. Cas. 503. Pre-emption decree with condition entailing dismissal of suit for 
non-payment within time is complete decree and dismissal of suit in persuance of 
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it is unappealable. 7 O. L. J. 37?=23 O. C. 254=21;. P. L. R. (J. C.) 171 = 57 
Ind. Cas. 488. Tender of money on the last day is sufficient even if it was not 
deposited for two days through mistake of officer of Court. 123 P. W. R 1916=72 
P. L. R. 1917 = 36 Ind. Cas. 183 •, see 134 Ind. Cas. 201 = 33 P* L. R. 91 = A.. I. R. 1931 
Lah. 388. Plaintiff in pre-emption suit does not lose his right of pre-emption for 
failure to make deposit within time allowed by decree. 135 Ind. Cas. 695 = 7 Luck. 
350=8 O. W. N. 1 267 = A. I. R. 1932 Oudh. 63. When the last date for payment 
is a holiday, the payment can be made on the next opening date. 134 Ind. Cas. 
201=33 P.L. R. 91 = A. I. R. 1931 Lah. 381 ; see also 133 Ind. Cas. 434 = 32 
P. L. R. 255 = A. I. R. 1931 Lah, 386. Person depositing amount in Court becomes 
entitled to land from date of such payment. 144 Ind Cas. 695 = A. I. R. 1933 Lah. 
791. ^ Appeal from decree for pre-emption, does not extend time for paying pre- 
emption price in Court. 141 Ind. Cas. 15 = A. I. R. 1933 All. 113. Court cannot 
enlarge time fixed for payment of pre-emption decree. A. I. R. 1934 Oudh. 17. 
The Court decreeing a claim to p^e-emption is bound to direct on payment into Court 
of the purchase money, etc., the defendant shall deliver possession of the property 
to the plaintiff whose title thereto shall be deemed to have accrued from that date. 
If the property is in possession of the mortgagees of the pre-emptor merely pre-empts 
the equity of redemption and if he deposits the money in Court within the period 
specified by the decree, he need not execute the decree for possession nor need 
he immediately sue the morgagee for possession. A. I. R. 1935 523=158 

Ind. Cas. 78. 


15 . [S. 213 .] Where a suit is for the dissolution of a partnership or 

the taking of partnership accounts, the Court, 
before passing a final decree, may pass a preli- 
minary decree declaring the proportionate share 
of the parties, fixing the day on which the partnership shall stand dissolved or 
be deemed to have been dissolved, and directing such accounts to be taken, 
and other acts to be done, as it thinks fit. 


Decree in suit for dissolu- 
tion of partnership. 


Scope.— Final decree in account suits must be based on evidence and time must 
be given to produce accounts. 41 P. L. R. 1918=31 P. W. R. 1918=43 Ind. Cas. 
718. Dissolution of partnership should be fixed from the date of notice or plaint 
when parties are fighting. 45 Ind. Cas. 727. Suit against minor representative of 
deceased partner is regulated by Order XX, r. 15. 40 A 446=16 A. L. J. 305. 
Official Receiver should not be appointed a Receiver it the appointment is likely 
to prejudice business. A. I. R. 1927 Rang. 139=5 Rang. 99=101 Ind. Cas, 791. A 
decree is final as regards matters finally decided and preliminary as regards matters 
still undisposed of. A. I. R. 1930 Mad. 528=53 M. 398=59 M. L. J. 102 = 32 L. W. 
329= 131 Ind. Cas. 160. Directions given to an official Conimissioner to allow credit 
to one of the parties in respect of partnership goods is not a decree and so no 
appeal lies. A. I. R. 1928 Sind 100=23 S. L. R, 87=107 Ind. Css. 214. The 
proceedings between the two decrees are in the nature of a continuation of the suit 
for the purpose of carrying out the directions contained in the preliminary decree. 
A. I. R. 1930 Mad. 528=53 M. 378=59 M. L. J. 102 = 23 L. W. 329=131 Ind. Cas. 
160. The preliminary dtcree, obtained by the partners under Order XX, r. 15, 
being a declaratory decree and ^the only effect it had was to define the rights of 
several partners. It does not affect the creditor’s right to sell the partner's interest 
under the decree obtained by him on the basis of the hypothecation prior to the 
preliminary decree obtained by the partners. A. I. R. 1929 Mad, 641 = 52 M. 563=29 

L. W. 823= 57 M. L. J. 264= 1 16 Ind. Cas. 343. A preliminary decree directing the 
taking of accounts and involving the payment in money of the partner’s share is not 
a decree for the payment of money within the meanning of r. 53, Order XXI and so 
cannot be sold in execution. A. I. R. 1929 Mad. 641 = 29 L. W. 823 = 52 M. 563 = 57 

M. L. J. 264= 116 Ind. Cas. 343. A preliminary decree directing the taking accounts 

of partnership suit does not come within the purview of r. 42 of Order XXI, as the 
expression "any other matter" does not cover such a decree. A. I. R. 1929 Mad. 
641 = 116 Ind. Cas. 343. A Commissioner taking accounts has no power to decide 
questions relating to the terms of the patnership, its duration or the shares of the 
partners. He is bound by the terms of the decretal order of reference. 38 Bom. L. 
R. 1058. Such agre^ent is to be proved before the Court. At the time of 

passing the preliminary decree, the Court should decide who is to be the accounting 
party. 157 Ind. Cas. 1113=37 L. R. 663. 
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16. [S. 215A.] In a suit for an account of pecuniary transactions between 
Decree in suit for account » P«ncipal and an agent, and in any other suit 
between principal and agent. hereinbefore provided for, where it is neces- 

sary, in order to ascertain the amount of money 
due to or from any party, that an account should be taken, the Court shall, 
before passing its final decree, pass a preliminary decree directing such accounts 
to be taken as it thinks fit. 


Scope.— Rule i6 is not restricted to suits between agent and principal but 
applies wherever taking of accounts is involved and the Court does not want to do it 
itself. A. I. R. 1921 Sind 42*15 S. L. R. 16=62 Ind. Cas. 537 ; see also A. I. R. 
1937 AH. 276. In partnership suit also wherever one partner has contracted to 
render accounts decree under Order XX, rule 16, can be passed. 21 P. W. R. 1919 = 
49 Ind. Cas. 441. Where extent of liability is to be determined between two parties 
preliminary decree should be passed. 36 Ind. Cas. 210. Preliminary judgment need 
not specify all details. A. I R. 1931 Cal. 358 = 35 C. W. N. 17= 132 Ind. Cas. 195. 
When all accounts are in principal’s possession he cannot sue under Order XX, 
rule 16, on off-chance of making agents liable. A. I. R. 1929 Cal. 418 = 49 C. L. J. 
285=120 Ind. Cas. 100 ; see also 52 C. 766 = A. I. R 1925 Cal. 1069 = 90 Ind. Cas. 
944. Preliminary decree is not indispensible. A. I R. 1930 Mad. 721 = 53 M. 475 = 
59 M. L J. 316 = 32 L. W. 143. Liability must be decided by Court and extent of 
liability is to be determined by Commissioner. A. I. R. 1929 Cal. 418 = 49 C. L. J. 
285=120 Ind. Cas. 100. Omission to pass preliminary decree does not invalidate 
decree passed after evidence of account and if non-prejudiced. A. I. R. 1928 Nag. 
229= 109 Ind. Cas. 385. Objection to certain items should be reserved for the stage 
of enquiry into accounts. A. I. R. 1926 Nag. 359 = 95 Ind. Cas. 171. Creditor 
can sue for accounts an Agent of debtor when agent agreed to pay advance 
made out of the profits. A. I. R. 1929 Lah. 182=114 Ind. Cas. 321. A preliminary 
decree without direction as to the scops of the examination by Commissioner surh 
as circumstances of the case require is bound to operate to the prejudice and harass- 
ment of the defendant. A. I. R, 1925 Cal. 1069=53 C. 766=90 Ind. Cas. 944. 
Preliminary judgment need not be detailed and exhaustive. 132 Ind. Cas. 195 = 
35 C. W. N. i 7 = A. I. R, 1931 Cal. 358. In a suit for accounts which has been 
remanded to the District Judge in second appeal, the actual decree for costs 
should not ordinarily be made until the stage of final decree is reached. But 
if the preliminary decree does specify the costs in the decree and such 
decree is put in execution, High Court cannot interfere to amend the decree. 
The proper course is to proceed to exercise a proper discretion at the lime of the 
final decree and set all the matters right. A. I. R. 1934 Pat. 146= 14S Ind. Cas. 572. 

17. [New] The Court may either by the decree directing an account to 
Special directions as to be taken or by any subsequent order gave special 
accounts. directions with regard to the mode in which 

the account is to be taken or vouched and in 
particular may direct that in taking the account the books of account in 
which the accounts in question have been kept shall be taken as prima facie 
evidence of the tiuth of the matters therein contained with liberty to 
the parties interested to take such objection thereto as they may be 
advised. 


Decree in suit for partition 
of properly or ’separate pos- 
session of a share therein. 


18. [New,"] Where the Court passes 
a decree for the partition of property or 
for the separate possession of a share there- 
in then, — 


(1) if and in so far as the decree relates to an estate assessed to the pay- 
ment of revenue to the Government, the decree shall declare the rights of the 
several parties interested in the property, but shall direct such partition or 
sepawlion to be made by the Collector, or any gazetted subordinate of 
the Collector deputed by him in this behalf, in accordance with such Ae-* 
claration and with the provisions of section 54 ; 

(s) if and in so far as such decree relates to any other immovable pro- 
perty, or to movable property the Court may, if the partition or separation 
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caonot be conveniently made without further inquiry, pass a preliuiinary decree 
declaring the rights of the several parties interested in the property and giving 
such further directions as may be required. 

Scope.— Enquiry about partibility of movables must be made before 
passing preliminary decree. 6 O. L. J. 142 = 50 Ind. Cas. 876. Proceedings 
between preliminary and final decree in continuation of suit shares awardable 
are those that can be claimed on date of final decree. A. I. R. 1921 Pat. 
296=2 P. L. T. 215=59 Ind. Cas. 872. Preliminary decree in partition cannot 
order joint possession. A. I. R. 1929 Oudh 117 = 112 Ind. Cas. 205. Interlocutory 
order embodied in final decree appeal must be filed against the final decree. 
A. 1. R. 1930 Mad. 988 = (i93o) M. W. N. 644=60 M. L. J. 79 = 33 L. W. 
391 = 129 Ind. Cas. 63. Charge on other co-sharers property can be created 
by final decree for adjustment of equal share. A. I. R. 1930 Mad. 988=^1930} 

M. W. N. 641 = 60 M. L. J. 79 = 33 !-• W. 39^ = 129 Ind. Cas. 63, After preliminary 
decree absolute partition can be made by passing final decree for application 
must be made and no separate suit will lie. A. 1. R. 1929 Oudh 456=6 O. W. 

N. 804=121 Ind. Cas. 287. Interest can be awarded even if preliminary decree is 
silent on the point. A. I. R. 1929 Bom. 406=49 B. 282 = 27 Bom. L. R. 226=94 Ind. 
Cas. 686. After the preliminary decree the Court was functus officio so far as the 
agricultural land was concerned and that the Court was not competent to issue nn 
ad interim injunction in regard to agricultural land. A. I. R. 1925 Lah. 357 = 7 Lah. 
L. J. 4=86 Ind. Cas. 244, Where the decree gives no directions as required by this 
rule is defective and it is incumbent upon the plaintiffs to have it corrected within the 
time allowed by law. A I.R. 1935 Sind 192. Where in a partition suit, future mesne 
profits were prayed for but plaintiff neglected to see that proper provision was made in 
decree, he cannot make such claim afterwards. 138 Ind.Cas. 578 = 34 Bom. L.R. 447 = 
59 Bom 292 = A.I.R. 1932 Bom. 222. Where the decree gives no directions as required 
by Order 20, rule 18, clause (i) and is defective, it is incumbent upon the plaintiffs to 
have it corrected within the lime allowed by law, and if they fail to do so they can- 
not ask the Court to transfer the proceedings to the Collector in the absence of any 
such directions contained in the decree. A.I.R. 1934 Sind 192 = 158 Ind, Cas. 372. 


19. [S. 216.J (1) Where the defendant has been allowed a set-off 
_ , ir • II against the claim of the plaintiff, the decree 

Decree when set-off is alio- amount is due to the plaintiff 

* and what amount is due to the defendant, 

and shall be for the recovery of any sum which appears to be due to 
either party. 

(2) Any decree passed in a suit in which a set-off is claimed shall be subject 

. , . , , . to the same provisions in respect of appeal to 

Appeal from decree relating j^h it would have been subject if no set-off 

had been claimed. 

(3) The provisions of this rule shall apply whether the set-off is admissible 
under rule 6 of Order VIII or otherwise. 


Scope.— Decree in favour of defendant can be passed in case of equitable 
set-off also. A. I. R. 193* Cal. 358 = 35 C. W. N. 17 = 132 Ind. Cas. 195. Only one 
decree should be drawn up in a suit in which a set-off is claimed and after deciding 
all materials in dispute. 62 P. R, 1917=65 P. W. R. 1917=39 Ind. Cas. 508. 
Equitable set-off in suit for accounts is governed not by Order 8, rule 6 but by Order 
20. rule 19. 132 Ind. Cas. I95»35 C. W. N. I7 = A. I. R. 193* Cal. 358. it is not 
necessary for a set-off that it should be limited to Order 8, rule 6, and a set-off 
arising under leases can be claimed in a suit for arrears of rent on leases, although 
it cannot be claimed under Order 8, role 6, as being unascertained or in the 
nature of unliquidated damages for breach of contract. A. 1. R. 1936 All. 522 = 
1936 A. L. J. 625=163 Ind Cas. 872 ; see also A. I. R. 1936 Cal. 277. 


Certified copies of judgment 
and decree to be furnished. 


20. [S. 217.] Certified copies of the judge- 
ment and decree shall be furnished to the parties 
on application to the Court, and at iheir expense. 
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— For insertion of new rules in Allahabad and Burma.— infra. 

Scope. — Any application made to an official of Court, must also be deemed 
to have been made to the Court. A. I. R. 1928 Lab. 759=29 Cr. L. J. 1028= 
112 Ind. Cas. 356. 


ORDER XXI. 


Execution of Decrees and Orders^ 


Payment under Decree. 


Modes of paying 
under decree. 


1. [S. 257 .] (1) AH money payable under 
a decree shall be paid as follows, namely : — 


(a) into the Court whose duty it is to execute the decree ;or 

(3) out of Court to the decree-holder ; or 

(r) otherwise as the Court which made the decree directs. 

(2) Where any payment is made under clause (^) of sub-rule (1), notice 
of such payment shall be giv.n to the decree holder. 

N. A— For local amendments in Central Provinces and Lahore. — Vide infra. 

Scope of Order 21. — The law as to solicitor’s lien in India, which has been 
governed by the principles of English law, has not been altered or abrogated by 
the provisions of Order 21 of the C. P. Code. 38 C. W. N. 1031. Before an execu- 
tion sale can be set aside it must be brought within Order 2r. A Court has 
obviously no jurisdiction to set aside a sale outside order 21. A. I. R. 1935 Pat. 
242«iS5 Ind. Cas. 228. 

Notes. — Payment by judgment-debtor under Court’s direction must absolve him. 
A L R. 1929 Oudh 231=6 O. W. N. 334=ii7 I«‘d. Cas. 748. Decree-holder 
attaching decree can receive money and certify payment. A. I. R. 1930 AH. 659= 
(1930) A. L. J. 945=129 Ind. Cas. 382. The principle that it is the duty of judgment- 
debtor to find out judgment-creditor and pay him the amount of the judgment-debt 
so long as the latter is within the realm relates to a judgment-debt capable of being 
discharged by payment. A. I. R. 1927 Cal. 652 = 31 C. W. N. 850=55 C. 26= 103 Ind. 
Cas. 740. Payment to attaching creditor is no payment to decree-holder under Order 
XXI, rule 1 (4)- A. I. R. 1925 All. 123=80 Ind. Cas. 947. Tender of instalment in 
compromise decree on next opening day of Court, last day being holiday is beyond 
time as payment could be made to decree-holder direct on due date. A. 1. R. 1929 
All. 207=51 A. 527 = 11929) A. L. J. 286=115 Ind. Cas. 796; see also A. I. 
R. 1927 Mad. 1196=106 Ind. Cas. 502 ; A. 1. R. 1925 All. 687 = 87 Ind. Cas. 620 ; 
A. I. R. 1925 Mad. 743 = (i 925) M. W. N. 566=48 M. L. J. 596=21 L. W. 469=87 
Ind. Cas. 560. Payment by judgment-debtor to Receiver in execution does not 
absolve him from liab'liiy if Receiver misappropriates. (A. I. R, 1929 Oudh 231=6 O. 
W. N. 334=117 Ind. Cas. 748 overruled). A. I. R. 1932 P. C. 33 (P. C )=i37 Ind. 
Cas. goo=59 Ind. Cas. 31 1 =(1932) A. L. J. 747 = 34 B. L. R. 1188=56 C. L. J. 48= 
36 C. W. N. 882 = 1932 M. W. N. 830=9 O. W. N. 571=63 M. L. J. 658 = 7 Luck. 
382. In case of deposit in Court without notice to decree-holder, the decree-holder is 
entitled to interest (ill he receives notice, as also cost of taking out execution bonafide 
without knowledge of deposit. 135 Ind. Cas. 799=35 C. W. N. 544= A. 1. R. 1932 
Cal. 111. Where portion of decretal amount is paid in Court, decree-holder, cannot 
take out execution for full amount. 141 Ind. Cas. 297 = 11 P. L. T. 796=14 P. L. T. 
591 = A.I.R. 1933 89. In the absence of a special direction the judgment-debtor is 

entitied to choose between clauses (a) and (b). A. 1. R. 1935 Lah. 369= 158 Ind. Cas. 
352. There is a general principle of law that where parties are prevented from doing 
a thing in Court on a particular day, not by any act of their own but by the act of 
the Court itself, they are entitled to do it at the first subsequent opportunity. Hence 
If the judgment-debtors are entitled to pay the money into Court by a certain date 
but they were prevented from doing it on such day on account of the Court vacation 
they are therefore within their rights in making the deposit on the re-opening of 
the Court after the vacation. A. I. R. 193$ Lah. 369. Payment of the decree to 
cme of several decree-holders and admission of satisfaction by him will not bind the 
Others* 1936 A* M. L. ). 32. A payment to arbitrator does not amount to payment 
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of money into Court. A. I. R. 1924 Rang. 263=3 Bur. L. J. 6=80 Ind. Cas. 238. 
If the judgment-debtor prevents the deposited sum reaching the decree-holder, he is 
really applying for stay of the execution and therefore he should be held liable for 
interest until the money is available to decree-holder. A. I. R. 1929 Nag. 227=115 
Ind. Cas. 165. The judgment-debtor is to pay the necessary process-fees for notice of 
payment. But even if he does not pay them, the Court is bound to inform the 
decree-holder of the payment when next he appears to ask for sell of the property. 
A. I. R. 1921 Nag. 148 = 67 Ind. Cas 242. Payment out of Court in pre-emption 
suit is valid if made within time. A. I. R. 1921 All. 159==* '9 A. L J. 493=63 Ind. Cas. 
889. Decree for mane profits is money decree. 4 Pat. L. J. 336=5 Pat. L. W. 
I9I = (i9i 8) Pat. 257=48 Ind. Cas. 183. Payment into Court by stranger, is not 
satisfaction of decree. (1916) i M. W. N. 195 = 34 Ind. Cas. 350. Deposit in Court 
causes cessation of interest from date of notice. 42 M. 576=(i9i9) M. W. N. 458= 
26 M. L. T. 295 = 50 In 1 . Cas. 410. Where money paid into Court by a judgment- 
debtor is ordered to be paid out to persons other than the decree-holder without 
notice to him, it is not competent to the Court to direct the decree-holder to file a suit 
for the amount and the person who drew the money out of Court to furnish security. 

It shall have treated the application of the decree-holder as one to set aside the 
tx parte order authorising payment to be set aside. A. I. R. 1922 All. 190=20 A. 
L. J. 353 = 4 U. P. L. R. All. 89=66 Ind. Cas. 744. Order XXI, rule i, clause 2, is 
not applicable to cases of mortgage decrees which are governed by Order XXXI, 
rule8. A. I. R. 1924 Mad. 102 = 45 M. L. J. 687= 18 L. W. 686=35 M. L. T. 101 = 
(1923) M. W. N. 753=75 Ind. Cas. 566. CertiBcate by decree-holder is not appli- 
cable to take step-in aid of execution. 134 Ind. Cas. 922=54 C. L. J. 201 = 35 C. 
W. N. 1192=59 C. 760= A. I. R. 1931 Cal. 719 (F. B.). Where judgment-debtor 
deposits money in Court without notice of assignment of the decree, it absolved him. 
A. I. Ri 1924 Pat. 118=2 Pat. 714=76 Ind. Cas. 55. Decree-holder includes decree- 
holders. A. I. R. 1934 Mad. 330. Concurrence of other decree-holders is necessary 
to give valid discharge in case of joint decree. Ibid. Agreement is not adjustment. 
A. I. R. 1934 Rang. 19^. 

2 . |S. 258 ] ( 1 ) Where any money payable under a decree of any kind 

_ . is paid out of Court, or the decree is otherwise 

Coun to adjusted in whole or in part to the satisfaction 
of the decree-holder, the decree-holder, shall 
certify such payment or adjustment to the Court whose duty it is to execute the 
decree, and the Court shall record the same accordingly. 

(2) The judgment- debtor also may inform the Court of such payment 
or adjustmenti and apply to the Court to issue a notice to the decree-holder 
to show cause, on a day to be fixed by the Court, why such payment or adjust- 
ment should not be recorded as certified, and if, after service of such notice 
the decree-holder fails to show cause why the payment or adjustment should not 
be recorded as certified, the Court shall record the same accordingly. 

( 3 ) A payment or adjustment, which has not been certified or recorded as 
aforesaid, shall not be recognized by any Court executing the decree. 

Af. B . — For local amendment in Madras. — Vide infra. 

Adjustment. — An adjustment under Order XXI, rule 2, means settlement which 
extinguishes the decree-debt. A. I, R 1930 Mad. 410* (1930) M. W. N. 137=123 
Ind. Cas. 604. An adjustment is not the same thing as satisfaction. It is some 
method of settling the decree which is not provided for in the decree itself. A. I. R. 
1926 Mad. 184=49 M. L. J. 730=22 L. W. 853 = (i926) M. W. N. 29=91 Ind. Cas. 
1051 ; see also 80 Ind. Cas. 454= A. I. R. 1925 Oudh 136. Order XXI, rule 2, relates 
to adjustment subsequent to the decree and not to adjustment before the appellate 
decree. A. I. R. 1923 Mad. 619=17 L. W. 635=44 M. L. J. 599=3* M. L T. 401 = 
1923 M. W. N. 297 = 72 Ind. Cas. 836. Order 21, rule 2, contemplates an adjustment ^ 
to the satisfaction of the decree-holder. An adjustment to be binding must be one ' 
between the decree-holder and the judgment-debtor and by their consent. The rule 
does flot contemplate an adjustment which, although not consulted to is made binding 
by operation of law. A.I.R. 1937 Cal. 2 1 1. The executing Court is entitled to look at the 
agreement made prior to the dale of the decree in order to see whether it prevented 
execution according to the terms of the decree. And there is nothing in Order 21, rule 
2, which prevents proof of the fact that a condition precedent to the coming into 

C* P* Code^70 
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operation of such an agreement as this has been performed. A, I. R. I 934 Bo®* 
370 = 36 Boro. L. R. 798=i52lnd. Cas. 575 = 58 B. 610 ; see also 2a B. 463- An 
adjustment of a decree must be presumed to have been duly certified. 19 N. L. J. 
175. Actual payment is not necessary to constitute valid adjustment within this 
rule. A. I. R. 1936 Bom. 277 = 38 Bom. L. R. 505 = 60 B. 729=164 Ind. Cas. 9. Valid 
adjustment of decree can be made pending an appeal f^rom the decree. Such an 
adjustment if not certified or recorded as required under Order 21, rule 2. the Court 
IS debarred by sub-rule 3 from recognizing such an adjustment. A. I. R- 1936 
Mad. 494=43 L. W. 601 = 1936 M. W. N. 123. One of several decree-holders^ can- 
not, be receiving payment of the decretal amount out of Courts certify satisfaction of 
the entire decree, if not authorized by his co-decree-holders. 62 C. L. J. 560. 
After a sale is duly held, the Court cannot refuse to confirm the sale on the ground 
that the decree-holder and the judgment-debtor say that the decree has been satisfied 
out of Court. A.I.R. 1931 P. C. 33=33 Bom. L. R. 450= 53 C.LJ. 187 = 35 C. W. N. 
381 = 14 N.L.J. 28 =(i93i) a. L. J. 257=60 M. L. J. 423=(i93i) M. W. N. 281. 
Decree-holder majr accept and parties may record an adjustment agreement itself 
to perform something else. A.I.R 1937 Cal. 222. Where an agreement clearly reduces 
the amount of the decree by reason of certain arrangements between the parties, it is 
an adjustment of the decree. A. I. R. 1921 Pat. 135 = 2 P.L.T. 765 = 9 P. L. J 337= 
63 Ind. Cas. 535. The executing Court cannot enlarge, extend or modify the decree 
even by consent of parties subsequent to the decree unless it is an adjustment of the 
decree contemplated by Order XXI, r. 2. A. I. R. 1922 Cal. 311 = 27 C. W. N. 280= 
38 C. L. J. 17 = 71 Ind. Cas. 378. An agreement discharging liability under the 
decree by substituting a new liability under the agreement may properly be held to 
be step of adjustment of the decree. A. I. R. 1926 Oudh 385 = 29 O. C. 26=94 Ind. 
Cas. 317. Adjustment not certified can be proved by judgment-debtor for proving 
that assignee of decree-holder is benamider for judgment-debtor. A.I.R. 1924 Mad. 189 
= 18 L. W. 453 — 76 Ind. Cas. 845. When an award is filed subject to terms 
agreed upon between the parties and has been entered as part satisfaction of 
the award execution can be taken for balance of the award. A. I. R. 1921 
Sind 132=16 S. L. R. 245 = 79 Ind. Cas. 477. An adjustment need not be 
in writing. If the parties make a final and binding agreement with regard to the 
decree then it amounts to an adjustment. If, on the other hand, the finality of the 
agreement or compromise is conditional on the future acts of the parlias ; as for 
instance, the execution of documents then the agreement is still in the executing 
stage and does not come within the definition of adjustment. A. 1 . R. 1927 Lah. 
544=102 Ind. Cas. 753. Judgment-debtor in bar to execution of a decree against 
him can plead a pre-decree arrangement that the decree was not to be executed. 
^ I. R. 1926 Mad. 582=48 M. 513=50 M. L. J. 364=(i926) M. W. N. 368 = 24 L. 
W. 72 — 98 Ind. Cas. 428. An adjustment of decree by surety of judgment- 
debtor with decree-holder may be proved unless there is some bar to its proof. A. I. 
R. 1928 Lah. 61 = 108 Ind. Cas. 376. When an adjustment is not certified a Court exe- 
cuting a particular decree is barred by the provisions of sub-rule (3), r. 2, Order 
XXI, from trying the question of the satisfaction for adjustment of the decree. A. 

I. R. 1928 Oudh 195 = 3 Luck. 170 = 5 O. W. N. 68 = 108 Ind. Cas. 105. “Otherwise 
adjusted’^ in r. 2 (1) of Order XXI, cover an oral adjustment of a decree. A. I. R. 

1926 Cal. 643 = 91 Ind. Cas. 705. A compromise after decree, effecting immovable 
property worth over Rs. 100 and embodied in a petition presented under Order XXI, 
r. 2, which has been recorded by the Court is exempt from registration. A. I. R. 

1927 Sind 66=97 Ind. Cas. 321. The Court executing a decree is barred from trying 
the question of the satisfaction or adjustment of the decree when such satisfaction 
or adjustment has not been certified to the Court under sub- rule (1) or (2) of the 
same rule. fO. W. N. 452 = 110 Ind. Cas. 244. The adjustment referred to in Order 
XXI, rule 2, is such an adjustment as completely or partly extinguishes the decree 
under execution and cannot mean an adjustment to give effect to the terms which 
would be to create a new decree at variance with the decree under execution and 
which will again have to be executed. A. I. R. 1928 Cal. 527=32 C. W. N. 434= 

1 13 Ind. Cas. 9. Fresh contract otherwise legal though involving promise by judg- 
ment-debtor to do something in future is adjustment. 141 Ind. Cas. 429=1932 M. 
W. N. 840=63 M. L. J. 598 = 36 M. L. W. 558=56 M. 198= A. I. R. 1933 Mad. 28. 
Compromise after decree with promise to be performed in future cannot operate as 
bar to execution and does not amount to adjustment. 132 Ind. Cas. 206 = A. I. R. 
193* Lah. 505* Adjustment means alteration of liability under decree. 146 Ind. Cas. 
3= A. I. R. 1933 Pat. 576; see also 144 Ind. Cas. 721 = A. I. R. 1933 Pesh. 53. 
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In order to constitute an adjustment which can be recorded under Order 2 1, rule 2, 
it is indeed necessary that the arrangement between the parties should extinguish 
the decree either wholly or in part. A. I. R. 1935 Lah. 596=62 C. 28=158 Ind. 
Cas. 1074. An agreement to accept a portion of the decretal amount to be paid 
in instalments in full satisfaction of the decree is an adjustment within the meaning 
of Order 21, rule 2, and if certified as required by law, then it can be recorded and 
acted upon if proved. If is not necessary that such an agreement should be reduced 
to writing and it is open to the Court to accept oral evidence of it. A. I. R. 1935 
Bom. 303=37 B. 230=157 Ind. Cas. 646. 

Whether an adjustment has been made as contemplated by rule 2 is not a 
question of law only but a mixed question of law and fact and in such case the 
question is to be determined from the intention of the parties. The only test to 
determine whether an adjustment has taken place or not is to find whether the 
•decree has been completely satisfied or not ; if the decree is completely satisfied then 
the adjustment is complete as required by rule 2 of the order. If it is not complete. 
Court is not bound to record it. A. I. R. 1935 347 5 A, I. R. 1935 Lah. 973. 

Scope. — Order XXI, rule 2, is not confined to money decrees only but applies 
also to a decree for partition. A. I. R. 1928 Cal. 715=*! 17 Ind. Cas. 833 ; see also 
A. I. R. 1922 Bom. 38 o= 46B. 226 = 64 Ind. Cas. 490. The . provisions of Order 
XXI, lule 2, relating to adjustment of decrees apply to awards under the Indian 
Arbitration Acf. A. 1. R. 1927 Sind 66=97 Ind. Cas. 321. Where a decree is for 
payment of certain money with direction to sell mortgaged property in default the 
claim in the first instance being for money, the claim falls within the scope of Order 
XXI, r. 2. A. I. R 1930 Lah. 814 = 126 Ind. Cas. 5*3- Section iisof the Evidence 
Act does not override Order XXI, r. 2, C. P. Code. A. I. R. 192S Sind 140=18 
S. L. R. 51 = 79 Ind. Cas. 89. Rule 2 does not limit or afiect the operation of 
s 47 and does not prevent the Court from deciding any question out of the execution 
of the decree, A. I. R. 1922 L. B. 31 = i Bur. L. J. 43='7o Ind. Cas. 859. Suit 
includes not only the stage of a suit to its termination by the decree 
of the first Court but also includes its appellate stage and proceedings 
in execution of the decree made in the suit. A. I. R. *921 Pat. 107 = 6 Pat. L. J. 
253 = 2 Pat. L. T. 273 = 62 Ind. Cas. 608. Rule 2 covers a decree under 

which money is payable and not to all kinds of decrees. A. I. R. 1926 Mad. 749“ 

50 M. L. J. 547 = 49 M. 716=24 L. W. 235 = 95 Ind. Cas. 701. Order XXI, rule 2 (3) 
applies only to Court executing the decree. A. 1. R. 1923 Bur. 44=1 Bur. L. J. 

171 = 79 Ind. Cas. 278. Where the decree ordered that the decree-holder would not 

be entitled to execute the decree if the judgment-debtor would fulfil certain 
conditions, and w'here the judgment-debtor did not certify that he had fulfilled the 
conditions within the prescribed time on application for execution by the decree- 
holder : //M that the judgment-debtor could prove that as a matter ^ j 
conditions in the decree had been complied with and in such a case Order XXI, 
rule 2 (3), did not apply. A. I. R. 1926 Lah. 641=8 Lab. L. J. 43 — ^7 R • L. R.ioo=93 
Ind. Cas. 369. Where Court is moved to proceed against the surety under 
s. 145, it is not '*the Court executing the decree*^ within the express meaning of 
those words as used in Order XXI, rule 2 (3). A. I. R. 1926 Sind 105 = 20 
S. L. R. 362 = 96 Ind. Cas. 234. It is not necessary for the application of Order 21, 
rule 2, that there should be relations of judgment-creditor and judgment-debtor betwen 
the parlies to an uncertified adjustment at the time of adjustment. A. I. R, 1937 Cal. 
31. The words “the decree’^ in Order 21, rule 2, surely mean “a decree of any kind 
and would include a decree for possession of a house. No adjustment of such 
decree can be recognized by the Court unless it is certified and no application for 
certification can be made, except within 90 days. A. I. R. 1936 Lah. 842 = 165 Ind. 
Cas. 358. The words "of any kind" in sub-rule (i) of Order 21, rule 2, were 
introduced in the amended Code of Civil Ptocedure of 1908, in order to get over 
the conflicts between various High Courts on the question whether or not tne 
mere word “decree” as it originally stood referred only to decrees for payment of 
money. The term ‘ decree of any kind” means a decree of any kind capable of 
execution. 14 Pat. 488 = 185 Ind. Cas. 976=16 Pat. L. T. 3ii = A. I. R. 1935 
Pat. 385. The terms of Order 21, rule 2, C. P. Code, must be understood m the 
light 01 the scheme of the Code and with due regard to the scope of Order 
23, rule 3. Comparing the terms of Order 23, rule 3 with Order 21, rule 2, 
one difference is noteworthy. Under the former the Court may not merely order 
the agreement, compromise or satisfaction to be recorded, but also pass a decree 
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in accordance therewith, whereas under Order 21, rule 2, the Court can only 
the adjustment. A Court acting under Order 21, rule 2, cannot pass a Iresn 
executable decree on the agreement of the parties, but further proceedings, If any, 
in execution, as for instance, when part satisfaction has been recorded, can take 
place on foot of the original decree. 42 L. W. 968=1935 M. W. N. 1311*69 M. 
L. J. 769 (F. B.) = A. I. R. 1936 Mad. 34 (F. B.) ; see also A. I. R. 1935 Oudh 313- 
1935 C. W. N. 541. 

Adjustment cannot be made to defeat the existing interest of the Government. 
A. I. K. 1935 Sind 111*159 Ind. Cas. 765. 

Rule 2 is not applicable to the case of payments made prior to decree and the 
payments cann^^t be pleaded in bar of execution A. I. R. 1931 Mad. 399*193^ 

W. N. 1152*32 L. W. 919=54 M. 184=129 Ind. Cas. 818. This rule is not 
applicable to complex decrees where immovable property is ordered to be 
delivered. 1917 M. W. N. 227=40 Ind. Cas. 820. But this rule applies to partition 
decree providing for the payment of money as well as for other relief such as a 
partition of immovable property and to adjustment with regard to such property. 
Such an adjustment cannot be recognized unless certified or recorded. 43 M. 476* 
(1929) M. W. N. 261=27 M. L. T. 279=56 Ind. Cas. 289. An executing Court has 
no power to enquire into the existence of a prior alleged agreement between the 
parties that no decree should be obtained in the suit. 8 L. W. 205 = (1918) M. W. N. 
547=46 Ind. Cas. 880. Section 92 of the Evidence Act does not bar the oral 
evidence to prove an agreement by way of adjustment of a decree. 16 N. L. R. 204= 
60 Ind. Cas. 316. Oral agreement that instalment is to be paid and which later 
on so paid amounts to adjustment of a decree and is capable of proof. A. I. R. 
1931 Sind 42 = 131 Ind. Cas. 710. To enable an executing Court to execute 
an adjusted decree an adjustment should be certified under Order 21, r. 2. The 
decree-holder can certify such adjustment at any time. A. I. R. 1929 Cal. 687 = 34 
C. W. N.-213 = 127 Ind. Cas. 258. Where the judgment-debtor pleads an adjustment 
binding on the parties he is entitled to an opportunity to establish his allegations. 
A. 1. R. 1927 Lah. 544—102 Ind. Cas. 753. Executing Court cannot investigate the 
fact of payment in respect of the decretal amount out of Court. The determination 
of this question is taken out of the purview of s. 47, C. P. Code by O. XXI, rule 2 
(3). C. P. Code. 135 P. R. 1919=58 Ind. Cas. 443. An agreement to give time 
for the satisfaction of the judgment-debtor is void, when not certified and 
sanctioned by Court for want of proper consideration. A suit for damages for 
breach of such agreement is not maintainable. 7 L. W. 503 = (i9i8) M. W. N. 292 = 
24 M. L. T. 16=45 Cas. 16. Where a compromise is entered into at the 
time of execution ; and although compromise is not incorporated in the decree 
it must be considered and treated as such if the parties and the Court treat it as 
one. 57 Ind. Cas. 591. 

An incohate contract, which, if completed would bar the execution of a decree, 
cannot be pleaded as a bar to the execution. The judgment-debtor has no right 
to claim that the contract should be completed and then evoked in bar of execution. 
43 Ind. Cal. 537. An award of arbitration on a reference made during the execution 
proceedings binds the parties as an adjustment of the claim. 3 Pat. L. W. 146= 
42 Ind. Cas 467. Under Order XXI, r. 2, a decree-holder and bis judgment-debtor 
can adjust their respective rights and liabilities in any manner including the dis- 
charge of the judgment-debtor. The decree-holder can release some of the 
judgment-debtors from their liability under the decree. 40 Ind. Cas. i. Where a prior 
compromise unknown to the Court, is made and is inconsistent with the decree 
subsequently passed and where the decree is time-barred a person in whose 
favour a certain lease was executed as a result of the compromise cannot recover 
the sum of the lease money in execution, i Lab. 445 = 24 P. L. R. (Lah) 117* 
136 P. L. R. 1920=3 Lab. L. J. 10=57 Ind. Cas. 153. When a decree has 
been passed, every t>me that an adjustment is arrived at between the parties 
a fresh decree need not be drawn up or original modified. A. 1. R. 1925 
Nag. 49=20 N. L. R. 122*83 Ind. Cas. 162. Application to record an adjustment 
of a decree is in the nature of a summary suit. A. I. R. 1927 Sind 66=97 Ind. Cas. 
321. An order refusing the application to record the adjustment of a decree is 
also a decree, and is final until set aside or varied by a Court of appeal in Veview. 
A. 1. R. 1927 Lah. 809=26 P. L. R. 237*105 Ind. Cas. 724. Where only some 
of the parties to the decree have joined in the compromise, it should be 
deiermined whether the compromise can be given effect to as regards some, 
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leaving the decree outstanding as regards others. If this cannot be conveniently done 
the Court will presume that the adjustment is not binding on such pirties. A. 1 . 
R. 1927 Mad. 1 55 “98 Ind. Cas. 698. Judgment-debtor’s application for recording 
an adjustment need not be a document ‘separate’ from the objections filed by him 
on the ground of such adjustment. A. I R. 1929 All. 79=113 Ind. Cas. 760. An 
agreement not to execute the decree which would be passed, cannot be taken 
cognizance of by executing Court but to avail of it the judgment-debtors will 
have to institute a separate suit, to restrain the decree-holder from executing the 
decree. A. 1 . R. 1928 Cal. 527*32 C. W. N. 434*113 Ind. Cas. 9. Parties can 
enter into oral agreement for settlement of money -decree. A. I. R. 1928 Rang. 
316*6 Rang. 573= 1 14 Ind. Cas. 682. An objection to an execution sale on the 
ground that decree in execution of which the sale took place was satisfied prior 
to the sale cannot be pleaded by the judgment-debtor in a suit by the decree- 
holder as purhaser for possession of the property sold in execution of the decree. 
A. I. R. 1929 Cal. 374=33 C. W. N. 795=49 C. L. J. 441 = 118 Ind. Cas. 857. A 
Court need not sue whether the consideration for the adjustment is reasonable 
under the circumstances of the case or not. If the adjustment is made and cer- 
tified to the Court the provisions of the law will be fully satisfied and the decree 
will be deemed as capable of execution. A. I. R. 1925 Oudh 364=12 O. L. J. 156 
= 280. C. 255 = 86 Ind. Cas. 907. A Court other than a Court executing a decree 
has power to recognise a certified payment or adjustment of a decree, and 
direct a refund of the amount in a suit brought for that purpose. T2 P. L. K. 
^917 = 39 Ind. Cas. 15. An auction-purchaser in execution of a money-decree can 
apply for entering up satisfaction of a decree affecting the property which would 
otherwise endanger it. 9 L. W. 596= 50 Ind. Cas. 931. The transferee must prove 
his right before he can be allowed to execute the decree and then only a ques- 
tion of adjustment will arise. A. I. R. 1922 Mad. 510=16 L. W. 758 = 43 M. L. 
J. 761 =31 M. L. T. 463 = 72 Ind. Cas. 861. Rule 2 does not apply, in case of 
payment before decree. 129 Ind. Cas. 818=1930 M. W. N. 1152 = 32 M. L. W. 919 
= 54 Ind. Cas. 184*60 M. L. J. 72i = A. I. R. 1931 Mad. 399. Uncertified adjust- 
ment cannot be pleaded in execution even by assignee of decree-holder. 140 Ind. 
Cas. 872*1932 M. W. N. 1333=37 M. L. W. 79=64 M. L. J. 22=56 M. 316= A. 1 . 

1933 Mad. 157. Certification by decree-holder under Order 21, rule- 2 (1), 
is not step-in-aid of execution. 1933 A. L. 1.258 = 55 A. 393 = A. I. R. 1933 A. 
364. No limitation is fixed for decree-holder to certify payments. 132 Ind. Cas. 
426 = A. I. R. 1931 All. 219. Sale cannot be set aside on ground of adjustment 
after execution of sale between decree-holder and judgment-debtor. 130 Ind. Cas. 
686*33 Bom. L. R. 450= 53 C. L. J. 187 = 35 C. W. N. 381 = 14 N. L. J. 28*1931 
A. L. J. 257 = 60 M.L. J. 423 = 1931 M. W. N. 281 = 8 O. W. N. 585=58 I. A. 
50 = 27 N. L. R. 95 = A. I. R. 1931 P. C. 33 (P. C.). Duty to certify under Order 21, 
rule 2, does not make it consideration for receipt of money due. 1933 A. L. J. 670 
= A. I. R. 1933 All. 5 1 1. Court executing decree can only enquire into alleged ad- 
justment by judgment-debtor. It cannot decline to enter into such question when 
application is in time. 137 Ind. Cas. 517*34 Bom. L. R. 203 = A. I. R. 1932 Boin. 
202. Judgment-debtor cannot plead uncertified adjustment when opposing trans- 
fer under rule 16. 137 Ind. Cas. 28 = 35 M, L. W. 538*55 Mad. 720 = 62 M. L. J, 

562 = 1932 M. W. N. I9o = A. I. R. 1932 Mad. 372 (F. B.) ; see also 137 Ind. Cas. 

28=35 M. L. W. 538=55 Mad. 720=62 M. L. J. 562*1932 M. W. N. 190= A. I. R. 
193a Mad. 372 (F. B.). Where decree providing that produce of land if realized by 
decree-holder to be adjusted towards interest, Order 21, rule 2, has no application. 
A. I. R. 1933 Lai'- 831. Decree- holder’s mention of payment in application for exe- 
cution is sufficient certification. 129 Ind. Cas. 909*25 S. L. R. 360= A. 1 . R. 

1931 Sind 28. Oral agreement that instalment is to be paid and which is later 

on so paid amounts to adjustment. 131 Ind. Cas. 710=25 S. L. R. 279= A. I. R. 
J931 Sind 42. Agreement by judgment-creditor merely release judgment-debtor 
or cancel security bond does not amount to adjustment of decree. A. I. R. 1933 
Sind 305. Order refusing certificate is appealable. A. I. R. 1933 634. Ad- 

justment by minor’s guardian not sanctioned by Court cannot be recognized. A. I. 
R. 1933 Rang. 186. Stay of confirmation of Court-sale on ground that judgment- 
debtor raised question of adjustment in another proceeding is prohibited. 132 
Ind. Cas. 713*9 Rang. 104*A. I. R. 1931 Rang. 148. Where application is made 
b/ decree-holder stating full satisfaction of decree, Judge should not adjourn 
case for appearance of judgment-debtor. 134 Ind. Cas. 213* A. I. R. 1931 Rang. 
332. It is doubtful whether mention of payments in execution application amounts 
to application under Order 21, r, 2. 141 Ind. Cas. 745=A. I. R. 1933 Pesh. 14. It is 



558 


THB COD& Olf CIVIL PROCBDURtt. 


[ 0 . 21 , V.2. 


enough if payment made by judgment-debtor is brought to notice of executing 
Court. Once decree-holder had admitted payment by judgment-debtor he cannot 
be allowed to execute his decree for same amount over again. A. I. R. I 937 Mad. 
511. 

Sub-rule ( 3 ). — Sub-rule (3) to Order 21, rule 2, C. P. Code, does not give right 
to decree-holder tojignore any payment against the decreet il-amount. On the con- 
trary, sub-rule i, says that he shall certify the payment. The purpose of Order 21, 
rule 2 (3), which merely prevents the judgment-debtor from pleading an uncertified 
payment, seems to be to avoid unnecessary delay and to obviate the trial of com- 
plicated issues in execution proceedingsj which might prevent decree holders from 
realising promptly the fruit of the decrees. A. I. K. 1927 Mad. 511. 

.Agreement. — An ulterior agreement that a decree shall not be[executed can- 
not be set up as a bar to execution. Suit can be brought to restrain execution 
contrary to the agreement. A. I. R. 1930 Cal. 3S6 = 34 C. W. N. 150= 126 Ind. Cas. 
265 ; see also A I. R. 1929 Nag. 339=119 Ind. Cas. 704 ; A. I. R. 1921 Mad. 616= 
14 L. W. 3i7 = (i92i) M. W. N 3152 = 64 Ind. Cas. 148 ; 107 Ind. Cas. 86o = A. I. R. 
1928 Rang. 316=5 Rang. 685. An oral agreement not performed by either party 
cannot bar the execution of the decree. A. I. R. 1927 Lah. 537 = 103 Ind. Cas. 86. 
Even an oral agreement not to proceed against one of the judgment- debtors beyond 
a certain limit must be certified under this rule in order to bar an execution. A. 1 . R. 
1927 Mad. 911 = 50 M. 897 = 26 L. W. 386=(i927) M. \V. N. 630=53 M. L. J. 533 = 
105 Ind. Cas. 248 •, see also 85 Ind. Cas. 672 = 20 L. W. 849. An incohate agreement 
10 adjust cannot bar execution. A. I. R. 1930 Lah. 231 = 1 13 Ind. Cas. 238 ; A. I. R. 
1922 All. 13=44 A. 258=64 Ind. Cas. 990 ; A. I. R. 1935 Lah. 347. An agreement 
prior or subsequent to a decree contradicting or varying the terms of the decree 
cannot be proved by oral evidence. A. I. R. 1930 Mad. 673 = (1930) M. W. N. 240= 
125 Ind. Cas. 543. A decree which on the face of it is enforceable to the fullest 
extent cannot in execution proceedings be challenged as being unexecutablc wholly 
or in part on account of an agreement between the parties entered into 
prior to the decree. A. 1 . R. 1926 Rang. 140=5 Bur. L. J. 41=4 Rang. 118 = 
96 Ind. Cas. 773. Decree holder’s agreement with judgment-debtor’s alienee 
pending execution not to proceed against particular property not being in 
satisfaction or adjustment of decree. Order XXI, rule 2, docs not bar proof 
of such agreement. A. I. R. 1923 Mad. 220=16 L. W. 988 = 44 M. L. J, 80=31 M. 
L. T. 423 = 72 Ind. Cas. 839. Where there has been an adjustment or satisfaction 
as between the judgment-debtor and an assignee who has attained the status of a 
decree-holder by an order made under Order XXI, r. 16, Order XXI, rule 2, would be 
clearly applicable. 104 Ind. Cas. 4=A. 1 . R. 1927 Cal. 694 = 31 C. W. N. 921. 
Agreement is adjustment and can be proved if certified within 90 days. 145 Ind. 
Cas. 924 = 34 P- L, R. 887 = A. I. R. 1933 Lah. 806. Decree does not stand, where 
parties settle payment and report to Court. 135 Ind. Cas. 535 = 1931 M. W. N. 1141 
= 34 M. L. W. 635 = 62 M. L. J. 272 = 55 Mad. 320= A. I. R. 1932 Mad. 115. An 
agreement for payment of enhanced interest cannot in any sense be regarded as 
an adjustment, in whole or in part of the decree, within the meaning of Order 21, 
r. 2. A. 1 . R. 1934 Oudh 465=-!! O. W. N. 1103=151 Ind. Cas. 1103. An executory 
agreement, v/z., a transfer of the land by the judgment-debtor to the decree-holder, 
not becoming an adjustment to the satisfaction of the decree-holder, the agreement 
cannot amount to an adjustment which can be taken into account in the execution 
of the decree. A. I. R. 1934 Rang. 190. It is competent for the parties to a decree 
to substitute a fresh contract in lieu of the decree. When such a contract comes 
into existence the judgment-debtor is at liberty to apply under this rule to have the 
adjustment recorded. 1935 A. M. L. ]. 97 ; 15 Pat. 340= A. 1 . R. 1926 Pat. 619. But 
oral agreement does not constitute an adjustment because it is not capable of being 
enforced or executed. 30 S. L. R. 249=A. I. R, 1936 Sind 191. An act of the 
parties agreeing to vary the decree is not an adjustment of a decree. A. I. R. 1936 
Cal. 518. Promise of the decree-holder to cancel the decree if the judgment-debtor 
does certain thing is not an adjustment. A. I. R. 1936 Rang. 289=164 Ind. Cas. 106. 

Certification. — Decree-holder’s mention of payment in application for execu- 
tion is sufficient certification and it is a mistake 10 regard the process of certificate 
as a revival of the decree. A. I. R. 1931 Sind 28=129 Ind. Cas. 909 ; A. I. R. 1930 
Rang. 329=8 Rang. 310=127 Ind. Cas. 600 ; A. 1 . R. 1930 Rang. 329=127 Ind. Cas« 
600 ; A. 1 . R. 1930 All. 123=124 Ind. Cas. 22 ; A. I. R. 1928 All. 629 (F. B.)=Si A4 
237=26 A. L. J. 9^=112 Ind. Cas. 73 ; A. I. R. 1921 Bom. 4 ii‘=> 4 S B. 9 t"*S 9 
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Cas. 399 ; but see 83 Ind. Cas. 737=A. I. R. 1924 All. 706*46 A. 635=22 A. L. J. 
581 =L. R. 5 A. 318. The mere certification by the decree-holder of a payment to 
him out of Crurt bv the judgment-debtor under r. 2 (i) is an application within the 
meaning of Art. 181, Limitation Act. A. I. R. 1929 (P. C.). 19=3 Luck. 684=56 I. A.» 
30=33 C. W. N. 267 = 56 M. L. J. 233 = (1929) A. L. J. 33 = 6 O. W. N. 29=31 Bom. 

L. R. 289=114 Ind. Cas. 581 (P. C.). Certification under Order XXI, r. 2 (i), is not 
an application for the purpose of Art. 182 (5) and is not a step-in-aid of execution. 
A. I. R. 1930 Rang. 61 = 126 Ind. Cas. 540. Under Order XXI, rule 2, any adjust- 
ment whether it be to a pre-decree or post-decree agreement must be certified. 
A. I. R. 1930 Mad. 673= (1920) M. W. N. 240=125 Ind. Cas. 543* It is not necessary 
for an adjustment to be recognised by the Court it shall have been both certified and 
recorded ; certification alone is sufficient. A. I. R. 1927 Mad. 155 = 98 Ind. Cas. 
698. An uncertified payment cannot be recognised by the executing Court. Intima- 
tion in reply to the Court’s notice for execution cannot be recognised. (1922) M. W. 

N. 189=16 L. W. 290=65 Ind. Cas. 830. Rule 2 does not contemplate an enquiry 
being made into the truth of the statements made by the decree-holder where 
he comes to Court to certify a payment and the judgment-debtor cannot 
question the right of the decree-holder to certify satisfaction. 5 O. L. J. 482 = 21 

O. C. 161=41 Ind. Cas. 177. Money realised by a usufructuary mortgagee 
according to the terms of a decree is not money payable under the decree 
in r. 2, payments may not be certified to Court. 39 M. 1026=38 Ind. Cas. 
675. This rule does not prohibit an executing Court from treating an admission 
of payments in a decree-holder’s application for execution as an application 
to certify such payments. A. I. R. 1921 Sind 159 (F. B.) = i6 S. L. R. 207 = 
83 Ind. Cas. 360. Where a decree has been satisfied the decree-holder shall under 
Order XXI, rule 2, certify the payment to the Court whose duty is to execute the 
decree and the Court shall record the same accordingly. A. I. R. 1923 Rang. 88=1 
Bur. L. J. 207=11 L. B. R. 429=70 Ind Cas. 115. There is no time fixed within 
which the decree-holder is bound to certify a payment made out of Court, such 
payment could be certified at any time. Execution application reciting payments 
already made amounts to certifying. A. I. R. 1921 Bom. 411=45 B. 91 = 59 Ind. 
Cas. 399; see also A.I.R. 1929 Mad. 811 = 117 Ind. Cas. 790. A decree-holdar 
may certify an alleged payment after making an application for execution, to prove 
that payment in the execution proceedings, before any objection has been taken 
either by an officer of the Court or before the issue of notice or by the iudgmenl- 
debtor when he appears to contest the application. A. 1. R 1928 AH, 629= 51 A. 
237=26 A. L. J. 966 (F. B.). Where a payment has been made within three 
years of the last starting point of limitation for an execution application, but 
IS certified after the expiry of the three years, the certification makes the pay- 
ment entitled to recognition as a payment made on the date when it was 
actually made and not as a payment on the date it was certified. A. I. R. 1925 
All. 802=47 A. 873=23 A. L. J. 836=89 Ind. Cas. 415. Even an agreement to 
adjust requires certification. A. I. R. 1930 Mad. 429=119 Ind. Cas. 480. Dismissal 
of judgment-debtor’s application under rule 2 (2) does not bar the decree- holder’s 
certifying the payment under rule 2 (i). A. I. R. 1925 Pat. 822 = 7 P. L. T. 753= 
(1926) Pat. 100=89 Ind. Cas. 195. One of two joint-holders of a decree cannot certify 
satisfaction of the whole decree so as to bind the other decree-holders. But a joint 
decree-holder may certify satisfaction in respect of his own interest therein. A. I. R. 
1925 Pat. 822 = 7 P. L. T. 95 = (i 926) Pat. 100=89 Ind. Cas. 195. The part payment 
of a decree-amount entered in an execution petition presented within three years 
from the date of such alleged payment will operate” to save limitation under s. 20 
of the Limitation Act as it amounts to a certificate of payment under rule 2. A. I. R. 
1924 Lah. 670. Where decree-holder applies for entering satisfaction, any one objec- 
ting to such certification, must prove that the certification is not bona fide, 35 M.L.J. 
252=51 Ind. Cas. 41 1. A decree-holder need not issue a notice to the judgment-debtor 
before certifying payment. 4 Pat. L J. 159=1919 P^tt. 260=50 Ind. Cas. 364. 
Presumption of oral application does not arise on application for certification under 
Order 21, r. 2. 137 Ind, Cas. 768 = 7 Lurk. 590=9 O. W. N. 209= A. I. R. 1932 
Oudh 148 (F. B.). "Uncertified payments by judgmeni-debior of sums falling due 
aft ef adjudication cannot de recognized as against Receiver. 137 Ind. Cas. 394 = 35 

M. L. W. 161= A. I. R. 1932 Mad. 250. In instalment decree, a decree-holder can- 
not enter payments after controversy arises. A. I. R. 1934 All. 524. Where decree 
is certified as fully satisfied through negligence of agent of pleader, the order can- 
not be revised. A. 1 . R. 1934 Nag. 143. 
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Form of certification. — A mere admission by decree-holder of part satisfaction 
and Its record by Court is legally sufficient 55 P. L. R. 1919*54 Ind. Cas. 257. 
Rule 2 (1) governs the case where the decree-holder seeks to certify a payment 
made to him out of Court by the judgment-debtor. The application need not be 
distinct from an application for execution of decree. A. I. R. 1922 Cal. 30*35 C. L, 
J. 71*26 C. W. N. 529=68 Ind. Cas. 780. A casual reference of satisfaction of a 
decree in a plaint or other civil proceedings is not enough. 13 S. L. R. 130*22 Ind. 
Cas. 901. A mention of payment in execution application is certifying within rule 2. 
(1918) M. W. N. 507*49 Ind. Cas. 141 ; see also 43 C. 207=20 C. W. N. 272 = 23 C. 

L. J. 390*3^ Ind. Cas. 606. An executing Court can take evidence for considering 
whether the decree^holder has certified satisfaction of the decree. Order XXI, rule 
2 (2), enables a Court to recognize a payment or adjustment which has been certified 
but not recorded. 52 Ind. Cas. 764. Mere fact of certificate of payment being term- 
ed an application and being in the form of petition does not convert it into an appli- 
cation within the meaning of the Limitation Act art. 181. A. I. R. 1929 P. C. 19=56 

M. L. J. 233 = 3 Luck 684 = 3* Bom. 289=56!. A. 30=6 O. W. N. 29=(i929) A.LJ. 

33 ®* 33 N. 267*114 Ind. Cas. 581. A mention by a decree*holder of payments 

made out of Court is sufficient for a Court to consider themi since a certificate of 
payment given by a decree-holder to a Court is merely an intimation that he has 
received the money. A. I. R. 1934 Bom. 370 = 58 B. 610 = 152 Ind. Cas. 575 = 36 
Bom. L. R. 798= A. I. R. 1934 Bom. 370. 

Enquiry. — A Court executing a decree cannot enquire into the fact of payment 
or adjustment which has not been certified as required by Order XXI, rule 2, even 
if fraud is imputed to the decree-holder. A. I R. 1928 Cal. 527 = 32 C. W. N. 
434 = *13 Ind- Cas. 9 ; see also A. I. R. 1921 Pat. 135*6 P. L. J. 337 = 2 P. L T. 
65 = 63 Ind. Cas. 535 ; A. I. R. 1926 Oudh 482*13 O. L. J. 493*93 Ind. Cas. 53 ; 
32 Ind. Cas. 590=38 A. 204*14 A. L. J. 132. Court can Inquire where alleged 
adjustment is disputed by the decree-holder> and record the adjustment if it is 
proved. A. I. R. 1929 All. 79 = 1*3 Ind. Cas. 760 ; see also A. I. R. 1928 Rang. 
62=5 Rang. 833*110 Ind. Cas. 123 ; 17 A. L. J. 677 = 41 A. 443=5© Ind. Cas. 65 ; 
31 M. L. J. 207*35 Ind. Cas. 70. Where a decree-holder adoMts payment of a 
sum of money towards satisfaction of the decree the Court must recognise the 
fact of payment and cannot call upon the judgment-debtor for proof of paymet. 
55 P* L- R- 1919=54 Ind. Cas. 257. Payment out of Court when not certified can 
-be ignored only in execution of the decree, but not otherwise. 58 Ind. Cas. 123 ; 
see also 55 Ind. Cas. 669. For showing that a decree has been satisfied an un- 
certified payment cannot be taken into account. 50 Ind. Cas. 331 ; see also 33 Ind. 
Cas. 71 ; 38 A. 289=14 A. L. J. 370=35 Ind. Cas. 234 ; 5 * Ind. Cas. 567=13 S. L. 
R. 71 ; 5 L. W. 644=40 Ind, Cas. 889 ; 50 Ind. Cas. 956= 15 N. L. R. 158 ; A. I. R. 
1925 Rang. 349 = 4 Bur. L. J. 179=92 Ind. Cas. 677 ; A. I. R. 1924 Oudh 208=10 
O. L. J. 351 = 77 Ind. Cas. 337 ; 10 L. W. I 79 = 54 Ind. Cas. 922 ; A. 1 . R. 1922 Bom. 
380=46 B. 226=23 Bom. L. R. 981 = 64 Ind. Cas. 490. 

When it appears to the Court that the decree*holder has been acting fraudulently, 
the Court can examine the merits of an uncertified adjustment when it is pleaded 
in bar to execution. A. I. R. 1926 Mad. 945 = 24 L. W. 404-(i926) M. W. N. 622 = 
97 Ind. Cas. 608 ; see also A. I. R. 1929 Mad. 783 = 30 L. W. 526=(i929) M. W. N. 
13 = 119 Ind. Cas 594 ; A. I. R, 1924 Oudh 208=10 O. L. J. 351 = 77 Ind. Cas. 337 ; 
A. 1 . R. 1924 Mad. 189*18 L. W. 453=76 Ind. Cas. 854 ; A. I. R. 1923 Bom. 404= 

25 Bom. L. R. 474=47 B. 643=75 Ind. Cas. 893 ; but sec A. I. R. 1923 Cal. 342 = 
50 C. 668=76 Ind. Cas. 31. ^ 


Fraud as regards oertifioation. — Executing Court cannot recognise payment 
made out of Court, if notceriified. A judgment-debtor who has paid money out of Court 
and against whom a fraudulent application is made for execution notwithstanding 
such payment must find his remedy in a regular suit based on the alleged fraud 
A. I. R. 1926 Oudh 482=13 O.L.J. 493=3 O. W. N. 198*93 Ind. Cas. 53; see 
also A. I. R. 1927 Mad. 917=53 J- 901^1927 M. W. N. 924=105 Ind. Cas. 86 ; 
A. I. R. 1925 Sind 140*79 Ind. Cas. 89^18 S. L. R. 51 ; A. f. R 1^21 Sind !0-i5 
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O. L. J. 92. Decree-holder’s omission to certify satisfaction of the decree, does not 
amount to fraud. A. I. R. 1925 Oudh, 225 = 27 O. C. 277 = 78 Ind. Cas. 776 : 15 Pat. 
422a 17 Pat. L. T. 195 = A. I. R. 1936 Pat. 270. 

Notioe. — A notice in writing of the payment of the amount due under a decree 
by the judgment-debtor in Court should be served on the decree-holder like the 
summons. A. I. R. 1925 Nag. 52 = 81 Ind. Cas. loor. Where a case of a judgment- 
debtor for adjustment of decree was adjourned without notice to the decree-holder 
and on the day fixed he being absent, an ex fiarie decree was passed, such order is 
not justified. 115 Ind. Cas. 467 = A. 1. R. 1930 Lah. 113=36 P. L. R. 510. Although 
there is no specific provision in the Code in that behalf, when the decree-holder 
certifies part satisfaction and the materials put before the Court by the decree-holder 
are such as to put the Court on notice that there was a dispute between the parties 
as to whether the amount certified was less than the amount which had been actually 
paid, it is quite competent for the Court to give notice to the judgment-debtor and 
enter into an enquiry as to whether more has been paid than that the decree-holder 
certifies. A. I. R. 1936 Mad. 468= 1936 M. W. N. 140=164 Ind. Cas. 434. 

OmisBion to certify. — The judgment-debtor can sue the decree-holder for 
damages for omission to certify or credit the amount received out of Court for 
the decree. (1919) M. W. N. 3 = 36 M. L. J. 175 = 48 Ind. Cas. 810 ; 50 Ind. Cas. 
584 = 36 M. L. J. 376=42 M. 338 = 9 L. W. 443 ; but see 5 Pat. L. J. 70=1 P. L. T. 
149=55 Ind. Cas. 890 ; A. I. R. 1923 Nag. 219 = 6 N. L J. 217 = 72 Ind. Cas. 461 ; 
19 N. L. J. 175 ; A. F. R. 1936 Nag. 281 ; A. I. R. 1936 Nag. 218; A. I. R, 
1935 Pat. 65. Decree-holder filing application for execution and judgment-debtor 
opposing him on ground of payment made less than 20 days previously but not yet 
got certified, Court must treat judgment-debtor's petition of objection as application 
un ler sub-rule 2, so that bar under sub-rule 3 cannot come into operation. A. I. R. 
1930 Pat. 526 = 9 Pat. 251 = 11 P. L. T. 763=126 Ind. Cas. 159. In the absence of 
a certificate of payment decree-holder is entitled in law to execute his decree 
against the judgment-debtor. A. I. R. 1926 Mad. 674 = 49 M. 325 = 50 M. L. J. 584 
= 24 L. W. 361=94 Ind. Cas. 522; A. I. R. 1934 All. 2o9=i934 A. L. J. 198= 
148 Ind. Cas. 1118. Where the creditor by taking out a recovers the 
decretal amount over again, the judgment-debtor can by suit recover the amount 
paid to his creditor without its being certified. A. 1. R. 1923 Bom. 253=25 Bom. 
L. R, 247 = 95 Ind. Cas. 410. Where the payment is made out of Court and is not 
certified the Court cannot take any legal notice of it. 14 L. R. 859 (Rev.). There is 
no reason why the position of an assignee decree-holder under Order 21, rule 16, 
seeking to execute his decree should in any way be inferior to the position of an 
original decree-holder in regard to the provisions contained in sub-clause (3). A. I. 
R. 1934 Sind 205. The provisions of Order 21, rule 2 (3), are highly technical in 
that they preclude, on the execution side, proof of a payment or adjustment which 
has not been certified or recorded according to sub-rules (i) and (2). These provisions 
must therefore, be construed very strictly. A. I. R. 1935 Nag. 230. Until the name 
of the transferee of a decree is formally substituted in place of the original decree- 
holder, ihe decree-holder referred to in Order 21, rule 2 (i), is the only person in 
whose favour the decree is passed and whose name stands on the face of the decree 
in the record of the Court. Transferee of the decree is not a decree-holder unless 
he is recognized by the Court. Where therefore an adjustment embodied in an 
agreement is made by the judgment-debtors with the transferee of a decree when 
he is not brought on the record as the decree-holder in place of the original decree- 
holder. Order 2 1, rule 2 (2), does not impose upon the judgment-debtors, the duty 
of having the adjustment recorded as certified and adjustment can be successfully 
pleaded as a bar to the execution inspite of the fact that it is not certified. A. I. R. 
1935 Nag. 230. Any satisfaction of a decree the report of which has not been made 
in the suit or in execution proceedings connected therewith and where it has also 
been certified or recorded within the meaning of Order 21, rule 2 (3), cannot be recog- 
nized by the executing Court. 39 C. W. N. 961 ; see also A. I. R. 1935 Rang. 481. 
The obvious policy of the legislature is to prevent a controversy during execution 
proceedings as to whether the dispute between the parties has been settled and the 
legislature enacting Order 21, rule 2, has used words which are of widest application. 
A. I. R. 1936 Pat. 253=162 Ind. Cas. 482. Sub-rule (3) is mandatory and means 
that if there is a question of any payment in satisfaction of the decree or adjustment 
of the decree which has not been certified, the Court shall refuse to recognize it 
in execution proceedings. Sub-clause (3) clearly contemplates a certification before 

C. P. Code— 71 
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the objection is taken to the execution on the basis of adjustment, etc. A. I. R. 1930 
Pat. 253 »=i 62 Ind. Cas. 482. A claim for restitution under s. i44f before it is 
allowed by the Court of first instance, cannot be regarded as a decree or order of 
the Court. An adjustment of a claim to restitution does not therefore come within 
the provisions of Order 21, rule 2 and the Court is not precluded fiom taking into 
consideration such adjustment on the ground that it is certified. A. I. R. 193^ 
Mad. 840:^71 M. L. J. 344 = 1936 M. W. N. 758. 

Mortgage decree. — A final decree in a mortgage suit can also be adjusted 
under Order XXI, rule 2. A. I. R. 1923 Nag. 20^68 Ind. Cas. 443. An uncertified ad- 
justment of the preliminary mortgage-decree cannot be pleaded in bar to the execu- 
tion of the final decree though the adjustment was made in pursuance of the 
arrangement entered into, before the passing of the preliminary decree. 37 M. L. J. 
356»54 Ind. Cas. 137. Even after a mortgage-decree a judgment-debtor can in the 
execution Court plead to the effect that something has taken place since the passing 
of the decree which amounts to a partial satisfaction of the decree. If such a plea 
be entered in the execution Court can enquire into the same and continue the 
execution proceedings, in respect of so much only of the decree which it 
finds after inquiry to be still unsatisfied. A. 1. R. 1924 All. 297=^21 A. L. J. 
818=83 Ind. Cas. 832 ; see also 5 Pat. L. J. 672=1 P. L. T. 4*6=57 fnd. Cas. 473. 
Application to make a decree absolute in a mortgage suit is not a proceeding in 
execution, and sub-rule (3) does not prevent the Court from recognising an uncerti- 
fied payment or adjustment made out of Court. 14 Pat. 488 = 16 Pat. L. T. 311 = 
A. I. R. 1935 Pat. 385. 

Payment of decretal amount.— The Court is not bound to record a payment 
when it is not satisfied that such payment has been made. A. 1. R. 1928 Rang. 
185 = 6 Rang. 218=111 Ind. Cas. 371. Payments can be certified in the application 
for execution of the decree. A. I. R. 1921 Cal. 643=35 C. L. J. 566 = 26 C. W. N. 
534=64 Ind. Cas. 72 ; but see 64 Ind, Cis. 32 = A. I. R. 1922 Cal 200. A Court 
must recognize the payments previously made and s. 20, Limitation Act, comes into 
save limitation. 29 M. L. J. 669=18 M. L. T. 475 = 31 Ind. Cas. 318. A plea of 
tender so as to disentitle the opposite party to his interest may be pleaded in 
execution proceeding.(i9i7) M. \V. N. 308 = 5 L. W. 718 = 38 Ind. Cas. 295. Where 
a decree is admitted by the decree-holder to be satisfied it ceases to exist as a decree 
capable of execution and the confirmation of sale, which is a proceeding in execu- 
tion should not be ordered. A. I. R. 1922 Nag. 248=18 N. L. R. 134=95 Ind. Cas. 
331. Rule 2 (2) applies to a pending execution in the Court and not where the execu- 
tion has come to an end. A. I. R. 1929 Pat. 400= 1 1 P. L. T. 503= 123 Ind. Cas. 798. 
Under rule 2 payment need not both be certified and recorded but should either be 
certified or recorded to enable the executing Court to recognize payment made by 
judgment-debtor. A. I. R. 1925 Mad. 230=47 M. L. J. 498 = (i924) M. W. N. 815 = 82 
Ind. Cas, 588. In case of joint decree for costs, payment out of Court to some decree- 
holders, debars others from executing the entire decree. A. I, R. 1930 Cal. 78=126 
Ind. Cas. 124. The payment directed to be made to a third person under a decree 
comes within Order 21, rule 2. A. I. R. 1923 All. 271 = 21 A. L. J 97 = 45 A. 304=7* 
Ind. Cas. 457. One member of a firm can receive payment of a decretal amount and 
can certify satisfaction. A. I. R. 1926 Sind 167 = 92 Ind. Cas. 3S7. A specific 
provision of the Code, that a plea of payment cannot be recognised when it has 
not been previously certified, or rather not certified within the time allowed by law 
cannot be overridden by Court's general power of considering queitions between 
parties to a decree and evidence is not admissible to prove fact of payment. A 1.R 
1926 Oudh 620=91 lad. Cas 979. For certificatioa deposit by judgment-debtor of 
decretal amount under Order XXI, r. 89, to prevent confirmation of sale, though made 
after 30 days of sale, can be treated as payment under Order XXI, r. 2. A. I. R. 1925 
Nag. 17 = 79 Ind. Cas. 903. Where the defendant in reply to an execution applica- 
tion alleges an adjustment within ninety days of the alleged adjustment that 
information given to the Court in a written statement put in by defendant in 
answer to an application for application for execution may be regarded as 
a sufficient compliance within the terms of Order 21, rule 2(2). Oa such an 
application for recording adjustment can be entertained by the executing C^purc. 
A. I. R. 1935 Bom. 303 = 37 Bom. L. R. 230. In an application under Order ar, 
rule 2(2}, the burden is on the judgment-debtor to prove the adjustment set up. 
1935 A. M. L. J. 97. Where the judgment-debtor pleads that the decree-holder 
has accepted a smaller sum that was due to him under the decree in full satisfac- 
tion of it, s. 92 of the Evidence Act does not bar him from proving such adjastenent 
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uDdar this rule, by oral evidence. 156 Ind. Cas. 834=i935 = M. W. N. 335= 
A. I. R. 1935 Mad. 424. 

Limitation. — No limitation is 6xed for decree-holder to certify payment. The 
certification lets in evidence in proof of payment. A. I. R. 1931 All. 2 19-= 132 
Ind. Cas. 426; see also A I. R. 1928 All. 629=51 A. 237 = 26 A. L. J. 966=112 
Ind. Cas. 73; A. I. R. 1927 Oudh 43 = 3 O. W. N. 987 = 98 Ind. Cas. 1069 -, 
A. I. R. 1927 Oudh. 7 = 29 O. C. 358 = 3 O. W. N. 829= i Luck. 428 = 98 Ind. Cas. 
3S3 ; 13 L. R. 37=52 Ind Cas. 804 ; A. I. R. 1934 Pat. 380 ; 23 C. AV. N. 
320=50 Ind. Cas. 242 ; 38 M. L. J. 219=22 M. L. T. Ii5 = (i9i7) M. W. N. 
502 = 41 M. 251=41 Ind. Cas. 701 ; A. I. R. 1925 Cal. 1012 = 30 C. W. N. 945=54 
C. 143 = 86 Ind. Cas. 1051 ; A. I. R. 1930 Rang. 329=8 Rang. 310= 127 Ind. Cas. 
600 ; 15 P. L. T. 457- A. I. R. 1934 Pat. 380 ; 4 A. W. R. 846 ; A. I. R. 1936 
Nag. 281 ; A. I. R. 1935 Mad. 922=159 Ind. Cas. 38 ; A. I. R. 1935 Nag. 25 = 31 N. 
L. K. 271. Limitation for an application by a judgment-debtor is within ninety days 
Under Art. 174. A. I. R. 1930 Rang. 329=8 Rang. 310=127 Ind. Cas. 600 ; see also 
A I R. 1929 All. 674=115 Ind. Cas. 139 ; A. 1. R. 1934 All. 209; A. I. R. 1922 
Cal. 30=26 C. W. N. 529 = 35 C. L. J. 71=68 Ind. Cas. 780. An uncertified payment 
does not operate to extend the period of limitation for an application for execution. 
45 C, 630 = 42 Ind. Cas. 472 ; A. I. R 1924 Oudh. 392=11 O. L. J. 379=79 fnd. Cas. 
799 Where a payment of a judgement-debtor is relied upon to save limitation 
for an application for execution, an execution Court must compute limitation from 
dale not of payment but of certification. When a decree-holder applies 
for execution he only invokes a payment certified before execution became 
lime-barred. A. I. R. 1928 All. 55 = 50 A. 259=25 A. L. J. 933 = 107 Ind. Cas. 40. 


Courts executing Decrees, 


3. [New.] Where immovable property forms one estate or tenure situate 

• , ^ , within the local limits of the jurisdiction of 

o» ”iSlS.V” •*» “ COUIB, any one of such Courts 

^ may attach and sell the entire state or tenure. 

Notes. — Where Court is selling immovable property outside its jurisdiction 
except as provided by rule 3, the sale is anuUiiy. 27 C. W. N. 542 = A. I. R. 1933 
Cal. 619 = 77 Ind. Cas. 253. Order passed by Court under misapprehension of facts 
can be set aside. A. I. R. 1934 All. 287. Court cannot sell property outside its 
juiisdiciion. A. I. R. 1933 Sind 231. 

4. [S. 223, fifth para.] Where a decree has been passed in a suit of 

which the value as set forth in the plaint did not 
exceed two thousand rupees and which, as 
regards its subject- matter, is not excepted by the 

law for the time being in force from the cognizance of either a Presidency or 
a Provincial Court of Small Causes, and the Court which passed it wishes it to 
be executed in Calcutta, Madras “or Bombay’’* such Court may send to the 
Court of Small Causes in Calcutta, Madras “or Bombay*’* as the case may be, 
the copies and certificates mentioned in rule 6 ; and such Court of Small Causes 
shall thereupon execute the decree as if it had been passed by itself. 

Amendment in Burma.— -In rule 4 omit a “Presidency 01” and “as the case 
may be” and substitute Rangoon for “Calcutta, Madras or Bombay .’’ — Vide G. B. 
Order of 1937. 


Transfer 

Causes. 


to Court of Small 


Notes.— Decrees of foreign Court are governed by rule 4. (1917) M. W. N.498= 
6 L. W. 361=36 M. L. J. 539=40 Ind. Cas. 670. It is for the transferring Court to 
decide whether the transfer of a decree can or cannot be properly made, and once 
the decree is transferred it is not within the powers of the Court to which the 
transfer is made to determine the correctness or propriety of the order authorising 
such transfer. This is so, even where the subject-matter of the decree is exempt 
from the jurisdiction of the executing Court. The remedy of the aggrieved party is 
by way of appeal from the order of the transferring Court. An order of the 
Small Cause Court being the Court to which the decree was transferred for 
execution— that as the subject-matter of the suit was exempt from the cognizance 


* Substituted by G. L Order of 1937. 
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of the Small Causes Court and therefore by viitue of Order 21, rule 4, the Small 
Cause Court had no jurisdiciion to execute the decree, was accordingly set aside. 
40 C. W. N. 267. 


5. [S. 223, sixth para ] Where the Court to which a decree is to be 
^ ^ sent for execution is situate within the same 

o e ox rans er. district as the Court which passed such decree, 

such Court shall send the same directly to the former Court. But, where the 
Court to which the decree is to be sent for execution is situate in a different 


district, the Court which passed it shall send it to the District Court of the 
district in which the decree is to be executed. 


N. B , — For local amendments in Allahabad, Lahore, Oudh and Rangoon. 
Vide infra. 


Scope. — Where decree is sent direct to a Subordinate Judge in another District, 
the Subordinate Judge has no jurisdiction to execute it. The decree must be sent 
to the District Judge. 4 Pat. L. J. 49=49 Ind. Cas. 374 ; see also A. I. R. 1933 Lab. 
839. Where application for execution is not entertained by the Court having juris- 
diction to entertain it, nor properly transferred by that Court to another Court, the 
transferee Court docs not derive jurisdiction by the mere filing of application. A. 
I. R. 1921 Pat. 152=2 Pat. L. T. 374=6 Pat. L. J. 304 = (i92i) Pat. 186 = 62 Ind. 
Cas. 487. Where decree is transferred to another Court for execution, the latter 
Court can entertain execution application even though copy of decree has not been 
received by it. 144 Ind, Cas. 923 = 38 M. L. W. 133 = 1933 M. W. N. 789=56 M. 
692=65 M. L. J. 137 = A. I. R. 1933 Mad. 627. Where petition contains a prayer 
for transfer of decree and for handing over decree, papers to applicant, the latter 
prayer is no “distinct subject” and double Court-fee is not required. A. 1. R. 1933 
Sind 343. A Munsiff can transfer a decree for execution to the Subordinate Judge 
in the same district even where there is no express prayer for such transfer by the 
decree-holder. A. 1. R. 1936 Cal. 571=64 C. L. J. 47. There is no justification for 
the view that if the mode of transfer laid down in Order 21, r. 5. is not strictly 
followed, the proceedings of the Court, to which the decree is transferred must of 
necessity be without jurisdiction. 164 Ind. Cas. 917 ; see also 64 C. L. J. 47 = A, I. 
R. 1936 Cal. 571 ; A. I. R. 1936 Lah. 765 = 164 Ind. Cas. 693=38 P. L. R. 505. 


Procedure where Court de- 6. (S. 224.] The Court sending a decree 
sires that its own decree shall for execution shall send— 
be executed by another Court. 


(a) a copy of the decree ; 

\h) a certificate setting forth that satisfaction of the decree has not been 
obtained by execution within the jurisdiction of the Court by which it was 
passed, or, where the decree has been executed in part, the extent to which 
satisfaction has been obtained and what part of the decree remains unsatis- 
fied ; and 

(c) a copy of any order for the execution of the decree, or, if no such 
order has been made, a certificate to that effect. 


N, B , — Fcr local amendments in Allahabad, Oudh, Peshwar and Rangoon. — 
Vide infra. 


Soope.-^Decree papers should be handed over to the judgment-creditor on his 
applying for the same unless he is a person not fit to be treated with such paper. 
A. I. R. 1933 Sixid 343. Omission to send a certificate does not affect jurisdiction 
of Court to entertain application. 134 Ind. Cas. 944 = 35 C. W. N. 308= A. I. R. 
1931 Cal. 649. Where two Courts are presided over by the same Judge it is not 
accessary to transfer the decree to himself with all necessary documents. A. I. 
R. 1928 Rang. 15 = 5 Rang. 613= 105 Ind. Cas. 654. Where decree is transferred 
to another Court for execution, the transferring Court can again transfer the ^decree 
to a third Court. A. I. R. 1928 Nag. 29=23 N. L. R. 126 = 101 Ind. Cas. 279. The 
decree of a Native State coming within the purview of s. 44 does not cease to be 
a foreign judgment. 40 B. 551 = 18 Bom. L. R. 4^6=36 Ind. Cas. 363. Where certi- 
ficate IS issued by the Court passing the decree and transferring it to another Court 
fat eaecutionj notice to execute the decree can only be issued by the Court of trans* 
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fer. 26 C. W. N. 292 = 63 Ind Cas. 116. Where decree has been transferred, the 
decree-holder cannot be compelled to make a second application for execution in the 
transferee Court. A. I. R. 1924 Pat. 120=2 Pat. 909= 5 Pat L. T. 11 = 74 Ind. Cas. 
753. If the Court transferring the decree puts a wrong construction on the decree 
in the certificate, the judgment -debtor need not be directed to approach that Court 
for getting it amended. Any such order passed by the executing Cojrt is ultra vires 
and an interference in revision is justified. A. 1. R. 1925 Pat. 807 = 4 Pat 440 = 
7 Pat. L. T. 456=93 Ind. Cas. 257. Where execution has been transferred, appli- 
cation under s. 73 can be entertained by original Court. A. 1. R. 1934 Lah. 113. 


7 . [S. 225 .] The Court to which a decree is so sent shall cause such 


Court receiving copies of 
decree, etc., to file the same 
without proof. 


copies and certificates to be filed, without any 
further proof of the decree or order for execu- 
tion or of the copies thereof, unless the Court 
for any special reasons to be recorded under the 


hand of the Judge requires such proof. 


Scope. — V\here decree is transferred for execution, executing Court is not com- 
petent to question the validity of decree. A. I. R. 1931 All. I92=(i93'^>) A L. J. 
1552 = 131 Ind. Cas. 244 •, see also A.I.R. 1931 Pat. 27 = 9 Pat. 829= 129 Ind. Cas. 138 j 
46 Ind. Cas 419 = 42 P. L. R. 1918—93 P. W. R. 1918 = 22 P. R. 1919 ;36 Ind. Cas. 10 
= 10 Bur. L. T. 159 = 2 U. B. R. 119. Decision of decreeing Court as to 
who is plaintffT or appellant in decreeing Court is final, executing Court 
cannot question it. A. I. R. 1930 Bom. 141*31 Bom. L. R. 1254=548. 96 
= 124 Ind. Cas 236. An executing Couit to which a decree is sent for exe- 
cution can refuse to execute a decree which on the face of it, is abso- 
lutely bad and a nullity. A. I. R. 1930 Rang. 337=129 Ind. Cas. 519. Where 
the decree is against a dead person, the Court to whom the decree is 
transferred can also refuse to execute decree as being nullity. A I. R. 1934 
Lah. 1 17. Otherwise, the transferee Court cannot question either the validity 
of the decree or the jurisdiction of the Court passing the decree. 131 Ind. Cas. 244— 

1930 A. L. J. 1552 = 53 A. I2S = A. I. R. 1931 All. 52 ; 138 Ind. Cas. 376=33 P- L. R. 
725 = A, I. R. 1932 Lah. 601 ; 136 Ind. Cas. 353=1931 A. L. J. 653=53 A. 747 = A. I. 
R. 1931 All. 689 ; 142 Ind. Cas. 643=37 M. L. W. 358=1933 M. W. N. 187 = 
A. I. R. 1933 Mad. 362 ; 129 Ind. Cas. 138 = 9 Pat. 829=13 P. L. T. 149= A. I. R. 

1931 Pat. 27. Judgment-debtor can question jurisdiction of Court which 
passed the decree even at the lime of execution. A. 1. R. 1933 All. 751— 17 R. D. 
571. Executing Court can refuse execution if decree is passed without jurisdiction. 
But want of jurisdiction must be patent. 142 Ind. Cas. 487 = A. I. R. 1933 Nag. 21 1. 
The general powers of Court to which decree is transferred for execution are same 
as those of Court that passed the decree. A. I. R. 1934 Lah. 652. A Court to which 
a decree has been transferred for execution under Order 21, rule 7, has no power 
to go behind the decree and to question, or to enquire into the jurisdiction of the 
Court which passed the decree. 38 Bom. L. R. 1023 ; seej also 13 Pat. 17 = A. I. R. 
1934 Pat. 203 = 151 Ind. Cas. 368. Under Order 21, rule 7, the executing Court has 
no right to enquire suo motu proof of the jurisdiction of the Court which passed the 
decree when copies of the decree, order for execution, etc, are forwarded to it under 
Oider2T, r. 6. But Order 21, r. 7, does not seem to deal with the powers of an 
executing Court to deal with an objection as to jurisdiction if it raised on behalf of 
the judgment-debtor. The general powers of a Court, to which a decree is trans- 
ferred for execution are under s. 42, C. P. Code, the same as those of the Court which 
passed the decree and there is no reason for holding that the transferee Court is 
debarred from taking cognizance of objections as to jurisdiction, of which the Court 
which transferred the decree could take cognizance. 152 Ind. Cas. 135 = 35 P. L. R. 
482 = A. I. R. 1934 Lah. 652. Where a Munsiff was incompetent to pass the final 
decree, firstly, because he did not possess the necessary pecuniary powers and 
secondly, because he lacked inherent jurisdiction in as much as the so-called preli- 
minary decree had been passed by the Subordinate Judge, and the case had never 
been transferred to the Munsiff’s Court, and further because the compromise decree 
was in fact a final decree which had completely decided the suit, the decree passed 

the Munsiff is a mere nullity because he lacked inherent jurisdiction to take 
cognizance of the matter and that in such a case the executing Court can go into 
the question of the validity of the decree />. as to lack of inherent jurisdiction and 
refuse to execute it. A. L R. 1934 Oudh 75 (F- B.)=ii O. W. N. 169=147 lad. Cas. 
1209=9 Luck. 435. 
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8. [S. 226 .] Where such copies are so filed, the decree or order may, 
Execution of decree or order ‘he C<wrt to which it is sent is the District 
by Court to which it is sent. Court, be executed by such Court or be trans- 
ferred for execution to any subordinate Court 

of competent jurisdiction, 

Notes. — The District Court to which a decree js transferred cannot transfer it 
to some other District Court for execution. 2i W. R. 337 ; 3 C. 512 ; 8 I. A. 
165. A subordinate Court of a District is entitled to execute a transferred decree 
by the order of the District Court. 22 C. 764. An order under this rule forward- 
ing a decree for execution to a subordinate Court by the District Court need not 
be signed by the latter. 23 C. 480 ; 5 Ind. Cas. 155 = 7 M. L. T. 132. Where a 
decree is transmitted by a Court, having jurisdiction over the property to which 
it relates, to a Court having no jurisdiction over it, the latter Court cannot ex- 
ecute the same. 33 M. L. J. 750 = 23 M. L. T. 24=(i9i8) M. W. N. 132 = 43 Ind. 
Cas. 79. The words “competent jurisdiction” under Order 21, rule 8, mean “compe- 
tent to sell in execution” and is not referable to territorial jurisdiction. 152 Ind. Cas. 
891 = 1934 M. W. N. 878 = 40 L. W. 284= A. I. R. 1934 Mad. 573. 


g. [S. 227 .] Where the Court to which the decree is sent for execution 

is a High Court, the decree shall be executed 
by such Court in the same manner as if it had 
been passed by such Court in the exercise of 
its ordinary original civil jurisdiction. 

Local Amendment in Burma — For ‘ a High Court'* read '‘the High Court** 
— Vidg G. B. Order of 1937 - 


Execution by High Court of 
decree transferred by other 
Court. 


Notes. — The functions of the High Court in respect of the execution of a decree 
of another Couit, are limited to effecting execution and to the matters arising out 
of the proceedings in execution. 6 B. L. R. App. 66. As regards the meaning of 
the words “ordinary jurisdiction” 13 B. 520. Where decree passed by Small 
Cause Court is transferred to High Court for execution, High Court cannot make 
decree payable by instalment. A. 1 . R. 1934 Rang. 197. 


Application for Execution, 

10 . IS, 230 , first para.] Where the holder of a decree desires to 

Application for execution. execute it, he shall apply to the Court which 

passed the decree or to the officer (if any) 
appointed in this behalf, or if the decree has been sent under the provisions 
hereinbefore contained to another Court then to such Court or to the proper 
officer thereof. 

N, B , — For local amendment in Rangoon. — Vide infra. 


Scope. — In case of decree transferred for execution, application is necessary to 
execute the decree. A. I. R. 1924 Nag. 413 = 80,' Ind. Cas. 59- An application for 
transfer of a decree for execution by another Court is not a substantive application 
for execution. The transmission order in such a case is ministerial and not a 
judicial order A. 1 . R. 1935 Lah. 508=158 Ind. Cas. 127. Where decree is trans- 
ferred for execution application for execution must be made to the transferee 
Court and not to the transferring Court. A. I. K. 1931 Lah. 14=130 Ind. Cas. 521. 
Decree-holder cannot be compelled to make a second application for the execution 
of the decree in the Court to which the decree is transferred if he has already made an 
application in the Court which passed the decree. A. I. R. 1924 Pat. 120=2 Pat. 
9^=5 P. L. T. 11=74 lod.Cas. 753. Where decree has been subsequently amended, 
fresh notice is necessary. 1930 M. W. N. 166. Application made by decree-holder 
merely to issue notice to the judgment-debtor to pay the decretal amount is not 
illegal. A. 1 . R. 1929 Rang. 95 = 116 Ind. Cas. 474 Application for the transfer of 
ihe execution of the decree is not an application for execution :but an application ^o 
take a step-in-aid of execution under Art. 181, Limitation Act. A. I. K. 1936 All 
473=94 Ind. Cas. 482. The power to make an order for simultaneous or concurrent 
execution of a decree in more Courts than one is different from the power of trans- 
ferring^ Court to order execution after the decree is transferred for execution. A. I. 
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R. 1927 Cal. $8 is=3i C. W. N. 653=102 Ind. Cas. 513. Applications presented after 
the termination of the suit are not within the rule. 8 L. W. 21 =>41 M. 410=48 Ind. 
Cas. 840. Where after attachment of property in execution of decree for money, it is 
transferred to the local limits of the jurisdiction of another Court, the new Court 
having territorial jurisdiction over the property attached can entertain an application 
for execution. A. I. R. 1929 Mad. 852=125 Ind. Cas. 90 = 30 L. W. 649. Where 
decree has been transferred to another Court for execution and the decree-holder 
in anticipation a few days before the actual arrival of the decree, application was 

held incompetent. A. I. R. 1931 Mad. io3 = {i93o) M. W. N. 568=130 Ind. Cas, 

4S8. Where a decree has been affirmed in appeal the decree of the first Court as 
affirmed by the Court of appeal should be executed. 129 Ind. Cas. 138 = A. 

I. R. 1931 Pat. 27. Where owing to misdescription the decree was passed 

in wrong name, Court can in execution bring real judgment-debtor on record. 144 
Ind. Cas. 901 = 35 Bom. L. R. 200= A. I. R. 1933 Bom. 200. In case where decree 
is transferred, application for execution must be made to transferee Court and not 
to parent Court. 130 Ind. Cas. 521 =A. I. R. 1931 Lah. 14. Decree-holder applying 
for execution is not required to satisfy Court that provision in decree sought to be 
enforced is provision in his favour. 138 Ind. Cas. 832 = 34 Bom. L, R. 670= A. 1 . R, 
1932 Bom. 378. Execution application against dead judgment-debtor is not step-in- 
aid of execution. A. I. R. 1934 All. 463. Where a decree is passed in favour of 
three persons awarding them separate costs, a joint application for separate amounts 
due to them is maintainable •, and it is obviously more convenient for the purposes of 
attachment and sale that for the execution of a single decree there should be a 
single application and a single procedure of attachment and a single procedure of 
sale, otherwise if there were a multiplicity of applications and attachments and sales 
there would be considerable confusion. A. f. R. 1935 All. 402 = 157 Ind. Cas. 429 
Where a decree is transferred for execution without any reservation, the original 
Court has no longer the power 10 execute the decree until and unless the decree is 
returned by the transferee Court with a certificate of non-satisfaction. It is, however, 
open to the original Court to re-transfer the proceedings to itsrif or to some other 
Court. 152 Ind Cas, 128 = A. I. R. I934 Lah. 728=35 P. L. R. 751. 

11. [Ss. 256 , 235 ] (1) Where a decree is for the payment of money 
... the Court may, on the oral application of the 

Oral application, decree-holder at the lime of the passing of the 

decree, order immediate execution thereof by the arrest of the judgment- 
debtor, prior to the preparation of a warrant if he is within the precints off 
the Court. 

( 2 ) Save as otherwise, provided by sub rule ( 1 ) every application for the 

Written application. execution of a decree shall be in writing signed 

and verified by the applicant or by some other 
I erson proved to the satisfaction of the Court to be acquainted with the facts 
of the case, and shall contain in a tabular form the following particulars, 
namely : — 

{a) the number of the suit ; 

(^) the names of the parties ; 

(t:) the date of the decree ; 

{ d) whether any appeal has been preferred from the decree ; 

(e) whether any, and (if any) what, payment or other adjustment of the 
matter in controversy has been made between the parlies subsequently to the 
decree ; 

(/) whether any, and (if any) what, previous applications have been made 
for the execution of the decree, the dates of such applications and their results ; 

Cr) the amount with interest (if any) due upon the decree, or other relief 
granted thereby, together with particulars of any cross- decree, whether passed 
before or after the date of the decree sought to be executed ; 

•(A) the amount of the costs (if any) awarded ; 

(0 the name of the person against whom execution of the decree is 
sought ; and 

(J) the mode in which the assistance of the Court is required, whether — 
(#) by the delivery of any property specifically decreed ; 
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(iV) by the attachment and sale^ or by the sale without attachment of any 
properly ; 

( Hi) by the arrest and detention in prison of any person ; 

{iv) by the appointment of a Receiver ; 

(v) otherwise, as the nature of the relief granted may require. 

(3) The Court to which an application is made under sub-rule (2) may 
require the applicant to produce a certified copy of the decree. 

N, A— For local amendments in Allahabad, C. P., Madras and Oudh . — Vide 
infra, 

Sub-seotion (1).— In cases of applications for execution the primary considera- 
tion must be the interest of the decree-holder and where interests are likely to be 
jeopardised by the granting of any application for time, Courts have no option but 
to execute the decree. The Courts have power to stay execution against the person 
for such time as it thinks reasonable unless there is something in the Code which 
prohibits such power. A. I. R. 1925 Mad. 42 = 48 M. 494=20 L. W. 175*84 Ind. 
Cas. T34 An order made at the time of the decree, continuing an interim attach- 
ment — in the absence of any formal application lor execution — cannot be treated as 
an order in execution entitling the sheriff to a poundague, even where such an order 
wasjollowed by an application for the sale of the attached property on the ground 
that they were perishable. 40 C. W. N. 1317. 

Sub-Bection (2).— Appellate decree whether confirming, varying or reversing 
the decree of the original Court is .the only decree capable of execution. Afresh 
application for execution is necessary. A. I. R. 1930 Bom. 225 = 32 Bom. L. R. 
300=127 Ind. Cas. 199. Where decree-holder desires to execute his decree by the 
arrest and detention in prison of the judgment-debtor, the executing Court cannot 
deprive him of his right and compel him to accept payment in instalments. A. I. R. 
1930 Lah. 220=30 P. L. R. 736=125 Ind. Cas. 61. The verification need not be 
signed by all the decree-holders when there are more than one. A. I. R. 1924 Pat. 
23=2 Pat. 8 c 9«4 Pat. L. T. 5i3 = {i923) Pat. 229 = 1 P. L. R. 453*74 Ind. Cas. 174. 
This rule is no bar to the maintenance of concurrent execution. A. 1. R. 1923 Pat. 
224=2 Pat. 328=4 Pat. L. T. 99=(i923) Pat. 61 = 71 Ind. Cas. 741. Defect in not 
mentioning the date of disposal of a previous application for execution is not 
material where numbers of execution case are given. Where cross-decree could not 
be set-off it need not be mentioned. A. I. R. 1924 Cal. 398 = 71 Ind. Cas. 1054. 
Where decree-holders deliberately refrained from mentioning a previous adjustment 
in their application for execution application was held not in accordance with law. 
A. I. R. 1924 Nag. 185 = 78 Ind. Cas. 291 ; see also A. I. R. 1926 Nag. 164=89 Ind. 
Cas. 1009. Omission to state in the application for execution names of all the 
pet sons interested in the decree, is not such a decree as would invalidate the execu- 
tion proceedings. A. I. R. 1926 Cal. 811 = 30 C. W. N. 562 = 96 Ind. Cas. 692. 
Where the property is described in the plaint and in the mortgage-decree and a 
plan of the property is also on the record, it is doubtful whether an application in the 
form prescribed under Order 21, rule ii, is in every case necessary. A. I. R. i934 
Lab. 58=149 Ind. Cas. 1066. 

Order rejecting application which is not accompanied by process-fee, is a mistake. 
Proper course is to order the decree-holder to file process-fee within reasonable time. 

A. I. R. 1930 Oudh 65=6 O. W. N. 1064=124 Ind. Cas. 445- Where a decree-holder 
disappears but his death cannot be legally presumed, his pleader can under rule ii 
(2), file an application for execution. A. I. R. 1925 Pat. 369 = 4 Pat. 378 = 6 P. L. T. 
547 * 3 Pat. L. R. 43»86 Ind. Cas. 358. Where pleader signed and verified the 
execution application being under the impression that decree-holder was still a 
minor while he was in reality a major, his action was held bona fide and his applica- 
tion was held valid. A. I. R. 1930 Lah. 603. Where an application for execution, 
though not signed and verified by the decree-holder, but signed and verified by the 
pleader in the original suit it is a valid application. A. I. R. 1929 Bom. 196= (1929) 
Bom. 430=31 Bom. L. R. 355=117 Ind. Cas. 526. When after a decree (in this 
case an award under the Co-operative Societies Act) the Court accepts a compromise 
arrived at between the parties to the effect that the decretal amount will be paid by 
instalments and dismisses the execution case in terms of such compromise, the order 
must be deemed to be one made under Order 20, rule 1 1 (2), C. P. Code, and 
although passed on an application made after six months of the decree, it would be 
binding till set aside in appropriate proceedings. 41 C. W. N. 480. 



0, 21, r. 11.] 


THB CODB OF CIVIL PROCBDURB. 


569 


Application praying only for rateable distribution is not a valid application for 
execution. A. I. R. 1929 Nag. 148 = 25 N. L, J. 94=12 N. L. J. 64= 116 Ind. Cas. 
655. Except in a case where the decree itself directs the appointment of a Receiver, 
no decree-holder has a right to ask for the appointment of a Receiver only. A. I. R. 
1929 Mad. 20=114 Ind. Cas. 839. Any method suggested for the satisfaction of 
decree not actually prohibited by law falls within the purview of r. 1 1 {2) (j) (v). 
A. I. R. 1928 Lah. 7=111 Ind. Cas. 259. Where a sum has been paid up, and the 
interest on the sum has been waived, the decree-holder’s application to execute the 
decree should be dismissed. A. I. R. 1929 Rang. 182= 119 Ind. Cas. 223. Bona fide 
defects as regards the names of defendants do not render the application for 
execution invalid. A. I. R. 1930 Mad. 172 = 119 Ind. Cas. 596. Executing Court has 
an inherent power to stay or defer the issue or operation of its own processss in 
cases demanding the exercise of such power in the interest of justice. A. I. R. 1927 
Cal. 581 = 31 C. W. N. 653=102 Ind. Cas. 513. The decree-holder has the right to 
execute his decree in the manner he desires. Court has no reason to refuse to allow 
the decree-holder to attach and sell the library and office furniture of a pleader. A. 

I. R. 1927 Lah. 153 = 28?. L. R. 86*99 Ind. Cas. 291. It is not reasonable to 
compel debtors to pay their debts by means which will deprive them of their liveli- 
hood. if there is available an alternative method which will be reasonably fair to the 
creditor. A. I. R. 1925 Rang. 33=*3 Bur. L. J. 97 = 82 Ind. Cas. 827. Where applica- 
tion was filed on the last day, and time was given to the applicant for supplying the 
defects without fixing any date the application was held to be time-barred. A. I« R. 
1926 Pat. 533=7 P. L. T. 350=90 Ind. Cas. 761. Where an application was in form 
prescribed by the Civil Rules of Practice but filed under Order XXI, rule ii, with 
the main particulars required by the rule and the Court overlooking the want of form 
passed an order granting the relief prayed for, the application is in execution. A. 1. 
R. 1928 Mad. 129*107 Ind. Cas. 298. Where applicotion for execution was put in 
by decree-holder’s son without power-of-attorney but the judgment-debtor did not 
object and the power-of-attorney was presented a month before the application for 
execution would have been time-barred, the application for execution was held to be 
a proper application. A. I. R. 1929 Lah. 478 = 113 Ind. Cas. 781. 

Whether an omission is or is not material will depend on the facts of the 
particular case. Omission to specify all the previous applications with their dates 
and their results is not material irregularity such as would render the whole of the 
execution proceedings illegal. A. I. R. 1926 Cal. 1146=96 Ind. Cas. 554. Procee- 
dings in execution are proceedings in continuation of the suit and as such fresh 
vakalatjiama is not required. A. I. R. 1925 Pat. 692 = 7 P- L« T» 220=1925 Pat. 
234 — 91 Ind. Cas. 211. The pleaders, who represented the client in the case, out of 
which the execution proceedings arise, must be held to be a person who is acquainted 
with the facts of the case. The application in execution signed and verified by such 
pleader is therefore a compliance with r. ii (2), O. 21, C. P. Code. A. I. R. 1934 Nag. 
224. Application need not be verified in the presence of Court even where applica- 
tion for execution is made by a person other than the decree-holder. All that is 
necessary is that the Court should be satisfied that the person who signed the veri- 
fied application is acquainted with the facts of the case. A. I. R. 1924 Cal. 811 = 
28 C. W. N. 687 = 80 Ind. Cas. 313. Where application for execution was rejected 
wrongly as not being in accordance with law, but the decree-holder acquiesced in it, 
the application can be of no avail to save limitation for fuither execution proceedings. 
A. I. R. 1923 Nag. 236 = 8 N. L. J. 91 = 92 Ind. Cas. 473. 

An application for execution containing formal defect is an application in 
accordance with law. 40 M. 949=21 M. L. T. 257= 5 L. W. 648=32 M. L. J. 621 = 
38 Ind. Cas. 136 ; see also A. 1. R. 1922 Sind 29=15 S. L. R. 156=65 Ind. Cas. 14. 
Where application for execution is not in tabular form it should not be rejected. 
A. 1. R. 1921 Lah. 37=1 L. B. R, 163. Application for execution must comply with 
the requirements of the rules. The Court must either reject the application or allow 
it to be amended. 2 Lah. L. J. 104 = 31 P. W. R. 1920=55 Ind. Cas. 16 ; see also 
4 N. L. J. 207 = A. I. R. 1921 Nag. 90. Defective application is not a step-in-aid of 
execqiion. 65 Ind. Cas. 120 ; see also A. I. R. 1922 Sind 29=15 S. L. R. 156=65 
Ind. Cas. 14. Court may treat a subsequent application to amend the previous one 
as a fresh application itself. 58 Ind. Cas. 111. Rule 11 (2) makes no mention of a 
temporary alienation of land. 2 U. P. L. R. Lah. 96=115 P. L. R. 1920=2 Lah. L. 

J. 398=58 Ind. Cas. 603. Court can allow the amendment of the application for 

C. P. Code— 72 
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execution already filed by the addition of other properties to the list of the properties 
sought to be attached. A. I. K. 1923 Pat. 224 = 4 P. L J 99=71 Ind. Cas. 741. 
Where mortgage decree is against some of the owners of the equity of redemption, 
decree cannot be executed against them. 47 Ind. Cas. 907. Decree- holder has a 
right to withdraw even after issue of sale proclamation. A. 1. K. 1922 Pat. 525*1 
Pat. 232=3 Pat. L. T. 445=6$ Ind. Cas. 122. 

Where application is defective, if no order is passed by Court it should be 
deemed to be pending. A. I. R. 1934 All. 481 (F. B.). The mere omission from an 
execution application of the particulars required by Order 21, rule 11, would not 
always make it otherwise than in accordance with law, if the omissions are not 
such as to make it impossible for the Court to issue execution on it. If the applica- 
tion, though defective in some particulars, is one on which executions could be 
lawfully ordered, then the application must be held to be in accordance with law. 
A. I. R. 1934 Bom. 307 = 36 Bom. L. R. 643. Where application for execution has 
not mentioned money realised by attachment of decree obtained by judgment-debtor, 
the omission does not vitiate application. A. I. R. 1934 Cal. 465 = 38 C. W. N. 163! 
Where in mortgage-decree, property is described in plaint and decree application 
for execution need not be in form prescribed under rule ii, A. I. R. 1934 Lah. 
58. In application for execution, relief to sell property not situated within the jurisdic- 
tion of Court cannot be granted. 134 Ind. Cas. 1182 = 25 S. L. R. 528 = A. I. R. 1932 
Sind 160. Such application is however is in accordance with law if made hona fide. 
Ibid, Burden of proof that the application is not barred and is in accordance with 
law is on applicant. 134 Ind. Cas. 1182=25 S. L. R. 528 = A. I. R. 1931 Sind 
160 ; see also 1933 M. W. N. 929=A. I. R. 1933 Mad. 872. Application for transfer 
of decree to Court not having jurisdiction is not step in-aid of execution. 142 Ind. 
Cas. 155 = ^1 785 = 13 L. T. 498= A. I. R. 1932 Pat. 309. In execution appli- 

cation, omission to state what form of notice is wanted does not make application one 
not in accordance with law. 142 Ind. Cas. 43S*A. I. R. 1933 Rang. 87. “In 
accordance with law” means fulfilling requirements of law. 142 Ind. Cas. 489 = 
27 S. L. R. iog=A. I. R. 1933 Sind 78. Showing date of decree wrongly does not 
affect validity of application. 134 Ind. Cas. 1182 = 25 S. L. R. 528 = A. I. R. 1931 
Sind 160, When portion of decretal amount is deposited in Court, decree-holder 
cannot take out execution for full amount. 141 Ind. Cas. 297= 11 Pat. 796= 14 
P. L. T. 591 = A. I. R. 1933 89. Where application is not in accordance with law 

it does not save limitation. 131 Ind. Cas. 33= A. I. R. 1931 All. 722. As regards 
where applicant is entitled to ratable distribution, vide 141 Ind. Cas. 389=34 Bom. 
L. R. 1 405 = A. I. R. 1932 Bom. 622. Execution Court has no power to alter or vary 
decree under execution and to substitute new decree for it. 138 Ind. Cas. 583=54 A. 
573= A. I. R. 1932 All. 273 (F. B.). Execution application cannot be said to be not 
in accordance with law because it is not accompained by affidavit and certificate 
under rule 66 (3). 139 Ind. Cas. 201 = (1932) A. L. J. 5 78 = A. I. R. 1932 All. 484. 
Where in a mortgage decree if the decree-holder is asking for sale of only one item 
of property, execution may be refused if the Court thinks this as improper. 129 
Ind. Cas. 708=53 A. 39* = (*93iJ A. L. J. 108= A. J. R. 1932 AH. 85. Order passed 
on time-barred application is not nullity. 138 Ind. Cas. 583 = 54 A. 573 = 1932 A. 
L. J. 365= A. I. R. 1932 All. 373 (F. B.). Where an application is made by the 
decree-holder against judgment-debtor for delivery of possession and there arises a 
dispute between the former and the transferee of the judgment-debtor for mutation 
of name, a second application against him under this rule is maintainable. 144 
Ind. Cas. 70=1933 A. L. J. 113 = 55 A. 235. After sale, subsequent settlement 
between decree-holder and judgement-debtor does not extinguish the right of 
auction purchaser. 137 Ind. Cas 735 = 33 P- L. R. 146 = A. I. R. 1932 Lah. 231. 
If minor ratifies application made by his next friend within three years of his 
attaining majority, such ratification renders application valid. 135 Ind. Cas. 207 = 
32 P. L. R. 290= A. 1. R. 1921 Lah. 600. 


Sub-SBction ( 3 ).— Copy of the whole decree is not necessary for the purpose 
of executing a decree. Copy of the relevant portion of the decree is sufficient. 
A. I. R. 1930 Cal. 804*57 C. 996* 129 Ind. Cas. 780. An order for a copy ,of the 
decree is wholly needless, when the Court in which an application is made is the 
very Court which made the decree especially in a case when the cost of procuring 
a copy is prohibitive. A. I. R. 1930 Cal. 804=57 C. 996= *129 Ind. Cas. 780; 
see also ii C. L. J. 243 ; 15 C. L. J. 89=16 & W. N. 736. 
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12. [S. 236] Whereat! application is made for the attachment of any 

Application for attachment belonging to a judgment- 

of movable property not in but not in his possesion, the decree- 

judgment-debioi’s possession, bolder sn&ll a,nnex to the application an 

inventory of the property to be attached, con- 
taining a reasonably accurate description of the same. 


Scope. — Where a decree is passed against the estate of the deceased in the 
hands of the judgement-debtors, the decree falls under s. 52 and Order XXI, rule 12, 
does not apply and as such inventory need not be attached to an application for execu- 
tion to constitute it a step-in-aid of execution. A. 1. R. 1927 Bom. 52 = 28 Bom. L. R. 
1322 = 98 Ind. Cas. 941. Where third parly is possessing some movables belong- 
ing to himself and some to the judgment-debtor, inventory is necessary before an 
attachment can be ordered. A. I, R. 1930 Bom. 65 = 31 Bom. L. R. 1291 = 122 
Ind. Cas. 856. An application without an inventory is not in accordance with 
law within the meaning of Art. 182 of the Limitation Act. 37 A. 527 = 13 A. L. J. 
706=29 Ind. Cas. 479 ; see also (1894) A. W. N. 54 ; (1896) A. W. N. 47. As 
regards meaning of accurate description, vide 9 Ind. Cas. 729 = 2 M, W. N. 133 — 9 
M. L. J. 319. 


13. [S. 237.] Where 

Application for attachment 
of immovable properly to 
contain certain particulars. 


an application is made for the attachment 
of any immovable property belonging to 
a judgment-debtor, it shall contain at the 
foot — 


(fr) a description of such property sufficient to identify the same and, 
in case such property can be identified by boundaries or numbers in a record 
of settlement or survey, a specification of such boundaries or numbers ; and 

(^) a specification of the judgment-debtor’s share or interest in such 
property to the best of the belief of the applicant, and so far as he has been 
able to ascertain the same. 


JV, B , — For local amendment in Rangoon. — Vide infra, 

Soope. — Decree-holder has his choice to proceed with’any properly he likes. 
A. I. R. 1928 Mad. 713=27 L. W. 544=109 Ind. Cas. 872. The description 
should be sufficient to identify the property. 12 W. R. 488 ; 18 W. R. 411 ; 1 B. 

; 14 A. 190. An application not containing the particulars required by rule 13 
is not valid for the purpose of Art. 182 of the Limitation Act. A. I. R. 1931 Bom. 
128=32 Bom. L. R. 1368=129 Ind. Cas. 159. As regards the effect of decree- 
holder’s gross negligence in describing that whole field belonged to his judgement- 
debtor, vide 134 Ind. Cas. 269=27 N. L. R. 318=14 N L. J. 20= A. I. R 1931 Nag. 
116. Execution creditor should specify the share or interest of the judgment-debtor, 
A.I.R. 1927 Mad. 311 = 52 M. L. J. 68 = 99 Ind. Cas. 838. Where the application 
is not in compliance with Order XXI, rule 13, Court has an option under Order 
XXI, r. 17, either to reject the application or to allow the defect to be remedied 
within a fixed time. A. I. R. 1926 Mad, 260=49 M. L. J. 699=(i925) M. W. N. 917 
= 92 Ind. Cas. 109 see also 34 Ind. Cas. 955*6$ I*. L. R. 1916=202 P. W. R. 1916 ; 
35 Ind. Cas. 368. 


14. |S. 238.] Where an application is made for the attachment of any 
„ ^ , land which is registered in the office of the 

>b.Cc«r. ..u, .=quj,« fl.. .ppllcan. 
ter in certain cases. produce a certified extract from the register 

of such office, specifying the persons registered 
as proprietors of, or as possessing any transferable interest in, the land or its 
revenue, or as liable to pay revenue for the land, and the shares of the regis- 
tered proprietors. 

Scof^e.— In the case of attachment of Revenue paying estate, the judgment- 
creditor must supply the information mentioned in the rule, ii W. R. 175. An 
application by the decree-holder for extension of time for enabling him to supply the 
Information under this section is a step-in-aid of execution. 37 B. 317 = 17 Ind. Cas. 
969=14 Bom. L. R. 1204. Preliminary attachment is not necessary in an application 
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for sale in exKution of a decree passed for sale of mortgaged properly. S O. L. J. 
414=47 Ind, Cas. 639. 


15 . [S. 231 .] (1) Where a decree has been passed jointly in favour of 
Annlication for execution persons than one, any one or more of such 

by^Snt decree^-holder. ““ 7 * “"J®** imposes any 

condition to the contrary, apply for the 
execution of the whole decree for the benefit of them all, or, where any of 
them has died for the benefit of the survivors and the legal representatives 
of the deceased. 


• ( 2 ) Where the Court sees sufficient cause for allowing the decree to be 

executed on an application made under this rule it shall make such order as 
it deems necessary for protecting the interests of the persons who have not 
joined in the application. 


Scope.— One decree determining rights of several parties is a joint decree. 
139 Ind. Cas. 397 = A. I. R. 1932 Pat. 261 = 11 Pat. 445 = i3 P* L. T. 719. Order 21 
rule 1 5, C.P. Code, refers to a decree which has been passed jointly in favour of more 
than one plaintiff. It does not apply when the decree is passed in favour of one 
person only. A. I. R. 1934 Pat. 627=152 Ind. Cas. 776. Joint decree-holder 
executing a decree to which he and others are entitled executes the decree Privui 
f acie for the benefit of all, unless there is a direction by the Court or in the decree 
itself which permits execution for the benefit of the executing creditor alone. Any 
amount received by the executing creditor whether in Court or outside the Court 
during the pendency of the execution application must execute for the benefit 
of all the joint decree-holders. A. I. R. 1938 Mad. 8oo= 112 Ind. Cas. 410. Court 
has power to pass proper orders to protect the interest of all the decree-holders 
where some only out of many joint decree-holders apply for execution. A. L R, 
1926 Cal. 8 ii« 30 C. W. N. 562 = 96 Ind. Cas. C93 ; A. I. K 1937 Pat. 253. 
Where no objection has been raised by other decree-holders in the executing. 
Court, objection cannot be raised in appeal A. 1. R. 1926 Mad. 1198=24 L. 
W, 711=97 Ind. Cas. 375. Although portion of a decree can be legally transferred 
decree must be executed as a whole and not piece-meal 15 P. R. 19*7 = 39 lad. 
Cas. 654 ; see also A. I. R. 1926 Oudh 605—2 Luck. 259-3 O. W. N. 160=97 Ind. 
Cas. 8^ ; 4 Pat. L. J. 575=1919 Pat. 349=53 Ind. Cas. 803 ; A. I. R. 1928 Cal. 759 
“33 C. W. N. 192=115 Ind. Cas. 513 ; A. I. R. 1934 Mad. 330 ; 1936 A. M. L. J. 
32 ; 130 Ind. Cas. 403=A. I. R. 1931 Lab. 5 ; A. 1. K. 1934 Pesh. 40 ; but see i Pat. 
L. T. 426— 58 Ind. Cas. 212. This rule allows one of several decree-holders to apply 
on behalf of all joint decree-holders. Judgment-debtor cannot object that steps, 
have not been taken to safeguard the interest of the other decree- holders \yhen 
they themselves have made no complaint. 54 Iiid. Cas. 924. A decree jointly 
owned by two persons, although originally passed in favour of one individual only 
in the presence of, with notice to and on refusal by one joint-owner to join, may 
properly be executed by the other. 39 C. W. N. 961. In case of a joint decree 
payment to one of the two joint decree-holders can only, absolve the judgment- 
debtor in respect of the share of that particular decree-holder. A. I. R. 1935 ^^8- 
25 — 31 N. L. R. 271 = 156 Ind. Cas. 1003. Where out of four joint decree-holders 
two decree-holders have^themselves applied for execution, and the third deciee- holder 
has admitted payment, and the remaining decree-holder has taken no interest in the 
proceedings, the Court is fully justified in permitting execution by the decree-holders 
without making any order as to calling the other decree-holder. Ibid, In the absence 
of anything definite to show to the contrary the purchase made by a joint decree- 
holder, though in his own nime, would undoubtedly be in favour of all the persons 
interested in the joint-bond which had been utilized in the acquisition of the pro- 
perty. All these persons would be beneficially interested in the purchase and 
would be entitled to recover a share of the properties purchased at auction. Hence 
where a decree is passed in favour of two brothers and only one of them signs 
the execution application and purchases property in execution, the other bro- 
ther is also entitled to a share in the property. A. I. R. 1935 Lab. 484«^i57 Ind. 
Cas. 482. If the executing decree-holder is not duly prosecuting the execu- 
tion of a decree, the part transferee of a decree should be allowed to 
execute it. A. I. R. 1921 Mad. 599=44 Mad. 919-41 M. L. J. 316-14 
L. W. 287— 1921 M. W. N. 649=69 Ind. Cas. 337, In case of joint decree, or 
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the death of one decree-holder, surviving decree-holders are entitled to execute the 
decree for iheir own benefit and for the benefit of legal representatives. 43 Ind. 
Cas. 1008. Where decree is passed in favour of the plaintiff and of certain proforma 
defendants who are co- sharers with the plaintiff, Court can allow execution of the 
decree at the instance of the profarma defendants providing safeguards for the 
rights of the plaintiff. 44 Ind. Cas. 445. Assignee of one of several decree-holders 
can execute a decree under this rule. 49 Ind. Cas. 141 — (1918) M. W. N. 507. 
Partition decree is not a joint decree. A. I. R. 1922 Mad. 456=^16 L. W. 292 = 
(1922) M. W. N. 518=43 M. L. T. 379=31 M. L.. T. 311=70 Ind. Cas. 296. It is 
not competent to oie of several joint decree-holders to grant full discharge of the 
decree out of Court ortocer.ify to the Court complete satisfaction of the decree 
without the concurrence of all the decree-holders. A. I. R. 1923 All. 494=46 A. 401 = 
L. R. 4 A. 516=21 A. L. J. 308 = 74 Ind. Cas. 687 ; A. I. R. 1929 Lah. 462 = 119 
Ind. Cas. 426 ; but see A. I. R. 1927 Pat. 329 = 8 P. L. T. 708= 103 Ind. Cas. 
75* Court is entitled to examine the pleadings and inform itself as to precise position 
of the decree-holders and can award proportionate share to them. A. I. R. 1923 All. 
494—21 A. L. J. 308 = 45 A. 401=74 Ind. Cas. 687. Court need not enquire as to 
who the other decree-holders are before making an order under Order XXI, rule 15. 
A. I. R. 1925 Pat. 591=7 P. L. T. 25=89 Ind. Cas. 811. Where several persons 
are holding mortgage decrees jointly and property is sold and purchased by one 
of them in execution, purchase is for the benefit of all and they are entitled to 
respective shares in the property. A. I. R. 1924 All. 813=78 Ind. Cas. 814. Where 
requirements of rule 15 is not complied with by inadvertence or otherwise, defects 
can be lemidied by the Court. A. I. R. 1930 All. 188= (1930) A. L. J. 474=122 Ind. 
Cas. 179. One of the several decree-holders can execute a decree on behalf of all. 
It is not necessary to state that the execution has been sought for the benefit of all. 
The Court may impose conditions, if necessary in the form of provisions of security. 
A. I. R. 1930 Lah. 603 ; see also A. I. R. 1928 Cal. 559=56 C. 12=117 Ind. Cas. 677 ; 
A. 1. R. 1928 Cal. 861=32 C. W. N. 1107=118 Ind. Cas 337 ; A. I. R. 1934 Bom. 
216. The deposit of pre-emption money within the time fixed by Court is neither a 
proceeding in execution nor a siep in-aid of it and as such rule 15 does not apply. 
A. I. R. 1929 All. 953 = (i 929) A. L. J. 1049=51 A. 998 = 122 Ind. Cas. 604. A decree 
in favour of a firm where the names of the partners are not disclosed, is not a joint- 
decree. A I. R. 1928 Sind 37=105 Ind. Cas. 892 ; but see A. I. R. 1934 Mad. 330. 
Assignee of a part of decree is not entitled to execute decree. A. I. R. 1934 
Bom. 59. This rules does not apply where joint decree has been satisfied in 
part before application for execution. A. I. R. 1934 Cal. 465 = 38 C. W. N. 163. 
On report of only one of joint deciec-holder's satisfaction of the whole 
decree cannot be entered. A. I. R. 1934 Mad. 330=57 M. 696=66 M. L. 
1.656. Where the final Court’s decree is joint this rule applies and the 
nature of the lower Court’s decree is immaterial. 139 Ind. Cas. 397 = ^3 
L. T. 719 = 11 Pat. 445 = A. I. R. 1932 Pat. 261. One of the surviving decree- 
holders who were members of the joint family can apply under this section 
for execution of the whole decree. 140 Ind. Cas. 393=12 Pat. 42 = 13 P- L. T. 
579= A. I. R. 1932 Pat. 359 ; see also A. I. R. 1933 Pat. 609. Where execu- 
tion application is made by one of several joint decree-holders and objection 
is made by other decree-holders that application is a fraud, Court can disallow 
execution. 140 Ind. Cas. 872= 1932 M. W. N. 1333 = 37 M. L. W. 79=64 M. L J. 
22 = 56 M. 316= A. I. R. 1933 Mad. iS7* Where the decree is in the name of a 
firm and the partnership has been dissolved, execution can be taken out by some 
partners. 131 Ind. Cas. 376= A. I. R. 1931 Lah. 537. Omission to mention 
names of persons interested in the decree does not render proceedings invalid. 
135 Ind. Cas. 207 = 32 P. L. R. 290= A. I. R. 1931 Lah. 600 ; see also A. I. R. 1933 
Lah. 655=14 Lah. 212=139 Ind. Cas. 151 = 33 P* L. R. 549* Where a decree is in 
favour of brothers and decree is allotted to one on partition, notice to other 
brothers is necessary, where execution application is made by the said brother 
for his own benefit, 145 Ind. Cas. 71 5 = A. I. R. I933 Lah. 432. A member of the 
joint Hindu firm in whose favour the decree existed is entitled to apply for 
execution of the whole decree for the benefit of them all, especially when all the 
^ther members of the firm have come forward in Court and stated that they had 
no objection to the execution of the decree by him. A, I. R. 1934 Pesh. 76. 
Application for execution by one of the decree-holders with the assent of the other 
is in accordance with law. A. I. R, i934 Bom. 216 = 36 Bom. L. R. 437=58 B. 428. 

Order under rule 15 is not appealable. A. I. R. 1924 Mad. 418=70 Ind. Cas. 329. 
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16. [S. 232 .] Where a decree or, if a decree has been passed jointly 
r - in favour of two or more persons, the interest 

transferee of of any decree -holder in the decree is transferred 

by assignment in writing or by operation of 
law, the transferee may apply for execution of the decree to the Court which 
passed it ; and the decree may be executed in the same manner and subject 
to the same conditions as if the application were made by such decree-holder : 

Provided that, where the decree or such interest as aforesaid, has been 
transferred by assignment, notice of such application shall be given to the 
transferor and the judgment-debtor, and the decree shall not be executed until 
the Court has heard their objections (if any) to its execution : 

Provided also that, where a decree for the payment of money against two 
or more persons has been transferred to one of them, it shall not be executed 
against the others. 

B . — For local amendments in C. P., Lahore, Peshwer and Rangoon. — 

iftfra. 


Scope. — This rule only contemplates the occasion when the assignee from a 
judgment-creditor comes before the Court to apply for execution for the first time ; 
n does not apply each time he comes to get the decree executed. A. I. R. 1934 Rang. 
101 ; see also 131 Ind. Cas. 171. In case of transfer of decretal rights, original 
decree-holder can still execute until name of transferee is substituted. A. 1. R. 1934 
Pesh. 40. Mere declaration of rights cannot take place of assignment of decree. 
A. I. R. 1934 Mad. 471. Execution application by assignee of decree can be made 
only to Court passing the decree. A. I. R. 1934 Lah. 648. The provisions contained 
in rule 16 does not mean that the Court, which passed the decree and to which an 
application has to be made for execution by a transferee of the decree, ceases to be 
an execution Court. The application for the transferee must be an application for 
execution of a decree. 149 Ind. Cas. 218= A. 1. R. 1934 All. 44;. Assignee is entitled 
to execution if conditions are satisfied. A 1. R. 1934 Lah. 648. Section 42 is subject 
to Order 21, rule 16. A. I. R. 1934 Mad. 648. Where execution application by 
assignee is presented in wrong Court, defect is one of procedure and the judgment- 
debtor acquiescing by not raising objection cannot challenge legality of proceeding. 
A. I. R. 1928 Lah. 648. 


Assignment must be in writing. Mere record of assignment is not enough. 
A. I. R. 1934 Lah. 328. Assignee of part of decree is not entitled to execute 
the decree. A. 1. R. 1934 Bom. 59. Judgment-debtor cannot plead payment 
not recorded in answer to application by transferee under rule 16. A. I. R. 
1934 All. 445. Where a deed of transfer of a decree recites an uncertified 
payment and states that the transferee has to recover the balance remaining due, 
the judgment-debtor is entitled to the deduction of the uncertified payment. A. 1. R. 
1936 Mad. 472=1936 M. W. N. 138=161 Ind. Cas. 830. An assignee of a decree 
by operation of law, by right of succession or inheritance, is entitled to execute the 
decree under Order 21, rule 16, C. P. Code. 59 B. 417 = 157 Ind. Cas. 658=37 Bom. 
L. R. 150= A. 1. R. 1935 Bom. 298. A benamidar is competent to take out execution 
of a decree as the transferee thereof. 39 C. W. N. 1073. Under the provisions of 
Chapter XVII, r. 2 of the Original Side Rules and Orders, a combined application 
under section 39 and Order 21, r. 16 of the Code, must state sufficient facts, in the 
petition to show that the applicant is entitled to apply and it is not necessary to 
set out all the details which are required when applications are made with tabular 
statements. 39C. W. N. 961. Order 21, rule 16, does not compel the assignee to 
come forward and have himself substituted on the record in place of the judgment- 
creditor. It gives him an option to do so ; he has a right to bring himself on record if he 
wants to see that his rights are enforced, but he is not bound to do so. A.I.R. 1935 Bom. 
331 = 37 Bom. L.R 489. The person appearing on the face of the decree as the decree- 
holder is the only person entitled to execute it ; therefore if a transferee of a decree 
does not apply under Order 21, rule 16, Civil Procedure Code for execution, the 
executing Court cannot refuse to alio v/ execution at the instance of the transferbr 
|ijil the transferee is formally recognized by the Court by substitution of his name 
ior that of the original decree-holder. A. 1. R. 1935 Nag. 230 ; see also A. 1. R. 
193 J AIL 1001 = 1935 A. L. J. 1179. An application made in the form of an execution 
amicatkm asking for the assignee to be brought on the record and not making any 
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other prayer is not an application for execution made in accordance with law and 
there is nothing in Order 21. r. 16, or any other rule of the Civil Procedure Code 
to require a transferee of a decree to apply for his name being brought on the record. 
The only possible application he can make is one for the execution of the decree. 
A. I. R. 19^5 Sind 26. The words ^'operation of law’* cannot apply to a case where 
a person has become the owner of the decree by some transaction /«or. 71 
M. L. J. 161 44 L. W. 336= A. I. R. 1936 Mad. 543. Where a request is made in 
the application for issue of notice, no separate application for notice to the assignor 
is required. 1936 A. M. L. J. 79. 

Assignment is not enforceable until substitution of names are made. A. I. R 1921 
L. R. 37—11 L.B R. 163. Legal representatives are transferees of decree by operation 
of law and hence application for execution must be made to Court passing decree. 
A. 1 . R. 1930 Cal. 6 i4=>s 34 C. W. N. 437=129 Ind. Cas. 572 ; see also A. I. R. 1930 
Cal. 614 = 34 C. W. N. 437 = 57 C. 1137=129 Ind. Cas. 572. This rule does not 
apply when the application is by the person in whose name the decree stands, 
he is entitled to execute the decree though there may be informal transfer of the same. 
A. I. R. 1931 Lab. 116=31 P. L. R. 981. Only assignee of a decree can execute 
even though he is a tenamidar. A. I. R. 1930 Sind 1 = 119 Ind. Cas. 542 ; see 
also A. I. R. 1929 All. 793=122 Ifid. Cas. 687J A. I. R. 1931 Oudh 69=7 O. W. N. 
1203=130 Ind. Cas. 343 ; A. I. R. 1927 Lah. 101 = 8 Lah. 35=10 Lah. L, J. i^= 
28 P. L. R. 239=100 Ind. Cas. 545 ; 1918 M. W. N. 226=7 L. W. 201 = 43 Ind. Cas. 
801 ; but see 40 M. 296=2 U. P. L. R. Lah. 42 = 54 Ind. Cas. 944 ; 35 Ind. Cas.359= 
12 Ind. Cas. 657. Benamidar 2,ss\gntt for one of the judgment-debtors, must prove 
his title before he can execute decree. 4 L.W. 534=35 Ind. Cas. 624. Executing Court 
is competent to substitute name of benami assignee. 10 L. B. R. 280=13 Bur. 
L. T. 173 = 62 Ind. Cas. 299. 

Purchaser of suit property is not assignee of decree and rule t 6 does not apply. 
A. I. R. 1922 All. 98=66 Ind. Cas. 878 ; see also A. I. R. 1922 Pat. 563=3 Pat. 

L. T. 625 = 69 Ind. Cas. 959. Part transfer of decree is valid under rule 16. A. I. R. 
1921 Mad. 599=44 M. 919=41 M. L. J. 316 = 14 L. W. 287=1921 M. W. N. 649= 
69 Ind. Cas. 337, Purchasers of property after decree are not decrce-holdePs 
representatives unless their names are substituted. A. I. R. 1924 Bom. 426=26 
Bom. L. R. 833=80 Ind. Cas. 249. Purchaser of suit property pending suit is not 
assignee of decree, and this rule does not apply. A. I. R. 1934 Cal. 661 = 51 C. 
703=39 C. L. J. 373=28 C. W. N. 626=80 Ind. Cas. 881. If transfer is recognised, 
lunher inquiry as to alleged bad faith of transferee is unnecesssry. 33 Ind. Cas. 71. 
An executing Court is bound to allow execution of easement decree to decree-holder 
transferor if the transferee does not apply for execution. 18 M. L. T. 499=29 

M. L. J. 693=2 L. W. 1122 = 31 Ind. Cas. 542. Purchaser under mere contract of 
s.ile does not get title to decree by operation of law. 43 C. 99 o =43 !• A. 108=14 
A. L. J. 527 = 20 C. W. N. 866= (1916) i M. W. N. 403=18 Bom. L. R. 509=24 
C. L. J. 67 = 20 M. L. T. 25 = 31 M. L. J. 248 (P. C.) = 34 Ind. Cas. 69. Non-recogni- 
tion of assignee does not prevent good title passing to his transferee. 33 Ind. 
Cas. 558. 

Decree-holder can apply for execution so long as transfer of decree is not 
recognized by Court. 3 L. W. 521 = 34 Ind. Cas. 791. No application under the 
rule can be made to execute a preliminary decree, and if made is premature, though 
final decree and sale are also prayed for. 32 Ind. Cas. 981. Rule 16 does not give 
power to assignee or any individual decree-holder’s rights to apply for execution. 
15 P. R, 1917 = 39 Ir.d. Cas. 654. Assignee of a mortgage-decree can execute 
it by getting the mortgaged property sold. 27 C. L. J. 110=41 Ind. Cas. 
269. Purchase of decree by pleader for the judgment-debtors, although in intrust 
for his clients, does not release judgment-debtors from liability. 22 C. W. N. 
491 = 27 C.L.J. 388 = 44 Ind. Cas. 13. A vendee of moitgaged lands pending mortgage 
suit, before preliminaty decree is not assignee of the decree under the rule. 2 Lah. L. 
J. I- II P. W. R. 1920=28 P. L. R. 1920=55 Ind, Cas. 983. Purchaser of property 
with arrears of rent in mortgage-decree will be deemed to be assignee of rent decrees 
obtained by mortgagor. 25 C. W. N. 863=57 Ind. Cas. 874. Transfer of decree 
mus 4 be of whole decree and not portion. A. I. R. 1922 All. 101=66 Ind. 
Cas. 679 ; 43 M. L. J. 761 = 16 L. W. 758=31 M. L. T. 463=71 Ind. Cas. 334 ; but 
see A. I. R. 1921 Pat. 180=2. P. L. T. 619=6 Pat. L. J. 358=62 Ind. Cas. 3a 
Real owner can execute decree obtained by trustee on trust being declared invalid, 
he is deemed as assignee from ex- trust. A. I. R. 1924 Pat. 343=4 P* L. T. 731 
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= 2 Pat. L. R. 27s=8o Ind. Cas. 652. Judgment* debtor and decree-holder can 
question decree-holder’s title. A. I. R. 1925 Pat. 449=4 Pat. i20»86 Ind. 

Real owner of assignment cannot execute decree. Person in whose name assign- 
ment is made can alone execute. A.I.R.192S Mad. 701^4^ M. 553—48 M.L.J. 4*9=^ 
21 L. W. 545 lod. Cas. 409. Assignment cannot be effected by release. A. I. R. 
1927 Pat. i7o» 8 Pat. L. J. 163= 101 Ind. Cas. 616. Legal representative must apply 
for execution and not for substitution only even though predecessor’s execution 
application is pending. A. I. R. 1927 Alt. 165 = 49 A. 509=25 A. L. J. 249=104 Ind. 
Cas. 116. Assignment in anticipation of decree is valid. A. I. R. 1927 Nag. 405 
106 Ind. Cas. 54. Assignment is enforceable from date of assignment and not from 
date of substitution of names. A. I. R. 1928 Sind 71 = 106 Ind. Cas. 54. In case of 
a transfer, the deed of transfer must be looked at for determining if the decree is 
transferred. 128 Ind. Cas. 584. Legal representatives brought on record can 
continue execution application made by the deceased. A. I. R. 1930 Sind 282=123 
Ind. Cas. 303. An application by the transferee of a decree for execution after 
substitution of his name can be entertained only by the Court which passed the 
decree, and the Court to which the decree has been transferred has no jurisdiction 
to entertain it. 39 C. W. N. 961. No particular form of assignment is prescribed 
in the case of decrees either in this rule or in any other provision of law. Any- 
thing in writing which transfers a decree and clearly shows that the intention was 
to assign the decree is sufficient. What is required is an assignment in substance 
which is in writing. 1936 M. W. N. 553=44 L. W. 336=A. I. R. 1936 Mad. 543=* 
71 M. L. J. 161. In case of Court sale of a decree formal assignment in the sense 
of document which in form purports to assign the decree is not required by law 
provided the orders of the Court amount to an assignment of the decree in 
substance, /did. Where the assignee of a decree has, at the time of assignment, 
knowledge of a suit pending at the instance of the assignor’s jiiclgment-debtor 
against the assignors, he purchases the decree subject to the right of the judgment- 
debtor to claim a set-off when he comes to execute his decree. A. 1. R. i93f> 
Pesh. 33. 

Real owner can execute decree obtained in name of benamidar after latter’s 
death. A. I. R. 1928 Cal. 83^ = 114 Ind. Cas. 495. A partial transfer of decree is 
valid and can be executed by assignee. A. I. R. 1928 Mad. 713=27 L. W. 
544=109 Ind. Cas. 872 ; A. I, R. 1928 Lah. 70= 107 Ind. Cas. 603. The transfer 
of a money decree is in no way affected on account of the attachment of the decree. 
A. I. R. 1929 Pat. 1 = 7 Pat. 726=9 P. L. T. 822 = 1 13 Ind. Cas. 673. Assignment 
if not bogus is not invalid for want of consideration. A. I. R. 1928 Mad. 458= 109 
Ind. Cas. 617. Recognition of assignment of decree by Court gives fresh starling 
point of limitation. A. I. R. 1929 Mad. 252 = 29 L. W. 203 = (1929) M. W. N. 
78=56 M. L. J. 555 = 52 M. 590=118 Ind. Cas. 775. 

Assignment is enforceable even without substitution of names. Assignee can 
object to attachment after assignment. A. I. R. 1928 Rang. 25 = 6 Bur. L. J. 
221 = 136 Ind. Cas. 85. Rule 16 applies only to substitute along with execution. 
A. 1. R. 1928 All. 299=50 A. 621 = 26 A. L. J. 417 = 109 Ind. Cas. 412 ; sec also A.I. 
R. 1928 Oudh 30=3 Luck. 126=4 O. W. N. 1025=105 Ind. Cas. 611. Assignment 
of attached decree is subject to rights of attaching creditor. A. 1. R. 1927 Mad. 
1025= (1927) M. W. N. 608=105 Ind. Cas. 606. Assignee has to apply for substi- 
tution of his name under rule 16 only once and not every time he seeks execution. 
A. I. R. 19^7 Cal. 694=31 C. W. N. 921 = 104 Ind. Cas. 4. Where after death, of 
parties to a transfer of decree, heir of real and henami assignee claimed to execute 
decree, Court is competent to decide the question. A. I. R. 1927 Mad. 903=26 
L. W. 308=39 M. L. T. 176=1927 M. W. N. 639=53 M. L. J. 568=105 Ind. Cas. 
405 ; but see A. I. R. 1927 Mad. 24^3=98 Ind. Cas. 856. 

Rule 16 does not prevent an agreement between the decree-holder and some 
judgment-debtors to execute decree against rest and pay to them the amount ad- 
vanced. A. 1. R. 1927 Mad. 322=52 M. L. J. 59— 99 Ind. Cas. 902. The rights of 
assignee to benefits pending execution arise when only after substitution and starting 
of execution. A. I. R. 1927 Rang. 55=4 Rang. 426=5 Bur. L. J. 181 = 99 Ind. Cas. 
309. Purchaser of property included in a decree does not thereby become the 
assignee decree-holder. A. 1. R. 1927 Mad. 240=98 Ind. Cas. 856. Assignment of 
fractional intetest by mortgage or otherwise is valid. A. 1. R. 1926 All. 346=48 A. 
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432 a 24 A. L. }. 430*92 Ind. Cas. 376. The expression decree for payment of 
money against several persons" signifies a personal decree. A. I. R, 1926 Mad. 
1141* 51 M. L. }. 443=98 Ind. Cas. 26. Rule 16 is not applicable to the case of 
transfer of preliminary decree in partition suit. A. I. R. 1926 Mad. 1129=24 L. W. 
392 = 97 Ind. Cas. 754. Decree-holder of the decree-holder does not become a 
“transferee” of the decree-holder by operation of law within rule 16. A. I. R. 1926 
Pat. 320 = 5 Pat. 511 = 7 P. L. T. 793=96 Ind. Cas. 446. Rule 16 is not exhaustive of 
the mode of transfer. A. 1. R. 1926 Mad. 381 = 50 M. L. J. 79=92 Ind. Cas. 1021. 
Mortgage decree is not a money decree for the purpose of second proviso to rule 16. 
A. I. R. 1926 Mad. 623=49 M. 508 = 23 L. W. 515=1926 M. W. N. 224=51 M- L. J- 
139=93 Ind. Cas. 58 ; see also 47 M. 94^=47 M- L. J. 434 = 20 L. W. 465=1924 M. 
W. N. 747 = 35 M. L. T. 81 = 82 Ind. Cas. 948. An objection pleading satisfaction of 
decree should be made to the Court which passed the decree and cannot be 
entertained by the Couit to which the decree is sent for execution. A. I. R. 1937 
Oudh HI. Order 21, rule 2, prevents the execution Court from recognizing an 
uncertified payment or adjustment and therefore the adjustment cannot be pleaded 
and proved in an objection taken by the judgment-debtor in pursuance of a notice 
issued on him under Order 21, rule 16, for the purpose of showing that the decree 
being satisfied before transfer of the decree, the transferee got nothing by the 
assignment there being nothing to assign. A. 1. R. 1937 Cal. 31. 


Pre-emption decree can be executed by prc-emptor even after selling the properly 
to another. A. I. R. 1924 Lah. 615 = 75 Ind. Cas. 844. Relinquishment of rights 
under decree by ostensible decree-holder in favour of actual decree-holder is an 
assignment within the lule. 1933 A. L. J. 248 = A. I. R. 1933 A.11. 188. Transfer by 
operation of law means transfer on death or by devolution or by succession. 145 
Ind. Cfls. 792 = 35 Bom. L. R. 795=57 Bom. 513= A. 1. R. 1933 Boni* 3^7 J see also 
137 Ind. Cas. 50= 54A. 448=1932 A. L. J. 230=A. I. R. 1932 All. 704. Heir can 
continue same darkhast provided he obtains order under rule 16. 134 Ind. Cas. 720— 
33 Bom. L. R. 848=A. I. R. 1931 Bom. 423. Where decree is in favour of several 
persons, assignment of decree by one of them passes only interest of assignor decree- 
holder. 145 Ind Cas. 891 = A. 1. R. 1933 Lab. 473* ^ 

Assignment in writing. — Assignment of a decree need not be in writing 
under the Transfer of Property Act though for purposes of execution. O. XXI, r. 16, 
requires the transfer to be in writing. A. I. R. 1926 Mad. 478 — 27 L, W. 530—54 
M. L. J. 663=51 M. 681 = 109 Ind. Cas. 563. 


Notice. — Notice under the rule must be given both to assignor and the judgment- 
debtor, and judgment-debtor cannot be said to have acquiesced when the appeal 
against the order of attachment barred on exe-ution application made without neces- 
sary notice. 75 P. W. R. 1917= ii8 P. L. R. I9i7 = 39 Ind- pas. 952 ; see alM ^ I. 
R. 1921 Pat. 76 =(i 92 i) Pat. i = 57 Ind. Cas. 250. Notice under s. 158 (2), B. T. Act, 
1885. to assignor does rot dispense with notice under ihe rule. (1921) Pat. i = i P- 
L. T. 666=5 Pat. L. J. 390=57 Ind. Cas 230. Failure of notice vitiates all 
proceedings. A. I. R. 1921 Lah. 143 = 2 Lah. 230 = 3 Lah. L. J. 434-9' P- L. R. 
1921 =63 Ind. Cas. 884. In the absence of notice of assignment to debtor payment 
to original creditor is valid. A. L R. 1924 Pat. 118—2 Pat. 754—76 Ind. 
Cas. 55. Though notice is essential for validity of proceedings knowledge of 
proceedings of substitution dispenses the notice. A. I. R. i^4 Pat. 576=3 Pat. 59o= 

; Pat. L. T. 451 = 78 Ind. Cas. 766. Notice under Order XXI, rule 16, does not give 
fresh period of limitation. A, I. R. 1925 23 = 39 C. L. J. 590=28 C. ^3— 4 

Ind. Cas. 68. Failure to give notice to subsequent mortgagee judgment-debtor vitiates 
the whole execution pioceedings. A. I. R. 1929 437 — "7 Ind. Cas. 014; 

see also A. I. R. 1930 All. 627 = (i93o) A. L. J. 266=52 A. 858=129 Ind. 
Cas. 445. Notice issued on defective or invalid execution saves limitation. A. 1. 
R 1933 Pat. 658. 

Proviso (2).— Proviso (2) does not apply to mortgage decrees. It cerates only 
when property is sold and personal decree is passed. A. 1. R. 1937 S'”® 
second proviso has no application to the Crown case where the decree-ho der 
acquires a share in the estate of one of the judgment-debtors. The decree-hold 
is, however, bound to give credit to a proportionate amount of the decree. A. L • 
1935 Oudh 449=1935 O. W. N. 887. 

C. P. Code— 73 
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17. [S. 245.] (1) On receiving an application for the execution of a decree, 
T* provided by rule 11, sub-rule (2), the Court 

pHc^fon fo™ Ixecution “Sf ascertain whether such of the requirements 

decree “ecution of ^ 14 be applicable to the case 

have been complied with : and, if they have not 
been complied with, the Court may reject the application, or may allow the 
defect to be remedied then and there or within a time to be fixed by it. 

(2) Where an application is amended under the provisions of rub-rule (i), 
it shall be deemed to have been an application in accordance with law and 
presented on the date when it was first presented. 

(3) Every amendment made under this rule shall be signed or initialled by 
the Judge. 

(4) When the application is admitted, the Court shall enter in the 
proper register a note of the application and the date on which it was 
made, and shall, subject to the provisions hereinafter contained, order 
execution of the decree according to the nature of the application : 

Provided thati in the case of a decree for the payment of money, the 
value of the property attached shall, as nearly as may be, correspond with 
the amount due under the decree. 

A^. A— For Local amendments in Allahabad, C. P., Lahore, Oudh and Rangoon. 
^ Vide infra. 


Scope. — Court can call upon decree-holder to specify approximate value of land 
to be attached. A.I.R. 1929 Nag. 305= 116 Ind. Cas. 65. After application is registered 
no amendment is possible. But application to file fresh list of properties is not 
amendment. A. I. R. 1924 Pat. 20-2 Pat, 787 = 74 Ind. Cas. 144 ; 71 Ind. Cas 
741 = 3 Pat. 328=4 P. L. T. 99. Words “on receiving an application for execution 
of a decree** in rule 17 do not preclude Court from allowing amendment at a later 
stage so that the party does not sufier for Court’s mistake. A. 1. R. 1924 Mad. 
367=45* M. L. J. 651 = 18 L. W. 739=*33 M. L. T. 125 = 76 Ind. Cas. 750. 
It is not Court's duty to see that the entry of interest is correct. A. 1. R. 1922 
Pat. 402 = 1 Pat. I49»69 Ind. Cas. 200. Supplemental list of properties 
filed later on is part of the original application. 44 Ind. Cas. 563 = 22 C. 
W. N. 540=27 C. L. J. 398. Under the rule the Court is not bound to reject 
an application not amended as ordered, but only that which was not amended in 
time, and if amendment is necessary and material. 17 N. L. R. 179 = 4 N. L. J, 
71 = 63 Ind. Cas. 97 ; see also A. 1. R. 1922 All. 446=20 A. L. J. 580=68 Ind. Cas, 
175 ; A. 1. R. 1928 Mad. 440=27 L. W. 475= 112 Ind. Cas. 36. Defects such as 
omission to give dates of previous execution petition, costs or date and place of 
verification, or to file a copy of decree are trivial. A. I. R. 1928 Mad. 440=27 L. W. 
473=112 Ind. Cas. 36 ; see also 32 P. W. R. 1919=49 ind. Cas. 982. Parties should 
not suffer by Court’s failure to check in time entries in execution application. 
Amendment is retrospective in operation. A. I. R. 1928 Mad. 24 = 39 M. L. T. 37 = 54 
M. L. J. 154=27 L. W. 796=107 Ind. Cas. 303 ; see also A. 1. R. 1930 Oudh 65 = 
6 O. W. N. 1064=5 Luck. 458=124 Ind. Cas. 445 ; 35 Ind. Cas. 876 = 31 M. L. J. 
561=4 L. W. 103. Validity of amendment cannot be challenged by judgment-debtor 
at later stage of execution proceedings in the same case. A. I. R. 1928 M.ad. 440= 
27 L. W. 475=112 Ind. Cas. 36. Rejection of application saves limitation. A. 1. R. 

1934 Nag. 117. Execution application signed by pleader but neither signed nor 
verified by the decree-holder is not one contemplated by law. 135 Ind. Cas. 15 = 34 
M. L. W. 546=61 M. L. }. 516. Where execution application is filed within time 
but illegally returned for correction, it can be considered as the same application 
when refiled, 144 Ind. Cas. 288=10 O. W. N. 721 = A. 1, R* I933 Oudh 288 ; see 
also 138 Ind. Cas. 91 = 11 Pat. 546=13 F* L. T. 318 = A. I. R. 1932 Fat. 222. Court 
can allow amendment of application for execution before proceedings end. 139 
Ind. Cas. 840=11 Pat. 5o8=A. I. R. 1932 Pat. 306. The Court has inherent power 
under section 151 and section 153 of the Civil Procedure Code to allow an amend- 
ment of a petition for execution of a decree in the interest of justice. 39 C. W. t N. 
2144. Such amendment takes effect from the date of the original presentations of 
the execution petition. 68 M, L. J, 26i=A. 1. R. 1935 Mad. 125=41 L. W. 173 = 

1935 M. W. N. 15. Where the decree-holder attached the whole of the jndgment- 
dcbtnr’s land and had fixed a low value for the same but the Court on objection of 
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judgment-debtor found on the evidence that the property was worth more, and 
ordered only sale of part of land and the decree was being executed only as a money 
decree : that ihe Court did not act without jurisdiction. A. I. P. 1935 Pat. 

143 = 153 Ind. Cas. 1024. 


18. [S. 246.] (1) Where applications are made to a Court for the 

„ ^ execution of cross-decrees in separate suits for 

Execution in case of cross- * - ^ 


decrees. 


the payment of two sums of money passed be- 
tween the same parties and capable of execution 
at the same time by such Court, then- 
ar) if the two sums are equal, satisfaction shall be entered upon both 
decrees ; and 

(^) if the two sums are unequal, execution may be taken out only by the 
holder of the decree for the larger sum and for so much only as remains after 
deducting the smaller sum, and satisfaction for the smaller sum shall be entered 
on the decree for the larger sum as well as satisfaction on the decree for the 
smaller sum. 

(2) This rule shall be deemed to apply where either party is an assignee 
of one of the decrees and as well in respect of judgment-debts due by the 
original assignor as in respect of judgment-debts due by the assignee himself. 

(3) This rule shall be deemed to apply unless — 

(a) the decree-holder in one of the suits in which the decrees have been 
made is the judgment-debtor in the other and each party fills the same 
character in both suits ; and 

(d) the sums due under the decrees are definite. 

(4) The holder of a decree passed against several persons jointly and 
severally may treat it as a cross-decree in relation to a decree passed against 
him singly in favour of one or more of such persons. 


Illustrations, 


(a) A holds a decree against B for Rs. 1,000. B holds a decree against A 
for the payment ofPs. f, 000 in case A fails to deliver certain goods at a future 
day. B cannot treat his decree as a cross-decree under this rule. 

(d) A and B, co-plaintififs, obtain a decree for Rs. 1,000 against C, and C obtains 
a decree for Rs. 1,000 against B. C cannot treat bis decree as a cross-decree under 
this rule. 

(c) A obtains a decree against B for Rs. 1,000. C, who is a trustee for B, obtains 
a decree on behalf of B against A for Rs. 1,000. B cannot treat C’s decree as a 
cross-decree under this rule. 

{d) A, B. C, D and £ are jointly and severally liable for Rs. i,ooo under a 
decree obtained by F. A obtains a decree for Rs. 100 against F singly and applies 
for execution to the Court in 'which the joint-decree is being executed. F may 
treat his joint-decree as a cross-decree under this rule. 

Scope — The provisions of the Civil Procedure Code regarding a set-ofF are 
contained in rr. 18 and ig, Order 21. It is clear that those rules have been 
specifically restricted in their applicatim and unless a case can be brought strictly 
within the terms of those provisions, no set-off can be allowed even under the in- 
herent power of the Court. A. I. R. 1937 Pesh. 83. Principles of proceeding under 
the rule is the same as under Order VIII, r. 6. A. I. R. 1931 Cal. 23 = 57 C. 855 = 
129 Ind. Cas. 420. Barred debt cannot be set-off and equity does not help against 
the rule. 21. C. W. N. 114=40 Ind. Cas. 816. This rule does not provide that 
all decrees outstanding in the same Court must necessarily be set-off against 
each other. It merely provides that when two rival applications for execution are 
pending, execution must be carried out by satisfaction of the smaller decree and 
partial satisfaction to the same extent of the larger decree. A. I. R. 1935 Lah. 
914.* This rule applies only where both the dectees which are sought to be set off 
against each other are before the Court for execution (/. e,, there must be appli- 
cations for execution from the holders of the two decrees) and each of the decrees 
must be capable of execution at the same times by the Court. A. I. R. 1935 Mad. 
S 87 > Set-ofi can be claimed even of attached decree against attaching decree-holder. 
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A. I. R. 1929 All. $02.= 1 17 Ind. Cas. 103. This rule applies only to decrees for execu- 
tion before the same Court. A. 1. R. 1930 Lah. 508=126 Ind. Cas. 516. Mortgage 
decree for sale under which debt is recoverable only out of the property is not 
ordinary decree for sale in enforcement of mortgage cannot be set off against 
personal decree. A. 1. R. 1930 Rang. 68 = 7 Rang 505*120 Ind. Cas. 699; see 
also 15 A. L. J. 327*39 Ind. Cas. 560 ; 38 A. 669=14 A. L. J. 776*36 Ind. Cas. 
948. Defendant cannot set off his preliminary decree for sale, the amount not being 
ascertained until accounts are taken. A. I. R. 1931 Cal. 23*57 C. 855* 129 Ind. 
Cas. 420. Pre-emption decree-holder is entitled to deduct costs awarded to him, 
from deposit made by him. A. I. R. 1922 Lah. 142*2 Lah. 294*4 Lah. L. J. 354 
=23 P. L. R. 1922=65 Ind. Cas. 250. Decree in proceeding under s. 144 is cap- 
able of set-off under the rule. A. I. R. 1925 Cal. 102 = 28 C. W. N. 988 = 84 Ind. 
Cas. 747. Attaching decree-holders are assignees as contemplated by Order XXI, 
rule 18 (2). Ibid, Decree for costs awarded to a person by appellate Court if 
smaller than amount due from him under lower Court's decree, cannot be ex- 
ecuted until the latter amount is paid. 46 C. 168*27 C. L. J. 392 = 45 Ind. Cas. 
241. Decree in favour of partners individually can be set-off against decree against 
firm having same individual as all the partners. A. I, R. 1927 Bom. 255*29 
Bom. L. R. 396=104 Ind. Cas. 319, Where there has been an attachment of 
decree by the judgment-debtor, the decree-holder can still execute his decree 
after giving set-off judgment-debtor's decree. A. I. R. 1934 Cal. 140. Right of 
set-off cannot be claimed unless both decrees are before same Court for execu- 
tion. 145 Ind. Cas. 767 = A. I. R. 1933 Mad. 215. Decree to be adjusted by set- 
off should be capable of execution at time of adjustment. A. I. R. 1933 Lah. 372. 
A set-off cannot be allowed against the transferee of a decree. 138 Ind. Cas. 285 
= 33 P. L. R. 67I = A. I R. 1932 Lah. 537. If personal remedy is barred this rule 
ceases to apply. 143 Ind. Cas. 542=14 P. L. T. 189= A. I. R. 1933 Pat. 210. 
Where there are cross-decrees under Order 21, rule 18, a smaller decree must always 
be set-off against the larger decree and if the smaller decree is attached by some 
other decree-holder that other decree-holder has no greater right than the decree- 
holder whose decree has been attached and the attaching decree-holder cannot 
claim that he has a right to execute the smaller decree inspite of the exis- 
tence of a larger decree held by the judgment-debtor. In other words, the rule 

laid down by Order 21, rule 18, must be first applied before any question can 
arise for ratable distribution under s. 73. A. I. R. 1937 All. 422. Where 
there are two execution cases pending before the Court at the same lime 
in respect of cross-decrees, the decree-holder for the larger amount is en- 
titled to set-off the amount of the smaller decree. 38 C. W. N. 1089*59 

C. L. J. 500-, A. I. R. 1934 Cal. 820*152 Ind, Cas. 889 An agreement 

between two^ parties, who had filed cross-suits, was to the effect that after 
the decrees in their respective suits were passed, the party who was entitled 
to the larger amount should pursue execution of the decree in his favour to 
the extent of the excess amount : Held that Order 2r, rule 18, did not apply 
and the . set-off thereof would not be a set-off as contemplated by the provisions 
of the C. P , Code but only as agreed to by the parties to the proceedings, 
where the two suits were proceeding. A. I. R. 1934 Bdm. 307=36 Bom. L. R. 643. 
An attaching decree-holder cannot be treated as an assignee within the meaning 
of thU rule. A. I. R. 1935 Mad. 537*i935 M. W.N. 415=42 L. W. 767= 156 
Ind. Cas. 477. 

Execution in case of cross. , o®’ Where applicaUon is made 

claims under same decree. ? Court for the execution of a decree under 

which two parties are entitled to recover sums of 
money from each other, then, — 

id) if the two sums are equal, satisfaction for both shall bs entered 
upon the decree ; and, 

ib) if the two sums are unequal, execution may be taken out only by 
the party entitled to the larger sum and for so much only as remains after 
deducting the smaller sum, and satisfaction for the smaller sum, shall be 
entered upon the decree. • 

Scope.^ Two parties referred to in the rule are the parlies to suit and do not 
sefer to two different representatives of the same party. A. I. R. 1923 Mad. 638- 

M.W.N. 474^44 M. L. J. 590^72 Ind. Cas. 865, Decree in suit cannot be 
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set ofT against that for costs awarded to defendant on objection to aliacbment. A. I. 
R. 1930 All. 726* 127 Ind. Cas. 525. Claim springing from compromise entered into 
to put an end to all disputes between parties and not contemplating anoiheriaction is 
properly within the rule though the decree merely declares rights of parties without 
directing any act to be done. A.I.R. 1923 Lah. 151=73 Ind. Cas. 318. Amount of 
costs and meine profits until delivery can be set-off against amount of deposit order- 
ed by pre-emption decree. A. I. R. 1930 All. 413=126 Ind. Cas. 831. Deducting 
of smaller sum under Order XXI, r. 19. if not made by applicant, can be compelled 
by Court under s. 151 by ordering refund of the excess. 24 C. W. N. 465 = 56 Ind. 
Cas. 783. The executing Court has inherent power to give effect to a claim of set- 
off, although the case does not come within the strict terms of this rule. 39 C. 
W. N. 106=60 C. L. J. 281 ; A. I- R. 1936 Cal. 409 ; see also A. I. R. 1936 Mad. 
626 = 71 M. L. J. 506=1936 M. W. N. 703. 

20. \New-] The provisions contained in rules 18 and 19 shall apply 
Cross-decrees and cross- to decrees for sale in enforcement of a mortgage 
claims in mortgage-suits. 01 charge. 

Scope.— In order to ascertain whether decrees are cross-decrees or not, the 
substance of the decree must be looked into and not the form. 143 lud. Cas. 542 = 
14 P. L. T. 189= A. I. R. 1933 Pat. 210 (2). For principle of set-off it is not necessary 
that both decrees must be mortgage decrees. Wd. In mortgage decree, this rule 
applies if personal remedy is legally available. It is not necessary that personal 
liability should exist under the decree, /fitd ; see also 140 Ind. Cas. 378 = 36 M.L.W. 
644 = 1932 M.W. N. 1187 = 63 M. L. J. 722=56 M. 339 =A. I. R. 1933 Mad. 63. 
Right of set-off is not lost merely because Court is asked to notify encumbrance of 
decree. 143 Ind. Cas, 542=14 P. L. T. 189= A. I. R. 1933 210. Court has 

ample discretion under the rule and where it is properly exercised. High Court will 
not interfere. 132 Ind. Cas. 507 = 33 Bom. L. R. 370= A. I. R. 1931 Bom. 247. The 
operation of Order 21, r. 20, C. P. Code, is not limited to cases where both decrees 
are mortgage decrees or to personal judgments such as may be given under Order 
34, r. 6 There may be a set-off of a mortgage decree against a decree for money. 
41 C. W. N. 449 (P. C.) ; A. I. R. 1937 P. C. 39. All that rule 20 lays down is that 
the provisions of rules 18 and 19 shall apply to cross-mortgage-decrees. There is 
nothing in the provisions of rule 20 which will warrant the Court in holding that a 
decree obtained on the footing of a mortgage became a decree for payment of 
money and therefore it can be set-off against a simple money decree held by 
the opposite party. A.I.R. 1936 All. 639= 1936 A. L. J 562=162 Ind. Cas. 289. 
All that rule 20 lays down is that the provisions of rules 18 and 19 shall apply to 
cross-mortgage decrees />., if two contending parties hold mortgage decrees against 
each other then they will be able to set-off decrees one against the other. 162 
Ind. Cas. 289=1936 A. L. J. 562 = A. I. R. 1936 All. 639. 


Simultaneous execution. 


21. [S. 230, second para.] The Court may, in its discretion refuse execu- 
tion at the same time against the person and 
property of the judgment- debtor. 

Soope. — Court can refuse simultaneous execution against person and property 
but cannot refuse execution against person by insisting first proceeding against 
property. A I. R. 1929 Lah. 86=110 Ind. Cas. 185 ; A. I. R. 1934 Nag. 140. Dis- 
cretion under the rule also applies in case of attachment before judgment. A. I. R. 
1924 Rang. 381 = 2 Rang. 362 = 3 Bur. L. J. 159=84 Ind. Cas. 270. The Code gives 
the decree-holder the right to decide whether he should execute the decree in one 
way or the other or both. If the Court considers he should not exercise the 
right in the manner he desires, it must give reasons. It is not enough to say that 
there is property against which he may proceed and therefore he must proceed 
against that first. A. I. R. 1934 Nag. 140=150 Ind. Cas. 95. 


Notice to show cause again t 22. [S. 248 ] (1) Where an application 
execution in certain cases. for execution is made— 

(a) more than one year after the date of the decree, or 
^ (d) against the legal representative of a party to the decree, ''or where 
an application is made for execution of a decree filed under the provisions of 
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section 44A.”* the Court executing the decree shall issue a notice to the person 
against whom execution is applied for requiring him to show cause, on a date 
to be fixed, why the decree should not be executed against him : 

Provided that no such notice shall be necessary in consequence of more 
than one year having ela^^sed between the date of ihe decree and the applica- 
tion for execution if the application is made within one year from the date 
of the last order against the party against whom execution is applied for, 
made on any previous application for execution, or in consequence of the 
application being made against the legal representative of the judgment- 
debtor, if upon a previous application for execution against the same person the 
Court has ordered excution to issue against him. 

(2) Nothing in the foregoing sub-iule shall be deemed to preclude the 
Court from issuing any process in execution of a decree without issuing the 
notice thereby prescribed, if, for reasons to be recorded, it considers that the 
issue of such notice would cause unreasonable delay or would defeat the ends 
of justice. 

N, 3 , — For local amendments in Allahabad, Bombay, C. P., Lahore, Madras, 
Oudh, Peshwar and Rangoon . — \/ide infra. 

Scope. — Rule 22 being mandatory reasons for not issuing notice must be stated. 
(1917) M. W. N. 498=6 L. W. 361 = 33 M. L. J. 539*40 Ind. Cas. 670; see also 
44 C. 954*21 C. W. N. 776=24 C. L. J. 523=38 Ind. Cas. 493- Notice must be 
issued by Court executing the decree and not by Court transferring it. 43 C. 903* 
20 C. VV. N. 889=23 C. L. J. 645 = 36 Ind. Cas. 602 (F. B.) ; 26 C. \V. N. 292 = 63 
Ind. Cas. 116. Notice not complying with rule 22 is not binding on judgment-debtor. 
32 Ind. Cas. 744. To give jurisdiction to effect sale in execution notice must be 
served. A. I. R. 1921 Cal. 476 = 35 C. L. J. 9=64 Ind. Cas. 25 ; see also 25 C. W. N. 
972 = 64 Ind. Cas. 476 ; A. 1. R. 1921 Mad. 523=14 L. W. 638 = 63 Ind. Cas. 903; 
3 U. P. L. R. (Pat) 33 = 2 P. L. T, 401=6 P. L. J. 319=61 Ind. Cas. 823 ; 74 Ind. 
Cas. 202 = (i 9I9) Pat. 386 ; 5 O. L. J. 551 = 48 Ind. Cas. (39); 27 C. L. J. 

528=46 Ind. Cas. 221 ; 45 Ind. Cas. 699 ; 26 C. L. J. 130*22 C. W. N. 390 = 41 
Ind. Cas. 853. This section requires only opportunity being given to the judgment- 
debtor to show cause against execution and so judgment-debtor actually appearing 
in the case cannot plead want of notice. 53 C. L. J. 329=35 C. W. N. 9 = *3* lud. 
Cas. 702. Provision is mandatory only when application is being first taken out. 
A. I. R. 1929 Mad. 275*30 L W. 995= 1 17 Ind. Cas. 705 ; contra 87 Ind. Cas. 53* = 
6 P. L. T. 290= 5 Pat. 1. Notice to adult legal reresentative on record, where others 
are minors is sufficient under the rule. A. I. R. 1929 Mad. 275 = 30 L. W. 995 = 
117 Ind. Cas 705. If Judge records no reasons for not issuing process by overlooking 
provisions of rule 22 omission to issue notice renders proceedings void for want 
of jurisdiction. A. I. R. 1929 Rang. 161 = 7 Rang. 110=117 Ind. Cas. 245; see 
also. A. I. R. 1929 Mad. 718=30 L. W. 230=119 Ind. Cas. 43. Valid notice must 
give sufficient time for judgment-debtor to come and oppose application. A. 1. R. 
1928 Mad. 1052 = 116 Ind. Cas. 363. 

Omission to issue notice under sub-rule (1) renders subsequent proceedings void 
and sub-rule (2) does not cure defect. A. I. R. 1928 Cal. 60=55 C. 96=46 C. L. J. 
579 ; A. I. R. 1926 Cal. 539=9* lad. Cas. 711 ; 102 Ind. Cas. 239=25 A. L. J. 507 = 
49 A. 830= A. 1. R. 1928 All. 74 ; A. I. R. 1924 Mad. 431=47 M. 288=49 M. L. J. 
104=34 M. L. T. 37 = So Ind. Cas. 92 ; A. I. R. 1935 Rang. 42=155 Ind. Cas. 959 ; 
but see 74 Jnd. Cas. 202 = f 1919) Pat. 386 ; A. I. R. 1924 Oudh. 120=26 O. C. 288= 
73 Ind. Cas. 241 ; A. I. R. 1922 Mad. 93 = 45 M. 875 = fi922) M. W. N. 173 = 42 M. 
L. ]. 422 = 70 Ind. Cas. 611 ; 69 M. L. J. 862=42 L. W. 943. A sale cannot be 
challenged as void on the ground of want of notice under this rule. The sale is not 
void but is only voidable. 39 C. W. N. 510= A. I. R. 1935 Cal. 356. Where proceed- 
ings are continuation of previous execution, notice is not essential. A. 1. R. 1928 
Cal. 241. Order deciding question of service or non-service of notice under rule 22, 
is one under s. 47 and second appeal lies. A. I. R. 1926 Pat. 397*8 P. L, T. 28*97 
Ind. Cas. 798 ; see also 91 Ind. Cas. 711 = A. 1. R. 1926 Cal. 539. Notice under r. 22 
is for judgment-debtor to show cause against execution and also to give him oppor- 
tunity to satisfy the decree and so failure to serve notice on one of the judgment- 
debtors ceasing to have interest in the property does not vitiate execution proceed- 

* The words within quatations have been inserted by Act VIII of I937« 
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!ngs in view of Art. 182 of the Limitation Act. A. I. R. 1926 Cal. 86^88 Ind. 
Cas. 1039. Sale after judgment-debtor’s death without bringing on record 
representatives is a nullity. A.!. R. 1926 Mad. 138=22 L. W, 828* 50 M. L. J. 
662=92 Ind. Cas. 308; but sec 32 C. W. N. 418= 115 Ind. Cas. 520; A. I R. 
1924 Mad. 130*18 L. W. 577-45 M. L. J. 4*3-47 M. 63 = 75 Ind. Cas. ’46. 
In a case where the decree-holder was not aware of the insolvency proceedings 
against the judgment-debtor, an execuiion sale of the latter's properties after the 
order of adjudication cannot be held to have been a nullity by reason of non- 
service of notice under this rule. 39 C. W. N. 424. Where the assignee of a decree 
hies an application for execution and sends a notice to the assignor and judgment- 
debtor under Order 21, r. 22, but not under rule 16 and the judgment-debtor 
does not let in evidence challenging the assignment, the assignee is entitled 
to proceed with the execution without proving in the first place the assign- 
ment in his favour. 149 Ind. Cas. 1003= A. I. R. 1934 Pat. 9. Court's 
jurisdiction to entertain an application for execution is not destroyed 
because of an error of giving wrong address on the notice under Order 
21 rule 22 to the judgment-debtors, spec ally where the decree-holder is 
not shown to have proceeded mala Jide and gives the same address as in 
the plaint and where the judgment-debtor has made no attempt to avail 
the ex parte decree against him and the execution sale on such notices cannot 
be treated as void. A. I. R. 1934 Pat. 274=13 Pat. 467=149 Ind. Cas. 828. 
The mere fact that no order sheet states that the various notices required by 
the Code had been taken out and had been served does not prevent the judgment- 
debtor attempting to show that the provisions of the Code had not been complied 
w'th. A. I. R. 1934 Pat. 211 = 15 Pat. L. T. 5o5 — *52 Ind. Cas. 467. Where a 
judgment-debtor was a mojor at the time of the alleged service of the notice under 
Order 21, rule 22, but was treated as a minor throughout the proceedings and 
there is no service upon him as major, there is irregularity relating to service of 
notice. The same is also the case if after unsuccessful attempt to serve notice 
on the natural guardian no further attempts are made to effect service on the 
minor. Ibid, Where a Court proceeds to execute a decree which is declaratory 
and issues an order of attachment even though the judgment-debtor has not 
appeared and objected on notice under Order 21, rule 22, he is not debarred from 
objecting to execution subsequently as the Judge has no jurisdiction ab iniiio 
to proceed with the execution of the decree which is merely declaratory and not 
executory A. 1. R. 1934 Pesh. 64. Notice under rule 22 is not needed where 
judgment-debtor has been given opportunity to show cause against sale being 
had. 188 P. L. R. 1920=5 Lab. L. J. 67=55 Ind. Cas. 816. Notice under 
Order XXI, rule 56, may be sufficient notice under Order XXI, rule 22. 
A. I. R. 1921 Lah. 31^4=5 Lab. L. J. 67. Reason demands that to revive 
decree notice should be given under this rule. 33 M. L. J 533 = 40 M. 
1127 = 43 Ind. Cas, 608. Plea of legal represeni alive not served wiih notice 
not taken duiing suit but after execution sale had become complete and in appellate 
Court cannot nullify sflle. 4 Pat. L. J. 645—52 Ind. Cas. 125. Court transferring 
decree cannot issue notice under Order XXI, r. 22. A. 1. R 1922 Cal. 3=26 
C. W. N. 292 = 63 Ind. Cas. 116. Application under this rule is to facilitate 
execution. A. I. R. 1922 Cal 44 = 35 C. L. J. 82 = 65 Ind. Cas. 571. Execution 
sale is not binding on true legal representative if notice under Order XXI, r. 22, 
has been served on some third person as. legal represntative of judgment-debtor. A. 
I. R. 1921 Bom. 385 = 45 B. 1186=23 Boro. L R. 514=63 Ind. Cas. 248. Service of 
notice on minor, where his guardian ad litem is dead and who was one of the 
co-defendants is good notice under this rule. A. I. R. 1921 Cal. 476 = 35 C. L, J, 
9=64 Ind. Cas. 25. Each execution application made more than one year after 
first order need not be preceded by notice. A. 1. R. 1921 Pat. 111 = 2 Pat. 916=4 
P. L. T. 721 = 74 Ind. Cas. 838. Party attaining majority during suit is not 
entitled to fresh notice cf execution proceedings. A. I. R. 1925 Mad. 158 = 78 
Ind. Cas. 12. 

Application to set aside sale for want of notice under rule 22 is governed by 
Art. 181, Limitation Act. A. I. R, 1926 Pat. 397 = 8 P. L. T . 28=97 Ind. Cas. 798. 
Issue of notice under the rule gives fresh start for limitation even though appli- 
cation be not according to law. A. I. R. 1927 Lab. 106 = 9 Lah. L. J. 76=28 P. 
L.R. 93=100 Ind. Cas. 475; see also 34 Ind. Cas. 280=190. C. 17, Order 22 
does not apply to transferee of decree. A. I R. 1925 Oudh. 448 = 12 O. L. J. 146 
= 2 O. W. N. 723=87 Ind. Cas. 21. Sale is not void where wrong address is given 
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of the judgment-debtor on the notice. A. I. R. 1934 Pat. 274. Where judgment- 
debtor ahhogh major is treated as minor, there is no irregularity for non<service 
on him. A. T. R. 1934 Pat. 211. Judgment-debtor can show that the provision of 
the rule has not been complied with even where order sheet states issue of notice and 
service thereof. A. 1 . R. 1934 Pat. 211. Where legal representative all the while was 
aware of the execution proceeding, no notice need be issued. 113 Ind. Cas. 
299=11 Rang. 79»A. I. R. 1933 Rang. $2. Failure to issue notice to legal 
representative after death of judgment-debtor renders sale null and void. Ibid ; 
see also 144 Ind. Cas. I4 = A. f. R. 1933 Pcsh. 41 ; 1^3 Ind. Cas. 670^=35 

C. W. N. 220-53 C. L. J. 46-A. I. R. 1931 Cal. 555; A. I. R. 1932 Cal. 381 

-54 C. L. J. 591 ; A. I. R. 1933 Pesh. 71 ; A. I. R. 1933 Mad. 224; A. I. R. 

1932 Pat. 199*138 Ind. Cas. 99— 13 P. L. T. 323=11 P.it. 241. Person challenging 

correctness of official act must prove his allegation. Burden of proving non service is 
on the judgment-debtor. 36 C. W. N. 242 = A. I. R. 1932 Cal. 627 = 140 Ind. Cas. 
732 ; see also 138 Ind. Cas. 99*13 P* L- T. 323=11 Pat. 24i = A. I. R. 1932 Pat. 
199. Sub-rule (2) is not mandatory and omission to record reason for dispensing with 
notices is irregularity notinvalidating order made. A.I.R. 1932 Bom. 509^34 Bom. 
L. R. 987 ; 35 C. W. N. 228 = 58 C. 940= A. I. R. 1931 Cal. 443. Where notice has 
not been issued to some of the judgment-debtors the sale cannot be set aside in 
its entirety but only to the extent of share of unserved ones. 35 C. W. N. 220= 53 
C. L. J. 46=58 C. 825 = A. I. R. 1931 Cal. 555. Although a decree not drawn up 
on a non-judicial stamped paper is invalid and incapable of execution, it is validated 
with effect from its original date whereby order of the Court which made the decree, 
a non-judicial stamp of the requisite value is affixed to the decree as drawn up 
and defaced and the names of the parties and the cause-title are written upon it. 
If the Judge when ordering the non-judicial stamp to be affixed m'\kes a note 
thereof on the original decree and puts down his initials thereon within a date 
of such affixing, the decree must be taken as a decree passed on the latter date. 
Even, in the latter case the decree be taken as validated wuh effect from its 
original date, no notice under Order 2 1, rule 22 (a), would be necessary when the 
decree is sought to be executed more than a year after that date, if in a prior 
execution case started within a year, the judgment- debtor appeared and took the 
objection that the decree was incapable of execution because of not having been 
drawn up on a non-judlcial stamp. 38 C. W. N. 118. Where a decree is passed 
against father and son and the son dies before the institution of the execution 
proceedings and the execution is taken out against the father not as heir of his 
son but against him personally, notice under this rule is not necessary. 162 
Ind. Cas. 482= A. I. R. 1936 Pat. 253. 


23 . , [S. 249 .] 
after 


Procedure 

notice. 


issue of 


(1) Where the person to whom notice is issued under the 
last preceding rule does not appear or does not 
show cause to the satisfaction of the Court 
why the decree should not be executed, the 
Court shall order the decree to be executed. 

( 2 ) Where such person offers any objection to the execution of the decree, 
the Court shall consider such objection and make such order as it thinks fit. 


Sub section {2)-— Vide 5 
8 A. 301 ' 


B. L. R. App. 65 = 14 W. R. 155 ; 5 Ind. Cas. 546 ; 

Ffocess for Execution. 


24 . [Ss. 230 , 231 .] ( 1 ) When the preliminary measures (if any) required 

by the foregoing rules have been taken, the 
Process for execution. Court shall, unless it sets cause to the contrary, 

issue its proceess for the execution of the decree. 

( 2 ) Every such process shall bear date the day on which it is issued, and 

shall be signed by the Judge or such officer as the Court may appoint in this 
behalf, and shall be sealed with the seal of the Court and delivered to the 
proper officer to be executed. , 

(3) In every such process a day shall be specified on or before which it 
shall be executed. 


^.-^For local amendments in Allahabad, Bombay, C. P., Rangoon and Sind. — 
Vide infra. 
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Scope. — Condition precedent not being complied with disentitles decree-holder 
from executing decree. A. I. R. 1924 Rang. 375 = 3 Bur. L. J. 163 = 85 Ind. Cas. 352. 
Execution warrant without date before which it is to be executed is bad warrant. 
One person cannot execute warrant directed to another. Resistance of bad warrant 
is no offence. i Pat. L. J. 550=36 Ind. Cas. 871. It is mandatory to seal with seal 
of Court warrant of attachment. Non-compliance renders warrant illegal. 3 Pat. 
L. J. 636=49 Ind. Cas. 171. Execution of warrant after date of its return is acting 
out of jurisdiction. A. I. R. 1924 Nag. 68=19 N. L. R. 183 = 25 Cr. L. J. 223=76 
Ind. Cas. 655. Warrant issued by Sheristader “by order” must be presumed to 
be legal. A. I. R. 1923 Cal. 584=37 C. L. J. 33 * =27 C. W. N. 1042=73 Ind. Cas. 
328. Where date for attachment is fixed, subsequent attachment is not lawful. 144 
Ind. Cas. 32=1933 A. L. J. i = 55 A. 119= A. I. R. 1933 All. 46. 


25 . [S. 243 .] ( 1 ) The officer entrusted with the execution of the 
^ process shall endorse thereon the day on, and 

Endorsement on process. manner in, which it was executed, and, if 

the latest day specified in the process for the return thereof has been 
exceeded, the reason of the delay, or, if it was not executed, the reason why 
it was not executed, and shall return the process with such endorsement to 


the Court. 

( 2 ) Where the endorsement is to the effect that such officer is unable to 
execute the process, the Court shall examine him touching his alleged 
inability, and may, if it thinks fit, summon and examine witnesses as to such 
inability, and shall record the result. 

JV. B . — For local amendments in Allahabad, Madras and Oudh. — Vide infra. 


Notes. — Officer means peon and not nazir. 40 C. 849=17 C. W. N. 841 = 19 
Ind. Cas. 706. The peon derives his authority from the Court. Ibid. 


Stay of Execution. 


26 . [Ss. 239 , 240 .] ( 1 ) The Court to which a decree has been sent for 
_ execution shall, upon sufficient cause being 

v\ hen Court may stay exe- shown, stay the execution of such decree for a 

reasonable time, to enable the judgment-debtor 
to apply to the Court by which the decree was passed, or to any Court having 
appellate jurisdiction in respect of the decree or the execution thereof, for an 
order to stay execution, or for any other order relating to the decree or execu- 
tion which might have been made by such Court of first instance or Appellate 
Court if execution had been issued thereby, or if appli:ation for execution had 
been made thereto. 

( 2 ) Where the property or person of the judgment-debtor has been seized 
under an execution the Court which issued the execution may order the 
restitution of such property or the discharge of such person pending the result 
of the application. 


(3) Before making an order to stay execution or for the restitution of 
_ property or the discharge of the judgment-debtor, 

froZ"or“in,Josr’' coSis the Court may require such security from, or 


upon, judgment-debtor. 


Impose such conditions 
debtor as it thinks fit. 


upon, the judgment- 


N. For local amendmenls in Allahabad, C. P., Lahore, Oudh, Peshwar and 
Rangoon. — ViiU infra, 

Soope. — The executing Court has no power to stay execution after appeal is filed. 
35 A. 119=11 A. L. J. 83. Stay order is not subject to appeal as under s. 47. A. I. R. 

1924 All. 808=46 A. 733=22 A. L. J. 706=83 Ind. Cas. 1035. Judgment-debtor's 
properly being attached in execution of decree, and he applying for adjudication, 
execution may be stayed till disposal of application. A. I. R. 1926 Sind 199=19 S, 
L. R. 35 = 76 lod. Cas. 380. Unconditional stay order should never be issued. A.I.R. 

1925 Mad. 908=21 L. W. 635 = 88 Ind. Cas. 439. Furnishing security may empower 
Court to make stay order. A. I. R, 1925 Lah. 552 = 7 Lah. L. J. 343=26 P. L. R. 
634=91 Ind. Cas. 772. Where Court takes security for im$ne profits not determined, 

C. P. Code— 74 
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must take it for indefinite amount. A. I. R. 1924 Lah. 161^112 Ind. Cas. 689. Court 
need not accept security of person whose property is situate out of Court’s jurisdic- 
tion. I 5 td. 


27. [S. 241.] No order of restitution or discharged under rule 26 shall 

prevent the property or person of a judgment- 
debtor from being re taken in execution of 
the decree sent for execution. 


Liability of judgment-debtor 
discharged. 


28. [S. 242.] Any order of the Court by which the decree was passed, or 
Order of Court which passed such Court of appeal as aforesaid, in relation 
decree or of appellate Court to the execution of such decree, shall be binding 
to be binding upon Court upon the Court to which the decree was sent for 
applied to. execution. 


Notes.— K/A 27 Ind. Cas. 597 ; A. T. R. 1936 Pesh. 97 = 162 Ind. Cas. 416. 

29. [S. 243 ] Where a suit is pending in any Court against the holder 

of a decree of such Court, on the part of the 

suit’'betwecn‘'Vcc«rhol^^^^ the decree was pawed 

and judgment-debtor. Court may, on such terms as to security 

or otherwise, as it thinks fit, stay execution of 
the decree until the pending suit has been decided. 


N, For local amendment in Allahabad . — Viiie infra. 

Scope. — Where execution is stayed under this rule, order operates till disposal 
by Court making order and not till disposal of appeal. 134 Ind. Cas. 939= 3S 
C. W. N. 540*58 C. 1 1 13 = A. I. R. 1932 Cal. 19. Where judgment-debtor applied 
to set aside ex parte decree and the Court stayed execution till further orders on 
judgment-debtor’s application, but the decree was not set aside, the decree-holder 
can apply for execution within three years of final decision of judgment-debtor’s 
application on appeal. Ibid, This rule has no application to granting of interim 
injunction and applicant cannot be asked to furnish security. A. I. R. 1933 I53* 

Court to which decree is transferred has power to stay execution A. I. R. 1934 Cal. 
4. Execution Court is empowered to order stay of execution of ex parte decree 
for fraud. A. I. R. 1923 Lah. 574=*75 Ind. Cas. 419. This rule applies to cases not 
coming under Order XXI, r. 2 (3) joined with s. 47. A. I. R. 1933 Cal. 645 = 27 C. W. 
N. 575=72 Ind. Cas. 38. This order refers only to execution proceedings. A. I. R. 
1930 Lah. 961 = 129 Ind. Cas. 204. Execution proceedings may not be in Court 
lo which suit is pending, A. I. R. 1931 Bom. 247 = 33 Bom. L. R. 37?= 
132 Ind. Cas. 507. For applicability of this rule application to stay execution 
must be made to Court passing decree. A. 1. R. 1930 All. 121 = 122 Ind. 
Cas. 182. Words ‘'pending suit has been decided” mean appeal, and exhausting 
all rights of appeal. A. I. R. 1928 Cal. 722=55 C. 512 = 32 C. W. N. 181 = 107 Ind. 
Cas. 79. High Court will not interfere Court's discretion, if properly exercised. A. I. 
R. 1931 Bom. 247 = 33 Bom. L. R. 370=132 Ind. Cas. 507 ; see also A. I. R. 1929 
Sind 110=116 Ind. Cas. loi. A slay Order under Order 21, rule 29. is purely a matter 
of discretion. When an order is purely discretionary, the Appellate Court, as a 
rule will not interfere with the discretion of the Judge who passed it. A. 1. R. 1935 
Rang. 151 ; 159 Ind. Cas. 495= A. I. R. 1935 R^ng. 389. Rule 29 is permissive. 
A discretionary power cannot be exercised in such a way as to override an impera- 
tive duty. A. I. R. 1935 Rang. 151 = 13 Rang. 351 = 156 Ind. Cas. 521. Order 21, 
rule 29, embraces every kind of suits which is muntainable. There is no limitation in 
the rule. Once it is conceded that a suit is maintainable, the procedure laid down 
in rule 29 is at once attracted. The object of the rule is that, should a plaintiff 
in a pending suit succeed therein, then there can be an adjustment of the decree 
or claim by that plaintiff against the decree obtained against him in the other 
suit in the same Court without it being necessary for the successfnl plaintiff 
in the pending suit to take out execution proceedings. Execution in the other 
suit is stayed so that the rights of the party can be aijusied. In cases whe^e it 
is likely that the decree-holder in the other suit may take steps which might 
deprive the plaintiff in the pending suit of the fruits of any decree which he 
oleins, an order staying the execution in the other suit should be made. The 
nde is not an imperative one ; and the Court has a discretion either to grant the 
telitS fisked for, namely, stay the execution of the decree or to refuse it. This 
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rule is also applicable where plaintiff has brought a suit against another who 
is an assignee decree-holder of a decree obtained against the plaintiff. A. I. R. 
1936 Mad. 102 = 70 M. L. J. 120=1936 M. W. N. 349=43 L. W. 493=160 Ind. 
Cas. 563. 


Mode oj Execution . 


30. [S. 254. 

for payment 


of 


Every decree for the payment of money, including a decree 
for the payment of money as the alternative to 
some other relief, may be executed by the deten* 
tion in the civil prison of the judgment-debtor, 
or by the attachment and sale of his property or by both. 


Decree 

money. 


Scope. — Rule 30 is not exhaustive. A. I. R. 1926 Oudh 616=1 Luck. 569=3 
O. W. N. 749=98 Ind. Cas. 33. This rule applies to simple money-decree not 
charging property. A. I. R. 1924 Pat. 258=2 Pat. 768=73 Ind. Cas. 598. Court 
issuing notice to surety under s. 145 proviso accompanied by warrant for his arrest 
is legal. A. I. R. 1927 Lah. 131 = 99 Ind. Cas. 518. Whether execution to be 
against person or property of judgment-debtor, judgment-creditor is to decide. Court 
may refuse execution against both but not against person in first place. A. I. 
R. 1926 Lah. no— 6 Lah. 548 = 9] Ind. Cas. 54 ; see also A. I. R. 1935 All. 179. 
No doubt cases may occur in which simultaneous execution by two or more 
methods might be reasonable and possible ; but where there is already sufficient 
security for the realization of the decretal amount and the procedure of the decree- 
holder savours rather of harassment than a genuine desire to realize the decretal 
amount the Court may in its discretion refuse the relief against the person of 
the judgment-debtor. A. I. R. 1936 Pat. 21 = 160 Ind. Cas. 685. 


31, [S. 259.] (1) Where the decree is for any specific movable, or for 

, , any share in a specific movable, it may be 

pwpern- executed by the seizure, if practicable, of the 

^ ^ ^ ■ movable or share, and by the delivery thereof to 

the party to whom it has been adjudged, or to such person as he appoints to 

receive delivery on his behalf, or by the detention in the civil prison of the 
judgment dtbtor, or by the atttachment of his property, or by both. 

(2) Where any attachment under sub-rule (1) has remained in force for 
six months, if the judgment-debtor has not obeyed the decree and the decree • 
holder has applied to have the attached property sold, such property may be 
sold, and out of the proceeds the Court may award to the decree-holder, in 
cases where any amount has been fixed by the decree to be paid as an alterna- 
tive to delivery of movable property, such amount, and, in other cases, such 
compensation as it thinks fit, and shall pay the balance (if any) to the judg- 
ment-debtor on his application. 

(8) Where the judgment-debtor has obeyed the decree and paid all costs 
of executing the same which he is bound to pay, or where, at the end of six 
months from the date of the attachment, no application to have the property 
sold has been made, or, if made, has been refused, the attachment 
shall cease. 


For local amendments in Allahabad, C. P., Lahore, Oudh, Peshwar and 
Rangoon. — Vide injra. 

Scope.— For the application of the rule, vide 22 W. R. 36 ; 23 Ind. Cas. 828 ; 
39 M, 1 = 29 M. L. J. 342=(i9i5) M.W.N. 644=30 Ind. Cas. 840 (F. B.). Where 
the decree is under Order XX, rule 10, the procedure of rule 31 is not to be followed. 
A. 1 . R. 1927 Cal. 652=31 C. W. N. 850=55 C. 26*103 Ind. Cas. 740. 


[S. 260. R. S. C. O. 42, r. 30.] (1) Where the party against whom a 
decree for the specific performance of a contract, 
or for restitution of conjugal rights, or for an 
injunction, has been passed, has bad an oppor- 
tunity of obeying the decree and has wilfully 
failed to obey it, the decree may be enforced 


32. 


Decree for specific perfor- 
mance, for restitution of con- 
jugal rights, or for an injunc- 
tion. 
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*[in the case of a decree for restitution of conjugal rights by the attachment of 
his property, or, in tho case of a decree for the specific performance of a con- 
tract or for an injunction] by his detention in the civil prison, or by the 
attachment of his property, or by both. 

(2) Where the party against whom a decree for specific performance or 
for an injunction has been passed is a corporation, the decree may be 
enforced by the attachment of the property of the corporation or, with the 
leave of the Court, by the detention, in the civil prison of the directors or other 
principal ofiEicers thereof, or by both attachment and detention. 

(3) Where any attachment under sub-rule (1) or sub-rule (2) has remained 
in force for one year, if the judgment-debtor has not obeyed the decree and 
the decree-holder has applied to have the attached property sold, such 
property may be sold ; and out of the proceeds the Court may award 
to the decree-holder such compensation as it thinks fit, and shall pay the 
balance (if any) to the judgment-debtor on his application. 

(4) Where the judgment-debtor has obeyed the decree and paid all costs 
of executing the same which he is bound to pay, or where, at the end of one 
year from the date of the atachment, no application to have the property 
sold has been made, or if made has been refused, the attachment shall cease. 

(5) Where a decree for the specific performance of a contract or for an 
injunction has not been obeyed, the Court may, in lieu of or in addition to 
all or any of the processes aforesaid, direct that the act required to be done may 
be done so far as practicable by the decree-holder or some other person 
appointed by the Court, at the cost of the judgment-debtor, and upon the act 
being done the expenses incurred may be ascertained in such manner as the 
Court may direct and may be recovered as if they were included in the decree. 

Illustration, 

A, a person of little substance, erects a building which renders uninhabitable a 
family mansion belonging to B. A, inspite of his detention in prison and the attach- 
ment of his property declines to obey a decree obtained against him by B and 
directing him to remove the building. The Court is of opinion that no sum reali- 
zable by the sale of A*s property would adequately compensate B for the depre- 
ciation in the value of his mansion. B may apply to the Court to remove the 
building and may recover the cost of such removal from A in the execution 
proceedings. 

N, B , — For local amendments in Allahabad, C. P., Lahore, Oudh, Peshwar and 
Rangoon. — Vide infra. 

Scope.— Order to furnish account in preliminary decree does not amount to 
injunction under Order XXI, r, 32. 3 Pat. L. J. 106=44 Ind. Cas. 737 = 19 Cr. L. J. 
385 = 44 Ind. Cas. 737. Court can execute decree against person or property but 
cannot ask security bond. 19 M. L, T. 132 = 3 L. W. i6i = (i9i6) i M. W, N. 147 
=32 Ind. Cas. 698. Mode of executing decree for injunction is provided by Order 
XXI, rule 32. Appointment of Commissioner, nor Police help is necessary. 40 A. 
648 =i 6A. L. J. 700=48 Ind. Cas. 26. Disobeying decree for injunction comes 
under rule 32, cl. 5. A. I. R. 1921 Lah. 376=25 P. L. R. 1921 = 59 Ind. Cas. 594. No 
suit lies for compensation for breach of terms of compromise decree. Order XXI, rule 
32 and rule 34 apply. 24 M. L, T. 34 = (i9i8) M, W. N. 333*7 L. W. 663 = 45 Ind. 
Cas. 689 ; see also (1930) M. W. N. ^9. Cl. 5, rule 32, does not apply to prohibitory 
injunction. A. I. R. 1934 Cal. 402. In a decree for specific performance of contract 
for sale, Court can as well grant possession of property. 131 Ind. Cas. 529= 12 P. 
L. T. 636= A. I. R. 1931 Pat. 179. Attachment ceases after one year. 156 Ind. Cas. 
814=41 L. W. 694*1935 M. W. N. 301 = A. I. R. 1935 Mad. 413=68 M. L. J. 461. 
Uuder this rule if the judgment-debtor wilfully refused to obey the decree, the 
only remedy open to the decree-holder is to proceed to attach the property of the 
judgment-debtor. The Court cannot compel the wife against whom a decree, for 
restitution of conjugal rights has been passed to go and live with her husband. 150 


% These words were inserted by s. 2 of the Code of Civil Procedure (Amendment) 
Act» 1923 (29 of 1923 )* 
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lad. Cas. 307— 35P. L. R. 655* Where a decree for injunction has been passed 
in the presence of the defendants and there has been no disobedience of the in- 
junction on their part, the time for enforcing it not having arrived, the plaintiff is 
not entitled to ask the Court to issue a notice or to make an order embodying the 
injunction and have it served on the defendants. Order 2 r, rule 32, does not pro- 
vide for the issue of such notice or order. It may be that the Court has juris- 
diction to issue such notice or order in proper circumstances but the party him- 
self is not entitled to ask the Court to issue it. A. I. R.. 1936 Mad. 706=1936 M. 
W. N. 773—164 Ind. Cas. 668*44 L. W. 308*71 M. L. J. 286. Where decree was 
against father for injunction and father died during execution proceeding, the 
decree can be enforced against son under s. 50 by proceeding under Order 21, 
rule 32. 134 Ind. Cas. 968 = 33 Bom. L. R. 1118= A. I. R. 1931 Bom. 482. Sale of 
property under Order 2 1, rule 32 (3), is for a person’s wilful failure to obey the decree 
of Court and cannot be set aside under Order 21, rule 89. which is not applicable. 
141 Ind. Cas. 713=56 C. L. J. 140 = A. I. R. 1930 Cal. 96. Court cannot change a 
decree for restitution for conjugal rights into decree for payment of money. A. I. 
R. 1937 Rang. 126. It is futile to argue that the only remedy of a decree-holder is to 
bring a separate suit for damages, where no judgment-debior deliberately chooses 
to disobey the injunction issued by the Court, permanently prohibiting him 
from holding a fair on certain lands. Order 21, rule 32, specifically provides for the 
execution of a decree for injunction. 154 Ind. Cas. 744 = 1935 A. L. J. 416 = A. I. R. 
1935 All. 480. 


33. [New,] (1) Notwithstanding anything in rule 32, the Court, either 

at the time of passing a decree ^[against a 
husband] for the restitution of conjugal rights 
or at any time afterwards, may order that the 
decree f [shall be executed in the manner provid- 


Discretion of Court in execu- 
ting decrees for restitution of 
conjugal rights. 


ed in this rule]. 


(2) Where the Court has made an order under sub-rule (I), t it may order 
that, in the event of the decree not being obeyed within such period as may 
be fixed in this behalf the judgment-debtor shall make to the decree-holder 
such periodical payments as may be just, and, if it thinks fit, require that 
the judgment-debtor shall, to its satisfaction, secure to the decree-holder such 
periodical payments. 

(3) The Court may from lime to lime vary or modify any order made 
under sub-rule (2) for the periodical payment of money, either by altering 
the times of payment or by increasing or diminishing the amount, or may 
temporarily suspend the same as to the whole or any part of ihe money so 
ordered to be paid, and again revive the same either wholly or in part as it 
may think just. 

(4) Any money ordered to be paid under this rule may be recovered as 
though it were payable under a decree for the payment of money. 


Scope.— Under Order XXI, r. 33, where wife is leading un chaste life, order against 
detention in jail should not be made. A.I.R. 1923 Lah. 595 = 75 Ind. Cas. 24. Instead 
of sending wife to jail for disobeying decree for restitution of conjugal rights passed 
against her she should be precluded from getting maintenance. A. 1. R. 1924 Lab. 
244=73 Ind. Cas. 716. Decree Jfor restitution of conjugal rights against wife 
should declare husband's rights and should order other defendants not to 
prevent wife from going to her husband. 59 Ind. Cas. 887. Disobedience of decree for 
restitution of conjugal rights passed against wife should not entail imprisonment. 
44B. 972 = 22 Bom. L. R. 1097 = 59 Ind. Cas. 361. Discretion in passing order under 
Order XXI, r. 33, is not generally subject to revision. 78 Ind. Cas. 190= A. I. R. 
1924 All. 836. 


♦Tihese words were inserted by s. 3 of the Code of Civil Procedure (Amendment) 
Act, 1923 (29 of 1923). 

t These words were substituted for the words “shall not be executed by deten- 
tion in prison” by Idid. 

X The words *'and the decree'^holder is the wife” were omitted by Hid 
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34. [Ss. 261, 262.] (1) Whate a decree is for execution of a document 

.• r for tfi® endorsement of a negotiable instrument 
document * or enSment judgment-debtor neglects or refuses to obey 

of negotiable instrument. decree, the decree-holder may prepare a draft 

of the document or endorsement in accordance 
with the terms of the decree and deliver the same to the Court. 

(2) The Court shall thereupon cause the draft to be served on the judgment- 
debtor together with a notice requiring his objections (if any) to be made 
within such time as the Court fixes in this behalf. 

(3) Where the judgment-debtor objects to the draft, his objections shall be 
stated in writing within such time, and the Court shall make such order 
approving or altering the draft, as it thinks fit. 

(4) The decree-holder shall deliver to the Court a copy of the draft with 
such alterations (if any) as the Court may have directed upon the proper 
stamp-paper if a stamp is required by the law for the time being in force ; and 
the judge or such officer as may be appointed in this behalf shall execute the 
document so delivered. 

(5) The execution of a document or the endorsement of a negotiable instru- 
ment under this rule may be in the following form, namely : — 

*‘C. D., Judge of the Court of 

{or as the case may de\ for A. B., in a suit by E. F, against A. B.’\ and shall 
have the same effect as the execution of the document or the endorsement 
of the negotiable instrument by the party ordered to execute or endorse the 
same. 

(6) The Court, or such officers as it may appoint in this behalf, shall cause 
the document to be registered if its registration is required by the law for the 
time being in force or the decree-holder desires to have it registered, and 
may make such order as it thinks fit as to the payment of the expenses of the 
registration. 


Scope.— Execution of compromise decree for execution of patta, comes under 
this rule. A. 1 . K. 1926 Cal. 975 = 95 Ind. Cas. 179; see also 61 Ind. Cas. 535. 
Defendant can execute decree for specific performance under Order XXI, rule 34. 
A. I. R. 1923 Bom. 26=24 Bom. L. R. 496=46 B. 990. Execution of aecree for 
specific performance is one in continuation of suit. 14 N. L. R. 176=48 Ind. Cas. 
188. Decree for transfer of shares can be executed in case of default. 41 Ind. 
Cas. 77 - 


35. [S. 263.] (1) Where a decree is for the delivery of any immovable 
^ ^ . , , property, possession thereof shall be delivered 

Decree for immovable pro- party to whom it has been adjudged, 

^ ^ or to such person as he may appoint to re- 

cieve delivery on his behalf, and, if necessary, by removing any person bound 
by the decree who refuses to vacate the property. 

(2) Where a decree is for the joint possession of immovable property such 
possession shall be delivered by affixing a copy of the warrant in some cons- 
picuous place on the property and proclaiming by b^at of drum, or other 
customary mode, at some convenient place, the substance of the decree. 

(3) Where possession of any building or enclosure is to be delivered and 
the person in possession, being bound by the decree, does not afford free 
accesst the Court, through its officers, may, after giving reasonable warning 
and facility to any woman not appearing in public according to the customs 
of the country to withdraw, remove or open any lock or bolt or break open 
any door or do any other act necessary for putting the decree^holder in 
possession. 


Delivery of poseeseion— second application.— Where after delivery of 
possession made in execution of a final decree for partition, a party cannot get 
actual possession of his share, Court should order for fresh delivery of possession. 
A. i. R« 1934 CaL 793 *' 3 B C. W« N. 832«« i 52 Ind. Cas. 764. But where a decree 
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for hhas possession is once executed under Order 21, rule 3$, and the decree*holder 
acknowledges reciept of possession to the exclusion of others, a subsequent execu- 
tion petition on the allegation, that he get only symbolical possession in the prior 
proceedings is not maintainable. Whatever other remedy may be open, a second 
execution does not lie. 60 C. L. J. 286. 

Delivery of posBession. — Land if in actual possession of judgment-debtor, 
actual and not formal possession must be given. A. 1 R. 1924 Lah. 301 = 71 Ind! 
Cas. 885. Under sub- section (i) a person can apply to be put in actual posses- 
sion. 45 ind. Cas. 7. Failure to comply with the procedure laid down in this 
rule is fatal to the delivery of possession. 2 Lah. L. J. 202=55 Ind. Cas. 19. 
Delivery of possession can be made to any person orally authorised by the 
decree-holder. Powei-of-aitorney is not necessary. 13 N. L. R. 87= 18 Cr. L.jJ. 
689=40 Ind. Cas. 689. Adverse possession does not run where actual possession 
is given. A. I. R. 1924 All. 844 = 79 Ind. Cas. 1047. Formal delivery of possession 
amounts to actual delivery. A. I. R. 1923 Nag. 237 = 6 N. L. J. 157 = 72 Ind. Cas. 
318. Delivery of extensive area can be made under rule 36 but will be regarded 
as one under rule 35. A. I. R. 1923 Pat. 76=3 P. L. T. 628=71 Ind. Cas. 999. 
Ordtx ex parte for delivery of possession should not be made. A. I. R. 1923 Pat, 
597 = 4 P. L. T. 508 = 1 Pat L. R. 393 = 76 In'^. Cas. 49=79 Ind. Cas. 188. Where 
land is in actual possession of the judgment-debtor, sub-seciion (i) applies. 
140 Ind. Cas. 530=33 P. L. R. 1082 = A. I. R. 1933 Lab. 22. Judgment-debtor’s 
consent is not necessary. Ibiit. Code prescribes two modes of delivery of possession 
based on nature of property concerned. 142 Ind. Cas. 246=11 Pat. 165= 13 P. L. T. 
121= A. I. R. 1932 Pat. 145. Failure to apply for removal of obstruction within 
30 days does not debar application to obtain fresh warrant for possession under 
rule 35. 146 Ind. Cas. 11 = 35 Bom. L. R. 1033= A. I. R. 1933 Bom. 457 (F. B.). 
Decree in ejectment against lessee at the instance of lessor is also, binding upon sub- 
tenant who c^m be evicted under Order 21, rule 35. 137 Ind Cas 139=35 C. W. N, 

1132 = 54 C. L. J. 493 = 59 C. 739= A. 1 . R. 1932 Cal. 241. Where in a decree for 
khas possession only symbolical possession is obtained during execution, decree- 
holder cannot subsequently and as second instalment ask for khas possession. 131 
Ind. Cas. 698 = 35 C. W. N. 12 = A. 1 . R. 1931 Cal. 4*7 ; see also 29 M. L. J. 509= 
32 Ind. Cas. 44 ; 26 P. L. R. 1917=20 P. R. 19*7 = 22 P. W. R. 1917 = 39 Ind. 
Cas. 753. Order 21, rule 35, sub rule (1), C. P. Code, contemplates actual possession, 
while sub-rule (2) contemplates symbolical possession. Where there is no specifi- 
cation of land with reference to numbers, symbolical delivery of possession can 
be given to the decree-holder under Order 21, rule 35 (2), in as much as an actual 
delivery of possession is not possible in such a case. A. I. R. 1937 Oudh. 275. 

Joint poBsession,— Rule 35 (2) is applicable to decree for joint possession. 
A. 1 . R. 1921 Lah. 236=3 Lah. L. J. 138=43 P. L. R. 1921 = 59 Ind. Cas. 770. 
A person entitled to possession of immovable property jointly with others is entitled 
to a decree for joint possession. Whether he was originally in possession or not 
mailers little. A. 1 . R. 1922 All. 314 = 44 A. I. = 19 A. L. J. 780=63 Ind- Cas. 802 ; 
see also A I. R. 1922 All. 162 = 44 A. 5=19 A. L. J. 783 = 63 Ind. Cas. 806 ; A. I. R. 
1928 All. 472 = 51 A. 303 = 26 A. L. J. 992=112 Ind. Cas. 143. Rule 35 alone applies 
in case of joint-holding. A. I. R. 1926 Lah. 668=27 P. L. R. 617 = 97 Ind. Cas. 170. 
Symbolical joint possession prevents adverse possession from running against 
decree-holder. A. I. R. 1921 Lah. 719=108 Ind. Cas. 396 ; see also 160 Ind. Cas. 
1037=1936 A. L. J. 80 = A. I. R. 1936 All. 85. The passing of a decree for 
joint possession and handing over of symbolical possession in pursuance thereof 
under Order 21, r. 35, C. P. Code terminates all claims to adverse title previously 
put forward by the defendants. But the fact that the person in possession 
continues to be in enjoyment of the property just afier the formality under Order 21, 
rule 35, is over does not to all intents and puposes amount to an immediate dis- 
possession of the decree-holder after he has been put in possession. The decree- 
holder must under Art. 142, Limitation Act, come within 12 years 10 recover 
possession again and if he does not his suit is barred A. I. R. 1936 Pesh. 7=160 
Ind. Obs. 441- 

In giving joint possession to a party in execution of a decree, the procedure 
prescribed by Order 21, rule 35 (2), must be strictly followed. Joi^t possession 
under a decree granting joint possession, can only be delivered in the particular 
manner prescribed by the legislature in Order 21, rule 35 (2}. it is not within the 
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competency of any body to attempt to give joint possession in any other manner, 
and if the or any other person takes upon himself to deliver such joint 
possession in a manner contrary to the express language of the legislature, their 
action would not have any legal effect. Such possession^ is not effecUve for the 
purposes of limitation and does not provide a fresh starting point for limitation. 
A. 1. R. 1936 Lah. 749. 

Symbolical poBBession. — Non-accompaniment of warrant for delivery 
of possession cannot give symbolical delivery. A. I. R. 1923 Lah. 693 => 
5 Lah. L. J. 507 = 74 Ind. Cas. i. Delivery of symbolical possession through 
mistake operates for parties as actual possession. A I. R. 1923 Pat. 76=3 Pat. L. T. 
628 = 71 Ind. Cas. 999. Where symbolical possession is delivered in suit for kha% 
possession by decree-holder, symbolical possession gives fresh cause of action. 
A. I. R. 1926 Cal. 1172 = 96 Ind. Cas, 481 ; see also A. I. R. 1926 Lah. 35 = 26 P. L. R. 
546=89 Ind. Cas. 596 ; A. I. R. 1927 Mad. 847 = 53 M. L. J. 339=105 Ind. Cas. 
243 ; A. I. R. 1925 Mad. 140=49 M. L. J. 303 = 86 Ind. Cas. 439. Informal delivery 
of possession does not stop adverse possession. A. I. R. 1929 Lah. 545=11 Lah. 
L. J. 146=118 Ind. Cas. 391. Incase of delivery of symbolical possession where 
hhas possession is to be delivered the remedy is open by fresh suit. A. I. R. 1931 
Cal. 427 = 35 C. W. N. 12=131 Ind. Cas. 698. Where the judgment-debtor is in 
actual possession and delivery of symbolical possession is made, the proper course is 
to institute suit. A. I. R. 1927 Nag. 36=97 Ind. Cas. 705. Piocedure of delivery 
of possession purely symbolical must be strictly followed. 26 P. L. R. 1917 = 20 
P. R. 1917 = 22 P. W. R. 1917 = 39 Ind. Cas. 753. Where persons concerned 
were made aware of the delivery of possession in the course of execution pioceed- 
ings there has been substantial compliance. 2 Lah. L. }. 563=68 Ind. Cas. 182. 
Where symbolical possession is given to the decree-holder under Order 2i, rule 
35, C. P. Code, without affixing any warrant on the property but by a beat of 
drum only and the judgment-debtor acquiesced in such procedure the validity of 
the delivery of possession cannot be affected by such informality and the possession 
delivered therefore is valid and binding as against him. A. I. R. 1937 Ondh 275. 
Where delivery of the immovable property with standing crops was prayed for in 
execution and delivery of the land only was given and not of crops, remedy is to 
apply again for effective possession of the whole and not delivery of the crops. 
A. I. R. 1927 Mad. 71=97 Ind. Cas. 567. Where symbolical posscssicn was delivered 
to auction purchaser in accordance with the provision of the law, a fresh start for 
the computation ffir limitation commences from the date of the delivery of 
such possession. A. 1. R. 19^3 Oudh 8=3 Luck. 130=4 O. W. N. 1005=105 
Ind. Cas. 781. 


36. [S< 264] Where a decree is for the delivery of any immovable properly 
^ < J r • in the occupancy of a tenant or other person 

Tn entitled to occupy the same and not bound by 

Court shall order delivery to be made by affixing 
a copy of the warrant in some conspicuous place on the property and proclaim- 
ing to the occupant by beat of drum or other customary mode at some con- 
venient place, the substance of the decree in regard to the property. 


Scope. — Rule 36 covers delivery of the property in the rightful possession of a 
mortgagee, but such delivery is merely a notice to the mortgagee that the decree- 
holder is entitled to redeem. 22 O. C. 278=54 Ind. Cas. 269. Where the property 
is in the possession of the tenant and the provisions of rule 36 has not been com- 
plied with, possession is not legally transferred. 33 P. W. R. 1917=41 Ind Cas. 
752. This rule applies only to a case of exclusive possession of a person not bound 
by the decree and entitled to remain in possession. A. I. R. 1926 Lah. 668=27 P. L. 
R. 617=97 Ind. Cas. 170. Under this rule only symbolical possession is given. A. I. 
R. 1925 Rang. 98 = 3 Bur. L. J. 263=85 Ind. Cas. 501. In order to constitute proper 
delivery of possession all the formalities must be strictly observed. A. I. R. 1925 
Lah. 264=6 Lah. L. J. 522=26 P. L. R. 27=84 Ind. Cas. 733 ; see also A. 1. R 1922 
Bom. 2=24 Bom. L. R. 499=46 B. 932=68 Ind. Cas. qi ; A. I. R. 1921 Lah. 236=3 
Lah. L. J. 138=43 P* L. R. 1921 = 59 Ind. Cas. 770. Erroneous delivery of symbo- 
lical possessipn operates as actual possession against the judgment-debtor and his 
representatives. A. I, R. 1923 Pat. 76=3 P. L. T, 628-24 Cr. L. J. 279-71 Ind. 
Cas. 999« 
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Arrest aiid detention in the Civil Prison* 


Discretionary power to per- 
mit judgment-debtor to show 
c.iuse against detention in 
prison. 


87. [S. 245B.] (1) Notwithstanding anything in these rules, where an 

application is for the execution of a decree for 
the payment of money by the arrest and deten- 
tion in the civil prison of a judgment debtor who 
is liable to be arrested in pursuance of the appli- 
cation, the Court “shall*’ instead of issuing a 
warrant for his arrest, issue a notice calling upon him to appear before the 
Court on a day to be specified in the notice and show cause why he should not 
be committed to the civil prison. 

“Provided that such notice shall not be necessary if the Court is satisfied, 
by affidavit, or otherwise, that, with the object or effect of delaying the 
execution of the decree, the judgment debtor, is likely to abscond or leave 
the local limits of the jurisdiction of the Court/'t 

( 2 ) Where appearance is not made in obedience to the notice, the Court 
shall, if the decree holder so requires, issue a warrant for the arrest of the 
judgment-debtor : 


Scope. — Where warrant and notice to appear are issued simultaneously, warrant 
is illegal. 142 Ind. Cas. 887 = 1932 A. L. J. 1073 = A. I. R. 1932 All. 692 ; see also 
142 Ind. Cas. 160=11 Pat. 743= 13 P. L. T. 5o2 = A. I. R. 1932 Pat. 315. Notice 
is necessary before arrest is ordered. A. I. R. 1929 Sind 5^ = 89 Ind. Cas. 401, 
Previous attachment is not necessary for an application of arrest. A. I. R. 1925 
Lah. 379=7 Lah. L. J. 165 = 26 P. L. R. 494=89 Ind. Cas. 138. The mere fact that an 
appeal is pending is no reason for not enforcing execution by arrest of judgment- 
debtor. A. I. R. 1924 Lah. 360=73 Ind. Cas. 766. In mortgage decree, executing 
Court is not competent to direct the arrest of judgment-debtor. A. I. R. 1930 Lah. 
103=31 P. L. R. 143 = 121 Ind. Cas. 293. In the absence of protection order by 
the Insolvency Court, an adjudged insolvent can be arrested. A. I. R. 1929 
Bom. 135 = 31 Bom. L. R. 201 = 118 Ind. Cas. 791 ; 49 A. 201 = 100 Ind. Cas. 320 = A. 
I. R. 1927 All. 418; A. I. R. 1930 Lah. 1070=31 P. L. R. 456=128 Ind. 
Cas. 314. For a proper case of refusal of arrest, A. I. R. 1934 Lah. 166. 
The fact that the judgment-debtor does not reside within the territorial jurisdiction 
of the Court is not a sufficient reason for refusing to issue a warrant for his arrest. 
Court should fix a date for its return in such a case. 3 Pat. L. J. 95*44 Ind. Cas. 
296. Order issuing a warrant for arrest of a judgment-debtor in execution of a 
decree is appealable as a decree under s. 96. A. I. R. 1924 Lah. 360 = 73 Ind. 
Cas. 766. Where the whole of the property of the judgment-debtor is under attach- 
ment and it is not shown that he has other means of satisfying the decree the 
order of the executing Court refusing the arrest of the judgment-debtor is justified. 
A. I R, 1934 Lah. 166. 


38. (S. 337.] Every warrant for the arrest of a judgment-debtor shall 
^ „ direct the officer entrusted with its execution 

before the Court with all con- 
iip ^ broug t speed, unless the amount which he has 

been ordered to pay, together with the interest 
thereon and the costs (if any) to which he is liable, be sooner paid. 

hi. For local amendment in Rangoon . — Vide infra. 

89. L^s. 339, 340.] (1) No judgment-debtor shall be arrested in execu- 
11 lion of a decree unless and until the decree- 

Subsistence-allowance. j„to Court such sum as the Judge 

thinks sufficient for the subsistence of the judgment-debtor from the time of bis 
arrest until he can be brought before the Court. 

(2) Where a judgment-debtor is comitted to the civil prison in execution 
of a decree, the Court shall fix for bis subsistence such monthly allotrance, 
as he may be entitled to according to the scales fixed under section 57 or, 

• Substituted by Act XXI of 1036 , 

+ Inserted by Act XXI of 1936 . 

C. P. Code— 75 
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where no such scales have been fixed, as it considers sufficient with reference 
to the class to which he belongs. 

( 3 ) The monthly allowance fixed by the Court shall be supplied by the 
party on whose application the judgment-debtor has been arrested by monthly 
payments in advance before the first day of each month. 

( 4 ) The first payment shall be made to the proper officer of the Court 
for such portion of the current month as remains unexpired before the 
judgment-debtor is committed to the civil prison, and the subsequent 
payments (if any) shall be made to the officer- in-charge of the civil prison. 

(5) Sums disbursed by the decree-holder for the subsistence of the judg- 
ment-debtor in the civil prison shall be deemed to be costs in the suit : 

Provided that the judgment-debtor shall not be detained in the civil prison 
or arrested on account of any sum so disbursed. 

N, B . — For local amendments in Allahabad, C. P., Lahore, Madras, Oudh, 
Peshwar and Rangoon.— infra. 

Scope. — subsequent remittances to jail authorities by money order is application 
to Court and is step-in-aid of execution. 140 Ind. Cas. 498 = 1932 M. W. N. 1198 = 
63 M. L. J. 792=36 M. L. W. 738 = 56 Mad. 320 = A. I. R. 1933 Mad. 83. 


•“40i (1) When a judgment* debtor appears before the Court in obedience 

to a notice issued under r. 37 , or is brought 
Proceedings on appearance before the Court after being arrested in execution 

^ decree lor the payment of money, the Court 
encetonoi.ee or after arrest, ghall proceed to hear the decre^older and 

take all such evidence as may be produced by him in support of his application 
for execution, and shall then give the judgment-debtor an opportunity of 
showing cause why he should not be committed to the civil prison 

( 2 ) Pending the conclusion of the inquiry under sub-rule (1) the Court may, 
in its discretion, order the judgment-debtor to be detained in the custody of an 
officer of the Court or release him on his furnishing security to the satisfaction 
of the Court for his appearance when required. 

( 3 ) Upon the conclusion of the inquiry under sub-rule ( 1 ) the Court may, 
subject to the provisions of section 51 and to the other provision of this Code, 
make an order for the detention of the judgment-debtor in the civil prison 
and shall in that event cause him to be arrested if he is not already under 
arrest : 

Provided that in order to give the judgment-debtor an opportunity of 
satisfying the decree, the Court may, before making the order of detention, 
leave the judgment-debtor in the custody of an officer of the Court for a 
specified period not exceeding fifteen days or release him on his furnishing 
security to the satisfaction of the Court for his appearance at the expiration of 
the specified period if the decree be not sooner satisfied. 

( 4 ) A judgment-debtor released under this rule may be re-arrested. 

( 5 ) When the Court does not make an order of detention under sub rule ( 3 ) 
it shall disallow the application and, if the judgment-debtor is under arrest, 
direct his release.” 


Scope. — An^executing Court cannot decline to issue a warrant of arrest without 
a finding under Order XXI, rule 40. Before issuing warrants it is proper to inform 
the judgment-debtors, that they can avoid arrest by presenting a petition in insolvency. 
A. I. R. 1926 Lah. 110=27 P. L. R. 229 = 94 Ind. Cas, 279. Judgment-debtor can- 
not apply to the Court for an enquiry into his pauperism after the issue of a warrant 
against him without notice and before bis arrest. He should surrender himself in 
Court and move it to pass an order under rule 40 (3). A. I. R. 1929 Sind 110=116 
Ind. Cas. 101. Order of release cannot be passed where decree-holder proves that 
the judgment-debtor has concealed or removed his property. A. I. R. 1929 Pat. 728 
= 118 Ind. Cas. 312. As regards the effect of insolvency of the judgment* debtor. 


* This section has been substituted by Act XXI of 1936 for original rule 40 as 
well as those substituted under s. 122. 
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vide A. I. R. I93< Lab. 121 = 32 P. L. R. 311 = 131 Ind. Cas. 208 ; A. !. R. 1930 Lab. 
1070*31 P. L. R. 456=128 Ind. Cas. 314 ; A. I. R. 1929 Lab. 776=116 Ind. Cas. 
178. The jccurity to be furnished by judgment-debtor must be proper, A. I. R. 
1928 Cal. 62=54 C. 782=106 Ind. Cas. 66. Contract on the basis of a surety-bond 
becomes operative from the date of its acceptance unless there is something contrary 
to the bond. A. I. R. 1928 Mad. 469=51 M. 61 = 54 M. L. J. 267 = 27 L. W. 662 = 
1928 M. W. N. 47=108 Ind. Cas. 68. Execution should be stayed in cases where 
the order would be running to the judgment-debtor and when it is not detrimental to 
the interests of the decree-holder to stay the proceedings. A. I. R. 1927 Mad. 42 = 
20 L. W. 175 = 48 M. 494*84 Ind. Cas. 134. Where all the property of the judgment- 
debtor is sold in execution and he is unable to pay off the decretal amount or any 
portion of it, it is improper to order his imprisonment. A. I. R. 1922 Lah. 259 = 4 Lah. 
L. J. 266 = 79 Ind. Cas. 551 ; see also A. I. R. 1Q34 Lah. 217. Judgment-debtor cannot 
be excused from arre.st unless he comes to Court. 144 Ind. Cas. 255=14 P, L. T. 
271 = A. I. R, 1933 248. Detention to be valid need not be in writing. 142 

Ind. Cas. 242=1932 M. W. N. 1222 = A. I. R. 1933 Mad. 278. 


Attachment of Property. 


Examination of judgment- 
debtor as to his property. 


41. [S. 267. ] Where a decree is for 
the payment of money, the decree-holder may 
apply to the Court for an order that — 


(ti) the judgment-debtor, or 

{b') in the case of a corporation, any officer thereof, or 

(c) any other person, 

be orally examined as to whether any or what debts are owing to the 
judgment-debtor and whether the judgment-debtor has any and what other 
property or means of satisfying the decree ; and the Court may make an 
order for the attendance and examination of such judgment-debtor, or officer 
or other person, and fur the production of any books or documents. 

Scope. — Application for the examination of the judgment-debtor can be made 
at any stage of the execution proceedings. 34 Ind. Cas. 287. Garnishee should admit 
or deny debt in express terms. A. I. R. 1933 Sind 350. Attachment does not per st 
create or confer a title. It only prevents an alienation of the property during the 
subsistence of the atiachmenr. A. I. R. 1930 All. 552 = (1930) A. L. J. 984=125 Ind. 
Cas. 28. There is no rule under which a copy of the petition by which a garnishee 
had denied the claim of the judgment-debtor, would be required to be given by him 
to the decree-holder. 151 Ind. Cas. 679 = A I. R. 1934 Lah. 560. In a suit for reco- 
very of money due on settled accounts, an application was filed for appointing of 
Receiver and for an order directing the defendant to produce certain account books 
not connected with the suit, in order that the plaintiff’, if he gets a decree, may be in 
a better position to realise his decree-debt. The Court ordered the production, but 
the defendant refused, whereupon the Court passed an order compelling him to pro- 
duce them failing which a complaint was to be laid for disobedience of Court's 
order : Held that Order 39, rule i (b), did not apply and that even if it applied it was 
overridden by the special provisions viz. Order 21, rule 41, which comes into effect 
only after the passing of the decree, and that the order should be set aside. A. T. R. 
1934 Mad. 199=57 M. 635 = 66 M. L. J. 498. 


Attachment in case of decree 
for rent or mesne profits or 
other matter, amount of which 
to be subsequently determined. 


42. [S. 255.] Where a decree directs an inquiry as to rent or ‘inesne 

profits or any other matter, the property of the 
judgment-debtor may, before the amount due 
from him has been ascertained, be attached, as 
in the case of an ordinary decree for the pay- 
ment of money. 

Scope— This rule docs not apply to a preliminary decree passed in a suit for 
partnership account. A I. R. 1926 Sind 178=93 306 ; see also A. I. R. 

i929iMad. 641 = 52 M. 563=57 M. L. J. 264. An equity into the state of accounts 
under s. 92, C. P. Code, with a view to ascertain the liability of the trustee is covered 
by this rule. 41 Ind. Cas. 89. Plaintiff cannot compell defendant to produce 
accounts not connected with suit so that he may be in better position to realise his 
decree^debt if decree is obtained in suit. A. I. R. I9i4 Mad. 199. The words *'any 



596 


THE CODE 0^ CIVIL PROCEDURE, 


[0. 2l.r. 44. 


Other matter” in rule 42 cannot include a preliminary decree directing the taking of 
accounts in a partnership suit, in as much as the rule deals expressly with the decrees 
for mesne profits and rents. 40 C. 1393 (1396). 


43 . [S. 269 ,] Where the property to be attached is movable properly 

other than agricultural produce, in the posses- 
sion of the judgment-debtor, the attachment 
shall be made by actual seizure, and the attach- 
ing officer shall keep the property in his own 
custody or in the custody of one of his sub- 
ordinates, and shall be responsible for the due custody thereof : 


Attachment of movable pro- 
perty other than agricultural 
produce, in possession of 
judgment-debtor. 


Provided that, when the property seized is subject to speedy and natural 
decay, or when the expense of keeping it in custody is likely to exceed its 
value, the attaching officer may sell it at once. 

N, B , — For local amendireais in Lahore. Madras and Peshwar , — Vide infra. 


Scope. — The word “seize** means taking possession forcibly or in pursuance of 
a warrant or legal process. Attachment must be deemed to have been effected by 
the seizure and removal of the articles from the defendanrs house. 1930 M. W. N. 
487. Actual seizure of cattle to be attached does not require physical contact. 
A. I. R. 1930 Mad. 670 -:(i93o) M. W. N. 347 = 32 L. W. 23= 31 C. L. J. 1086= 126 
Ind. Cas. 601. Attaching officer is responsible for the due custody of the property 
attached. A. I. R. 1926 All. 406=48 h, 310=24 A. L. J. 561=9*5 Ind. Cas. 828. The 
liability of a person who is put in custody of movable property attached in execution 
on executing a security bond and undertaking to produce it whenever required but 
fails to produce it when ordered is not affected by rule 43. A. I. R. 1924 All. 220= 19 
A. L. J. 247 = 62 Ind. Cas. 719 ; see also 47 Ind. Cas. 956=16 N. L. R. 178 •. 51 Ind. 
Cas. 653=74 P. L. R. 1919 = 60 P. R. 1919 ; 6o Ind. Cas. 134= 12 L. \V. 329 = (i 92 o) 
M. W. N. 784 = 39 M. L. J. 472. Removal of property attached by attaching officer 
is illegal. A. I. R. 1928 Cal. 815 = 56 C. 460=48 C. L. J. 288=33 C. VV. N. 174=113 
Ind. Cas, 572. Money paid by a judgment-debtor under a warrant of attachment of 
his movable property are assets held by the Court. A. 1 . R. 1926 Bom. 242 = 28 Bom. 
L. R. 237=93 lod* Cas. 852. When warrant is addressed to a person in his official 
capacity, it cannot bj?'executed by another person. A. I. R. 1929 Mad. 188 = 1 12 Ind. 
Cas. 566. Where attachment is removed under this rule, attachment is not restored 
by the RiCfe force of the decree passed in a suit under r. 63 of Order XXL A. 1 . R. 
193^ Rang. 247 = 8 Rang. 491 = 126 Ind. Cas. 223. Section 145 applies to enforce 
surety-bond executed under Order 21, rule 43. 142 Ind. Cas. 368=1932 M. W. N. 

i 296=A. I. R. 1933 Mad. 219. The proper procedure for decree-holder to enforce 
liability of surety is to proceed in execution. Ibid , Limitation for enforcing liabi- 
lity of surety is three years from the date of decree. Ibid, Suppardar of property 
attached is always responsible to amin and cannot hand over property to judgment- 
debtor without direction of amin, A. I. R. 1934 All. 357. 


44 . [New,] Where the property to be attached is agricultural produce, 

Attachment of agricultural Je attachment shall be made by affixing a copy 
produce. warrant of attachment, — 


(fl) where such produce is a growing crop, on the land on which such 
crop has grown, or 

(^) where such produce has been cut or gathered, on the threshing floor 
or place for treading out grain or the like or fodder-stack on or in which it is 
deposited, 

and another copy on the outer door or on some other conspicuous part of 
the house in which the judgment debtor ordinarily resides or, with the leave 
of the Court, on the outer- door or on some other conspicuous part of the 
house in which he carries on business or personally works for gain or in 
which he is known to have last resided or carried on business or perso|ially 
worked for gain ; and the produce shall thereupon be deemed to have passed 
into the possession of the Court. 

N* A— For local amendment in Bombay.— infra^ 
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Notes.— An attachment not made in accordance with this rule is not valid. 
A.I.R. 1935 Rang. 186=156 Ind. Cas. 697 ; see also 29 S. L. R . 193. An attach- 
ment which is not in accordance with the provisions of this rule, would no doubt 
not operate to transfer possession of the property to the Court. But the presumption 
of law is that anything which is done by the officer of the Court is properly done 
until the contrary is shown. A. I. R. 1936 All. 364=1936 A. L J, 283=162 Ind. Cas. 

653- 


46. \Neio?^ (1) Where agricultural produce is attached, the Court shall 
« • I. 1 make such arrangements for the custody thereof 

produce under aitacCt. ‘‘ “ ‘‘ sufficient and, for the purpose 

of enabling the Court to make such arrange- 
ments, every application for the attachment of a growing crop shall specify 
the time at which it is likely to be fit to be cut or gathered. 

(2) Subject to such conditions as may be imposed by the Court in this 
behalf either in the order of attachment or in any subsequent order, the 
judgment-debtor may tend, cut, gather and store the produce and do any 
other act necessary for maturing or preserving it ; and if the judgment- 
debtor fails to do all or any of such acts, the decree-holder may, with the 
permission of the Court and subject to the like conditions, do all or any of 
them either by himself or by any person appointed by him in this behalf, and 
the costs incurred by the decree-holder shall be recoverable from the judg- 
ment-debtor as if they were included in, or formed part of the decree. 

(3) Agricultural produce attached as a growing crop shall not be deemed 
to have ceased to be under attachment or to require re-attachment merely 
because it has been severed from the soil. 

(4) Where an order for the attachment of a growing crop has been made 
at a considerable time before the crop is likely to be fit to be cut or pthered, 
the Court may suspend the execution of the order for such time as it thinks 
ht. and may, in its discretion make a further order prohibiting the removal 
of the crop pending the execution of the order of attachment. 

(5) A growing crop which from its nature does not admit of being stored 
shall not be attached under this rule at any time less than twenty days before 
the time at which it is likely to be fit to be cut or gathered. 

JV. B, — For local amendments in Bombay, Lahore and Rangoon. — Vide infra. 


Scope. — Rule 45 does not apply in the case of attachment of agricultural 
produce in the hands of third party. A. 1. R 1921 Sind 95—158. L. R. 128=64 
ind. Cas. 1007. This rule applies when crops are in the possession of judgement- 
debtor otherwise not. A. I. R. 1929 Lah. 200=112 Ind. Cas. 849. 


Attachment of debt, share 
and other property not in 
possession of judgment-debtor. 


46. [S. 268.] (1) In the case of* 


(a) a debt not secured by a negotiable instrument, 

\b) a share in the capital of a corporation, 

(c) other movable property not in the possession of the judgment- 
debtor, except property deposited in, or in the custody of any Court, 
the attachment shall be made by a written order prohibiting, — 

(0 in the case of the debt, the creditor from recovering the debt and 
the debtor from making payment thereof until the further order of the 
Court ; 

(^V) in the case of the share, the person in whose name the 
share may be standing from transferring the same or receiving any dividend 
Iheieon ; 

\iii) in the case of the other movable property except as aforesaid, 
the person in possession of the same from giving it over to the 
judgment-debtor. 
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(2) A copy of such order shall be affixed on some conspicuous part of the 
Court-house, and another copy shall be sent in the case of the debt, to 
the debtor, in the case of the share, to the proper officer of the corporation, 
and, in the case of the other movable property (except as aforesaid), to the 
person in possession of the same. 

( 3 ) A debtor prohibited under clause (0 of sub-rule ( 1 ) may pay the 
amount of his debt into Court, and such payment shall discharge him as 
effectually as payment to the party entitled to receive the same. 

B. — Eor local amendment in Rangoon. — Vide infra. 

Scope. — Attachment of property movable or immovable outside the juris- 
diction of Court can be made except under rule 48. A. I. R. 1929 Lah. 64S=*t8 
Ind. Cas. 908. Attachment crystalises the rights of the parties at a given point 
of time, and no new interest can be created to defeat it. Attachment does not 
amount to a specific charge but is the basis of all the judgment-creditor’s rights to 
assert his debtor's interest. A. I. R. 1924 Cal. 744=51 C. 548 = 39 C. L. J. 418=83 
Ind. Cas. 233. Rule 46 (3) operates quite independent of the circumstances under 
which the payment is made, or the motive which may have irfluenced the making 
of it. A. I. R. 1921 All. 81=43 A. 272 = 19 A. L. J. 41 = 60 Ind. Cas. 881. Properly 
vesting in trustees and payable to children of constituents on death, cannot be atta- 
ched. 134 Ind. Cas. 558=33 Bom. L. R. 72 o = A. I. R. 1931 Bom. 300. Executing 
Court need not determine if debt attached is really due. 135 Ind. Cas. 543= >93* 
M. W. N. 259=A. I. R. 1931 Mad. 570. Where mortgaged property is taken oyer 
by Court of Wards, debt secured by such mortgage is not mortgage debt. Jurisdiction 
to attach and sell this debt vest in Court within whose jurisdiction, the manager of 
Court of Wards resides. 137 Ind. Cas 377=11 Pat. 473=13 P. L. T. 466= A. I. K. 
1932. Pat. 148. Attachment by a prohibitory Order of the nature contemplated 
by Order 21, r. 46 of the C. P. Code can be made in respect of a share of a debt 
due to the judgment-debtor by a third person. It is not necessary that the debt 
comcmplaied by section 60 or Order 21, r. 46 should be due to the judgment-debtor 
solely. 41 C. W. N. 410; A. I. R. 1937 Cal. 199. Where debt is attached in 
execution and the garnishee totally denies the existence of the debt, and conse- 
quently of any obligation on his part to the judgment-debtor, if, the Court dis- 
allows his objection, to an attachment against him of the alleged debt, he can- 
not institute a suit to establish his right which he claims to the property under 
Order 21, r. 63. Because according to him the properly is non-existent. A. 1. R. 
1936 Mad. 152 = 70 M. L. J. 20= 1936 M. W. N. 54 = 43 L. W. 68 = 59 M. 966=160 
Ind. Cas. 534. But where a jiff denies the dtbt and objecls to the jurisdic- 

tion of the Court to compel him to deposit the debt, but does not ask to have 
the matter invest'gated and there is no investigation or decision on the point 
raised by him, and the Court orders sale of the debt for whatever it is worth 
the garnishee can raise the matter in the subsequent suit by the purchaser. 
A. I. R. 1936 Nag. 218. Where the report of service of the notice stated that 
as the peon was informed that the person to be served with the notice had 
gone out he attached it to the house, held that in the absence of the evidence of 
the persons present during the alleged service of notice it was not proved 
to have been properly served. A. I. R. 1934 Pat. 619= 152 Ind. Cas. 795. Under 
this rule, the executing Court has no jurisdiction to pass any prohibitory order 
unless either the debt to be attached is within the territorial jurisdiction of that 
Court or the person against whom it is claimed resides within its jurisdiction. 
A. I. R. 1934 ^ag. 167 = 30 N. L. R. 92= 148 Ind. Cas. 176 ; see also A. I. R. I934 
Sind 135 = >5* Ind. Cas. 879. The mere order to make an attachment does not 
amount to an actual attachment. The attachment is not complete until It has 
been effected in the manner prescribed by the rules i.e,, a copy of the order 
prohibiting the debtor from making payment of the debt until the further order of 
the Court has been sent to the debtor. A. I. R. 1934 Pat. 619=152 Ind. 
Cas. 795. 

Debt— Unpaid portion of loan by mortgagee is not debt and cannot be 
attached. A. I. R. 1934 All. 449. Executing Court can pass a prohibitory order 
where either the debt on the garni hee is within the jurisdiction. A. I, R. 1934 
Nag* 167. Where third party admits debt he can be ordered to deposit it in Court. 
55 Ind. Cas. 469=10 Bur. L. T. 6 ; see also 33 Ind. Cas. 169. Order of attachment 
m debt is no bar 10 suit for recovery. 5 O. L. J. 766=49 Ind. Cas* 88. In case of 
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attachment of debt, objection that no debt is due is allowed. A. I. R. 1922 All. 384. 
Right to sue for damages arising out of a breach of contract is not a debt. A. I. R. 
1925 Sind 98»»78 Ind. Cas. 409. Aitaching creditors can only obtain that the 
judgment-debtors can honestly give them. A. I. R. 1924 Cal. 1068s 40 C. L. J. 
228^84 Ind. Cas. T022. In case of denial of debts Receiver miy be appointed 
to sue and recover. 10 Bur. L. T. 6^35 Ind. Cas. 469*, A. 1. R. 1926 
Rang. 175*4 Rang. 100=97 Ind. Cas. 247; A. I. R. 1924 Nag. 98=20 N. 
L. R. 11 = 78 Ind. Cas. 601; A. I. R. 1927 All. 41 = 97 Ind. Cas. 467; 97 
Ind. Cas. 78o=A. I. R. 1926 Mad. 1011 = 24 L. W. 333. Court having jurisdic- 
tion can pass a prohibitory order for attachment of money under r. 46. A. 
I. R. 1929 Nag. 210=107 Ind. Cas. 663. Othi debts are also debts. A. I. R. 1931 
Mad. 38= 1930 M. W. N. 7*9 = 33 L. W. 189= 129 Ind. Cas. 255. Payment of debt 
into Court under rule 43 is as effectual as payment to the party. A. I. R. 19*4 Nag. 
98 = 20 N. L. R. 11 = 78 Ind. Cas. 601. Deposit by a judgment-debtor with an 
Association of membership can be attached. 102 Ind. Cas. 418 = A. I R. 1927 Bom. 
365 = 29 Bom. L. R. 416. Debts due to the estate of a deceased person of 
the judgment-debtor is co-heir, arc not proper subject for garnishee proceedings. 
39 M. L. J. 91 = 28 M. L. T. 34=57 Ind.Cas. 854 Sites of debt is the debtor's place of 
residence as a general rule. Flare where a debt is payable is an execepiion. 143 
Ind. Cas. 211 = 35 Bom. L. R. 799=57 C. L. J. 487 = 37 C. W. N. 825 = 65 M. L. J. 
37=1933 M.W. N. 105=60 I. A. 211 = 1943 A. L. J. 629= A. I. R. 1933 (P.C.) 150 ; 
see also 137 Ind. Cas. 483= 56 B. 349=34 Bom. L. R. 17 = 1932 Bom. 206. Unpaid 
portion of loan by mortgagee does not constitute debt and as such cannot be 
attached undar the Civil Procedure Code. A. I. R. 1934 All. 449=1934 A. L. J. 713 ; 
A. I. R. 1934 All. 448=147 Ind. Cas. 773 ; but see 1934 M. W. N. 63i=A. 1. R. 
1934 Mad. 498 = 66 M. L. J. 695. 

Share.— Where the shares are sold in execution of a decree and the sale is 
confirmed, the duly of Court ends. It is for the company either to recognize the 
transferor refuse to recognise. A. I. R. 1928 Mad. 241 =42 M. L. J. 449=46 M. 
537=1 5 L.W. 47o = (i922) M. W. N. 332 = 70 Ind. Cas. 659*30 M. L. T. 231. 
Service of prohibitory order on the attorney of the Managing Director of a private 
company is a proper service, A. I. R. 1928 Rang. 36=3 Rang. 385 = 107 Ind. 
Cas. 860. 

Movable property.— Simple hypothecation bond is a movable property. A. 
I. R. 1930 Oudh 473 = 7 O, W. N. 944=121 Ind. Cas. 274 ; so also is a debt under 
a usufructuary mortgage-deed. (1929) M. W. N. 138; see also A I.R, 1931 Pat. 
63=133 Ind. Cas. 265 ; AIR. 1928 Mad. 648=111 Ind. Cas. 218 ; 138 Ind, Cas. 819 
■=35 M. L. W. 257 = A.I.R. 1932 Mad. 283. Simple mortgage bond or a charge 
is a movable properly. A. I. R. 1924 All. 976=22 A. L. J. 840=46 A. 917=80 Ind 
Cas. 890 ; A. I. R. 1926 Mad. 903=51 M. L. J. 95=1926 M, W. N. 569 = 95 Ind. Cas 
447 = 6 0. L. J. 49=21 O, C. 400= 50 Ind. Cas. 157 ; 37 C. W. N. 439=57 O. L. J. 
205 = 60 C. 782. Agricultural produce is not movable property under this rule but 
attachment of agricultural produce in the hands of third party should be made under, 
this rule. A. I. R. 1921 Sind 95=15 S. L. R. 128=64 Ind. Cas. 1007. Mortgage 
debt is to be attached under rule 46 and not under rule 51. 144 Ind. Cas. 175 = 
A. I, R. 1933 Rang. 61. Mortgage debt can be attached by the Court within whose 
jurisdiction the mortgage bond is found. 143 Ind. Cas. 785 = 57 C. L. }. 205 = 60 C. 
782. Provisions of this rule do not empower executing officer to seal up premises 
other than those used by judgment-debtor for containing goods which are 
attempted to be seized. 139 Ind. Cas. 834=A. I. R. 1932 Pat. 279. 

Sub'Section (3).— Payment contemplated in sub-section (3) is payment into the 
attaching Court so as to be available for the attaching decree holder and not 
payment into the particular Court even where the payment is ear marked for 
some other purpose. 161 Ind. Cas. 473*43 L. W. 70**936 M. W. N. i47 = A. I. 
R. 1936 Mad. 251-71 M.L.J. 243. 


in mo- 


47. [A'Vze;.] Where the property to be attached consists of the share or 

interest of the judgment-debtor in movable pro- 
perty belonging to him and another as co-owners, 
the attachment shall be made by a notice to the 
judgment-debtor prohibiting him from transferring the share or interest or 
charging it in any way. 


Aftachment of share 
vables. 
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Scope. — No more than interest of the judgment-debtor in joint family property 
^n be attached ; see also 138 Ind. Cas. 548=36 M.L.W. 4oz=SS Mad. 1041=63 
M. L. J. 142=1933 M. W. N. 457= A. I. R. 1932 Mad. 538 : 137 Ind. Cas. 672 = 54 
C. L. J. 488=59 C. 808= A. I. R. 1932 Cal. 408 ; but see A. 1 . R. 1936 Mad. 5^=70 
M. L. J. 717 = *936 M.W.N. 728=43 L. W. 760= 163 Ind. Cas. 480. 

48 - [iVew.] ( 1 ) Where the property to be attached is the salary or 
Attachment of salary or «»?’'“ces of a public officer or of a servant of a 
allowances of public officer or company or local authority, the Court, 

scrvantof railway company or whether the judgment-debtor or the disbursing 
local authority. officer is, or is not within the local limits of the 

Court’s jurisdiction, may order that the amount 
shall, subject to the provisions of section 6o, be withheld from such salary or 
allowances either in one payment or by monthly instalments as the Court may 
direct ; and, upon notice of the order of such officer as “the Central Govern- 
ment or the Provincial Government may by notification in their ofScial 
Gazette’’ * appoint in this behalf, the officer or other person whose duty it is 
to disburse such salary or allwonces shall withhold and remit to the Court 
the amount due under the order, or the monthly instalments, as the case 
may be. 

^ (2) Where the attachable proportion of such salary or allowances is already 
being withheld and remitted to a Court in pursuance of a previous and unsatis- 
fied order of attachment, the officer appointed by “the Central Government 
or the Provincial Government as the case may be,”t in this behalf shall forth- 
subsequent order to the Court issuing it with a full statement 
of all the particulars of the existing attachment. 

( 3 ) Every order made under this rule, unless it is returned in accordance 
with the provisions of sub-rule (2), shall, without further notice or other process, 
bind “the Central Government or the Provincial Government”! or the railway 
company or local authority, as the case may be, while the judgment-debtor is 
within the local limits to which this Code for the time being extends and while 
he is beyond those limits if he is in receipt of any salary or allowances payable 
out of His Majesty’s Indian revenues or the funds of a railway company carry- 
ing on business in any part of British India or local authority in British India 
and “the Central Government or the Provincial Government”! or the railway 
company or local authority, as the case may be, shall be liable for any sum paid 
in contravention of this rule. 

Local Amendments in Burma,— In sub-section (i) for the words “the Central 
Government or the Provincial Government may by notification in the official 
GaMtte** read “the Government may by notification in the Gazette”. In sub-section 
(2) for the words ‘‘the Central Government or ihe Provincial Government, as the 
case may be” substitute “the Government’' and in sub-section (3) for the words 
the Central Government or the Provincial Government" substitute **ihe Govern- 
ment" and for “British India” read “British Burma.”— 

5 .— For local amendment in Madras.— infra. 

Scope.— ThU rule has no application in the case of persons who are in private 
service. A. 1. R 1929 Nag. 333=120 Ind. Cas. 209. Where decree is transferred 
to a Gourt other than the Court which passed the decree, transferee Court has power 
to attach under rule 48. A. I. R. 1927 Oudh. 112 = 13 O. L. J. 174=6 O. W. N. 1144 
= i 4>, = 9i Ind. Cas. IC43. Payments to be made to a Railway Contractor 

wr work done is neither salary nor allowance of a servant of a railway company. 
ft 1 . r ^*0 = *07 Ind. Cas. 663. Pay or pension for the month is due on 
me last day of the month and is liable to be attached on that day. A. I. R. 1930 
Kang. 101 — 126 Ind. Cas. 643. No revision lies from order refusing attachmenC. of 


for the words “the Government may by 
notifi^tion in ihtGazeite of India or in the locol official Gazette as the case may be.” 
t Substituted for the word “the Government” by G. I. Order of 1937, 
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pay under Order 2i, rule 48. 144 Ind. Cas. 897 = 35 Bom. L. R. 360= A. 1 . R. 1933 
Bom. 185. Pay of staff-sergeant is not attachable under Civil Court’s decree. A. 1 . R. 
1934 Bom. 31. 

49. {New.^ (1) Save as otherwise provided by this rule, property 


49. \New.\ (1) Save as otherwise provided by this rule, property 
- , , - , , . belonging to a partnership shall not be attached 

ofoMrlT' or sold in execution of a decree other than a 

^ decree passed against the firm or against the 

partners in the firm as such. 

(а) The Court may, on the application of the holder of a decree against 
a partner, make an order charging the interest of such partner in the partner- 
ship property and profits with payment of the amount due under the decree, 
and may, by the same or a subsequent order, appoint a Receiver of the share 
of such partner in the prohts (whether already declared or accruing) and of 
any other money which may be coming to him in respect of the partnership, 
and direct accounts and inquiries and make an order for the sale of such 
interest or other orders as might have been directed or made if a charge had 
been made in favour of the decree-holder by such partner, or as the circums- 
tances of the case may require. 

(3) The other partner or partners shall be at liberty at any time to 
redeem the interest charged or, in the case of a sale being directed, to pur- 
chase the same. 

(4) Every application for an order under sub-rule (2) shall be served on 
the judgment'debtor and on his partners or such of them as are within 
British India. 

(5) Every application made by any partner of the judgment-debtor 
under sub-rule (3) shall be served on the decree-holder and on the judgment- 
debtor, and on such of the other partners as do not join in the application and 
as are within British India. 

(б) Service under sub rule (4) or sub-rule (5) shall be deemed to be 
service on all the partners, and all orders made on such applications shall be 
similarly served. 

Local amendment in Burma. — For British India read British Burma. — 
Viife G. B. Order of 1937. 


Scope. — A decree against an individual partner can be made under rule 49. 
23 C. W. N. 500—29 C. L. J. 280=51 Ind. Cas. 597. Interest of the partner in the 
partnership property can vest in the Receiver. 141 Ind. Cas. 128 = 1932 A. L. J. 516= 
A. I. R. 1932 All. 468. Assignee of one partner cannot sue the other partners for 
accounts. Even where a Receiver has been appointed under this rule, such Receiver 
cannot sue other partners for accounts but can only receive profits of judgment-debtor 
partner. 133 Ind. Cas. 40=10 Pat. 792 = 12 Pat. 361 = A. I. R. 1932 Pat. 15. The 
provisions of this rule is imperative. A sale of partnership property in execution of 
a decree, which is not passed against the firm or the partners thereof, is therefore 
invalid and inoperative. 60 C. L. J. 464 ; see also A. I. R. 1935 Cal. 275. 


^ , 50. [R. S. C. 0. 48A. r. 8.] (1) Where 

decree against ^ decree has been passed against a firm execu- 
tion may be granted — 

(a) against any property of the partnership ; 

{b) against any person who has appeared in his own name under rule 
6, or rule 7 of Order XXX or who has admitted on the pleadings that he is, 
or who has been adjudged to be, a partner ; 

{c) against any person who has been individually served as a partner 
wilhP a summons and has failed to appear : 

Provided that nothing in this sub-rule shall be deemed to limit or other- 
wise affect the provisions of section 247 of the Indian Contract Act, 1872. * 


Ci P« Cod6“"76 


♦ IX of 1872. 
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(2) Where the decree-holder claims to be entitled to cause the decree 
to be executed against any person other than such a person as is referred to 
in sub-rule (t), clauses (£) and (c), as being a partner in the firm, he may 
apply to the Court which passed the decree for leave, and where the liability 
is not disputed, such Court may grant such leave, or, where such liability 
is disputed, may order that the liability of such person be tried and deter- 
mined in any manner in which any issue in a suit may be tried and deter- 
mined. 

(3) Where the liability of any person has been tried and determined under 
sub-rule (2), the order made thereon shall have the same force and be subject 
to the same conditions as to appeal or otherwise as if it were a decree. 

(4) Save as against any property of the partnership, a decree against a 
firm shall not release, render liable or otherwise affect any partner therein 
unless he has been served with a summons to appear and answer. 

Soope. — Order XXI, rule 50, should be read subject to provisions of order 30. 
138 Ind. Cas. 314*34 Bom. L. R. 617 = A. I. R. 1932 Bom. 334 ; see also A. I. R. 1927 
Bom. 581 = 51 B. 986=29 Boro. L. R. 1296=105 Ind. Cas. 305. Where a person is 
a partner can be determined by the executing Court. A. 1. R. 1929 Lah. 228=115 
Ind. Cas. 536 •, see also A. I. R. 1930 Cal. 53 = 56 C. 704= 121 Ind. Cas. 403. This 
rule is applicable where a decree against the firm is sought to be executed against 
person alleged to be a partner. A. I. R. 1930 Lab. 243= 120 Ind. Cas. 61 1. Rule 
50 (2) is limited to the case of a partner living at the date of the decree. A. I. R. 
1925 Sind 298 = 87 Ind. Cas. 992 ; see also A. I. R. 1931 AH. 65= 1930 A. L. J. 1913 ; 
52 M. 885 = A. 1. R. 1929 Mad. 733 (F. B.) ; 105 Ind. Cas. 305 = 29 Bom. L. 
R. 1296=51 B. 986= A. I. R. 1927 B. 581. Order XXX does not militate against 
Order XXI, rule 50. A. I. R. 1925 Sind 293=19 S. L. R. 1=86 Ind. Cas. 
1013. This rule also applies to awards against firms, they having the force of 
a decree A. 1. R. 1925 Sind 293=198. L. R. 1 = 86 Ind, Cas. 1013; see also A. 
1. R. 1929 Sind 28=23 S. L. R. 422=112 Ind. Cas. 126562 C. 833 = 61 C. L. J. 
515. Application for leave to execute a decree under Order XXI, r. 50 (2), does not 
amount to a suit within the language of s. 38, Presidency Small Cause Courts 
Act. A. I. R. 1930 Bom. 412 = 32 Bom. L. R. 1009=120 Ind. Cas. 17* 

Legal representatives of a deceased partner dying before the institution of a 
suit but after the cause of action arose can be proceeded against in execution of a 
decree passed against the firm under r. 50 (2). A. I. R. 1927 Sind 130 (F. B.)=ioo 
Ind. Cas. 204. Rule 50 (2) requires the execution against individual partner cannot 
be issued unless he has been duly served and has had an opportunity of disputing 
his liability as a partner if he so desire. A. I R. 1926 Cal. 271 = 53 C. 214=390. 
W. N. 11=91 Ind. Cas. 824. The enquiry under Order 21, r. 50 (2) is limited to 
the question as to whether the persons sought to be made liable under the decree as 
partners are partners ; it is not intended to affect the legal representatives of the 
partner. 41 0. W. N. 566. The question whether any or all persons served with 
notices of the award or of its filing in Court are partners in the firm, can only be 
litigated when an application under Order 21, rule 50 is made againat persons 
alleged to be partners in the firm and permission is sought to enforce the award 
against them. 29 S. L. R. 292 = A. I. R. 1936 Sind. 121 = 164 Ind. Cas. 1015. The 
term “partner** within the meaning of the second part of Order 21, rule 50, includes 
‘‘legal representative” and it is open to a decree-holder to raise and to have 
decided in ex&cution proceedings against the firm the liability of the legal repre- 
sentative of a deceased. A. I. R. 1936 Sind 211=30 S. L. R. 6 = 165 Ind. Cas. 826. 
When the decree is against a limited liability company, no order under this rule 
can be passed against the share-holders. 164 Ind. Cas. 513. The Court to decide 
whether leave to execute a decree against an individual partner within the provi- 
sion of sub-rule, (2) of rule 50 of Order 21 should be granted is the Court which 
passed the decree and not the Court to which the decree is transferred for execution. 
A. I. R. 1936 Sind 138=30 S. L. R. 88 = 164 Ind. Cas. 1011 ; see also A. 1. R. 1936 
Sind II. An application under sub-rule (2} is an application in executiomof a 
decree and can be made at any time during which the decree remains capable of 
being executed* A. I. R. 1936 Sind 138 ; A. 1. Rt i935 Sind 12=154 Ind. Cas. 839. 
An application for leave under Order 21, rule 50(2), falls under Art. 182 and not 
Aft. 181 of the Limitation Act. A. 1. R. 1936 Sind 138 ; see also A. I. R. I93S 
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Mad. 926. Special leave is not necessary where a judgment-debtor has appeared in 
in his own name under Order XXX, rr. 6 and 7 or has admitted that he is a partner 
or is served with summons as a partner. A. I. R. 1926 Sind 51 = 89 lad. Cas. 401. 
Where a decree has been passed against the firm, all the members being served 
individually, they can be proceeded against individually in execution even if the 
firm is declared insolvent and in absence of application under Order XXI, 
r. 50. A. I. R. 1925 Lah. 379=9 Lah L. J. 165=26 P. L. R. 494=89 Ind. Cas, 138. 
Where decree against a tirm is sought to be executed against an alleged part- 
ner, who denies the liability, issue as to his liability must be first tried. A. I. 
R. 1927 Bom. 447=51 B. 794 = 29 Bom. L. R. 921 = 103 Ind. Cas. 256. Sons of 
deceased partner though not themselves partners, are liable to the extent of 
their father's assets in their hands for partnership debts. A. 1. R. 1927 Sind 247 
= 107 Ind. Cas. 221. 

Where decree against a firm mentions some members especially it does not 
exclude the liability of other partners. The only difference between the two is 
that in the latter case action under r. 50 is necessary. A I. R. 1925 Sind 317 
= i8S. L. R. 146=86 Ind. Cas. 435. Where the firm was dissolved before decree 
and plaintiff knsw of it before instituting proceedings, only firm's property can 
be proceeded against. A. I. R. 1924 Bom. 366=26 Bom. L. R. 388=80 Ind. Cas, 
773. In the case of transfer of a decree, the term “the Court which passed the 
decree” includes the transferee Court for the purpose of rule 50 (2). 43 A. 394= 
19 A. L. J. 187 = 3 U* P* L- R* All. 36=61 Ind. Cas. 401. Whether execution should 
proceed against judgment-debtor is to be adjudicated not under Order XXI, 
r. 50(1), but under Order XXI, r. 50 (2), although notices are served on him 
during the course of arbitration proceedings as a managing partner of a firm. 
A. I. R. 1929 Lah. 228=* 115 Ind. Cas. 536. 

If a decree-holder seeks to execute a decree against a partner personally he 
should proceed under rule 50. 136 Ind. Cas. 728 = 33 P. L. R. 240; see also A. 

I. R. 1933 Lah. 591. Holder of award can enforce under Order 21, r. 50 (2) by 
applying to High Court, 35 Bom. L. R. 941 = A. I. R. 1933 Bom. 433 ; see also 134 
Ind. Cas 1026=13 Lah. 327 = 33 P. L. R. 598 = A. I. R. 1931 Lah. 736. In case of 
decree against a firm ttie decree-holder can pursue any of the three courses 
regardless of their order. 141 Ind. Cas. 453 = 34 P. L. R. 190= A. I. R. 1933 Lah. 
472. Executing Court can determine liability of partner not served with notice 
in suit. 140 Ind. Cas. 519=34 Bom. L. R. 1 1 12>^ A. I. R. 1932 Bom. 516 ; see also 
134 Ind. Cas. 1026=13 Lah. 327 = 33 P.L.R. 598 = A. I. R. 1931 Lah. 736. Application 
for execution against partner individually implies application for leave to execute 
decree against partner. 134 Ind. Cas, 1026=13 Lah. 327=33 P. L. R. 598=A. 
I. R. 193* Lah. 736. Fx patU order granting leave to apply for execution is neither 
the decree nor has it the force of a decree. A. I. R. 1929 All. 390= {1929) 
A. L. J. 553=115 Ind. Cas. 865 ; see also A. I. R. 1929 Bom. 386=53 B. 839*31 
Bom. L. R. 995= 120 Ind. Cas. 833 ; but see A. I. R. I9p Lah. 825= 126 Ind. Cas. 
562. Liability of contesting partner cannot be determined by Deputy Registrar 
empowered to grant leave under r. 50. A. I. R. 1925 Rang. 317 = 4 Bur. L. J. 116= 
91 Ind. Cas. 778. Proceedings in which leave is applied for to execute the decree 
under rule 50 (2) is application in execution. 134 Ind. Cas. 1026=13 Lah. 327 = 
33 P. L. R. 598 = A. I. R. 1931 Lah. 738. Leave must be obtained from Court which 
passed the decree and not from the Court executing the decree. 141 Ind. Cas. 61 
b=i 3 P. L. T. 751 = 11 Pat. 58 o=A. I. R. 1932 Pat. 323. 

Leave of Court is necessary before attachment can issue against property in 
hands of Receiver appointed by Court. 130 Ind. Cas. 836=12 P. L. T. 318= A. 
I. R. 1931 Pat. 204. For scope of the words “or who has been adjudicated to be 
partner” in cl. (1) (b), 140 Ind. Cas. 40=268. L. R. 228 = A. I. R. 1932 Sind 

194. There is no warrant for placing a restricted construction on clause (b), sub- 
rule (i) of rule^o. A defendant may be allowed within his rights to enter an appear- 
ance under protest and to refuse to take any further part in the proceedings but 
if he once pleads his non-liability and asks the Court to frame an issue on the 
point, he cannot then be allowed to turn round after the issue is decided against 
him anti urge that all proceedings in the trial Court and this matter subsequent 
to his appearance under protest were without jurisdiction and that he was still 
entitled to claim the benefit of sub-rule(2). A 1. R. 1935 Lah. 520=157 Ind. Cas. 1025, 
Decree against members of firm requires execution against them and not merely 
against firm. 143 Ind. Cas. 228= A. I. R. 1933 Pesh. 63. Under Order 21, rule 
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clause (2). a person who appears in answer to the notice issued to him may ad- 
mit that he is a partner in the firm against whom a decree is passed but ^ at 
the same time he cannot urge that that decree is not binding on the firm in which 
he admits to be a partner. If he wants to dispute the decree he should take 
proceedings in the suit to have the decree set aside. But he cannot do so in ex- 
ecution proceedings under rule 50, clause (2). A. I. R. 1934 Sind 135 = 

Cas. 749. 


61. [S. 270.] Where the property is a negotiable instrument not depo- 
sited in a Court, nor in the custody of a public 
in- — . V . 


Attachment of negotiable 
struments. 


officer, the attachment shall be made by 
actual seizure, and the instrument shall be 
brought into Court and held subject to further orders of the Court. 


Scope. — Notice to the debtor that he should not pay the money due under the 
promissory-note does not operate as an effective attachment. A. I. R. 1928 
Mad. 940=1928 M. W. N. 466=56 M. L. J. 70 = 28 L. W. 565; see also A. I. R. 
1923 Mad. 317 = 86 M. 415 = 44 M. L. J. 206=17 L. W. 3i4=(i923)M. W. N. 
19=72 Ind. Cas. 189. For effective attachment actual seizure is neces- 
sary. 7^/^. 


52. [S. 272 ] Where the property to be attached is in the custody of 

any Court or public officer, the attachment shall 
be made by a notice to such Court or offi- 
cer, requesting that such property, and any in- 
terest or dividend becoming payable thereon, may 
subject to the further orders of the Court from which the notice is 


Attachment 
custody of 
lie officer. 


of property in 
Court or pub- 


be held 
issued : 


Provided that, where such property is in the custody of a Court, any 
question of title or priority arising between the decree-holder and any other 
person, not being the judgment-debtor, claiming to be interested in such 
property by virtue of any assignment, attachment or otherwise, shall be deter- 
mined by such Court. 


Scope.— Section 52 deals not only with money deposited in Court in pursuance 
of a decree but also with money which comes into the hands of an officer of the 
Court in various ways. A. 1. R. 1935 Sind 214. Under Order XXI, r. 52, property 
in the custody of any Court can be attached. A. I. R. 1930 Mad. 4. Two or more 
judgment-debtors can attach the same property, This rule applies only where 

the property to be attached is actually in the custody of a public officer the effect nf 
the attachment being that the alienation of the fund is prevented subject to the 
further order of the Court and that it confers no title on the judgment-creditor. 44 
C. 1072=25 C. L. J. 595 = 21. C. W. N. 887 = 41 Ind. Cas. 516 ; see also 14 A. L. J. 
236=33 Ind, Cas. 723. Property in the hands of a Receiver or of an official Assignee 
can also be attached with the permission of the Court. A. I. R. 1930 Mad. 4 ; see 
A. I. R. 1925 Bom. 344=49 B. 638 = 22 Bom. L. R. 545 ; 130 Ind. Cas. 836=12 P. L. 
T. 318= A. I. R. 1931 Pat. 204. Money in custody of Court is not assets in attaching 
Court unless such money is ordered to be credited to attaching Court. I44 Ind. Cas. 
252=37 M. L. W. 366=65 M. L. J. 347 = A. I. R. 1933 Mad. 342 (2) ; see also 35 
C. W. N. 517. Custody Court has no power to make ratable distribution unless it 
happens to be the attaching Court as well. 37 C. W. N. 820 = A. I. R. 1933 Cal. 814. 
This rule has no application where Receiver has been appointed to realise rents and 
profits. 144 Ind. Cas. 142 = 60 C. 345 = A. I. K. 1933 Cal. 417. Question relating 
to the money in the hands of the Receiver can be tried only by the Court appointing 
the Receiver and by no other, i Pat L. J. 449=35 Ind. Cas. 589. Decree-holder 
attaching fund cf the judgment-debtor in another Court, is entitj^d to be paid 
in priority to the subsequent creditors attaching the fund afterwards. 42 M. 692 
= (1919) M. W. N. 623=26 M. L. T. 82=50 Ind. Cas. 925 ; see also A. I. R. 1927 
Bom. 394 = 29 Bom. L. R. 665 = 106 Ind. Cas. 113; A. I. R. 1927 Bom. 405=29 
Bom. L. R. 689. Order under rule 52 is a judicial order and as such is biding 
upon the parties concerned. A. I. R. 1925 Cal. 354=82 Ind. Gas. 240. Executing 
Court must decide the question (if it is in issue) as to the ownership of property 
even if the same question was involved in another pendihg suit, inasmuch as rule 52 
does not override s. 47* A. I. R. 1927 All. 574=102 Ind. Cas. 179. Suppardar is not 
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public officier. A. I. R. I934 All. 357. Property in the hands of a Receiver can be 
attached without the permission of the Court. A. 1 . R. 1934 Rang. 174=: 149 lad. 
Cas. 774. Where a creditor putting property to sale in execution of his decree and 
purchasing it, while an attachment before judgment is in force, omits to give notice 
according to Order 21, rule 52 to the Court attaching the property before judgment, 
and the property is again sold in execution of the decree in that suit, the decree-holder 
purchasing the property and omitting to give notice under Order 21, rule 52, is not 
entitled to any damage against the other decree-holder, as the decree-holder by 
omitting to take action under Order 21, rule 52 prejudices the other decree-holder. 
A. 1 . R. 1936 Cal. 1 12 ; see also A. I. R. 1936 Rang. 83. The expression “further 
orders of the Court” in Order 21, rule 52, is wide enough to cover any order that 
the Court may make. 156 Ind. Cas. 409= A. L R. 193$ Pat. 201. Where a precept 
is received for the attachment of property in the custody of the Court, the attach- 
ment takes effect from the date when it is received by the Court holding the 
property. A. I. R. 1935 Lah. 914. 


53. [S. 273 ] (1) Where the property to be attached is a decree, either 

Attachment of decrees payment of money or for sale in enforce- 

Attachment of decrees. ^ mortgage or charge, the attachment 

shall be made, — 

(a) If the decrees where passed by the same Court, then by order of tuch 
Court, and, 

(ft) if the decree sought to be attached was passed by another Court, then 
by the issue to such other Court of a notice by the Court which passed the 
decree sought to be executed, requesting such other Court to stay the execution 
of its decree unless and until — 


(t) the Court which passed the decree sought to be executed cancels the 
notice, or 

(/V) the holder of the decree sought to be executed or his judgment- 
debtor applies to the Court receiving such notice to execute its own decree. 

(2) Where a Court makes an order under clause (a) of sub-rule (1), or 
receives an application under sub-head («) of clause (ft) of the said sub-rule, 
it shall, on the application of the creditor who has attached the decree or his 
judgment-debtor, proceed to execute the attached decree and apply the net 
proceeds in satisfaction of the decree sought to be executed. 

(3) The holder of a decree sought to be executed by the attachment of 
another decree of the nature specified in sub-rule (1) shall be deemed to be 
the representative of the holder of the attached decree and to be entiled to 
execute such attached decree in any manner lawful for the holder thereof. 

(4) Where the property to be attached in the execution of a decree is a 
decree other than a decree of the nature referred to in sub-rule (1), the 
attachment shall be made, by a notice by the Court which passed the decree 
sought to be executed, to the holder of the decree sought to be attached, 
prohibiting him from transferring or charging the same in any way ; and, 
where such decree has been pass;:d by any other Court, also by sending to 
such other Court a notice to abstain from executing the decree sought to 
be attached until such notice is cancelled by the Court from which it was 
sent. 


(5) The holder of a decree attached under this rule shall give the Court 
executing the decree such inform ation and aid as may reasonably be required. 

(6) On the appication of the holder of a decree sought to be executed 
by the attachment of another decree, the Court making an order of attachment 
under this rule shall give notice of such order to the judgment-debtor bound 
by the decree attached ; and no payment or adjustment of the attached decree 
made by the judgment-debtor in contravention of such order after receipt of 
notice thereof, either through the Court or otherwise, shall be recognized by 
any Court so long as the attachment remains in force. 

AT. B , — For local amendments in Allahabad, C. P., Lahore, Madras, Peshwar 
and Rangoon.-^ 
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Scope — Procedure to be followed in execution when money-decree is attached 
is given by rule 53, A. I. R. 1924 Rang. 21 = 2 Bur. L. 1.151=76 Ind. Cas. 679. 
Holder of decree for payment of money can transfer decree attached and the 
transfer is not affected by attachment. A.I.R. 1929 Pat. 1 = 7 Pat. 726=9 P.L.T. 822 = 
113 Ind. Cas. 673. This rule app'ies only where mortgaged property is sought to be 
sold in execution of money decree and not where it is ordered to be sold to satisfy 
mortgage decree by terms of decree itself. 50 Ind. Cas. 448. Attached decree 
must be executed and the net proceeds to be applied towards satisfaction of decree 
sought to be executed. It cannot be sold. 45 C. 343 = 22 Bom. L. R. 1304=59 Ind. 
Cas. 541 ; see also 48 Ind. Cas. 183*4 Pat. L. 1,336=5 Pat. L. W. 191. Trans- 
action between judgment-debtor and decree-holder cannot be affected if notice 
is not given. A. I. R. 1921 Mad. 135 = 13 L. W. 34=61 Ind. Cas. 815 ; see also 
(1918) M. W. N. 874=24 M. L. T. 495 = 9 L. W. 32 = 48 Ind. Cas. 109. Adjustment 
of decree after its attachment does not bind attaching creditor whether notice is 
issued to Judgment-debtor or not. (1918) M. W. N. 874 = 24 M. L. T. 495 = 9 L. 
W. 32=48 Ind. Cas. 109. Proper course for decree-holder attaching decree for 
maintenance charging immovable property is to apply for its execution. 23 M. L. 
T. 355 = 47 Ind. Cas. 630. Under Order 21, rule 53, an attachment of a decree for 
payment of money is complete as soon as a notice under clause (b), rule 53, is 
served on the Court which passed the decree sought to be attached. Any private 
transfer made contrary to such attachment is void as against all claims enforceable 
under the attachment. A. I. R. 1937 All. 63. A preliminary decree for accounts 
in a suit for dissolution of partnership, on the face of it is not a decree for 
payment of money. The amount due to the judgment-debtor is not ascertained 
sum of money. The final decree in a suit for accounts of the partnership may be 
either for the payment of money by the plaintiff to the defendant and vice-versa. 
Hence such a decree cannot be attached and sold under rule 53. A. I. R. 
1937 Cal. 4. 

A person who attaches a decree before judgment must be deemed to be the re- 
presentative of the holder of the attached decree by virtue of sub-section (3) and is there* 
fore, a person entitled to make an objection in the executoin proceeding of the decree. 
A. I. R. 1935 All. 125. When a decree in favour of a judgment-debtor is attached 
in execution of a decree against him it is open to the judgment* debtor as judgment- 
creditor of his decree to execute that degree even during the pending of the 
attachment, subject to the condition that the amount realized by him by the 
execution of that decree would not be paid to him but would have to be deposited 
in Court for the benefit of his judgment-creditor. A. I. R. 1935 Bom. 416=159 
Ind. Cas. 170=37 Bom. L. R. 747, Order 21, rule 53 (i)(b)(«) relates not to the 
date of cessation of the attachment but only to the manner in which the attachment 
is to be effected. A. I. R. 1935 Lah. 194=37?. L.R. 196=155 Ind. Cas. 315 = 
i5Lah. 910. The attachment of the decree does not cease when the proceedings 
in execution of that attached decree, are dismissed in default of the Court which 
had received notice under Order 21, rule 53 from the Court which passed the decree. 
The attachment still subsists, having been made by the order of the Court 
which passed the decree and not by the order of the Court which passed the 
attached decree and will be deemed to be withdrawn only when the decree has been 
satisfied through Court or when satisfaction has been certified to the Court, /did. 

Person attaching decree becomes a representative of the holder of the attached 
decree and is entitled to take money out of the Court and certify payments. A. 1. R. 
1930 All. 659=129 Ind. Cas. 382 ; see also 46 Ind. Cas. 384 = 44 P.R. 1919 = 86 P.W. 
R. 1918 = 85 P.L.R. 1918 ; 64 Ind. Cas. 78o=A,l.R. 1921 Cal. 580=35 C. L. J. 109. 
Adjustment between judgment-debtors and decree-holder in decree sought to be 
attached is prohibited but not between the judgment-debtors and the person 
attaching such decree. A. I. R. 1924 Pat. 696 = 5 P. L. T. 631 = 79 Ind. Cas. 900. 
Where decree covered by rule is attached and executed as if it were other than that 
covered by it, there is only irregularity and sale of such decree is not vitiated. A. I. 
R. 1925 All. 264 = 85 Ind. Cas. 660. Where A, in execution of his decree for money 
against B attaches decree held by B against A for sale in enforcement of mortgage, 
monies brought into Court by C, from time to time for satisfying B decree operates 
as satisfaction of both decrees, ^ro ianto and interest ceases to run not only under 
B’s decree but also under A’s decree from date of respective deposits. A. I. R. 1921 
CaL J* 109=64 Ind. Cas. 780. Notice to judgment-debtor of attached 

decree is not necessary before attachment comes into force. Clause 6 of rule 53 
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means that Court will not recognize payment or adjustment only after the 
judgment-debtor under the attached decree receives notice of the order of 
attachment and that payment or adjustment made in ignorance of such attachment 
should be regarded as payment or adjustment properly made under the decree to 
the ligbtful person. A. I. R. 1927 Mad. 728=50 M. 677=53 L. J. 150 = 26 L. W. 
103=103 Ind. Cas. 502. This rule does not prohibit the holder of a decree for 
payment of money from transferring the decree attached. The transferee pending 
attachment can well apply for execution under Order 21, rule 16 of the Code. A. 1. 
R. 1921 Pat. 1=7 P^t. 726=9 P. L. T. 822=113 Ind. Cas. 673 ; see also A. I. r! 
1927 Nag. 132 = 23 N. L. R. 20=99 Ind. Cas. 635. Preliminary decree directing 
taking of partnership accounts involving payment of partner's share in money is 
decree for payment of money within this rule. A. I. R 1929 Mad. 641 = 52 M. 
563=29 L. W. 823 = 57 M. L. J. 264=115 Ind. Cas. 343. Decree in ragard to 
immovable property is not immovable property. 44 Ind. Cas. 252=16 N. L. R. 72. 
Attaching decree-holder is not bound by compromise between parlies of attached 
decree during proceedings for further leave to appeal if judgment-debtor had notice 
of attachment. 141 Ind. Cas. 625=1932 A. L. J. 792 = A. I. R. 1922 All. 82 ; see also 
141 Ind. Cas. 125 = 35 C. W, N. 955 = 59 C. 1464= A. I. R. 1933 Cal. 39. Attaching 
creditor cannot proceed under Order 21, rule 53, where judgment-debtor becomes 
insolvent. 145 Ind. Cas. 695 = 29 N. L. R. 303=A. I. R. 1933 Nag. 229. Where 
preliminary decree in partition suit is attached, procedure under rule 53 (4) is to be 
followed. 133 Ind. Cas. 181 = 53 C. 934 = A. I. R. 1931 Cal. 80 ; see also 10 O. W. N. 
664 = A. I. R. 1933 Oudh 349. Money decree cannot be sold. The procedure laid 
down in the rule should be followed. 141 Ind. Cas. 37=12 Pat. 36=13 P. L. T. 612 = 
A. I. R. 1932 Pat. 349. Where an ex parte dtextfi in favour of the judgment-debtor 
is attached and subsequently the ex parte decree is set aside but finally the judgment- 
debtor obtains a decree after contest, the attachment of the attaching decree-holder 
revives with the passing of the contested decree. A. I, R. 1933 Rang. 346. Where 
decree is attached, adjustment of such decree, if not certified cannot be recognized. 
145 Ind. Cas. 525=1/ Rang. 420= A. I. R. 1933 Pang. 239. Where order and 
attachment is valid, it is immaterial whether adjustment is prior or subsequent to 
attachment. 134 Ind. Cas. 506 = 9 Rang. i4o=A. I. R. 1931 Rang, 185, Decree- 
holder attaching maintenance decree can sell property charged. A. I. R. 1934 Nag. 
83. Attached decree can be executed either by decree-holder or attaching decree- 
holder but only in the first instance for benefit of attaching decree-holder. A. I. R. 
1934 Lah, 142; see also A. I. R. 1934 Cal. 140. Attachment of decree is not 
step-in-aid of execution of such decree. A. I. R. 1934 Cal. 234. When a decree is 
attached in execution of another decree, the former decree can be executed either 
by the attaching decree-holder or by the decree- holder in the attached decree but 
only in the first instance for the benefit of the attaching decree-holder, and nothing 
can be paid to the judgment-debtor of the attaching decree-holder till the decree 
be executed of which the other decree has been attached has been satisfied. A. I. 
R. 1934 Lah. 142 = 36 P. L. R. 147- A preliminary decree for accounts in a suit 
for dissolution of partnership is not a decree for the payment of money within the 
meaning of this rule and is therefore not attachable and saleable in execution. 40 C. 
W, N. 1393. As regards right to ratable distribution in case of attachment of 
decree by several decree- holders, 40 C. W. N. 1249. 

Sub-section (6).— A. I. R. 1937 All. 63 ; 15 L. R. 703 (Rev.). 


54. IS. 


Attachment 

property. 


247 ] (1) 
of immovable 


Where the property is immovable, the attachment 
shall be made by an order prohibiting the judg- 
ment-debtor from transfeiring or charging the 
property in any way, and all persons from taking 
any benefit from such transfer, or charge. 

(2) The order shall be proclaimed at some place on or adjacent to such 
property by beat of drum or other customary mode, and a copy of the order 
shall be affixed on a conspicuous part of the property and then upon a cons- 
picuous part of the Court-house, and also where the property is land paying 
revenue to the Government, in the office of the Collector of the district in 
which the land is situate. 


N. B.^Fox local amendments in Allahabad, Bombay, C. P., Lahore, Oudh, Pesh- 
war and Rangoon.— infra. 
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Scope.^At(achinent is meant to place property in cusiodfa Ugis and its effect is 
to prohibit alienation by judgment-debtor. A. 1. R. 1927 Mad. 190=24 L. W. 836^ 
99 Ind. Cas. 656. It does not give any title. A. I. R. 1929 Bom. 200=31 Bom. L. R. 
34^=116 Ind. Cas. 271 ; see also A. I. R. 1926 Mad. 42 = 22 L. W. 274»*49 M. L. J. 
656=90 Ind. Cas. 1037. Court is not in possession of the property attached under 
rule 54. Al. I. R. 1926 Sind 199=19 S. L. R 35=76 Ind. Cas. 380. Occupancy 
right created during attachment of property is invalid as prohibited by rule 54. 
13 R. D. 429. Mere order docs not complete attachment until followed up by proce- 
dure laid down in Order XXI, r. 54. A. I. R. 1929 Bom. 395 = 53 C* 851 = 31 Bom. 
L. R. 1111 = 123 Ind. Cas. 510 ; A. I. R. 1927 Mad. 450 = 99 Ind. Cas. 989 ; see also 
A. I. R. 1931 Pat. 58=9 Pat. 860=12 P. L. T. 398=129 Ind. Cas. 142 •. A. I. R. 1929 
All. 846=122 Ind. Cas. 679 ; 1928 Pat. 600=8 Pat. 1=9 P.L. T. 523—111 Ind. Cas. 
797 ; 104 Ind. Cas. 340= A. I. R. 1927 Cal. 885 ; A. I. R. 1925 Lab. 583 = 7 Lah. L. J. 
501=26 P. L. R. 726=88 Ind. Cas. 321; 77 Ind. Cas. 879= A. 1. R. 1923 Lah. 
671 ; A. 1. R. 1923 Lah. 423=5 Lah. L. J. 200 = 72 Ind. Cas. 452; 7o Ind. Cas. 
527 ; 34 Ind. Cas. 34 ; 39 Ind. Cas. 34 • A. I. R. 1934 Cal. 251. Where a decree is 
for possession by partition of property, it is not even a preliminary decree for parti- 
tion and hence if such a decree is to be attached, one has to proceed under Order 
21, rule 53, and attachment under Order 21, rule 54, is invalid as it deals with attach- 
ment of immovable property. A. L R, 1937 Pesh. 13. The attachment of a 
mortgage debt operates not only on the debt but also in the security, which fastens 
itself to the debt ; the security therefore follows the debt. Even granting that the 
interest of the moitgagee is immovable property, that interest arises from the debt 
and is ancillary to it ; therefore there is no further necessity to attach the security 
as immovable properly, when the debt has already been attached. Hence where a 
mortgage debt of an anomalous mortgagee is attached, no fresh attachment of 
right is necessary. A. I. R. 1934 Mad. 498 = 66 M. L. J. 695=1934 M. W. N. 631 = 
39 L. W. 792. No property can be declared to be attached unless first the order for 
attachment has been issued, and secondly, in execution of that order the other 
things prescribed by the rules in the Code have been done. A. I. R. 1934 Rang. 
207. Issue of a prohibitory order under sub-tule (1) does not mean or include a 
service of a copy of the order on the judgment-debtor or defendant as the case may 
be. All that is required under rule 54 is making of a prohibitory order by the 
Court after the procedure has been followed, and then the proclamation of that 
order in the manner laid down in sub-rule (2). A. I. R. 1936 Rang. 403=164 Ind. 
Cas. 1044. Where a single parcel of land with buildings thereon is to be attached, 
the attachment is validly made within the terms of sub-rule (3), if a copy of the 
order of attachment is affixed on some one part of the property. Ibid. But where 

an order of attachment is proclaimed by a beat a drum and a copy of 

the same affixed on the property attached but no copy is affixed to the 
notice board of the Court as required by rule 54 (2), the attachment cannot 

be redarded as complete. 63 C. L. J. 560=40 C. W. N. 1338. Whore pro- 

perty is attached, a judgment-debtor is not entitled to transfer it to another. 
A. 1. R. 1935 Lah. 71 = 16 Lah. 328 = 157 Ind. Cas. 806. All the other 
formalities having been observed, mere failure to post copy of attachment 
order in office of Collector does not make attachment invalid, A. I. R 1923 Nag. 
78 = 69 Ind. Cas. 563 ; but see 152 Ind. Cas. 630=35 P. L. R. 735. Where there 
is ample evidence that the land was attached, in the absence of direct evidence to 
the contrary, it must be presumed that all the necessary formalities, including 
the fixing of a copy of the order of attachment in the Collector’s office, were duly 
complied with and that attachment was validly made. 67 M. L. J. 641 = 110. 
W. N. 1158=40 L. W. 396=36 P. L. R. 285=60 C. L. J. 261 = 39 C. W. N. 89=A. 
I. R. 1934 C. 217=67 M. L. J. 641 (P. C.). Interest of mortgagee is interest 
inland. A. 1. R. 1929 Cal. 227=33 C. W. N. 44*56 C. 224=117 Ind. Cas. 854., 
but see A. 1. R. 1924 Mad. 217 = 46 M. 736=(i9*3) M. W. N. 463-45 M. L. J. 
263=75 Ind. Cas. 869. Mortgagor’s equity of redemption is immovable property. 
A. 1. R. 1921 Cal. 801 = 33 C. L. J. 7 = 62 Ind. Cas. 167. Undivided share of 
co-perccner is attachable, 10 L. W. 449*53 Cas. 336. Only when proclamation 
is made i. when copy of order is fixed as in rule 54, the attachment is complete. 
42 M. 844*37 M. L. J. 375®26 M. L. T. 281 = 10 L. W. 39i*(i9i9) M. W. N*. 678 
<F. B.)=53 Ind. Cas. 207. Proclamation is only ministerial act. 42 M.i=3S M. 
L.J, 387-48 Ind. Cas. 232 ; but see 53 Ind. Cas. 237=42 M, 844 (F.B). It is 
not necessary to beat drum at tbe time of sale, proclamation of sale by beat of drum 
being sufficient. 2 U. P. L. R. (All) 147*56 Ind. Cas. 523. Rights obtained 
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subsequent to attachment is void as against claims under it under s. 54, C. P. Code. 
55 Ind. Cas. 481 = 7 O. L. J. 1=23 O. C. 18. Identification must be proved when 
fact of attachment is in question. A. I. R. 1925 Rang. 84=3 Bur. L. J. 287 = 85 Ind. 
Cas. 303. Where compromise decree in mortgage suit does not provide for 
going through formality of attachment, there is no objection to executing decree 
without attaching property. A. I. R. 1921 Pat. 320=2 P. L. T. 38= 58 Ind. Cas. 299, 
Mortgage debt is to be attached under rule 46 and not under rule 54. 144 Ind. Cas. 
175=: A. I. R. 1933 Rang. 61. Bona fide transferee without notice is not affected by 
attachment. A. 1. R. 1933 Rang. 198. In case of resistance to proclamation by beat 
of drum proclamation in loud voice adjacent to property for attachment is sufficient. 
136 Ind. Cas. 335 = 8 O. W. N. 1353 = A. I. R. 1932 Oudh 76. Where Judge ordering 
attachment fell ill and notice was issued in form ordered by Judge but by signed 
by Court reader for Judge, this does not prevent attachment from being effective. 
134 Ind. Cas. 506=9 Rang. 140= A. I. R. 1931 Rang. 185. Decree-holder can 
attach property of the judgment-debtor in the custody of Receiver appointed in 
another suit with the leave of the Court under this rule. 144 Ind. Cas. 142=60 C. 
345 = A. I. R. 1933 Cal. 417. 


Removal of attachment after 
satisfaction of decree. 


55. [S. 275.1 Where— 


(a) the amount decreed with costs and all charges and expenses resulting 
from the attachment of any property are paid into Court, or 

{b) satisfaction of the decree is otherwise made through the Court or 
certified to the Court, or 

(c') the decree is set aside or reversed, 

the attachment shall be deemed to be withdrawn, and, in the case of 
immovable property, the withdrawal shall, if the judgment- debtor so desires, 
be proclaimed at his expense, and a copy of the proclamation shall be affixed 
in the manner prescribed by the last preceding rule, 

A'. B. — For local amendments in Allahabad and Oudh. — Vide infra. 

Scope. — This rule does not exhaust the circumstances under which an attach- 
ment may be removed. That rule merely states that under certain circumstances 
when the decree is satisfied, the attachment shall be deemed to be withdrawn. But 
there are other circumstances, under which an attachment may be withdrawn and 
rule 60 of Order 21, itself makes mention of one of such circumstances. A. I. R, 
1937 Cal. 390. Raising of attachment cannot be practical and merely by parties* 
consent out of Court without application and Court's order thereon. A. I. R. 1927 
Mad. 648 = 30 M. L. T. 310= loi Ind. Cas. 591. Payment of instalment for which 
attachment was effected ends attachment which cannot continue for instalment not 
then due. A. I. R. 1928 Nag. 65 = 105 Ind. Cas. 799. Attachment is not withdrawn 
for part satisfaction of decree. 15 Ind. Cas. 677=10 A. L. J. 165. Court’s losing 
territorial jurisdiction does not end attachment. A. I. R. 1929 Mad. 852 = 30 

L. W. 649= 125 Ind. Cas. 90. From r. 55 no distinction can be drawn between money 
voluntarily paid by judgment-debtor and money realised through attachment and 
both of them are assets under s. 73. A. I. R. 1930 Sind 300=128 Ind. Cas. 686 ; 
but see 36 B. 156= 13 Bom. L. R. J193. Confirmation of trial Court's decree in 
second appeal, reversing that in the first appeal, revives attachment deemed, ended 
by first appellate decision under Order XXI, rule 55.5 O. L. J. 647=48 Ind. Cas. 386. 
Dismissal of execution petition for default ipso facto takes away attachment. 
38 Ind. Cas. 300=21 M. L. T. 88=5 L. W. 204 ; see also 44 Ind. Cas. 566=(i9i7) 

M. W. N. 816 ; 35 Ind. Cas. 240=3 L. W. 601. Where the decree is reversed an 
attachment shall be deemed to be withdrawn. A. I. R. 1937 Lab. 169. Quaere : 
Whether the words “amount decreed” in Order 2r, r. 55, C. P. Code, also includes 
the amount of any other decree against the judgment-debtor in respect of a 
valid claim for ratable distribution may be made, or means only the amount 
due qpder the decree actually under execution and for which the property 
attached is advertised for sale. A. I. R. 1934 Pat. 685 = 13 Pat, 446 ; see also 
A. I. R. i934< All. 896. It is doubtful whether a payment under this rule can be 
regarded as assets held by the Court under s. 73, C. P. Code, Ibid. Money 
deposited to [prevent sale is involuntary payment. A. 1. R. 1934 Pat. 605. Where 
an attachment is released owing to the reversal of the decree, it should not be 

C. P. Code— 77 
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deemed to have been revived on the passing of the decree, once again after remand, 
and to relate back to the date of the original attachment. 163 Ind. Cas. 892. 


56 . [S. 277 .] Where the property attached is current coin or currency 
^ , . . / . notes, the Court may, at any lime during 

the continuance of the attachment, direct that 

entitled under decree. ^ such coin or notes, or a part 

to satisfy the decree, be paid over to the party 
entitled under the decree to receive the same. 


57 e [New.] Where any properly has been attached in execution of a 
^ r .X decree but by reason of the decree-holder’s 

Determination of attachment, default the Court is unable to proceed further 

the application for execution, it shall either dismiss the application or for any 
sufficient reason adjourn the proceedings to a future date. Upon the dismissal 
of such application the attachment shall cease. 

N. B. — For local amendments in C. P., Oudb, Peshwar and Rangoon, — Vi/ie infra. 


Scope. — This rule does not apply to attachment before judgment under Order 38, 
r. 5. 42 M. i» 24M.L.T. 346= (1918) M.W.N. 606 = 35 M. L. J. 387*8 L. W. 
369=48 Ind. Cas. 232 ; see also 14 Ind. Cas. 345^15 C. L. }. 86 ; 22 Ind. Cas. 3^1* 
26 M. L. J. 215 ; A. I. R. 1924 All. 860=22 A. L. J. 823 = 80 Ind Cas. 106 •, A. I. R. 
1929 C. 465 = 56 C. 4i6=ii9lnd. Cas. 113 ; A. I. R. 1928 Mad. 940* 1928 M. W. N. 
466= 56 M. L. J. 70=28 L. W. 565 = 111 Ind. Cas. 887 ; A. I. R. 1929 B. 321=31 
Bom. L. R. 652 = 53 B. 543=119 Ind. Cas. 769; 83 Ind. Cas. 91 =47 M. 483 ; 79 
Ind. Cas. 144= A. I. R. 1924 Mad. 494 (F. B.) ; 134 Ind. Cas. 972=55 693=A. I. 

R. 1931 Bom. 550=33 Boro. L. R. 1130. This rule docs not apply unless there 
is default of decree-holder. A. I. R. 1926 All. 734=48 A. 698 = 24 A. L. J. 9 o *=97 
Ind. Cas. 102 ; A. I. R. 1933 Pat. 609. Dismissal of execution releases the attach- 
ment. A. I. R. 1934 Lah 395. The phrase '^attachment shall cease” shall apply 
only to subject-matter of execution application. 134 Ind. Cas. 972=55 B. 693 = 33 
Bom. L. R. 1 130= A. I. R. 1931 Bom. 550. Section 57 does not apply where there 
has ^en no' application for attachment and sale of property. 134 Ind. Cas. 972 = 55 
B. 693=33 Bom. L. R. ii3o=A. I. R. 1931 Bom. 550. Attachment of attached 
decree does not terminate on dismissal in default of the decree of attaching decree- 
holder. 132 Ind. Cas. 667= A. I. R. 1931 Lah. 705. Mortgage of property after 
attachment is ceased and before attachment is valid. A. I. R. 1933 Rang. 169. But 
mortgage effected after execution proceedings were merely shelved and not dis- 
missed for default, is ineffective. 107 Ind. Cas. 574. Dismissal of application for 
decree-holder’s failure to give security makes attachment before judgment, if that 
be the only attachment, ceases. A. 1 . R. 1929 Bom. 455 = 31 Bom. L. R. 1101 = 122 
Ind. Cas. 847 ; see also A. I. R. 1930 Bom. 16=31 Bom. L. R. 1209=122 Ind. Cas. 
836 ; A. I. R. 1930 Mad. 303 = 121 Ind. Cas. 845. Legal conseqnences of dismissal 
of execution is that the attachment ceases inspite of contrary order. A. I. R. 1930 
Mad. 414=120 Ind. Cas. 863 ; A. I. R. 1929 Nag. 82 ; A. I. R. 1930 Rang. 325 = 128 
Ind. Cas. 591. When the previous attachment closes, no fresh sale can take place 
without a fresh attachment and an alienation between the cessation of the first 
attachment and the effecting of the second is not void. A, I. R. 1937 Lab. 169. 
Where the decree-holder makes default to proceed with the execution, attachment 
ceases. 4 o L. W. 883=67 M. L. J. 801. Where a Court dismissed an execution 
application evgn at the request of the decree-holder, the legal consequence of such 
dismissal is that the attachment is released and a temporary alienation of the 
land by Court without fresh attachment is void. 150 Ind. Cas. 1053= A. I. R. 1934 
Lah. 395. Id order to have the effect of putting an end to an attachment the 
dismissal under rule 57 should be due to the decree-holder’s default. 40 L. W. 263. 
The word “default" used in Order 21, rule 57, C. P. Code, is not restricted to 
default of appearance but means a failure to do what ihe decree-holder was bound 
to do, that Is, to go on with the application and to have the property sold. A. I. R. 
1934 Lah. 697=35 P. L. R. 60^ Where the Court passes order consigning Execu- 
tion to record room, the order is not tantamount to dismissal of the application for 
execution nor it has the effect of terminating the prior attachment. A. I. R. 1936 
Lah. 873 - 


Order closing petition and directing giving of better details, Is not dismissal. 
A. L K. 1928 Mad. 398= 106 Ind, Cas. 138 ; see also A. I. R. 1935 Mad. 2f2=68 M. 
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L. J, 26$»41 L. W. 325**56 Ind. Cas. 525. “Defauli” used in this rule is besides 
that of appearance and includes also one of failure to proceed including request to 
strike off A. I. R. 1924 Lah. 645=75 Ind. Cas. 824 ; see also 67 Ind. Cas. 543 = 3 
Lah. 7 = A. I. R. 1922 Lah. 108 ; 41 A. 157-49 Ind. Cas. 113=17 A. L. J. 52 ; see 
also 41 A 157 = 17 A. L. J. 52=49 Ind. Cas. 113 ; A. 1 R. 1926 Mad. 980=50 M. 67 = 
51 M. L. J. 2I9 =(i 926) M. W. N. 890=26 L. W. 878 = 97 Ind. Cas. 1008. Attachment 
of decree does not cease by dismissal of application to execute it. A. I, R. 1927 Mad. 
1025 = (1927) M. W. N. 680= 105 Ind. Cas. 606. Under the old Code attachment did 
not necessarily cease with dismissal of execution application. 23 C. W, N. 608=29 
C. L. J. 411 = 51 In J. Cap, 972. The new rule is not retrospective in effect and does 
not take away right acquired under old Code to attachment continuing. 31 Ind. Cas. 
9M. Dismissal of application for execution ends attachment. A. 1. R. 1923 Bom. 
30=46 B. 942 = 24 Bom. L. R 442 = 76^ Ind. Cas. 895. But conduct of decree-holder 
should also be considered in determining whether striking off darkhast took away 
attachment. Ibid. Order continuing attachment, in proper case under the rule 
though improper, is binding on parlies. A. 1. R. 1925 All. 456=87 Ind, Cas. 349 ; 
see also 65 Ind. Cas. 91 = 20 A. L. J. 113=44 A. 274= A. I. R. 1922 All. 62. Dismissal 
though based on Court’s suggestion to withdraw, removes attachment as against 
third party such as objector. A. 1. R. 1925 Mad. 1113 = 48 M. L. J. 6i6=(i925} 
M W. N. 406 = 87 Ind. Cas. 635. Private sale made after suspension of execution 
subsequently revived, is invalid, as revival is retrospective. A. I. R. 1926 All. 734 = 
48 A. 098 = 24 A. L. J. 931 = 97 Ind. Cas. 102. 

Attachment ceases on dismissal by Collector to which the rule applies. A. 1. R. 
1923 Nag. 18 = 68 Ind. Cas. 643; see also 64 Ind. Cas. 420=4 N. L J. 118=18 
N. L. R. 152 = A. I. R. 1922 Nag. 267. Dismissal on decree-holders agreeing to give 
time, makes attachment cease. A. 1. R. 1923 Pat. 446=4 P. L. T. 418=71 Ind. Cas. 
83 1. Default of decree-holder in appearance at sale or to bid is not within the rule. 
A. I. R. 1923 Mad. 703 = 45 M. L. J 3i5 = (>923) M. W. N. 529=75 Ind. Cas. 491. 
Attachment continues if execution is discontinued wot by decree- holder’s default 
but on account of a claim case. 46 C. 64=27 C. L. J. 145=44 Ind. Cas. 249 ; see 
also 23 O. C. 166 = 7 U. L. J. 337=57 Ind. Cas. 509. Generally attachment 
cannot be either made or unmade by mere writing and signning of dismissal 
order without its communication, but where it can be so removed it can 
also be revived, or continued under inherent power of s. 151 where Court 
has power to revive. A. I. R. 1922 Nag. 367=18 N. L. R. 152=4 N, L. J, 
118 = 64 Ind. Cas. 420. Attachment of property made prior to setting aside of 
sale on ground other than decree-holder’s default, revives on a fresh execu- 
tion petition being put in Court. 3 Pat. L. J. 3io=(i9i8) Pat. 343=45 Ind. Cas. 
589. Whether order of attachment is subsisting depends on the facts of each case ; 
and presumption is that it is in force unless withdrawn or dealt with on merits. 31 
Ind. Cas. 91 1. Dismissal of an application on the sale being stayed, pending of an 
appeal, has not the effect of removing the attachment. 35 Ind. Cas. 240 ; see also 
15 Ind. Cas. 49 ; 9 Ind. Cas. 558. 


Investigation of Claims and Objections, 

58r [S 278.] (1) Where any claim is preferred to, or any objection is 
, , , . made to the attachment of, any property attached 

Investigation of claims to, execution of a decree on the ground that such 

»0. lUM. to .«oh ..uctoont, .be 
^ Court shall proceed to investigate the claim or 

objection with the like power as regards the examination of the claimant or 
objector, and in all other respects, as if be was a party to the suit : 

Provided that no such investigation shall be made where the Court considers 
that the claim or objection was designedly or unnecessarily delayed. 

(2) Where the property to which the claim or objection applies has been 
^ advertised for sale, the Court ordering the sale 

P^siponement of sale, postpone it pending the investigation of the 

claim or objection. 

/yr.A-^For local amendments in Allahabad, C» P., Lahore and Oudh . — Vide infra. 
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Scope and object. — The procedure referred lo in this rule is merely permissive. 
A stranger whose property has been seized under an attachment may apply under 
this rule but his failure to do so does not in any way affect his right to take any other 
legal alternative. i8 Ind. Cas. 949=17 C. W. N. 541 = (1913) M. W. N. 416—13 hi. 
L. T. 4 o6bii a. L. J. 4I7*»17 C. L. J. 472 = 15 Bom. L. R. 472=184 P. L. R. 19*3“* 
40 I. A. 56=40 C. 598 (P.C.). Objection by stranger to suit alone is governed by rule 
58 and party’s or his legal representative’s objection goes under s. 47. A. I. H. 19^9 
Pat. 141 = 10 P. L. T. 95 = 8 Pat. 717 = 115 Ind. Cas. 695 ; A. I. R. 1928 Rang. 29= 

5 Rang. 659=107 Ind. Cas. 856 ; A. I. R. 1928 Cal. 94=54 C. 1064=107 Ind. Cas. 

357 ; A. I. R. 1927 Oudh 120 = 4 O. W. N. 102 = 2 Luck. 145=101 Ind. Cas. 464 ; 
A, I. R. 1926 Mad. 355 = 91 Ind. Cas. 414 ; A. I. R. 1927 Lah. 895 = 28 P, L. R. 121 ; 
A. I. R. 1925 Pat. 482 = 3 Pat. L. R. 90 = 87 Ind. Cas. 743 ; A. I R. 192$ Oudh 

618=28 O. C. 175 = 85 Ind. Cas. 997 ; A. I. R. 1924 Mad. 889=47 M. L. J. 720= 

20 L. W. 864=1928 M. W. N. 551 = 84 Ind. Cas. 265 ; A. I. R. 1924 Lah. 589=75 
Ind. Cas. 747; A. I. R. 1923 Bom. 381 = 25 Bom. L. R. 440=73 Ind. Cas. 419. 
Order under r. 58 if not challenged by regular suit operates as res judicata, A. I. R. 
1923 Mad. 562=44 M. L. J. 588 = 72 Ind. Cas. 558. An order dismissing an objection 
of whatever kind under this rule comes under Order 63. (1930) A. L. J. 1322=130 
Ind. Cas. 200 ; see also A. I. R. 1931 Oudh 1 (F.B.) = 7 O. W. N. 1173=^3^ 

Cas. 77. A mortgagee in possession brought a claim under Order 21, rule 58, in 
respect of his mortgagee rights objecting to the sale of the property: Held that 
Order 21, rule 58 and rule 68, were inapplicable in as much as the mortgagee 
objecting to the sale was claiming merely in respect of his mortgagee rights which 
were not threatened and equity of redemption was only brought for sale, there being 
no fight between the judgment* creditor and mortgagee in respect of property. A. I. 
R. 1937 Pat. 63 (F.B }. Where a sale has actually taken place, the executing Court 
has no jurisdiction to entertain a claim or objection bled under Order 21, rule 58. 
A. I. R. 1937 Cal. 390. A Court cannot dismiss an objection filed under Order 21, 
r. 58, C. P. Code, summarily on the supposed ground that there is an unnecessary 
delay without giving an opportunity to the objector or his counsel to explain 
the delay. A. I. R. 1937 Oudh 268. While proceedings by way of attachment 
are not appropriate to mortgage decrees, claims and objections to the attachment 
can be made under this rule, if the decree-holder applies for and obtains an order 
for attachment and the property is attached. On dismissal of his objection, the 
objector is entitled to bring a suit for declaration of his title under Order 21, rule 63. 
A. I. R. 1937 Lah. 360. An objection under Order 38, rule 8 to attachment of 
property attached before judgment need not be made before judgment as there is 
nothing in the rule to show that the claim must be preferred before judgment. Such 
objection even though preferred under Order 21, rule 58, in proceedings in execu- 
tion of the decree, can be entertained by the Court, the procedure to be followed in 
objection under Order 38, rule 8 or in objection under Order 21, rule 58, in respect of 
claim to property attached in execution being the same. A. I. R. 1937 Pat. 245. 
Where the application of the petitioner’s father under Order 21, rule 58, is dismissed 
and the order has become conclusive, the petitioner who derives his rights from him 
is bound by the order. A. I. R. 1934 Lah. 193=36 P, L. R. 89=149 Ind. Cas. 1059 ; 
see also A. I. R. 1934 Cal. 258=149 Ind. Cas. 926=58 C. L. J. 487- Where the 
Court rejects claim under rule 58 on the ground that the claimant has no Icycus 
standi^ the rule of one year's limitation under Art. 1 1 of the Limitation Act applies. 150 
Ind. Cas. 40. In a suit under r. 63 validity of attachment also can be challenged. A.I.R. 
1927 Mad. 450=99 Ind. Cas. 989 ; see also 100 Ind. Cas. 298 = A. 1. R. 1927 Lah. 
190. Where attachment is withdrawn after objection, rule 63 does not apply. A. 1. R. 
1930 All. 177^ 193c) A. L. J. 594=122 Ind. Cas. 865. Enquiry under rule 58 is 
summary, and suit under s. 63 is in the nature of appeal. A. 1. R. 1926 Nag. 197=90 
Ind. Cas. 196 ; see also A. I. R. 1924 Lah. 367=13 P. W. R. 1923=71 Ind. Cas. 45 ; 
A. I. R. 1923 Pat. 152=1 P. L. R. 51 = 3 P. L. T. 832 = 70 Ind. Cas. 332 ; 41 M. 849 
**35 M. L. J. 231=24 M. L. T. 134=8 L. W. 197 (F. B)=47 Ind. Cas. 1000; 6 L. W, 
518=42 Ind. Cas. 554. Order XXI, r. 58, is not applicable to decree on mortgage by 
sale. A. I. R. 1930 Mad. 712=125 Ind. Cas. 559 ; see A. I. R. 1929 Lah. 760= 116 
Ind. Cas. 882 ; A. I. R. 1929 Lah. 167 = 117 Ind. Cas. 815 ; A. I. R. 1926 Nag. 423= 
22 N. L. R. 94=97 Ind. Cas. 178 • A. I. R. 1924 Oudh 394= 11 O. L. J. 24^1=83 
Ind. Cas. 869 ; A. I. R. 1922 Pat 408=1 Pat. i59=7o Ind. Cas. 306. But Order XXI, 
rules 58 and 63 apply to mortgagee without possession preferring an objection. 1 1 
Lab. 369=31 L. R. 352=120 Ind. Cas. 679 ; see also A. I. R. 1927 Fat. 51 = 97 
lod 355. Objection by the judgment-debtor as trustee for third person is under 
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Order XXI, r. $8. A. I. R. 1930 Nag. 293=13 N. L. J. 205=27 N. L. R. 10=128 Ind. 
Cas. 401. Property under attachment claimed under a deed of sale if not proved 
cannot be released from attachment. A. I. R. 1930 Cal. 390=34 C. W. N. 254=127 
Ind. Cas. 670. This rule affords summary remedy and persons seeking remedy under 
rule 58 must abide by advantages and disadvantages of the remedy. 1 1 Lah. 3^ = 
31 P. L. R. 752 = 120 Ind. Cas. 679. Objections to execution must be made at the 
earliest opportunity and cannot be allowed to be brought piece-meal unless they 
cannot be brought at once. A I. R. 1930 Mad. 303= 121 Ind. Cas. 845. Question 
of possession and not of title should be decided. A. I. R. 1929 Nag. 66= 115 Ind. 
Cas. 167 •, A. I. R. 1928 Mad. 163=54 M. L. J. 321=27 L. W. 536=108 Ind. Cas. 
67 ; 103 Ind. Cas. 12 = A. I. R 1927 Nag. 286—10 N. L. J. 155 ; 13 But. L. T. 214= 
64 Ind. Cas. 66 ; A. I. R. 1925 Mad. 588=(i925) M. W. N. 599 = 48 M. L. J. 603 = 21 
L. W. 230 = 87 Ind, Cas. 1 89. But question of title can be incidentally enquired 
into. A. I. R. 1927 Sind 114=98 Ind Cis. 888 ; see also A. I. R. 1929 Pat. 283= 
119 Ind. Cas. 909 ; A. 1. K. 1929 Mad. 383=119 Ind. Cas. 33. Court is entitled to 
go into the question of benami, A. 1. R. 1929 Pat. 273= 1 19 Ind. Cas. 909. Objection 
on the ground of adjustment need not be made separately. A. I R. 1929 All. 79 = 

1 13 Ind. Cas. 760. 

Rule docs not apply to rent-decree by virtue of s. 170 of B. T. Act. A, I. R. 
1926 Pa». 213-3 Pat. L. R. 341=7 Pat. L. T. 717 = 95 Ind. Cas. 303 ; see also 
A. I. R, 1929 Pat. 195=10 P. L. T. 118-117 Ind. Cas. 203 ; 3 Pat. L. R. 329=7 
Pat. L. T. 625 = 95 Ind. Cas. 293. Enquiry under s. 58, is summary and suit 
under s. 63 is in the nature of appeal. A. I R. 1926 Nag. 197 = 92 Ind. Cas. 196. 
Order under r. 58, even against a mortgage-decree-holder is inclusive if no suit is 
brought. A, I. R. 1926 Mad. 593 = 93 Ind. Cas. 335. An order dismissing a claim as 
too late has to be set aside within one year. A. I. R. 1928 Mad. 525=110 Ind. Cas. 
567 ; see also 66 P. R. 1916-117 P. W. R. 1916-35 Ind. Cas. 321. Objection by the 
judgment-debtor to attachment on the ground that the attached property is a trust 
property, must be made under Order XXI, r. 58 and not under s. 47. 38 Ind. Cas. 
152. Where the Court having no juiisdiction takes possession of the property 
attached in execution, proviso to rule 58 (i) applies. 41 Ind. Cas. 446. Attachment 
being unnecessary in a mortgage decree for sale, r. 58 docs not apply. 23 P. 
W. R. 1918 = 58 P. R. 1918=113 P. L. R. 1918 = 44 Ind. Cas. 986 ; see also 2 U. P. 
L. R. (Lah) 90=55 Ind. Cas. 895 = 2 Lah. L. J. 348; 139 Ind. Cas. 452 = 1932 M. 
W. N. I287-A.1.R. 1932 Mad. 716 ; but see A. I. R. 1936 Pesh. 53. Investigation on 
application under rule 58 (1) may be refused on the ground of deliberate delay. But if 
investigation has once been made, Order under r. 60 or 61 must be passed, dismissal 
after investigation being illegal. (1916) 2 U. B. R. 136=11 Bur.L. T. 41®" 39 Ind. Cas. 
345* Order of dismissal of an objection under rule 58 even on the ground that the 
objector did not produce any evidence, and no suit being brought on the same in 
time is conclusive. 40 A. 325 = 16 A. L, J. 256=44 Ind. Cas. 1005. Order dismissing 
father's objection being conclusive, the son is bound by the order. A. 1. R. 1934 Lah. 
193. ^In a decree against legal heir, objection by executor that decree cannot be execu- 
ted against him is one under s. 47 and not under Order 21, rule 58. A. 1. R. 1934 Cal. 
258. If two persons one of whom is a party to the suit and the other not a party prefer 
a claim under Order 21, rule 58, the party to the suit must proceed by way of appeal 
by virtue of s. 47 and the non-party by way of suit by virtue of Order 21, rule 63. 
A. I. R. 1934 Mad. 435 = 67 M. L. J. 36=S7M. 822 = 40 L. W. 144. Where claim is 
rejected under rule 58, the order is conclusive unless set aside by a regular suit 
provided by rule 63. A. I. R. 1936 Lah. 761. In some case nature of title of the 
person in possession may be inquired. A. I. R. 1936 Rang. 306—14 Rang. 516 
= 164 Ind. Cas. 608. Although claims to property attached before judgment should 
be investigated, if made, according to the procedure laid down by Order 21, r. 58, it 
does not follow that a person who has a claim to such property is bound to make an 
objection before the decree ; and a claim preferred within a reasonable^ time afier 
the decree and the application for execution is not "designedly or unnessarily delayed" 
within the meaning of proviso of Order 21, rule 58, Civil Procedure Code. A. I. R. 
1935 Nag. 222—31 N. L. R. 426=158 Ind. Cas. 353. When once a person is found 
to bC in possession under Order 21, rule 58, the Court has jurisdiction to go behind 
that possession and enter into a question of title. The Court is not precluded 
from entering into the question of whether the'possession of the person actually found 
in possession is the possession of the judgment-debtor or not. A. I. R. 1935 Pat. 
267=155 Ind. Cas. 4i9> 
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Where objector is in possession of property, decree-holder must prove that the 
property belongs to the judgment-debtor. 19 O. W. N. ioi7 = A. I. R. i933 Oudh 
473. Rules 58 and 63 must be read as part of whole scheme on point of aittachment 
and sale. 137 Ind. Cas. 603=34 Bom. L. R. 2o6=A. I. R 1932 Bom. 210 ; see 
also 133 Ind. Cas. 318=1931 A. L. J. 856=53 A. 918= A. I. R. 1931 All. 608. Remedy 
of unsuccessful claimant is by suit. 36 C. W. N. 1034— 56 C L J 250= 141 Ind. Cas. 
»oo=A. I. R. 1933 Cal. 233 ; see also A. I. R. 1934 Rang. 230 ; 148 Ind. Cas. 334. 
Objection can be taken under s. 44, Evidence Act that decree against him was 
passed without jurisdiction, 136 Ind. Cas. 353=1931 A. L. J. 653 = 53 A. 747 = 
A.I.R. 1931 All. 689. Court cannot dismiss objections summarily on supposed ground 
of delay without giving objector or his pleader opportunity to explain delay. 
145 Ind. Cas. 444= 1933 A. L. J. 1177* A. I. R. 1933 All. 751. In case of objection 
to attachment of property under rule 58, Magistrate is bound to investigate 
claim. 144 Ind. Cas. 883=1933 A. L. J. 265= A.I.R'. 1933 All. 135 ; A. I. R. 1931 
Rang. 310. Where attached property has already been transferred, the proper 
remedy is for the transferee to object under Order 21, rule 58. 138 Ind. Cas. 847 = 
54 A. 874=1932 A. L. J. 603 = A.I.R. 1932 All. 551 ; see also 139 Ind. Cas. 
785=1932 A. L. J 125 — A. I. R. 1932 All. 263. Objections dismissed for default 
can be restored under s. 151. 143 Ind. Cas. 584 = 24 N. L. R. 176 = .^. I. R. 1933 

Nag. 176. If attachment constitutes infringement of rights of real owner he can pay 
money under protest and seek proper remedy to have the same back. 135 Ind. Cas. 
24 = 34 M. L. W. 399=A. I. R. 1931 Mad. 753. Claim under rule 58 put in after 
sale is not infructuous. 134 Ind. Cas. 809=55 M. 251=61 M.L J. £84 = A. I. R. 
1931 Mad. 782 ; see also 14s Ind. Cas. 142=27 S. L. R. 2 56= A. I. R. 1933 Sind 
198. Where attachment is by Revenue Court in execution of rent-decree, objection 
to attachment is entertainable. 139 Ind. Cas. 452=1932 M. W. N. 1287 = 37 
M. L. W. 655 = A I R. 1932 Mad. 716. In a rent-decree objector claiming title 
to tenure cannot come under Order 21, rule 58. 142 Ind. Cas. 40=13 P L. T. 
643=11 Pat. 790= A. I. R. 1933 Pat. 32. Where decree-holder did not object to 
oral objections to attachment without application in writing, he cannot subsequently 
urge that no written application was submitted. 143 Ind. Cas. 702 = A. 1. K. 1933 
Sind 126. Where order under rule 58, is passed without consideration of evidence, 
High Court will interfere in revision. 142 Ind. Cas. 628 = 14 P. L. T. 70 = A. 1. R. 
1933 Rat, 158. But where the unsuccessful party to an objection proceeding can 
still bring a suit to establish his right to attach the property, it is not necessary 
for the High Court to interfere in revision. AIR. 1934 Rang. 212. In case of objection 
under this rule, Court should investigate into claim and should not partly admit 
objection and dismiss execution. 145 Ind. Cas. 736 = A. I. R. 1933 Lah. 421. Where 
objection is disallowed and sale held under mortgage-decree, suit need not be 
brought within one year. 141 Ind. Cas. 252 = 33 P. L. R. I033=A. I. R. 1933 Lah. 
75* Mere attachment does not give reversioner right to sue for declaration that 
it shall not affect his reversionary rights. 136 Ind. Cas. 265 = 13 Lah. 524=33 
P. L. R. 46= A. I. R. 1932 Lah. I79- After final decree for sale of property under 
Order 34, rule 5, objection under Order 21, r. 58 to sale of property cannot be 
entertained. 143 Ind. Cas. 246=33 P. L. R. 868 = A. I. R. 1932 Lah. 618. Court 
attaching debt cannot inquire into existence of truth of debt. 136 Ind. Cas. 
^7=6 iM. L. J. 863=34 M. L. W. 906=1932 M. W. N. 280-A. I. R. 1932 
Mad. 169. Small Cause Court is incompetent to attach or decide objection to 
attachment of immovables. A. I. R. 1924 Cal. 193=28 C. W. N. 16-80 lad. Cas. 
300. Claim petition dismissed for default can be restored to file. A. I. R. 1924 
Mad.7i5=47M. 651=47 M.L. J 13=34 M. L. T. 309=19 L. W. 685 = 79 Ind. 
Cas. 818=1924 M. W. N. 479. A claim or objection under Order XXI, r. 58, must 
result in an order passed cither under r. 60 or r. 61 and r. 63 applies to an order 
made cither under r. 60 or 61. A. I. R. 1925 Oudh 154=27 O. C. 308=81 Ind. Cas, 
1013. Objection by representative of judgmeni-dcbior claiming separate title is 10 
be decided under Order XXI, r. 58 and not under s. 47. A. I. R. 1924 All. 183 = 75 
Ind. Cas. 1053* Sale determines attachment and no jurisdiction is left to investigate 
objection. A. I. R. 1924 Pat. 76=4 R. L. T. 544-74 Ind. Cas. 87. Order of rcSsal 
to investigate claim entitles the claimant to bring a suit. A. I. R. 1923 All. 435 = 

45 A. 438=21 A. L. J. 342 = 74 Ind. Cas. 102. Assignee of decree can object to^its 
attachment under rule 58 even before his name is substituted. A. I. R. 1928 
Rang. 25-5 Rang. 595=6 Bur. L. J. 221 = 106 Ind. Cas. 853. In objection by 
vendee, decree-holder must show sale is fraudulent A.l R. 1927 P. C. 237—29 Bom 
L« R* X481— 46 C. L. J. 349—32 C. W. N. 28—53 M. L. J, 388 (P, C.)=io5 Ind. Cas. 
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788. Claim to property should be investigated if inconsistent with continuance of 
of unqualified attachment. A. I. R. 1927 All. 593=49 A. 903=25 A. L. J. 
6o9»io 2 Ind. Cas. 792. The party against whom an adverse order is passed 
in claim proceedings and has become final by his failure to bring a suit 
under rule 63 is not precluded from going behind that order in a subse- 
quent suit by him based on an entirely different title. 60 C. 1406=149 ind. 
Cas. 410= A. I. R. 1934 Cal. 356. Where an objection preferred in execution under 
Order 21, rule 58, has been accepted ex i>arte in the decree-holder’s default, the order 
objecting the objector’s claim is conclusive within the meaning of rule 63 and 
the decree-holder’s only remedy is by way of a separate suit. A. 1. R. 1936 
Pesh. ii5;see also A. I. R. 1936 Lab. 830. No appeal lies against such an 
order. A. I. R. 1936 Lah. 830 ; see also A. I. .R. 1936 Sind 2. But an order of 
the executing Court refusing to entertain objections under rule 58 is not one 
under Order 21, rule 61 , so as to give a right of suit under Order 21, rule 63 to 
the objectors and objectors are not precluded from going in revision against the 
order on the ground that another remedy one by way of suit, under Order 
2t, rule 63, is open to him. 164 Ind. Cas. ioi2*=A. I. R. 1936 Pesh. 185. Where 
the property in possession of judgment-debtor has been attached and sold in 
execution and another puts In a claim, possession being prima facie evidence of title, 
it will be just in such a case to go into question of possession only. A. I. R. 1935 
Rang. 161 = 156 Ind. Cas. 586. Where all that the claimant has is merely the 
interest of a tenant paying rent to the judgment-debtor (whether the tenant is a 
tenant at will or from year to year or occupancy tenant) such a perso*^*s possession 
is regarded as judgment-debtor’s possession and there is no attachment to be 
released. A. I. R. 1935 Mad. 547 = 68 M. L. J. 518=58 Mad. 936=157 Ind. Cas. 173 
= 1935 M. W. N. 420. The only method by which a third person can object to 
an attachment is to file objections after the attachment has been made. He can 
come to Court and his objections are under the provisions or rule 58, Order 21. There 
is nothing in the Civil Procedure Code which allows a third party to come forward 
with objections before an attachment has been made. A. 1. R. 1935 All. 343=193$ 
A. L. J, 344=156 Ind. Cas. 801. 

59. [S. 279.] , The claimant or objector must adduce evidence to 
. J show that at the date of the attachment he 

Evidence to be adduced by gQjjjg interest in, or was possessed of, the 

property attached. 

Scope —Older 21, rule 58 read with r. 59 gives right of claim only to those 
who had interest in and possession of the property under attachment on the day 
when the attachment was effected. Rule 58 is no doubt general, but rule 59 makes 
it clear that the investigation is to be confined to possession on the date of the 
attachment. Therefore when the interest of a claimant accrued after the attachment, 
he is not a person who could come under rule 58. A. I. R. 1934 Pat. 511. The 
"interest” has relation with possession, not title. In order to succeed he must show 
that person in possession holds it on his behalf. 146 Ind. Cas. 9= A. J. R. 1933 Nag. 
297. Rules apply to investigation of claims in attachment before judgment. 146 
Ind. Cas. 9= A. I. R. 1933 Nag. 297. No enquiry as to decree-holder's right to 
execute decree can be made under rule 59. A. I. R. 1929 Rang. 152 = 7 Rang. 132= 
117 Ind. Cas. 578. If in an enquiry under Order XXI, r. 59, no evidence as to 
possession is adduced by claimant to attached property, the question of title only 
should be dealt with by the Court. 32 Ind. Cas. 34. Apart from rule 59 where in 
the property can be released on the ground that person has some interest in the 
property which cannot be attached. A. I. R. 1921 Pat. 409=2 P. L. T. 240=61 
Ind Cas. 922. Nowhere is the Court given power to declare in a course of pro- 
ceedings under Order 21, rules 59, 60 and 63 that a person who has applied for 
removal of attachment is subject to a decree which was not passed against him. 
A. I. R. 1935 Rang. 11. In order to become an order under Order XXI, there is an 
enquiry and adjudication though summary, of the rights of the parties. A. I. R. 
1929 Mad. 69=56 M. L. J. I99=(i929) M. W. N. 174=29 L. W. 537=115 Ind. Cas. 
504 I. R. 1923 Rang. 195=1 Rang. 276=2 Bur. L. J. 134=76 Ind. Cas. 677 ; 
10 Bur. L. T. 14=39 Ind. Cas. 275. Mere attachment does not give interest in 
property attached within the meaning of rule 59. A.I.R. 1935 Nag. 171 = 31 N. L. R. 
301*158 Ind. Cas, 199. The interest referred to the Order 21, rule 59, is not 
necessarily an interest in law in the sense that that expression is urged in s. 54. 
A. I. R. 193s Mad. 193=68 M. L. J. 67=41 L. W. 739- 
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60. [S. 280.] Where upon the said investigation the Court is satisfied 

_ , . , - that for the reason stated in the claim or 

propeily from objection such property was not, when attached, 

in the possession of the judgment-debtor or of 
some person in trust for him, or in the occupancy of a tenant or other 
person paying rent to him, or that, being in the possession of the judgment- 
debtor at such time, it was so in his possession, not on his own account or 
as his OR n property, but on account of or intrust for some other person, 
or partly on his own account and partly on account of some other person, 
the Court shall make an order releasing the property wholly or to such 
extent as it thinks fit from attachment. 

Scope.— Where objector is found to be in possession, attachment should be re- 
moved. A. !. R. 1933 Rang. 259. Mistake upon fact or law on merits occasioned by 
not directing proper attention to rule 60 can be revised by the High Court. A. I. R- 
1929 Cal. 225 = 49 C. L. J. 51—115 Ind. Cas. 362. Order under rule 60 releasing the 
attached property is liable to be set aside by a regular suit. 33 C. L. J. 201=25 
C. W. N. 544=62 Ind. Cas. 348. Order allowing claim under r. 58 cannot be made 
conditional to certain payment to decree-holder on ground that claimant had 
undertaken in deed of conveyance giving him title to pay the amount as part of 
consideration, if he is in possession on his own account under title of conveyance 
from judgment-debtor. Claim should be allowed unconditionally. 44 Ind. Cas. 
1007. Appeal does not lie against an order allowing objection under rule 60 that 
the attached property in possession of judgment-debtor did not belong to him but 
to a Math. A. I. R. 1928 All. 392= 50 A. 801 = 26 A. L. J. 477 = 1 13 Ind. Cas. 171. 
A person in actual possession in his own account before attachment though not 
proving title can claim under Order XXI, rules 50 and 60 for declaration that 
property is not saleable in execution against judgment>debior. Court has in such 
cases to investigate fact of possession at the time of attachment. A. L R. 1928 
All. 668=110 Ind. Cas. 365. Questions of title arising incidentally as to whether 
judgment-debtor was in possession of the properly as trustee or agent for another 
have got to he determined under rr. 60 and 61 to that extent. A. I. R. 1924 Cal. 
744=51 C. 548=39 C, L. J. 418=83 Ind. Cas. 233; 75 Ind. Cas. io53 = A. I. R. 
1924 All. i83 = L. R. 4 A. 447 (Civ ). Where in a claim petition, it was found that 
the claimant had some interest and there was no decision as to possession and 
nature of the interest of the claimant, the order disallowing the claim was illegal 
and subject to revision by the High Court. 60 Ind. Cas. 616. If a claim is made 
by the decree-holder that the persons are only in possession on behalf of the judg- 
ment debtor, the Court should investigate the claim of title. A. I. R. 1934 Rang. 
212. Where property belonging to another person then the judgment-debtor is 
wrongly attached and the attachment is raised on a claim preferred by that person, 
the latter has the right to have the property restored to him in statui quo ante the 
attachment and that right can in no way be whittled down by the subsequent deteri- 
oration or loss of the properties attached. A. I. R. 1936 Nag. 257. 

61. [S. 281.] Where the Court is satisfied that the property was, at the 

time it was attached, in the possession of the 
Disallowance of claim to judgment-debtor as his own property and not 
property attached. of any other person, or was in the 

possession of^some other person in trust for him, or in the occupancy of a 
tenant or ofher person paying rent to him, the Court shall disallow the 
claim. 

Notes.— Extent of investigation under rule 58 depends upon circumstances. 
High Court should not interfere in revision with decision under rule 61 as party 
aggrieved by order under r. 58 or rule 61 has his remedy under s. 63. A. I. R. 1930 
Pat. 394=125 Ind. Cas. 575 ; see also A. I. R. 1922 Cal. 166=64 Ind. Cas. 713=26 
C. W. N. 126. Third party whose claim is dismissed but attachment is subseqtmntly 
raised is not bound to sue within a year of order and his subsequent suit is not time- 
barred. 45 561 = 22 Bom. L. R. 1446=59 Ind. Cas. 774. An order under Order XX', 

rule 61, is got an order in rem 38 M. L. W. 813=1933 M. W. N. 1357= A. I. R. 1933 
Mad. 879* If necessary, a Judge can i^o into the question of the validity of a 
registered or other document, if this entailed a consideration of the honafidei of the 



O. 21, p. 63.] 


THB CODE OP CIVIL PROCEDURE. 


617 


sale or the legal efTect of the deed of conveyance including the circumstances of 
the registration. A- I. R. 1935 Rang. 395. 


62. [S. 282.] Where the Court is satisfied that the property is subject 


Continuance of attachment 
subject to claim of incum- 
brancer. 


to a mortgage or charge in favour of some per- 
son not in possession, and thinks fit to continue 
the attachment, it may do so, subject to such 


mortgage or charge. 


Scope.-* Where Court is satisfied that property is subject to mortgage or lien 
enabling to continue or to dissolve attachment this rule applies but if attachment is 
to be continued it should be done subject to mortgage or lien. To an application by 
mortgagee that attachment should be subject to his mortgage this rule is not appli- 
cable. 41 B. 64=18 Bom. L. R. 782 = 36 Ind. Cas. 627 ; see also A. I. R. 1931 Oudh. 
157=* 8 O. W. N. 179=131 Ind. Cas. 767. Mortgagee in possession at time of attach- 
ment can claim removal of attachment under r. 60. Only equity of redemption in 
Such cases can be attached and sold. A. I R. 1924 Oadh 404 = 11 O. L. J. 239=81 
Ind. Cas. 648. Section 62 applies in cases of mortgagee without possession. A. I. R. 
1924 Oudh 384=11 O. L. J. 240=83 Ind. Cas. 869. Only the result of Court’s action 
under rule 62 will be notified to public in sale proclamation under rule 66, cl. (2) and 
intending purchaser will look only to such entry in sale proclamation irrespective 
of the basis. A. I. R. 1925 Oudh 154 = 27 O. C. 308 = 81 Ind. Cas. 1013 ; see also 3 
O. L. J. 422 = 36 Ind. Cas. 732 ; A. I. R. 1930 Oudh 362 = 126 Ind. Cas. 389 ; 47 C. 
446=30 C. L. J. 496=24 C. W. N. 289 = 55 Ind. Cas. 189. On continuing attachment 
subject to mortgage, purchaser takes only mortgagor’s right of redemption. 12 Bur. 
L. T. 43 = 51 Ind. Cas. 580 ; see also 82 Ind. Cas. 771 = 19 N. L. R. 15. Purchaser 
before claiming possession must pay off incumbrance subject to which the property 
was purchased. 50 Ind. Cas. 909. Order that "proceedings are dropped’' recorded 
after withdrawing objection petition under rule 62 is not one under the rule and 
is not final under r. 63 but is equivalent to order under O. 23, r. i. A. 1. R. 1925 Nag. 
2 = 20 N. L. R. 106 = 7 N. L. J. 170=79 Ind. Cas. 1002. Benefit of notified mortgage 
turning out invalid goes to purchaser from whom judgment-debtor cannot claim 
refund of amount alleged to be due on mortgage, and purchaser is free to contest 
validity when attached by mortgagee. A. I. R. 1921 Cal, 435 = .34 C. L. J. 333=25 
C. W. N. 942 = 66 Ind. Cas. 694 ; see also 44 B. 860=22 Bom. L. R, 640 = 58 Ind. Cas. 
217. The Code makes a clear distinction between a case where property is sold 
subject to mortgage as under Order 21, rule 62 and a case in which the notice of an 
alleged encumbrance is given in the proclamation of sale as under Order 21, rule 66. 
In the former case the Court is satisfied of the existence of the morgage and sells 
only the judgment-debtor’s equity of redemption and the purchaser has to redeem 
the property. In the latter case the purchaser buys the property with notice of the 
mortgage subject to such risk as the notice might involve ; in other words the 
executing Court docs not decide whether the mortgage subsists or not and the pur- 
chaser is not precluded from questioning the validity of the mortgage. A. I. R. 
1933 Mad. 1183 = 38 L. W. 813=65 M. L. J 8i9 = i933 M. W. N. I357 = A. I. R. 
1933 Mad. 879. When a Civil Court in execution proceedings holds under Order 
21. rule 62, that the property sought to be sold is subject to mortgage or charge in 
favour of some person not in possession, it does so only after it has held an enquiry 
into the matter and has satisfied itself that that is the fact. A. I. R. 1935 Oudh. 23= 
II O. W. N. 1475 = 10 Luck. 343. 


68. [S. 283.] Where a claim or an objection is preferred, the party 

. VI u against whom an order is made may institute 

riahf fn cstablish ^ guit to establish thc right which he claims to 

right to attached property. but. subject to the 

result of such suit, if any, the order shall be conclusive. 


A^* ^.«-For local amendments in Lahore and Rangoon.— infra. 


Scope —This rule applies to every order against a party to a claim preferred or 
an objection made under rule 58, whether the order was passed after contest and 
enq^ry or for default and without investigation, ii Lah 369=31 P. L. R. 752 = 
120 Ind. Cas. 679 ; see also 113 Ind. Cas. 77= A. I. R. I93* Oudh. 1 = 7 O. W. N. 
1173=131 Ind. Cas. 77 ; 2 Bur. L. J. 173=76 Ind. Cas. 841 ; A. I. R. 1928 All. 327 = 
26 A. L. J. 794=116 Ind. Cas. 81. Where order dismissing objections to attach- 
ment under rule 58 has been made and subsequently the . attachment itself is set 
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aside and the property in question is not sold, the order of dismissal of Directions is 
vacated and hence the failure of the judgment-debtor to institute a suit under rule 63 
cannot make the order dismissing objection final. A. I. R. 1937 Lah. 169. Where 
an objection by an alienee of certain property to attachment in execution is dis- 
missed and he files a suit for a declaration, the burden of proof is upon him to 
show that the alienation is not a fraudulent alienation, that it was made bona fiffe 
and for consideration. A. I. R. 1937 Nag. i ; see also A. I. R. I937 Rang. 252. 
But if he proves his purchase by producing a duly registered sale-deed which con- 
tains recitals of consideration, the onus is shifted on to the defendant who has to 
prove that the consideration is altered by inadequate means and sale is fraudulent. A. 
1. R.^ 1937 Nag. 9. Where there has been a claim under Order 21, rule 58, C. I^ Code, 
a suit for a bare declaration will always lie under Order 21, rule 63, and even where 
the goods have been sold before the suit is filed, the pLiintiff is not bound either 
in law or practice to claim any consequential relief, for once he has obtained his 
declaration he is not barred by the provisions of Order 21, rule 2 from filing a subse- 
quent suit for recovery of the value of the property or the auction price or whatever 
it may be, he sues for. A. I. R. 1937 Rang. 249 ; see also A. I. R. 1937 Rang. 133 ; 
A. I. R. 1928 Rang. 34. Where in the execution proceedings there was no order 
under rule 61, rule 63 does not apply. A. I. R. 1937 Nag. i49- It is not obligatory 
on a plaintiff in a suit under Order 21, rule 63 to prove the whole of the claim raised 
by him in objection under Order 21, rule 58. If he realises that part of his claim 
the objection cannot be sustained, and he is entitled to omit it when bringing a suit 
under Order 21, rule 63. A. I. R. 1936 Pesh. 206. The absence of judgment-debtor 
from the suit for declaration gives rise to prolonged litigation unless the judgment- 
debtor is brought on the record in the suit for declaration. The mere fact that he 
was impliedly a party to the removal of attachment proceedings will not make the 
decree in the declaratory suit binding upon him, A. I. R. 1936 Rang. 56=161 
Ind. Cas. 950. A summary order of dismissal of objections under Order 21, 
rule 58, C. P. Code is vacated if the attachment itself is subsequently released 
owing to the reversal of the decree, and the property in question is not 
sold. Such an order does not, therefore, become final by reason of failure to 
institute a suit under Order 2t, rule 63. 163 Ind. Cas. 892. This rule has 
application to a case of attachment before judgment. A. I. R. 1929 Cal. 
22$ =49 C. L. J. 151 = 115 Ind. Cas. 362. In a suit under r. 63 the plaintiff 
has to establish his title. 41 M. 205 = 34 M. L. J. 295 = 45 ^as. 

703; 43 M. 760=39 M. L. J. 350 = 28 M. L. T. 170 = 12 L. W. 475 = (*92o) 
M. W. N. 572 (F, B.) = 59 Ind. Cas. 947 ; 42 Ind. Cas. 438 = 33 M. L. J. 316 
=6 L. W. 588. A suit under rule 63 is not merely in the nature of appeal. 
The words '^establish the righV* in the rule, cover not only a mere suit but also 
one for consequential relief, f. e,, recovery of the value of the land when sold 
prior to the order on the claim petition. 40 M. 733*3i M. L. J. 394 = (i9i6) 
2 M. W. N. 207=4 L. W. 300 = 20 M. L. T. 353 = 36 Ind. Cas. 445. A suit 
under rule 63 is a continuation of claim proceedings. A. I. R. 1925 Nag, 82 = 
22 N. L. R, 67=80 Ind. Cas. 905 ; see also A. I. R. 1928 Mad. 84o = (i928) M. W.N. 
336=28 L. W. 82 = 52 M. L. J. 52=110 Ind Cas. 554 ; A. I. R. 1928 Mad. 1201=52 
M. 465 = 30 L. W. 36=116 Ind. Cas. 827. Cause of action arising bubsequent to 
the dismissal of the claim need not be joined in a suit under rule 63, to set aside the 
order under rule 58. A. I. R. 1928 Mad. 810— (1928) M. W. N. 336=28 L. W. 82 = 
56 M. L. }. 52=110 Ind. Cas. 554. Where objection was dismissed but the attach- 
ment was also ceased within one year, the claimant is not bound to bring suit for 
declaration of title. A. I. R. 1934 Ail. 267 (F. B.). Where one of two unsuccessful 
claimants brings a suit under this rule, making the other defendant and admitting 
his claim, the non-suing claimant also gets the advantage of the decree. A. I. R. 
1934 Bom. 189. Where objeciion is dismissed on ground of *:nnecessary delay, 
still suit must be brought within one year. 144 Ind. Cas. 993=35 Bom. 
L. R. 147 = 57 B. 2I3 = A, I. R. 1933 Boro. 190. Where no adverse order is 
made against a person, it is not necessary for him to bring a suit within 
one year. 133 Ind. Cas. 248=33 Bom. L. R. 395=A. 1. R. 1931 Bom. 288 ; 
see also A. I. R. 1931 Rang. 279=135 Ind. Cas. 326 = 9 Rang. 561 ; 142 
Ind. Cas. 345 = 37 M. L. W. 437 = 1933 M. W. N. 669= A. I. R. 1933 Mad. 328. 
Plaintifif must affirmatively prove title. 144 Ind. Cas. 851= A. I. R. 1933 Ran^.*i29 ; 
see also 144 Ind. Cas. 1002 = 55 A. 266= A. I. R. 1933 All. 198. Order dismissing a 
claim to attached property is binding in favour of the attaching creditor which can 
be assailed only by the institution of a suit within one year as provided for in rule 
63. A. 1. R. 1928 Mad. 1259 ; see also 26 A, L. J. 974 ==A I. R 1928 All. 32 ; 35 Ind. 
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Cas. 321=66 P. R 1916 ; 44 C. 698=21 C. W. N. 222 ; 41 Ind. Cas. 684=6. L. W. 
281 i 38 M. L. J. 397 = 27 M. L. T. 312=56 Ind. Cas. 481 ; 45 Ind. Cas. 270 = 41 M. 
985 (F. B.) ; 5* Ind. Cas. 100=45 P- L. R. 1919 ; 94 Ind. Cas. 573 = A. I. R. 1925 
Nag. 390 = 8 N. L. J. 170 ; 26 C. W. N. 126=64 Ind. Cas. 713 ; 64 Ind. Cas. 209= 
A. 1. R. 1921 Oudh 54 = 24 O. C. 213 ; 54 Ind. Cas. 530=37 M. L. J 547 = 26 M. L. 
T. 513 f 75 Ind. Cas. 322 = 2 Bur. L. J. 60 ; 80 Ind. Cas. 994= A. I. R. 1924 Sind 97 = 
17 S. L. R. 63 A. I. R. 1924 Cal. 744=5* C. 548 = 39 C. L. J. 418=83 Ind. Cas. 233. 
Rule 63 lays down that where a claim or an objection is preferred under the 
preceding rules of Order 21, the party against whom an order is made may institute 
a suit to establish “the right which he claims to the property in dispute,’’ obviously 
these words do not mean that the plaintiff has to establish his ownership of the 
property in dispute. All that he is required to do is to establish “the right which 
he claims to the properly in dispute.” A. I. R. 1936 Lah. 524=17 Lah. 668. In a 
suit under this rule by the alienees from a judgment-debtor, whose properties have 
been attached by the decree-holder as properties belonging to the judgment-debtor 
it is not sufficient for the alienees to prove the deed of transfer. The burden of 
proving that the transfer was for consideration and was in good faith also lies on 
them. A. I. R. 1936 Lah. 72 = 162 Ind. Cas. 495. Where the attachment ceases to 
exist within the period of one year from the dismissal of the objection it is no longer 
incumbent upon the claimant to tile a suit for a declaration of title to the property 
in order to avoid the conclusiveness of the order in the claim case. A. 1. R. 1934 All. 
267 (F. B.) = 1934 A. L. J. 19=56 A. 537= 148 Ind. Cas. 676. The terms of Order 21, 
rule 63, are wide enough to include a suit based on title ; and in orckr to prove that 
the claimant has a right to the property in dispute, a consideration of his title as well 
as of possession will be relevant. 156 Ind. Cas. 878=1935 M.W.N. 58i = A.I.R. 1935 
Mad. 596 = 41 L. W. 726=68 M. L. J. 590. Order 21, rule 63, has no application to 
cases where a claim has not been disposed of on the merits or rejected as being too 
late. A. I. R. 1935 Mad. 328=41 L. W. 500=1935 M. W. N. 331 = 156 Ind. Cas. 906. 
Where a claim petition is withdrawn and it is dismissed in consequence of such 
withdrawal, the order of dismissal is not an order “against*’ the claimant within the 
meaning of Order 21, rule 63, C. P. Code. A suit filed by the claimant more than 
a year from the date of the order is not barred. 156 Ind. Cas. 880=41 L. W. 578= 
1935 M. W. N. 417 = A. I. R. 1935 Mad. 544. Where the attachment is not valid 
no claim or objection can be raised and therefore no suit under rule 63 would lie. 
156 Ind. Cas. 697 = A. I. R. 1935 Rang. 186 ; see also 14 Pat. 857=156 Ind. Cas. 930 
= A. I. R. 1935 Pal. 409. Where objection wrongly filed under rule 58 instead of 
under s. 47, no separate suit is maintainable. 1935 A. L. J. 74 = A. I. R. 1935 All. 
183=153 Ind- Cas 577. 

If a claim under r. 58, is allowed and the judgment-debtor is not a party to such 
claim suit, the order does not bind the judgment-debtor so as to compel him to bring 
a suit for a declaration under rule 63. A. 1. R.i92g Pat. 604=10 P. L. T. 581 = 120 
Ind. Cas. 762. Order under r. 63 is conclusive as between claimant and decree- 
holder and does not affect judgment- debtor’s right and title to the property. A. 1. R. 
1931 Lah. 74=131 Ind. Cas. 225. The word ''conclusive” means final /. e,, unappeal- 
able. A. I. R. 1923 Rang. 195 = 76 Ind. Cas. 677. Dismissal of claim petition by 
Court without jurisdiction need not be set aside by suit. A. I. R. 1928 Mad. 878 = 

1 12 Ind. Cas. 619. Where a claim petition is dismissed for default. Court can 
restore it to file and that right is not taken away by rule 63. A.I. R. 1924 Mad. 715 = 
47 M. 451 = 47 M. L. J. 13=79 Ind. Cas. 818. Rule 63 does not apply to cases where 
a claim has not been disposed of on the merits or rejected as being too late. 1 10 
Ind. Cas. 511. Where a claim petition is dismissed but the attachment falls through 
owing to the insolvency, the claimant need not file suit to set aside the order as 
there is no attachment, no Ind. Cas. 115 ; A. 1. R. 1930 All. i77=i93o A. L. J. 594= 
122 Ind. Cas. 865 ; but see A. I. R. 1929 Rang. 228 = 124 Ind. Cas. 261. 

In defence to a suit under rule 63 an attaching decree-holder can plead that the 
alienation is a fraudulent one intended to defeat or delay the creditors. 43 M. 760= 
38 M. L. J. 350=12 L. W. 47=59 Ind. Cas. 947 ; see also 57 Ind. Cas. 430=22 Bom. 
L. R. 743 ; 54 Ind. Cas. 798. Where the objection of the claimant was granted on 
the b&sis of a deed of gift, suit to declare gift as fictitious and fraudulent is not suit 
under Order 21, rule 63. 144 Ind. Cas. 378=34 P. L- R- 443**A. I. R. 1933 I-ah.449. 
Where substantial portion of the consideration is found to be fraudulent, the 
whole transfer should be treated as fraudulent. 131 Ind. Cas. 383=12 Lah. 763= 
32. P. L. R. 350= A. I. R. 1932 Lah. 174* Where declaratoty suit Is dismissed on 
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ground of ceasing of attachment due to dismissal of execution proceedings does 
not decide title to attached property. A. I. R. 1933 Rang. 190. Order by ex- 
ecuting Court on objection under Order 21, rule 58, is covered by Order 21, rule, 
63 whether passed after or without investigation. 131 Ind. Cas. 77 *=7 O. W. N. 
1173=6 Luck. 461* A. I. R. 1931 Oudh i (F. B.). Creditor cannot without prc- 
previous leave bring declaratory suit as to insolvent's property. 145 Ind. Cas. 697 
= A. I. R. 1933 Nag. 217 ; see also A. I. R. 1933 Mad. 34 o=i 933 M. W. N. i52=» 
37 M. L. W, 346. Suit under Order 21, r. 63, is of a comprehensive nature and 
not confined to whether execution order is correct. 132 Ind. Cas. 215=13 Lah. 
L. J. 143=33 P. L. R* 345 = A. I. R. 1931 Lah. 483. Dismissal of first objection 
to attachment bars second objection. 130 Ind. Cas. 406=32 P. L. R 41 3 = A. I. R. 
1931 Lah. 6. 

Onus. — Onus is on the plaintiff to prove his case. A. I. R. 1929 Lah. 455 = 30 
P.L.R. 389=118 Ind. Cas. 897 ; A.I.R. 1933 Lah. 855 ; 34 P.L.R. 205 = A.I.K. i 933 
Lah. 550 ; 55 M. 748= A. I. R. 1932 Mad 302 ; 67 M.L.J. 585 = A.I.R. 1934 Mad. 579 ; 
A.I.Rr 1934 Nag. 585 ; 16 Pat. L. T. 367 = A.I.R. 1935 Pat. 231 ; 18 N.L. J. 329. In a 
suit under rule 63, the plaintiff has to prove not merely the execution of the document 
on which he relies and the passing of consideration, but also that the document is 
bona fide transaction. (1919) Pat. 409=53 Ind Cas. 892 ; see also A. 1 . R. 19^9 
Pat. 579=ioP. L. T. 339=8 Pat. 890=119 Ind. Cas. 74; 117 Ind. Cas. 22o»A. 
I. R. 1929 Nag. 121 ; A.I.R. 1928 Mad. 1259=113 Ind. Cas. 358; 142 Ind. Cas. 
112=34 P. L. Ri 363 = A. I. R. 1933 Lah. 537 ; A. I. R. 1929 Nag. 293=92 Ind. Cas. 
810 ; loS Ind. Cas. 2o8 = A. I. R. 1927 Oudh 440=4 O. W. N. 794 ; A. I. R. 1928 
Pat. 434=7 Pat. 777 = 9 P. L. T. 461 = 112 Ind. Cas. 371 ; 107 Ind. Cas. 782=10 

L. L. J. 42 ; 78 Ind. Cas. 887= A. I. R. 1924 Nag. 240 ; 77 Ind. Cas. 50= A. I. R. 
1923 Nag. 334 ; A.I.R. 1924 Mad. 770=34 M. L. J. 201 = 47 M.L.J. 14=19 L. 
W. 627 ; 50 Ind. Cas. 884=47 P. L. R. 1919; 36 Ind. Cas. 427=190. C. 64 ; 67 
Ind. Cas. 876=3 Lah. L. J. 198 ; 131 Ind. Cas. 383=12 Lah. 763 = 32 P. L. R. 
350= A. I. R. 1932 Lab. 174 ; 58 Ind. Cas. 205 ; 55 Ind. Cas. 72 ; 55 Ind. Cas. 752 ; 
60 Ind. Cas. 751. In a suit under rule 63, the plaintiff has to prove that he and 
not the judgment-debtor was the owner of the property on the date on which it 
was attached in execution of the decree. 31 P. L. R. 394. Where defendant 
pleads that the plaintiffs title was based on nominal transaction intended to 
defraud creditors the onus of proving fraud is on the defendants. A. I. R. 1931 
Mad. 40=32 L. W. 57=128 Ind. Cas. 453; see also A I. R. 1926 Lah. 25 = 89 
Ind. Cas. 953 ; A. I. R. 1933 Nag. 185=143 Ind. Cas. 419. Proof of possession by 
plaintiff shifts the burden to the person who is out of possession under s. 1 10 
of the Evidence Act. 37 Ind Cas. 767=10 Bur. L. T. 238. 

Declaratory suit. — A suit under rule 63, may be a suit for declaration to set 
aside an order passed in the execution department within one year. A. I. R. 1930 
All. 39S— 124 Ind. Cas. 713 ; see also 120 Ind. Cas. 679= A. 1 . R. 1929 Lah. 865 
= ii Lah. 369=31 P, L. R. 752=11 Lah. L. J. 452=120 Ind. Cas.679 ; A. I. R. 1926 
Rang. 124=4 Rang. 22 = 95 lod* Cas. 98 ; 93 Ind. Cas. 997 = A. 1 . R. 1926 Lah. 
348=7 Lah. 235 = 27 P. L. R. 408 = 8 Lah. L. J. 359 ; 52 Ind. Cas. 157 ; A. I. R. 
1935 Rang. 489 ; 9 Bur. L. T. 199=34 Ind. Cas. 125 ; 9 Bur. L. T. 89 = 33 
Ind. Cas. 124. If an objector or a claimant wants to get rid of an order that 
has been passed against him in the removal of attachment case, he must do 
so by instituting a suit within the time allowed by law asking for a declaration 
of his title to the property in suit. He must impeach the validity of the order 
directly as a plaintiff and not indirectly as a defendant. 156 Ind. Cas. 586= A. 
L R. 1935 Rang. 161. 

Party. — A judgment-debtor not party to the claim proceedings does not become 
so by reason solely of his being the judgment-debtor. A. 1 . R. 1924 All. 302=46 A. 
45 = 21 A. L. }. 770=77 Ind. Cas. 82 see also 144 Ind. Cas. 524= A. I. R. 1933 
Lab. 573 * On the death of a decree-holder, his representatives should be made 
parties. A. I. R. 1922 Lah. 78=16 P. L. R. 1922=64 Ind. Cas. 359. So also 
claimant’s representatives should be made parties where the suit is by decree- 
holder. A. I. R. 1921 Cal. 101 = 33 C. L, J. 201=25 C. W. N. 544=62 Ind* Cas. 
348. Where property is sold by auction after rejecting the objection, decree- 
hoJder is not a necessary party to the suit against auction purchaser. A. I. R. 1927 
Lah. 631 = 103 Ind. Cas. 763 ; see also A. I. R. 1923 Mad. 58=16 L.W. 330=1922 

M. W.N. 674=32 M. L. T. 124=70 ind. Cas. 168 ; A.I.R. 1928 Nag. 65=105 
Ind. Cai. 79^ Auction purchaser is a necessary party. A. 1 . R. 1935 Pesb. 29. 
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A judgment-debtor or his Official Receiver when not a parly to the claim pro- 
ceedings is not bound by any order passed on the claim petition, nor can he 
take advantage of such order to defeat the sale executed by the judgment- 
debtor on the ground that the suit was not brought within one year from the 
order, iioind. Gas. 511 (Mad). Attaching creditor whose attachment is raised 
on objection from transferee can institute suit without imp'eading other creditors 
of judgment-debtors. 133 Ind. Gas. Ii8=»32 P. L. R 201 = A. I. R. 1931 Lah. 430. 
For a suit under this rule the judgment-debtor’s legal representatives are nece- 
ssary parties. A. I. R. 1937 Rang. 249. A was declared insolvent and the 
creditor firm attached and brought 10 sale his one-third share which he had 
inherited from his mother. The daughter objected under Order 21, rule 58, on the 
ground that she was a mortgagee of the whole property from the mother. Her 
objection was upheld and the insolvent’s share was sold subject to her mort- 
gage. She filed a suit under her mortgage whereupon the creditor firm objected 
to the mortgage and also brought a suit under Order 21, rule, 63, for a decla- 
ration that the mortgage was collusive and without consideration. It was con- 
tended that the creditor firm had no locu% standi and could not be allowed to 
challange the mortgage as being without consideration. Held that the firm by 
purchasing land at the Gourt auction succeeded to the rights of insolvent in 
his mother’s property and the insolvent being the representative of his mother, 
the firm was also a representative of the mother and there had a right to 
challenge the mortgage and to assert that it was a sham and collusive trans- 
action and without consideration. A. I. R. 1936 Kang. 2 = 161 Ind. Gas. 343. In 
a suit by a defeated claimant, the decree-holder is a necessary party. A. I. R. 
1936 Pesh. 189=165 Ind. Gas. 252. Plaintiff obtained a decree against respon- 
dents 3 and i and in execution of the decree attached certain property. Res- 
pondents I and 2 objected to the attachment and their objection was upheld 

and the attachment removed. Plaintiff filed a declaratory suit under Order 21, 
rule 63, against the objectors and in ihe same suit joined respondents 3 and 4 as 
defendants : Held that the respondents 3 and 4 were possible and proper parties 
to the suit though not necessary parties. A. I. R. 1936 Rang. 56=161 Ind. 

Gas 950. Where a suit is brought under Order 21, rule 63, by an attaching 
creditor to establish his right to attach and to bring 10 sale certain property 
by avoiding a transfer of the property, on the ground that it has been 

made with intent to defeat or delay the creditors of the transferor, it is 
the duty of the trial Gourt to see that the suit is brought in a representative 
capacity and it can if such a suit is brought by one creditor in his indivi- 
dual capacity, direct the plaintiff to take proper steps to put matters right. 

A. I. R. 1936 Rang. 117= 14 Rang. 81 = 16 1 Ind. Gas. 887 ; see also A. I. R. 1934 

Rang. 332=12 Rang. 670. Where a claimant’s interest accrues after atachment 
and his claim is dismissed on that ground, his right is not affected in any way. 
A. I. R. 1934 Pat. 511 = 152 Ind. Gas. 902. 

Limitation.— Limitation for suit to set aside an order under r. 5815 one year, 
even if that order is passed without investigation and not on merits. A. f. R. 1923 
Nag. 69=69 Ind. Gas. 522 ; see also A. 1 . R. 1923 Nag. 187=6 N. L. J. 66= 19 
N. L. R. 34=71 Ind. Gas. 404 ; A. I. R. 1927 Bom. 234 = 29 Bom. L. R. 285 = 101 
Ind. Gas. 335 ; 40 G. W. N. 146=165 Ind. Gas. 84. The limitation runs from the 
date of order passed under rule 58. A. I. R. 1927 Lah. 680=104 Ind. Gas. 289; 
A. I. R. 1929 Pat. 166= II P. L, T. 28=115 Ind. Gas. 703 ; A. I. R. 1923 Nag. 
187=19 N. L. R. 34=71 Ind. Gas. 404. The ordinary rule of law is that a 
party who is aggrieved by the attachment and sale of his property has a longer 
period of limitation within which to sue than that prescribed under Art. 11, Limita- 
tion Act, which is an exception to the general law and curtail the plantifTs 
rights very considerably ; consequently, if an order 21, rule 63, is intended to 
operate to the prejudice of any person, it should be concluded in clear and 
unambiguous terms, so that there can be no misapprehension as to exactly what 
is meant. A. I. R. 1937 Nag. 170. Where the order is an ambiguous order, such 
order is not against the claimant under this rule and as such Art. 11 of the 
Limitation Act has no application. 19 N. L. J. 308. Where a person has been 
actifally in possession of certain properties adversely to the owner thereof 
the dismissal of a claim petition preferred by him under Order 21, r. 63, does not 
operate as an interruption of that adverse possession by operation of law, especially 
when the attachment is raised subsequently. 1936 M. W. N. 1113=44 L. W, 
617. A suit is not barred under article 11 where person acts in two capacities 
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in two proceedings. 158 Ind. Cas. 175=42 L. W. 215 = 1913 M. W. N. 524= A.I.R. 
1935 Mad. 670=68 M. L. J. 120. 

Costa — Under s. 63, Court cannot allow the successful party in a regular suit 
to have his costs of the claim petition. A. I. R 1925 Mad. 233 = 20 L. W. 557“ 
35 M. L. T. 106=83 Cas. 89 ; see also 37 Ind. Cas. 78 = 3 O. L. J. 529. In a 
regular suit the question of costs of the miscellaneous proceedings should also be 
dealt with. A. I. R. 1928 Rang. 245 = 6 Rang. 408 = 112 Ind. Cas. 285 ; see also 
A. I. R. 1929 Rang. 128=119 Ind. Cas. 213; 144 Ind. Cas. 3i5 = A. 1 . K. 1933 
Rang. 91. 

Appeal. — A claimant under rule 58 cannot 6Ie an appeal or second appeal 
under s. 47. 3 L. W. 377*34 Ind. Cas. 759; see also 35 Ind. Cas. 6 = 38 A. 537 = 
14 A. L. J. 722 ; 3S Ind. Cas. 152. If on an objection of a third party the application 
for execution is dismissed, the decree -holder can either bring a suit against objector 
or prefer an appeal. No revision can he. 38 Ind. Cas. 299. Appeal from original 
side from order in claim case does not lie. 37 C. W. N. 641=60 C. 914 = A. 
I. R. 1933 Cal. 715. 

Revision.— Conclusive in rule 63, means “unappealable” and docs not preclude 
revision in case of an order under r. 60, or r. 61 in proper cases. A. 1 . R. 1927 
286= ioN. L. J. 155=103 Ind. Cas. 12; see also 120 Ind. Cas. 735. High Court 
can interfere in revision even though remedy of suit is open. A. 1 . R. 1933 
Rang. 259. 

Revival of Attachment. — When the claim being allowed under Order XXI, 
rule 60, a property is released from attachment and a suit is brought by decree- 
holder as provided by r. 63, and decided in his favour the result is that the 
attachment is revived although the property was released from attachment. A. 1 . R. 
1929 Cal. 524=57 C. 122=123 Ind. Cas. 737. 

Valuation. — The plaint in a suit under rule 63 has to be charged with a fixed 
Court-fee of Rs. 10 and not with ad valorem Court-fee. 64 Ind. Cas. 49* The 
proper valuation for purposes of jurisdiction is the decree-amount and not the value 
of the property when it is higher than the decree-amount. 38 A. 72 = 13 A. L. J. 
1104=31 Ind. Cas. 879 : but see A. I. R. 1929 Mad. 323=56 M. L. J. 589=119 Ind. 
Cas. 46 ; 137 Ind. Cas. 55 = A. 1 . R. 1932 Rang. 20. 


Sal^ generally. 


64 . [S. 284 .J Any Court executing a decree may order that any property 
„ . . , , attached by it and liable to sale, or such \yoi- 

Power to order property atta- Hon theretrf as may seem necessary to satisfy 

the decree, shall be sold, and that the proceeds 
of such sale or a sufficient portion thereof, shall 
be paid to the party entitled under the decree to receive the same. 


ched to be sold and proceeds 
to be paid toperson entitled. 


Scope. — Attachment is a condition precedent for sale. A. I. R. 1930 Mad. 
414=120 Ind. Cas. 863 ; 42 Ind. Cas. 259 ; but see A. I. R. 1931 Cal. 35“57C. 
1206=129 Ind. Cas. 779 -, A. I. R. 1923 Pat. 45=3 P. L. T. 765 = 2 Pat. 207 = 68 
Ind. Cas. 363 ; 64 Ind. Cas. 420 = A. I. R. 1922 Nag, 267=18 N. L, R. 152=4 N.L.J. 
118=63 Ind. Cas. 420. Sale is valid where proclamation contains correct number, 
no matter writ of attachment states wrong one. A. I. R. 1931 Cal. 35 = 57 C. 
1206= 129 Ind. Cas. 779 - Proceedings if not objected to on notice of sale procla- 
mation cannot be questioned at sale. A. I. R. 1930 Lah. 685 = 121 Ind. Cas. 369. 
Where property attached by one Court but sold by different Court the sale Is not 
invalid. A. I. R 1929 Mad. 852 = 30 L. W. 649 = 125 Ind. Cas. 90. Attachment may 
be had before judgment. A I.R. 1929 Cal. 818 = 33 C. W. N. 848 = 57 C. 67-A.I.R. 
1929 Cal. 67 = 126 Ind. Cas. 43. Where there are two applications for sale in 
execution of two decrees of different decree-holders sale should be ordered first 
in case of application which is prior. 138 Ind. Cas. 686= A. I. R. 1933 
Money decree cannot be sold. 141 Ind. Cas. 37=11 Pat. 36= A. I. R. 1932 Pat. 349. 
Court in execution can sell any right and interest of judgment-debtor which he is 
competent to sell A. I. R. 1931 Oudh 352=7 Luck. iii. The material date for 
determining the status of a defendant in execution as to whether he is an agri- 
culturist or not, under the Dekha j Agriculturists' Relief Act, is the date of the 
order for sale under Order 21, rule 64, C. P. Code, and not the date of the order 
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subsequently made after notice under Order 21, rule 66. 152 Ind. Cas. 589= A. I. R. 
1934 Bond. 3^3*36 Bom, L. R. 804. The absence of an attachment is an irregularity 
but does not render the sale absolutely void. 15 1 Ind. Cas. 382 » A. I. R. 1934 
Rang. 188. 


65. [S. 286.] Save as 
conducted 


Otherwise prescribed, every sale in execution of a 
decree shall be conducted by an officer of the 
Court or by such other person as the Court 
may appoint in this behalf, and shall be made 
by public auction in manner prescribed. 


Sales by whom 
and how made. 


N, B , — For local amendments in C. P., and Rangoon.— infra. 

Scope. — Sale is complete when property is knocked down to highest bidder. 13 1 
Ind. Cas. 227 = A, I. R. 1931 Lah. 78 ; A. I. R. 1936 Lah. 55 s. Bidders can be 
from a particular class of persons. A. 1. R. 1927 Bom. 143 = 29 Bom. L. R. io2 = ico 
Ind. Cas. 1008. Where sale is made under direction of officer not entrusted with sale, 
but subsequently the fact that the sale is made is recorded by proper officier, sale is 
invalid. A. I. R. 1928 Pat. 615 = 8 Pat. 122 = 9 P. L. T. 627=113 Ind. Cas. 681. 
According to the Rangoon High Court, highest bid need not be accepted by the 
Judge for the completion of the sale. A. I. R. 1929 Rang. 311 = 7 Rang. 425 = 120 
Ind. Cas. 142. 


66. [S. 287.] (1) Where any property is ordered to be sold by public 
Proclamation of sales by in execution of a decree, the Court shall 

public auction. 


cause a proclamation of the intended sale to be 
made in the language of such Court. 

(2) Such proclamation shall be drawn up after notice to the decree-holder 
and the judgment -debtor and shall state the time and place of sale, and specify 
as farily and accurately as possible — 

{a) the property to be sold ; 

\d) the revenue assessed upon the estate, or part of the estate, where the 
property to be sold is an interest in an estate or in part of an estate paying 
revenue to the Government ; 

{c) any incumbrance to which the properly is liable ; 

Id) the amount for the recovery of which the sale is ordered ; and 
{e) every other thing which the Court considers material for a purchaser 
lo know in order to judge of the nature and value of the property. 

(3) Every application for an order for sale under this rule shall be accom- 
panied by a statement signed and verified in the manner hereinbefore prescribed 
for the signing and verification of pleadings and containing, so far as they are 
known to or can be ascertained by the person making the verification, the 
matters required by sub-rule (2) to be specified in the proclamation. ^ 

(4) For the purpose of ascertaining the matters to be specified in the pro- 
clamation, the Court may summon any person whom it thinks necessary to 
summon and may examine him in respect to any such matters and require him 
to produce any document in his possession or power relating thereto. 

A^. B . — For local amendments in C. P., Lahore, Peshwar and Rangoon. — 
infra. 


Scope. — Court must inquire all details lequired to be mentioned in sale pro- 
clamation from the judgment-debtor. A. 1. R. 1928 Nag. 281 = 109 Ind. Cas. 443. 
Court can act on report of certain person. A. I. R. 1927 Mad. 943= 105 Ind. Cas. 
335* Failure to issue notice is material irregularity. A. 1. R. 1927 Lah. 84=99 Ind. 
Cas. 515 ; but see A. I. R. 1926 Cal. 879. Failure to mention place of sale in sale 
proclamation is material irregularity. A. I. R. 1927 Rang. 84=5 Bur. L. J. 183 = 
100 Ind. Cas. 74 Proceedings under rule 66 are administrative only. A. I. R. 1927 
All. 208=99 Ind. Cas. 208. The time of sale which is required to be set out under 
sub-section (2) means the time at which the sale would begin. 1936 A. M. L. J. 13. 
Arrears of rates are statutory charges on the property according to the Calcutta 
Municipal Act. Such charges are to be mentioned in the sale proclamation under 
sub section (2) (c). 63 C. 621. The failure to issue any proclamation at all does not 
ipso tacto vitiate the sale. A. 1. R« 1934 Rang. 188=151 Ind. Cas. 382. Where the 
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failure to pass a formal order under prder 5, rule 19, in respect of service of notice 
under Order 2f, rule 66, is not material irregularity, it does not vitiate the sale. A. I. 
R. 1934 Lah. 985. Under rule 66 it is obligatory on the Court to issue a sale proclama- 
tion and in order to state the value of the property an enquiry is necessary. 37 
Bom. L. R. 489* A. I. R. 1935 Bom. 33i“i59 Ind. Cas. 358 •, see also A. I. R. 1935 
Cal. 6 i4»i 58 Ind. Cas. 556. Where a property which is subject to a mortgage is 
not sold subject to the mortgage in execution of a decree, the auction purchaser can 
dispute its validity. A. I. R. 1935 Rang. 19 Arrears of rates due to the Corporation 
of Calcutta should be stated in the sale proclamation. 40 C. W. N. 41. Determina- 
tion of question under rule 66 is unappealable. A. I. R. 1926 Cal. 1184^96 Ind. Cas. 
567 •, A. I. R. 1927 All. 208*99 Ind. Cas. 208 A. I. R. 1926 All. 268*48 A. 260. 
Order under rule 66 coming under s. 47 is only appealable. A. I. R. 1926 Mad. 834 
*51 M. L. J. 135 ; A. I. R. 1926 Cal. 610*91 Ind. Cas. 819. Failure to publish 
sale proclamation is irregularity only. A. I. R. 1926 Cal. 577. Notice of sale pro- 
clamation is only necessary. A. I. R. 1926 Oudh 45 = 89 Ind. Cas. 107 ; see also 
A. I. R. 1924 All. 747== >9 L. W. 585^76 Ind. Cas. 173. Omission to state 
time of sale in proclamation vitiates sale if loss is proved. 15 N. L. R. 
125*51 Ind. Cas. 864. Notice issued under rule 66 is enough even for purpose 
of r. 22. A. I. R. 1921 Lah. 384=5 Lah. L. J. 67*118 P. L. R. 1920=55 
Ind. Cas. 816. Failure to mention amount of revenue assessed vitiates sale procla- 
mation. 28 C. W. N. 593*75 Ind. Cas. 546 (P. C.), Proclamation of sale is not 
rendered void for failure to mention plea of house. A. I. R. 1925 Oudh 150=80 
Ind. Cas. 667. It is not incompetent to add minor’s interest in joint-family in sale 
proclamation. A. I. R. 1929 B. 465 = 53 Bom. 777 = 31 Rom. L. R. 1115, onus of proof 
that notice was not properly served on judgment-debtor is on him. 145 Ind. Cas. 
91 5 = A. I. R. 1933 Pat. 640. Inquiry contemplated by rule is a summary one and 
need not be elaborate. 35 C. W. N. 907 = 136 Ind. Cas. 468= A. 1. R. 1932 Cal. 141. 
Under this rule Court can grant interest up to the date of sale. A. I. R. 1932 Cal. 
555 = 36 C. W. N. 404. Failure to apply under r. 66 ( 2 ) does not render sale void. 
A. I. R. 1930 Lab. 685= 121 Ind. Cas. 369. Failure to raise objections regarding 
want of attachment if not raised at time of notice of settlement of proclamation 
would operate as w A I. R. 1930 Mad. 414=120 Ind. Cas. 863. Both 

decree-holder and judgment-debtor must enquire into correctness of proclamation. 
1929 A. L. J. 619* A. I. R. 1929 All. 704. Before order for sale can be passed 
application under rule 60 (3) for order for sale must be made. A. I. R. 1929 Nag. 
305= 106 Ind. Cas. 95. Failure to object even after notice debars judgment-debtor 
from raising objections subsequently. A. I. R. 1928 Cal. 328-32 C. W. N. 309. 
Failure to issue notice is irregularity in publishing sale pioclamation within the 
meaning of Order XXI, r. 90. A. I. R. 1929 Nag. 130=25 N. L. R. 58=118 Ind. 
Cas. 49- The valuation in the sale proclamation is intended primarily for the 
protection of the judgment-debtor and for giving information to the bidders at the 
auction sale. 150 Ind. Cas. 757= 15 Fat. L. T. 552 = A. I. R. 1934 Pat. 345. 


ValuatioD. — Where a sale proclamation and notice have been settled in a 
manner so as to include properties not included in the mortgage and the judg- 
ment-debtor with full knowledge allows such properties to be sold, an objection 
by the judgment-debtor subsequently that the whole proceeding has been vitiated 
and therefore the sale ought to be set aside and ought not to be allowed. 40 C. W. N. 
428. Sale proclamation must state value of property. AIR 1930 Nag 191 — 
i24liid.Cas 250; see also 3S C. W. N. 142.^58 C. 577 ; A. I. R. 1930 Oudh 
81 = 5 Luck. 481 = 6 O. W. N. 1085=124 Ind. Cas. 422 . A. 1. R. igw Cal. 781 = 52 
C. L. J. 145=127 Ind. Cas. 257 ; A. 1. R. 1929 Cal. 818=33 C. W. N. 848 = 57 C. 67 
= 126 Ind. Cas. 43 ; A. I. R. 1924 Cal. 589=28 C. W. N. 552 = 83 Ind. Cas. 430 ; i 
fr' i'‘ ***~37 Ind. Cas. 372 ; A. 1. R. 1934 Cal. 200 ; A. I. R. 1934 Cal. 204. 

Valuation at 20 limes of revenue is no valuation at law, 3 Pat. L. J. 580=48 Ind. Cas. 
141. Proclamation containing other than Court’s valuation is wronir. a Pat L. I 2 7 
=4J Ind. Cas. 193. J A. I. R. 1923 Pat. 445=73 lud* Cas. 317. Court’s valuation of 
property in preparing proclamation need not be accurate. A I. R. 1922 Pat 55i = i 
Pat. 214=75 Ind. Cas. 185. Incorrect valuation gives right to have sale set aside. 



perty in proclamation is not material irregularity. A. I. R. 1927 Mad. 1009=106 Ind. 
^s.20i ; 106 Ind. Cas. 138- A. I. R 1928 Mad. 398 j 109 Ind. Cas. 443 J 7oInd. 
Cas. 308 ; A. 1. 8 . 193* All. 664. Order fixing «pset. price is nnappe^able. A. I. R. 



O. 21, p. 67.] 


THB CODE or CIVIL PROCBDORE, 


625 


1928 Mad. 1169=^114 Ind. Cas. 652. Refusal to change value or to adjourn sale 
being an administrative order is unappealable. A. I. R. 1928 Bom. 245 = 52 B. 444a 
30 Bom. L. R. 679=111 Ind. Cas. 892. Court need not state its value in sale pro- 
clamation. A. I. R. 1928 Mad. 503=51 M. 655 = 27 L. W. 5773=55 M. L. J. 363=109 
Ind. Cas. 698. Fixing upset price before fixed date is without jurisdiction. A. I. R. 

1923 Pat. I02»3 P* L- T. 342 = 65 Ind. Cas. 360 ; see also A I. R. 1923 Mad. 619= 
44 M. L. J. 599=^72 Ind. Cas. 836. Failure to attend and settle terms does not pre- 
clude judgment-debtor from impeaching liability of property for attachment A. I. R. 

1924 Mad. 1 = 46 M. 1=45 M. L. J. 346=74 Ind. Cas. 155. But failure to assist 
Court in estimating valuation after notice for settling sale proclamation operates as 
estoppel. A. I. R 1924 Pat 111 = 1923 Pat. 283=4 P. L. T. 721 = 74 Ind. Cas. 838. 
Where valuation of property cannot be ascertained by Court, the valuation given 
by the decree-holder as well as the judgment-debtor may be mentioned, 35 C. W.N. 
142=132 Ind. Cas. 687=580. 577 = A. I. R. 1931 Cal. 520 ; see also 35 C. W. N. 
9o7 = A. I. R. 1932 Cal. 141 ; 37 C. W. N. 231 = 60 C. 58i=A. I. R. 1933 Cal. 511. 
Order as regards valuation is not appealable. A. I. R. 1932 All. 136=1931 A. L. }. 
1084. As regards valuation of leasehold, vide A. I. R. 1934 Lah. 146=149 Ind. 
Cas. 104. 

Income of the property.— Sale proclamation need not mention the income 
of the property. A. I. R. 1930 Lah. 692 = 122 Ind. Cas. 234; A. 1. R. 1928 Lah. 
918=110 Ind. Cas. 339 ; 39 Ind. Cas. 59=11 P. L. R. 1917. 

Description of property. — Misdescription of property is no ground for 
invalidating sale, if property could be identified otherwise. A. I. R. 1929 Cal. 409= 
33 C. W. N. 305 = 56 C. 902=120 Ind. Cas. 151. Property should be so described 
as to identify it. A. I. R. 1928 Pat. 615 = 8 Pat. 122 = 9 P. L. T. 627 = 113 Ind. Cas. 
681. Purchaser takes the risk if property does not answer description unless sale 
is vitiated by fraud. 9 Bur. L. T. 169=8 L. B. R. 527=33 Ind. Cas. 1003. 

Encumbrance. — Proclamation should not specify mere alleged encumbrance. 
134 Ind. Cas. 746=9 Rang. 367 = A. I. R. 1931 Rang. 301. Court can only notify 
but cannot order sale subject to prior encumbrance. 132 Ind. Cas. 767=8 O. W. N. 
179 = A. I. R. 1931 Oudh 157. Omission to mention encumbrances in sale proclama- 
tion cannot be by itself injurious to judgment-debtor. 143 Ind. Cas. 673=55 A. 519 
= 1933 A. L. J. 1273= A. I. R. 1933 All. 546 ; see also 140 Ind. Cas. 494=A. I. R. 
1932 AH. 369. Where reasonable particulars of encumbrances are given, exact 
amount need not be given. A. I. R. 1934 Mad. 260. In a suit by subsequent 
mortgagee prior mortgage may be shown in sale proclamation. A. I. R. 1921 Oudh 
88=50. W.N. 210=110 Ind. Cas. 79. It is sufficient if the sale proclamation 
mentions the encumbrances and the other details relating thereto. It Is not 
necessary that the amount of interest should be calculated actually and the figure 
given. 66 M. L. J. 464= A. I. R. 1934 Mad. 260=39 L. W, 396=1934 M. W. N. 123 
= 150 Ind. Cas. 1134. 

Other information.— Court is justified in giving information material for 
judging the nature and value of property. 136 Ind. Cas. 47=i93i M. W. N. 1162 = 
61 M. L. J. 683=56 M. 205 = A. I. R. 1932 Mad. 119. High Court will not interfere 
where judge has used his discretion fairly under Order 21, rule 66 (2) (e). 139 Ind. 

Cas. 225 = 36 C. W. N. 347= A. 1. R. 1932 Cal. 576. Omission to specify time and 
place of sale by proclamation constitutes material irregularity in conduct of sale. 
A. I. R. 1937 All. 407. 


67. [S, 289.] (1) Every proclamanation shall be made and published, as 

mm VMM.. VkA an vnAnnAW 1%.. 


Mode of making proclama- 
tion. 


nearly as may be, in the manner prescribed by 
rule 54, sub-rule (2). 


(2) Where the Court so directs, such proclamation shall also be published 
in the '^official Gazette,”* or in a local newspaper or in both, and the costs of 
such publication shall be deemed to be costs of the sale. 

(3) Where property is divided into lots for the purpose of being sold 
separatoly, it shall not be necessary to make a separate proclamation for each 
lot unless proper notice of the sale cannot, in the opinion of the Court, other- 
wise be given. 


* Substituted by G. I. Order of 1937. 
C. P. Code-79 
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Looal amendment in Burma.— For ‘'official Gazette” read "Gazette.*’ 

Scope. — A proclamation affixed to one of the properties is quite sufficient. 
A. 1 . R. 1930 Lah. 685 = 121 Ind. Gas. 369. Failure to publish sale proclamation by 
beat of drum where it is possible is material irregularity. 1933 A. L. J. 73”” 55 A. 
182= A. 1 . R. 1933 A. 147. For publication of proclamaiion, no particular period is 
required to be elapsed. 140 Ind. Gas. 732 = 36 G. W. N. 242= A. I. R. 1922 
Gal 627. 


68. [S. 290.] Save in the case of property of the kind described in the 
. . proviso to rule 43, no sale hereunder shall, 

lime 01 sa e. without the consent in writing of the judgment- 

debtor, take place until after the expiration of at least thirty days in the case 
of immovable property, and of at least fifteen days in the case of movable 
property, calculated from the date on which the copy of ihe proclamation has 
been affixed on the Court«house of the Judge ordering the sale. 


For local amendments in Allahabad, Lahore, Oudh and Peshwar . — Vttie 

infra. 


Scope. — Where a sale takes place 29 days after sale proclamaiion in Court, it 
was not illegality but a material irregularity and the sale cannot be set aside 
unless substantial injustice resulted. A. 1 . R. 1924 Nag. 293 = 78 Ind. Gas. 746 ; 
see also 20 I. R. 176=21 C. 66 ; 31 C. 385 ; 68 Ind. Gas. 363 = 3 P. L. T. 765 = A. 
I. R. 1923 Pat. 45 = 2 Pat. 207 ; 145 Ind. Gas. I2S = A. I. R. 1933 Lah. 186 ; but 
see 16 C. 794 ; i 7 C. 769 (f . B.). 


69. [S. 291.] (1) The 

Adjournment or stoppage 
of sale. 


Court may, in its discretion, adjourn any sale 
hereunder to a specified day and hour, and the 
officer conducting any such sale may in bis 
discretion adjourn the sale, recording his reasons 


for such adjournment : 

Provided that, where the sale is made in, or within the precincts of the 
Court-house, no such adjournment shall be made without the leave of the 
Court. 


( 2 ) Where a sale is adjourned under sub-rule ( 1 ), for longer period than 
Y seven^ days, a fresh proclamation under rule 6L shall be made, unless the 
^judgment-debtor consents to waive it. 

( 3 ) Every sale shall be stopped if, before the lot is knocked down, the 
debt and costs (including the 'costs of the sale) are tendered to the officer 
conducting the sale, or proof is given to his satisfaction that the amount of 
such debt and costs has been paid into the Court which ordered the sale. 

N. B, — £or local amendments in Allahabad, Bombay, C. P., Lahore, Oudh, 
Peshwar and Rangoon. — Vide infra. 

Scope.— Omission to state date and hour of adjourned sale vitiates sale. A. 1 . R. 
1930 All. 540=1930 A. L. J. 1062 = 124 Ind. Gas. 721 ; see also 19 N. L. J. 103. 
Hour of adjourned sale may be presumed to be same but date of hour should be 
fixed. A. 1 . R. 1928 Mad. 823 = 110 Ind. Gas, 779. Holding of sale on day to 
which it w^s not adjourned is material irregularity. A. I. R. 1921 Cal. 597=35 G. 
L. J. 140=65 Ind. Gas. 746. Omission of fresh proclamation after adjournment 
is irregularity. A. 1 . R. 1928 Pat. 615 = 8 Pat. 122 = 113 Ind. Gas. 681 ; see also 
A. I. R. 1928 Oudh 98=2 Luck. 490=40. W. N. 273=100 Ind. Gas. 787 ; 43 A. 
433=‘6 o Ind. Gas. 763=19 A. L. J. 262 ; A. 1 . R. 1923 Rang. 154=2 Bur. L. J. 54= 
75 Jnd. Gas. 343 ; 3 P. L. W. 357=41 Ind. Gas. 63. Omission to announce hour 
fiimd for sale is material irregularity. A.I.R. 1927 All. 241-S49A. 405 = 25 A.LJ. 302= 
99 Ind. Gas. 926. Successive adjournments beyond seven days is mere irregularity. 
A. 1 . R. 1929 Mad. 24=117 Ind. Gas. 727. Where with the hope of higher bid the 
property is kept under hammer for 12 days, it is a continuous sale and rule 69 (2) 
does not apply. A. 1 . R. 1927 Pat. 313=6 Pat 432=^8 P. L. T. 796=104 Ind. Gas. 
315. Where a sale has taken place without communication of the order of stay 
the sale is good and not a nullity. A.I.R. 1930 Lah. 17 = 11 Lah. L. J. 457=125 
Ind. Gas. 53. This lule does not apply where sale is postponed on the ground 
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that the decree has been satisfied. A. I. R. 1923 Pat. 572 = 4 P. L. T. 495=75 
Ind. Cas. 676, Sale by amin in ignorance of postponement order by Court is 
nullity. A. I. R. 1921 All. 102 = 19 A. L. J. 225 = 62 lad. Cas. 687. Order under 
rule 69 is only interlocutory. A. I. R. 1924 Mad. 234=46 M. L. J. 71 = 18 L. W. 
61 5 = (1923) M. W. N. 894=75 Ind. Cas. 901. Where sale is adjourned, without 
reasons being recorded, it amounts to material irregularity. 140 Ind. Cas. 499= 
1932 A. L. J. 357==A. I. R. 1932 All. 369. So also when it is adjourned and no 
time is specified, it is material irregularity. Ibid \ see 143 Ind. Cas. 673=55 A. 
519=1933 A. L. J. I273 = A. I. R. 1933 All. 546 ; 37 C. W. N. 622 = A. I. R. 1933 
Cal. 662. This rule does not refer to a case where sales on the same sale list held 
in accordance with the rules of the Court continue beyond the first day. A. I. R. 
1937 Pat. 386. Rule 69 of Order 21 is very general and there is nothing to prevent 
the Court adjourning the sale at the request of the third party. A. I. R. 1935 Mad. 
295=41 L. W. 192=156 Ind. Cas. 492=1935 M. W. N. 200. Rule 69 (i) only 
provides that where the Court adjourns a sale the Court should specify the day and 
hour, but it does not provide that the officer making the adjournment should also spe- 
cify the hour. A. 1. R. 1935 All. 182= 153 Ind. Cas. 410. Where the executing Court 
makes an order postponing the sale but the sale has been effected before such 
order reached the officer conducting it, the Court is justified in setting aside the 
sale on the ground that the sale could not be legally held after the Court has 
passed an order postponing it. A I. R. 1935 Lah. 694. 

Clause (3).— Notice to the clerk in the Collector's office is not sufficient notice to 
the Collector that the amount has been paid into Court. It is the officer conducting the 
sale who has to be satisfied as to that or to when the full amount must be tendered. 
A. I. R. 1935 Lah. 694. 


70. [S. 287, last para ] Nothing in rules 66 to 69 shall be deemed to apply 

to any case in which the execution of a decree 
has been transferred to the Collector. 


Saving of certain sales. 


Scope.— F/V*. A. I. R. 1929 Ouclh 235 = 6 O. W. N. 226=4 Luck. 635=117 Ind. 
Cas. 431. 


Defaulting purchaser answer- 
able for loss on re-sale. 


71. [S. 293.] Any deficiency of price which may happen on are-sale 

by reason of the purchaser's default, all ex- 
penses attending such re-sale, shall be certified 
to the Court or to the Collector or subordinate 
of the Collector, as the case may be, by the officer or other person holding 
the sale, and shall, at the instance of either the decree^holder or the judg- 
ment debtor, be recoverable from the defaulting purchaser under the provisions 
relating to the execution of a decree for the payment of money. 


Scope. — Defaulting purchaser is answerable for loss on re-sale if his bid is 
finally accepted by Court. A. I. R. 1929 Lah. 673 = 118 Ind. Cas. 901 ; A. I. R. 1925 
Mad. 631 = 21 L. W. 232 = 87 Ind. Cas. i ; A. J. R. 1924 Mad. 476=46 M. L. J. 
134=34 M. L. T. 358=78 Ind. Cas. 296; 42 M. 776=37 M. L. J. 274 = (i9i9) 
M. W. N. 784 = 54 Ind. Cas. 805 ; 43 Ind. Cas. 685 = 41 M. 474=34 M. L. J. 156= 
23 M. L. T. 9=(i9i8) M. W. N. 1121. Defaulting purchaser is not liable for 
deficiency if re-sale is not held forthwith. A. I. R. 1929 Lah. 714=121 Ind. Cas. 
189 ; 88 Ind. Cas. 131 = 12 O. L. J. 261=2 O. W. N. 212 = A. I. K. 1925 Oudh 397 ; 
see also A. I. R. 1922 All. 200=20 A. L. }. 105 = 40 A. 266=65 Ind. Cas. 815 (F. B.) ; 
45 P. W. R. 1916=32 Ind. Cas. 407. Remedy under this rule is not exhaustive. 
(1919) Pat. 210=50 Ind. Cas. 59. Defaulting purchaser is liable for interest only 
from date of order to pay. A.I.R. 1924 Mad. 476=49 M.L J. 134=19 L.W.i97=78 Ini 
Cas. 296. Certificate under rule 7 1 as to deficiency can be executed and attached as 
decree. A, I. R. 1926 All. 379=24 A. L. J. 385=95 Ind. Cas. 1033. Order concerning 
liability to pay deficit is appealable. A. I. R. 1927 Nag. 112 = 23 N. L.R. 14 = 100 Ind. 
Cas. 691. In execution of a decree for deficiency defaulting purchaser becomes judg- 
ment-debtor. A. I. R. 1926 Mad. 872 = 49 M. 570=97 Ind. Cas. 86. Decree-holder 
means decree-holder who brings property to sale. A. I. R. 1926 Mad. 672=49 M. 
570=97 lod. Cas. 86. Where deficit is less than Rs. 500, no second appeal lies. 
A. I. R. 1921 Bom. 229=45 B. 223=22 Bom. L. R. ii93= 59 Cas. 192. This rule 
applies to insolvency proceedings. A. I. R. 1921 Nag. 25 = 17 N. L. R. 49=62 lad. 
Cas. 307. Separate suit cannot lie to set aside order under rule 71. A. 1. R. 1925 
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360=12 O. L. J. 8 o-x 2 O. W. N. 141=29 O. C. 18-87 Ind. Cas. 284. 
M isdescription of property by decree-holder is fraud and defaulting purchaser is 
not liable for deficit. A. I. R. 1929 Oudh. 294=6 O. W. N. 407 — 4 Luck. 814—118 
ind. Cas. 833 ; see also 134 Ind. Cas. 692-33 Bom. L. R. 750= A. 1. R. 1931 B. 367. 
Dcfkiency IS not recoverable by officer holding sale. 134 Ind. Cas. 692 — 33 Bow. 

730— A. I. R. 1931 Bom. 367. Where deficiency is certified but not in pres- 
cribed form, deficiency can be recovered. 141 Ind, Cas. 367 = 29 N. L. R. 52 -A. I. 
K. 1933 Nag. 123. The decree-holder who can recover the deficiency in price 
resulting on re-sale by reason of the purchaser’s default under rule 71 is not any 
decree-holder of the judgment-debtor or any decree-holder who is entitled to share 
ratably under s. 73, but no decree-holder who brings the property to sale. A. I. R. 
1936 Oudh 277= 1936 O. W. N. 559= 163 Ind. Cas. 175. 

72. [S. 294.] (1) No holder of a decree in execution of which 

Decree-holder not to bid for property is sold shall, without the express 
or buy property without per- permission of the Court, bid for or purchase 
mission. the property. 

(2) Where a decree-holder purchases with such permission, the purchase- 
Where decree-holder pur- 

chases, amount of decree may subject to the provisions of section 73, 

be taken as payment. ^ against one another, and the Court 

executing the decrees hall enter up satisfaction 
of the decree in whole or in part accordingly. 

(3) Where a decree-holder purchases by himself or through another 
person, without such permission, the Court may, if it thinks fit, on the 
application of the judgment-debtor or any other person whose interests are 
affected by the sale, by order set aside the sale; and the costs of such 
application and order, and any deficienay of price which may happen on 
the re-sale and all expenses attending it, shall be paid by the decree-holder. 

Af. B , — For local amendments in Allahabad, Bombay, Oudh, Pcshwar and 
Rangoon.— mfra, 

Bcopa^Rule 72 (i) does not apply to U. P. A. I. R. 1927 All. 681-25 A. L. J. 
891 = 103 Ind. Cas. 293. Decree-holder is deemed to be permitted to bid under 
the rule if actually allowed to bid at sale. A. I. R. 1927 Pat. 312-6 Pat. 432 = 8 P. L. 
T4 706— 104 Ind. Cas. 315. Purchase without permission under the rule is mere 
voidable. A. I. R, 1927 Mad. 1135-101 Ind. Cas. 89; see also 41 B. 857-39 
Ind. Cas. 3=19 Bom. L. R. 75 ; A. I. R. 1923 Cal. 302 = 27 C. W. N. 208=37 C. L. J. 
403=75 Ind. Cas. 196 ; A. I. R. 1922 P. C. 336 = 24 A. L. J. 23=49 I. A. 312 = 
27 C. W. N. 294-44 M. L. J. 718 = 25 Bom. L. R. 680-67 Ind.Cas.9J4(P.C.); 
62 Ind. Cas. 854— A. 1. R. 1921 Mad. 402 — 13 L. W. 616— (1921) M. W. N. 535. 
Decree-holder bidding with permission at Court at auction sale is in the position 
of ordinary purchaser. 142 Ind. Cas. 595-10 O.W. N. 1-8 Luck. 233-A. I. R. 
1933 Oudh 124. Order 21, rule 72, provides that the decree holder can himself bid 
for and purchase the property unless debarred by an order of the Court. Where 
therefore the ofiiper in charge of the sale proceedings dishonestly sent away the 
decree-holder in order that he should not be in a position to raise the bids there is 
a serious irregularity in the conduct of the sale resulting in loss to the decree- holder. 
A. I, R. 1934 Oudh. 94,= II O.W.N. 116. The executing Court has power under this 
rule to inpose a condition to the permission given to the decree-holder to bid at an 
execution sale, that he must bid up to that amount. 39 C. W. N. 1293. The decretal 
amount is set off against the purchase price automatically by operation of law and no 
order of the Court is necessary in order that the respective amounts may be set off 
against each other. A. I. R. 1935 Lab. 690 ; see also 59 B. 310—37 Bom. L. R. 78 
= A, I. R. 1935 Bom. 176 ; A. 1. R. 1935 Mad. 907. Exemption to decree-holder 
from making deposit of 25 p. c. of purchase money, under rule 84 (2), need not be 
expressed and is necessarily implied if permission Is granted to him under yile 72 
to bid. A. I. R. 1931 Lah. 78— 13 1 Lab. 387— 121 Ind. Cas. 227. Order for set- off 
under the rule is possible only after sale has taken place. A. 1. R. 1931 Bom. 252 
»33 Bom. L. R. 503. Decree-holder purchaser must pay poundage as part of 
execution costs. A. I. R. 1929 All. 266— (1929) A, L. J. 243— 118 Ind. Cas. 378. 
Even permission granted to decree-holder to set off purchase money against decretal 
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amount does not affect right of rival decree-holder to distribute under s. 73. 12 L. 
W. 328 = 59 Ind. Cas. 86 •, see also A. I. R. 1930 Cal. 761 = 52 C. L. J; 19=129 Ind. 
Cas. 776 ; A. I. R. I93* Ro™* 252 = 33 Bom, L. R. 503 ; 1933 A.. L. J iio2 = A. I. R. 
1933 All. 666 ; A.I.R. 1931 Bom. 350*55 473 = 33 Bom. L. R. 537*133 Ind. Cas. 

817 ; 130 Ind. Cas. 458 = A.I.R. 1931 Mad. 103=1930 M. W. N. 568=130 Ind. Cas. 
458. Sale cannot be upheld where Receiver purchases property at auction sale 
as decree-holder. 139 Ind. Cas. 186=36 C. W. N. 125=55 C. L. J. 85 = 59 C. 
956= A. I. R. 1932 Cal. 672. Set-off should be deemed to be made as soon as sale is 
made and other decree- holders cannot claim ratable distribution in the amount 
of bid. 145 Ind. Cas. 975 = 1933 M. W. N. 1145*38 M. L. W. 529=65 M. L. J. 569 
= A. I. R. 1933 Mad, 804. Order refusing to execute order granting ratable 
distribution is appealable. 133 Ini. Cas. 166=12 P. L. T. 477 = 10 Pat. 830= A. I. R. 
1931 Pat. 359. Where decree-holder has been allowed to bid upto decretal amount 
need not offer decretal amount plus costs of sale. 145 Ind. Cas. 158 = A. I. R. 
1933 Bang. 151=6 R. R. 26. Where decree-holder does not bid upto price 
mentioned in sale proclamation. Court cannot dismiss execution. A. I. R. 1934 
Pat. 345. Where proceedings are transferred to Collector, decree-holder can 
apply to him for leave to bid but should apply to Court for set-off under rule 72. 
44 Bom. L. R. 346=22 Bom. L. R. 106=55 I^^* 527* purchase by 

dectee-holder without leave is also voidable at the instance of judgment-debtor. 
44 B. 352 = 22 Bom. L. R 296 = 36 Ind. Cas. 349. 


78. [S. 292.] No officer or other person having any duty to perform in 


Restriction on bidding or 
purchase by officer. 


connexion with any sale shall, either directly 
or indirectly, bid for, acquire or attempt to 
acquire any interest in the property sold. 


NoteB.^ViWe A. I. R. 1924 Lah. 70=40 P. L. R. 1922 = 69 Ind. Cas. 718. 


Sale of Movable Property. 


74. [JNew.'\ (1) Where the property to be 
Sale of agricultural produce, sold is agricultural produce, the sale shall be 

held,— 

{a) if such produce is a growing crop, on or near the land on which such 
crop has grown, or 

(d) if such produce has been cut or gathered, at or near the threshing-floor 
or place for treading out grain or the like or fodder stack on or in which it 
is deposited : 

Provided that the Court may direct the sale to be held at the nearest place 
of public resort, if it is of opinion that the produce is thereby likely to sell to 
greater advantage. 

(2) Where, on the produce being put up for sale, — 

(a) a fair price, in the estimation of the person holding the sale, is not 
offered for it, and 

{b) the owner of the produce or a person authorized to act in his behalf 
applies to have the sale postponed till the next day or, if a market is held at 
the place of sale, the next market-day, 

the sale shall be postponed accordingly and shall be then completed, whatever 
price may be offered for the produce. 


75. [New.] (1) Where the property to be sold is a growing crop and the 
c . , w . crop from its nature admits of being stored but 

^ has not yet been stored, the day of the sale shall 

‘ be so fixed as to admit of its being made ready 


for storing before the arrival of such day, and the sale shall not be held until 
the crop has been cut or gathered and is ready for storing. 

,( 2 ) Where the crop from its nature does not admit of being stored, it may 
be sold before it is cut and gathered, and the purchaser shall be entitled to 
enter on the land, and to do all that is necessary for the purpose of tending and 


cutting or gathering it. 


N. A— For local amendments in C. P., Ondb, Peshwar and Punjab.— infra. 
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Negotiable instruments and 
shares in corporations. 


76. [S. 296.] Where the property to be sold is a negotiable instrument 

or a share in a corporation, the Court may, 
instead of directing the sale to be made by 
public auction, authorize the sale of such instru- 
ment or share through a broker. 

77. [S. 297,] (1) Where movable property is sold by public auction the 

. , , , . price of each lot shall be paid at the time of sale 

Sale by public auction. ^ ^ officer or other person 

holding the sale directs, and in default of payment the property shall forthwith 


be re sold. 

(2) On payment of the purchase-money, the officer or other person holding 
the sale shall grant a receipt for the same, and the sale shall become absolute. 

( 3 ) Where the movable property to be sold is a share in goods belong- 
ing to the judgment-debtor and a co-owner, and two or more persons, 
of whom one is such co-owner, respectively bid the same sum for such 
property or for any lot, the bidding shall be deemed to be the bidding 
of the co-owner. 


78. [S. 293.] No irregularity in publishing or conducting the sale of 

movable property shall vitiate the sale ; but any 
person sustaining any injury by reason of such 
irregularity at the hand of any other person may 
institute a suit against him for compensation or 
(if such other person is the purchaser), for the recovery of the specific property 
and for compensation in default of such recovery. 


Irregularity 
sale, but any 
may sue. 


not to 
person 


vitiate 

injured 


Scope.— On sale of movable property it automatically becomes absolute. A.I R. 
1930 Lab. 236=33 P. L. R. 241 »i 15 Ind. Cas. 70 ; see also A. I. R. 1930 All. 

124 Ind. Cas. 48. Under the rule irregularity in publishing or conducting sale of 
movable property does not vitiate sale. 1 19 (nd. Cas. 285 (All). 


79. [Ss. 299, 300, 801.] ( 1 ) Where the property sold is movable property 
, - of which actual seizure has been made, it shall 

^ bedeU«.,^».b.pu,d»«,. 


(2) Where the property sold is movable property in the possession of some 
person other than the judgment-debtor, the delivery thereof to the purchaser 
shall be made by giving notice to the person in possession prohibiting him 
from delivering possession of the property to any person except the 
purchaser. 

(3) Where the property sold is a debt not secured by a negotiable instru- 
ment, or is a share in a corporation, the delivery thereof shall be made by a 
written order of the Court, prohibiting the creditor from receiving the debt 
or any interest thereon, and the debtor from making payment thereof to any 
person except the purchaser, or prohibiting the person io whose name the 
ehare may be standing from making any transfer of the share to any person 
except the purchaser, or receiving payment of any dividend or interest thereon, 
and the manager, secretary or other proper officer of the corporation from 
permitting any such transfer or making any such payment to any person except 
the purchaser. 

Bcope.^Simple mortgage-deed can be sold under the rule. A. I. R. 1924 All. 
976-46 A. 917=22 A. Ln J. 840=80 lad. Cas. 890. This rule does not compel a 
company to accept purchaser of shares at Court sale as the transferee. ‘41 B. 76 ^ 18 
Bom. L. R. 982 = 37 Ind. Cas. 669. 


8 (X [S. 802.] (1) Where the execution of a document or the endorse^ 

ment of the party in whose name a negotiable 
instrument or a share in a corporation is standing 
is required to transfer such negotiable instru- 
nmtorfhare, the Judge or such officier as be may appoint io thu . behalf 


Transfer of negotiable instru- 
ments and shares. 
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may execute such document or make such endorsement as may be necessary, 
and such execution or endorsement shall have the same effect as an execution 
or endorsement by the party. 

(2) Such execution or endorsement may be in the following form, 
namely : — 

A. B. by C. D., Judge of the Court of (or as the case may be\ in a suit by 
E. F. against A. B. 

( 3 ) Until the transfer of such negotiable instrument or share, the Court 
may, by order, appoint some person to receive any interest or dividend due 
thereon and to sign a receipt for the same ; and any receipt so signed shall be 
as valid and effectual for all purposes as if the same had been signed by the 
party himself. 

Scope. — To entitle purchaser at auction of share to the share, execution of 
transfer by Court under this rule which is permissive is not necessary in every case 
but only where execution is required for transfer. A. I. R. 1928 Mad. 571^(1928) 
M. W. N. 442 = 28 L. W. 932 = 111 Ind. Cas. 225. 


81. [S. 303.] In the case of any movable property not hereinbefore 
^ / provided for, the Court may make an order 

other property” e o yggtjng gucj, property in the purchaser or as he 

^ ^ may direct ; and such property shall vest 

accordingly. 


N. 5.— For local amendment in Burma . — Vide inira. 

Scope. — Mortgagee of movables cannot follow the same into hands of auction 
purchaser. A. I. R. 1925 Rang. 303=4 Bur. L. J. 135=92 Ind. Cas. 370. Rulo 81 is 
subject to accepted piinciple that Court's or its officer’s acts should prejudice none. 
A. 1. R. 1924 Mad. 324=*4S M. L J. 849** 47 M. 543=1923 M. W. N. 811 = 33 M. 
L. T. 106=79 Ind. Cas. 651. 


Sale of Immovable Property* 


82. [S. 304.] Sales of 
What Courts may order sales. 


immovable property in execution of decrees 
may be ordered by any Court other than a Court 
of Small Causes. 


88 . IS. 305.] ( 1 ) 

Postponement of sale 
enable judgment-debtor 
raise amount of decree. 

such property, or some 
of the judgment-debtor, 


to 

to 


part 

the 


Where an order for the sale of immovable property 
has been made, if the judgment- debtor can 
satisfy the Court that there is reason to believe 
that the amount of the decree may be raised 
by the mortgage or lease or private sale of 
thereof, or of any other immovable property 
Court may, on his application, postpone the 
sale of the property comprised in the order for sale on such terms and for 
such period as it thinks proper, to enable him to raise the amount. 

(2) In such case the Court shall grant a certificate to the judgment-debtor 
authorizing him within a period to be mentioned therein, and notwithstanding 
anything contained in section 64, to make the proposed mortgage, lease 
or sale : 

Provided that all monies payable under such mortgage, lease or sale 
shall be paid, not to the judgment-debtor, but, save in so far as a decree- 
holder is entitled to set off such money under the provisions of rule 72, into 
Court : 

• Provided also that no mortgage, lease or sale under this rule shall become 
absolute until it has been confirmed by the Court. 

( 3 ) Nothing in this rule shall be deemed te apply to a sale of property 
directed to be sold in execution of a decree for sale in enforcement of a 
mortgage of, or charge on, such property. 
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Scope —Alienations under Order 2i. rule 83, are the **acts of the judgment- 
debtor alone** and clearly therefore fall under the terms ‘‘private transfer** under 
s. 64. A. I. R. 1934 Mad. 727=67 M. L. J. 741*40 L. W. 720. Where the per- 
mission granted to the judgment-debtor under Order 21, rule 83, was qualified and 
was known to the prospective purchaser the mere fact that there was an arrange- 
ment made between her and the judgment-debtor fixing a certain sum as the 
sale consideration in case the sale was sanctioned by the Court, did not give her 
any legal rights which were adversely affected by the order cancelling the per- 
mission given under Order 21, rule 83. A. I. R. 1934 Pesh. 76. Where immovable 
property under attachment was sold by the judgment-debtor after obtaining per- 
mission of the executing Court under rule 83 and the executing Court had given 
permission to judgment-debtor to satisfy the decree-holder out of the sale proceeds 
and out of sale proceeds of the property re-attached, the judgment-debtor kept the 
balance with him after satisfying some decree-holders and the purchaser filed a suit 
to set aside the attachment ar.d the sale was upheld by the trial Court on certain 
conditions and the lower appellate Court held the sale void on second appeal : 
I/e/d that the trial Court’s order to uphold the sale on the payment by the pur- 
chaser of the balance left with himself is legal and equitable. That which 
granting permission under rule 83 the executing Court ought to have ordered 
the judgment- debtor to deposit entire sale proceeds. A. 1. R. 1935 Lah. 481. 
Discretion is properly exercised in refusing certificate for private sale, after 
allowing sufficient time. A. I. R. 1921 Lah. 384*2 U. P. L. R. (Lah) 9=118 P. 
L. R. 1920=5 Lah. L. J. 67 = 45 Ind. Cas. 816. Rule 83 and para ii, Sch. HI, are 
entirely independent and uncontrolled by each other. A. I. R- 1921 Oudh 176= 

8 O. L. J. 358*66 Ind. Cas 642. For private alienation under the rule reference 
to prior incumbrancer is not at all necessary. A. I. R. 1924 Lah. 134= 5 Lah. 
L. J. 279=76 Ind. Cas. 529. Time allowed under mortgage-decree for payment can- 
not be extended under this rule. A.I.R. 1924 Mad. 234=46 M.LJ. 71= 1923 M.W.N. 
894=75 Ind 901. No special form under r.83 is necessary for Collector's written 
permission under the rule. A. I. R. 1921 Oudh 176=8 O. L. J. 358=66 Ind. Cas. 
642. Where case falls both under Order XXI, r. 83 and s. 29, Guardian and Wards 
Act, procedure under both must be followed. A. 1. R. 1922 Cal. 150 = 49 C. 911 = 
28 C. W. N. 57 = 36 C.L.J. 326*70 Ind. Cas. 990. Order under r. 83 is appealable. 
109 Ind. Cas. 524, Mortgage decrees are exempt from operation of the rule because 
right of sale is specifically provided in decree independently of attachment. A I R. 
1921 Lah. 384*118 P. L. R. 1921 = 2 U. P. L. R. 91 = 5 Lah. L. J. 67=55 Ind. 
Cas. 816. 


Appeal— No appeal lies from a decision under Order 21, rule 83, C. P. Code, 
refusing to postpone the sale of the property. A. I. R. 1937 Pesh. 64. An order 
refusing the judgment-debtor's application to postpone the sale of his property 
under this rule does not amount to the decision of the case but the order is essen- 
tially of an interlocutory nature. Hence an appeal from such an order cannot be 
treated as revision application, /did. 


Deposit by purchaser 
re -sale on default. 


and 


84. [S. 306 ] (1) On every sale of immovable property the person declared 

to be the purchaser shall pay immediately after 
such declaration a deposit of twenty-five per cent, 
on the amount of his purchase money to the 
officer or other person conducting the sale, and in default of such deposit, 
the property shall forthwith be re-sold. 

(2) Where the decree-holder is the purchaser and is entitled to set-off 
the purchase money under rule 72, the Court may dispense with the require- 
ments of this rule. 


B . — For local amendment in Oudh . — Vidig infra. 


Scope.— Failure to deposit 25 p. c. of purchase money immediately is only 
irregularity which does not affect validity of sale unless substantial injury is caus!^ 
to judgment-debtor. 144 Ind, Cas. 314*10 O. W. N. 44^= A. I. R. 1933 Oudh 
345. It is essential for the auction purchaser to deposit 25 per cent, whether he 
was the decree-holder or not If he was the decree-holder, he ought to ask the 
Court to dispense with that obligation but if he failed to do so the natural 



O. 21, p. 85.] 


THB CODB op aVlL PROCBDURB. 


633 


consequence would be that the sale would not be complete. A. I. R. 1934 Pesh. 
25. But the provisions of rule 84 are to be read along with rule 72. If the decree- 
holder’s application for set-off, is pending and the decree-holder is not called 
upon to deposit, the sale is not a nullity because 25 per cent, of the purchase 
money has not been deposited by the decree-holder at the time of the sale. 
A. I. R. 1934 Pat. 329*150 Ind. Cas. 733. In case of bid under misrepresentation. 
Court has power to restore deposit. A. I. R. 1935 All. 204*1935 A. L J. 249= 
153 Ind. Cas. 477. Clause 2 of rule 84 must be construed in such a way as to be 
consistent with rule 72 clause (2) and with the proviso to rule 85 of the same order. 
A. I. K. 1935 Mad. 893*42 L. W. 564=1935 M. W. N. 792. Where the second 
part of rule 84 is put into operation, the first part ceases to apply, and 
hence the use of the word immediately” in the first part cannot by relied 
upon in ordor to ascertain the precise meaning of the second part. The second 
part must be interpreted according to the plain meaning of the words contained 
m it alone. There is nothing in those words precluding the Court from passing 
an order with retrospective effect. AIR. 1935 Pesh. 123. Sale of property in 
auction held by Court does not become complete before its acceptance by Court. 
134 Ind. Cas. 447= 58 C. 788= A. I. R. 1931 Cal. 583. Knocking down property 
to final bidder is acceptance thereof. 141 Ind. Cas. 367=29 N. L. R. 52* A. I. R. 
1933 Nag. 123. Acceptance by presiding officer is not necessary. Ibid. It is only 
officer conducting sale who can declare highest bidder to the purchaser. A. I. R. 
1929 Rang. 311*7 Rang. 425*120 Ind. Cas. 142. Final acceptance of bid rests 
with Court and until that is not done by declaration of purchaser, deposit of one- 
fourth cannot be called upon. A. I. R. 1929 Lah. 672=118 Ind. Cas. 901. Deposit 
of 25 p. c. must be made unless expressly or impliedly dispensed with by Court. 
A. I. R. 1929 Lah. 492= 116 Ind. Cas. 212. Omission to deposit 25 p. c. immediately 
is mere irregularity under r. 90 and does not avoid sale unless it results in substantial 
injury, no Ind. Cas. 773 ; see also 67 Ind. Cas. 427 5 A.I.R. 1934 Pat. 329 ; A.I.R. 1934 
Pesh. 25. It is sufficient under the rule that property is put up for re-sale, although not 
re-sold for want of bidders to make purchaser liable for deficit. A.I.R. 1926 Mad. 
739*23 L.W. 724=51 M.L.J. 658 = 95 Ind. Cas. 865 ; see also A. I. R. 1922 All. 200* 
44 A. 266*20 A. L. J. 105 = 65 Ind. Cas. 813 M. 776=37 M. L. J. 274=(i9t9) M. 
W. N. 784=51 Ind. Cas. 805. Re-sale must be held forthwith. A. I. R. 1930 Mad. 
y6i * 53 M. 900= 59 M. L. J. 267 = 32 L. W. 154— 127 Ind. Cas. 303. If final bid 
remains unaccepted by officer conducting sale for a time, a period of 30 days under 
r. 92 will not commence to run until acceptance. A. I. R. 1930 Lah. 41*118 Ind. 
Cas. 900. Sale is complete by acceptance of bid. A. I. R. 1923 Pat. 525 = 2 Pat. 
548*4 P.L.T. 498=76 Ind. Cas. 113. Delay in making deposit due to grant of 
time by Court on ground that the revision was filed against order of sale, though 
material irregularity did not cause substantial injury. A. I. R. 1924 Rang. 81 = 2 
Bur. L. J. 166*79 Ind. Cas. 747. Order setting aside execution sale on default 
of auction purchaser to deposit purchase money is not appealable. 58 Ind. 
Cas. 597. 

85. [S. 307.J 'i'he full amount of the purchase money payable shall be 
^ • r II purchaser into Court before the 

Time for payment in full Court closes on the fifteenth day from the sale 
of purchase money. . 

Provided that, in calculating the amount to be so paid into Court, the 
purchaser shall have the advantage of any set-off to which he may be entitled 
under rule 12. 

N. .5.— -For local amendment in C. P.^Vide infra. 

Scope. — This rule is applicable when bid of decree-holder purchaser allowed 
set-off before sale exceeds the decretal amount, in which case 25 p. c. if excused from 
being deposited at sale date, can be paid within 15 days after sale. A. I. R. 1931 
Mad. io3 = (i93o) M. W, N. 568* no Ind. Cas. 458. With consent of parties time 
for payment of balance of purchase money can be extended. A. I. R. 1927 Lah. 337 
= 100 Ind. Cas. 800; see also A. I. R. 1931 Lah. 15=112 Ind. Cas. 561 ; A. I. R. 
1923 Mad. 48=16 L. W. 319=43 M. L. J. 477“(*922) M. W. N. 707*31 M. L. T. 
363=969 Ind. Cas. lor. Property will be re-sold on decree-holder purchaser’s failing 
to deposit balance of purchase money after deducting decree- amount, as the rules 
are mandatory. 51 Ind. Cas. 316. Payment of whole balance of purchase money 
by one of joint purchasers must be deemed to be on behalf of all who are entitled 
to purchase their shares. A. I. R. 1926 Cal. 719^ 51 992 =81 Ind. Cas. 1029. 

C. P# Code— 80 
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Time limit of 1 5 days under the rule does not apply for carrying out order of 
Appellate Court confirming sale to repay deposit withdrawn or lower Court’s setting 
aside sale. (1917) M. W. N. 861 = 42 Ind. Cas. 552. Court cannot extend petiod 
under Order 21, r. 85. 35 C. W. N. 877 = 59 C. 1 17 = A. I. R. 1932 Cal. 126. Effect 
of extension of period on consent of judgment-debtor is that irregulirity is to be 
deemed to have waived. 138 Ind. Cas. i77 = 35 C. W. N. 877 = 59 C. 117 = A. I. R. 
1932 Cal. 126. Under certain circumstances the provisions of this rule maybe 
directory only and not mandatory and as such the Court may in its discretion refuse 
to set aside the sale. 122 Ind. Cas. 561 = A. 1. R 1931 Lah. 15 ; see also H') 

Cas. 98 = 12 P. L. T. 559= A. I. R. 1932 Pat. 342. K bona fide tender amounts to 
payment unless there is a suggestion that the applicant was not in a position to 
make the payment at the time when he filed the tender in Court. A. I. R. 1934 All. 
817=148 Ind. Cas. 348 = 1934 A. L. J. 71. The Court has no jurisdiction to extend 
the time when default is made in depositing the balance of the purchase money 
within 15 days as required by rule 85 of Order 21, A. I. R. 1935 All. 243 = 1935 A. 
L. J, 167 = 57 A. 658. 


86. [S. 308 ] In default of payment within the period mentioned in 

the last preceding rule, the deposit may, if the 
Court thinks fit, after defraying the expenses 
of the sale, be forfeited to the Government, and 
the property shall be re-sold, and the defaulting purchaser shall forfeit all 
claims to the property or to any part of the sum for which it may subsequently 
be sold. 


Procedure in default of pay- 
ment. 


Scope. — This rule shows that the effect of delay in paying balance of purchase 
money is not necessarily to invalidate sale. A. I. R. 1924 Rang. 81 = 2 Bur. L. J. 
166=79 l°d. Cas. 747. Return of purchase money is normal course and forfeiture 
should he used not for filling Government coffers but as penalty to prevent laxity 
and delay. A. I. R. 1921 Nag. 120=17 N. L. R. 15=59 Ind. Cas. 705 ; see also A. I. 
R. 1926 All. 509=95 Ind. Cas. 46 ; A. I. R. 1925 P. C. 61 =27 Bom. L. R. 806=22 L. 
W. 1=30 C. W. N. 268=48 M. L. J. 335 = 20 O. W. N. 308 (P. C.; = 86 Ind. Cas. 373. 
Extention of one month’s lime on express agreement between auction-purchaser and 
decree-holder where sale proceeds were insufficient to pay the decree-amount would 
cause no loss to judgment-debtor. A. I. R. 1924 Rang. 81=2 Bur. L. J. i66 = 8g 
In^. Cas. 741. Any person interested can move Court to re-sell property. 138 Ind. 
Cas. 103=1932 A. L. J. 501 = A. I. R. 1932 All. 392. The auction purchaser 
deposited one-fourth of the purchase money on the date of sale but failed to deposit 
the rest within i5 days under Order 21, rule 85 ; within 30 days of the sale the 
judgment-uebmr applied to set aside the sale under Order 21, rule 89, depositing the 
necessary amount. The decree-holder accepted the deposit and agreed to cancel 
the sale as he did not want the property to be sold again. The Court, however, 
purporting to act under Order 21, rule 86, ordered that the one-fourth deposit made 
by the purchaser should be forfeited to the Government after defraying the expenses 
of sale as he had failed to deposit the remaining three-fourths : Held that the Court 
acted with material irregularity in ordering the forfeiture where there was no ques- 
tion of re-sale within Order 21, rule 86. The purchaser was not however, entitled to 
5 per cent, of^purchase money under rule 89 owing to his failure to pay the full 
price within time. A. I. R. i934 Oudh 429=11 O. W. N. 1132=151 Ind. 
Cas. 310. 


87. [S,^309.] Every re-sale of immovable property, in default of payment 
/ of the purchase-money within the period allowed 

Notification on re-sale. payment shall be made after the issue 

of a fresh proclamation in the manner and for the period hereinbefore pres- 
cribed for the sale. 


Scope. — This rule does not apply to a case in which the property is put up and 
sold forthwith under the provisions of rule 84. 2 C. W. N. 411. 

88. [S. 310.] Where the property sold is a share of undivided immovable 

Bid of co-Aarer to have pre- “ more pereons. of whom one 

IS a co-sbarer, respectively bid tbe same sam 
for sucb property or for any lot, tbe bid shall 
bv deemed to be tbe bid of tbe co^bareT. 
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Scope. — Co-sharer bidding same amount as preceding stranger bestowed and 
asserting pre-emption right is within the rule. 3 O. L. J. 405 = 36 Ind. Cas. 654 •, 
but sees A- 817 ; (1 888) A. W. N. 208. Officer appointed to conduct sale has no 
jurisdiction to determine claims under this rule. 145 Ind. Cas. 281 = 10 O. W. N. 
8i6=A. I. R. 1933 Oudh 491. 


89. [S. 310A.] (1) 


Application to set aside sale 
on deposit. 


Where immovable property has been sold in 
execution of a decree, any person, either owning 
such properly or holding an interest therein by 
virtue of a title acquired before such sale, may 
apply to have the sale set aside on his depositing in Court, — 

{a) for payment to the purchaser, a sum equal to five per cent, of the 
purchase money, and 

(^) for payment to the decree-holder ; the amount specified in the 
proclamation of sale as that for the recovery of which the sale was ordered, 
less any amount which may, since the date of such proclamation of sale, have 
been received by the decree-holder. 


(2) Where a person applies under rule 90 to set aside the sale of his 
immovable property, he shall not, unless he withdraws his application, be 
entitled to make or prosecute an application under this rule. 

(3) Nothing in this rule shall relieve the judgment^debtor from any liability 
he may be under in respect of costs and interest not covered by the proclama* 
tion of sale. 


A^. B . — For local amendments in Allahabad, C.P., Lahore, Madras and Peshwar,— 
y/ife infra. 

Scope — The word ‘‘immovable properly’* in this rule should be interpreted 
to mean tangible immovable property. It does not mean merely the right, title and 
interest of the judgment-debtor alone. A. I. R. 1936 Oudh 128=1936 O. W. N. 48 = 
159 Ind. Cas. 1044. The provisions of r. 89, must be strictly complied with, being 
of the nature of an exceptional concession allowed to the judgment-debtor. A. 1. 
R. 1929 Nag. 10. Person making payment under rule 89 must accept the validity of 
sale and cannot challenge its validity. A.I.R. 1928 Pat. 193=7 Pat. 30=115 Ind. Cas. 
193< Court is bound to rtject the application under this rule where the deposit 
is made after expiry of 30 days from the date of sale. A I. R. 1928 Nag. 136 
= 109 Ind. Cas. 449; see also 29 C. 626; A. I. R. 1930 B. 335 ; A. I. R. 1926 
Lah. 63S ; A. I. R. 1928 Ail. 196 ; A. 1. R. 1929 Rang. 286=6 Rang. 490=113 Ind. 
Cas. 810. Persons in rule 90 are not identical with those referred to in rule 89. 
The wording of rule 90 is verey much wider than that of in rule 89. A. I. R. 1928 
Mad. 454 = 1928 M. W. N. 216 ; A. I. R. 1926 B. 377 = 50 B. 457. Where necessary 
amount is deposited but no application is made to set aside the sale the application 
is one under this rule. A. I. R. 1928 Nag. 111 = 106 Ind. Cas. 333. Provisions of 
C. P Code under rule. 89 are not applicable to sales under Bengal Land and 
Tenant Procedure Act. A I. R. 1927 Cal. 752 = 31 C. W. N. 1016 = 104 Ind. Cas. 
180. Compensation under rule 89 is payable to a purchaser for disappointment 
caused by having the sale set aside. A. 1. R. 1927 Pat. 288=6 Pat. 386=103 Ind. 
Cas. 724. A man is not debarred from defending his action under rule 89 if he 
omits to do so under rule 58. A. 1. R. 1927 Mad. 327 = 25 L W. 106=1927 M. W. N. 
53=99 Ind. Cas. 893. Application under rule 89 need not show the name of the 
auction-purchaser in the array of parties. A. 1. R. 1930 All. 167= 124 ind. Cas, 
23. After application under rule 89 is heard and disposed of, an application under 
rule 90 is maintainable. A. I. K. 1925 All. 778 = 47 A. 850 = 23 A. L. J. 760=88 Ind. 
Cas. 500. An application either written or oral is necessary for the setting aside of a 
sale under rule 89. A. I. R. 1925 Oudh 411 = 120. L.J. 289=87 ind. Cas. 829 ; 
87 Ind. Cas. 437 = 28 M. L. 1.405 -, A. 1. R. 1925 Mad. 909=86 Ind. Cas. 898 ; 
A. I. R. 1923 Cal. 394=82 Ind. Cas. 776 ; 78 Ind. Cas. 7o5 = A. I. R. 1925 Nag. 30 ; 
A. 1. R. 1924 Pat. 37 = 4 Pat. L. T. 491 = 75 lod. Cas. 430. In an application under 
rule 8$, notice must be given to the judgment-creditor and rights of parties to 
deposit must be decided. A. I. R. 1923 Pat. 353=4 P. L. T. 247 = 73 Ind. Cas 12. 
After admitting sufficiency of deposit, the decree-holder cannot take out execution. 
141 Ind. Cas. 297=11 Pat. 796= A. 1. R. 1933 P^t. 89. Money paid under this 
rule is assets in the hands of Court. A. 1. R. 1933 .Pat. 303=12 Pat. 772; 
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see also 28 N. L. R. 179= A. I. R. 1932 Nag. 156 ; A. I. R. i933Nag. 347- 
Where an application under this rule for setting aside a sale is made and the 
circumstances of the case show that the applicant is ready to deposit the sum 
required the Court can entertain the application always provided that the applicant 
has an interest by virtue of title. But the application and the deposit both to be 
made within 30 days. A. 1. R. 1936 Pat. 119=161 Ind. Cas. 26. Directly a bid is 
made the sale cannot be said to be concluded. A. I. R. 1934 Oudh. 25= 11 O. W. N. 
18=9 Luck. 393== 147 Ind. Cas. 1077. Where a deposit made for the purpose of setting 
aside a sale is short by a small amount due to the applicant being misled by the 
officer whose duty it is to check the deposit, such an act is not a casual act of an 
officer of the Court and if a party is misled by the act, the Court should set the 
matter right. 146 Ind. Cas. 1012 = A. I. R. 1934 Par. 246. Where the decretal 
amount is wrongly stated in the proclamation of sale through mistake as being less 
than the original decretal amount, the judgment-debtor cannot be allowed to take 
advantage of such a mistake. A. I. R. 1934 Lah. 790. 

The words “any amount which may, since the date of such proclamation of sale, 
have been received by the decree-holder” in Order 21, rule 89 (i), (^) C. P. Code do 
not mean that there must be a cash receipt by the decree-holder. A. 1. R. 1935 
1050=42 L. W. 692=1935 M. W. N. 937. A judgment-debtor or a person interested 
cannot attach any condition to his deposit under Order 21, rule 89, C. P. Code, nor 
can a Court accept the deposit subject to any condition or protest. 69 M. L. J. 349 
(F. B.)=58 M. 972 = a. I. R. 1935 Mad. 842=1935 M. W. N. 710. Starting point of 
limitation is date when bid is accepted and declaration and deposit of one-fourth is 
made by purchaser and not date when bid was made. 132 Ind. Cas. 263= A. 1. K, 
1931 Oudh. 291. Amount deposited in Court is not amount ''received'^ within the 
meaning of rule 89. 141 Ind. Cas. 167= A. I. R. 1933 Mad. 263= 1933 M. W. N. 

48. This rule applies to sale of original side of High Court under mortgage. 133 
Ind. Cas. 587 = 58 C. 510= A. I. R. 1931 Cal. 688. Sale can be confirmed only 30 
days after the declaration of bid. A. 1. R. 1934 Oudh 25. 

Immovable property. — The interest of a usufractuary mortgagee is immov- 
able property. A. I. R. 1930 All. 110=1930 A. L. J. 330=122 Ind. Cas. 409- 
Simple mortgage bond is movable property. A. 1. R. 1924 All. 976=22 A. L. J. 
840=46 A. 917=80 Ind. Cas. 890. This rule is mainly to prevent sale of immovable 
property for inadequate price. 40 B. 557 = 18 Bom. L. R. 571 = 37 Ind. Cas. 211. 

Any person. — Judgment-debtor is entitled to apply under rule 89 to set aside 
sale even after the transfer of his interest in the property to another after Cour-lsale. 
37 Ind. Cas. 211=40 B. 557=18 Bom. L. R. 571 ; A. I. R. 1921 Pat. 364 = 4 Pat. L. J. 
340=51 Ind Cas. 873 ; A. I. R. 1926 All. 204=48 A. 188=24 A. L. j. 69=93 Ind. 
Cas. 24. But in the above case the purchaser aher sale has no right to apply under 
this rule. A. I. R, 1921 Mad. I57 = 44 M. 554*40 M. L. J. 497-^3 Ind. Cas. 937 ; 
see also 26 C. W. N. 149=49 C. 454 ; A. I. R. 1930 Mad. 921 = 53 M. 943 ; A. I. R. 

1927 Mad. 1 51. An applicant under rule 89 must be a person who can even at the 
date of his application, be proved to be a person either owning the property or 
holding an interest therein by virtue of a title, and further that title must have 
been a pre-existing title that is to say, a title acquired before the auction sale. A. 1. R 
1926 Nag. 10=21 N. L. R. 102 = 90 Ind. Cas. 963 ; see also 102 Ind. Cas. 471 = A. 
I. R. 1927 All. 561=49 A. 839=25 A. L. J. 576. The reversioner of a person can 
deposit. 19 C. L. J. 72. A member of an undivided family may deposit. A. I. R. 

1928 Mad. 399=51 M. 246=54 M. L. J. 455= 109 Ind. Cas. 297 ; see also 30 C. 
425. Lessee of judgment-debtor can also deposit. A. I. R. 1928 Mad. 119=51 M. 
770=54 M. L. J. 445 = 109 Ind. Cas. 168. A purchaser of a portion of a transferable 
occupancy holding can apply under this section. A. 1. R. 1927 Cal. 817=55 C. 108= 
31 C. W. N. 1050=106 Ind. Cas. 143, A mortgagee of the property of the judgment- 
debtor mortgaged after attachment and before sale is entitled to apply under this 
rule for setting aside the sale A. 1. R. 1927 Mad. 445*52 M. L. J. 157 = 100 Ind. 
Cas. 82 ; see also A. I. R. 1926 Oudh 17=2 O. W. N. 860=91 Ind. Cas. 93 ; 29 C. i 
= c C. W. N. 824 (F. B.). The mortgagee of the property is entitled to apply under 
rule 89 to set aside sale, even though the property is sold subject to the mprtgage. 
10 L. W. 556=1920 M. W. N, 151=27 M- L. T. *130=53 Ind. Cas. 958 ; see also 
87 Ind. Cas. 829=12 O. L. J. 289 ; 66 Ind. Cas. 929. Mortgagee purchasing equity 
of redemption of a portion of the mortgaged property can apply. A. I. R. 1923 
Pat. 490«2 Pat 71 5= 74 Ind. Cas. 102. Ownership recently acquired is not 
restricted by the word “owning such property by virtue of title acquired before such 
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sale**. A. I. R. 1927 Mad. 327*25 L. W. 106*38 M. L. T. (H. C.) 30*1927 M. 
W. N. 53*99 Ind. Cas. 893. A co-heir can apply under this section. A. I. R. 
1928 Rang. 278=6 Rang. 500=113 Ind. Cas. 801. One of two joint judgment- 
debtors may pay. A. I. R. 1926 Mad. 765 = 50 M. L. J. 580=23 L. W. 720=96 Ind. 
Cas. 77. Where the Court erroneously held that the person has no locus standi 
the order is subject to revision. A. 1. R. 1926 Nag. 10*21 N. L. R. 102 = 90 Ind. 
Cas. 963. Where the mortgagee is a part owner, he can apply under this rule. 
A. 1. R. 1923 Pat. 490=2 Pat. 715 = 74 Ind. Cas. 102. A legatee can deposit. 14 M. 
L. J. 326=72 Ind. Cas. 335. Where co-judgment debtor deposits alone, the other 
judgment-debtors are entitled to the benefit of deposit. A. I. R. 1922 Mad. 54= 
42 M. L. J. 7i==30 M. L. T. 83*65 Ind. Cas. 983. A person expecting to 
get title and possession in a pending litigation is not entitled to apply under rule 
89 to set aside sale. 39 A. 70=15 A. L. J. 671*41 C. 839. Person paying money 
in Court to set aside sale in execution under protest is entitled to get his money 
back under section 72. A. I. R. 1931 Mad. 753 = 135 Ind. Cas. 24. Holder of money 
decree attaching immovable property before its sale by motgagee decree-holder 
cannot apply to set aside sale. 55 B. 239=A. I. R. 1931 Bom. 277 = 33 Ho™* L- R- 
455. Interest in property at the time of applicaiion is sufficient. It need not be at 
the date of sale. A. I. R. 1934 Pesh. 25. A person who acquires an interest in 
the immovable property after its auction sale would not, printa Jacie^ be entitled 
to have the sale set aside on hi s depositing 5 per cent, of the purchase money and 
the amount specified in the proclamation of sale as that for the recovery of which 
the sale was ordered. 1936 O. W. N. 344=161 Ind. Cas. 424. It is not necessary 
that the interest in the property should date from before the time of the sale ; 
so long as a person is interested at the time of the application, he is entitled to 
make an application. A. I. R. 1934 Pesh. 25=148 Ind. Cas. 1082. 

Court.^Court mentioned in this rule is not the Court of the Collector or the 
sale officer where the proceedings take place, but the Civil Court. A. I. R. 1927 
All. 754=100 Ind. Cas. 726. 

Clause (a). — Purchaser in addition to the 5 p. c. is entitled to be paid by the 
judgment-debtor any loss of interest and costs which he may have incurred. A. I. R. 
1930 Cal. 685 = 57 C. 676*129 Ind. Cas. 181 ; A. I. R. i934 Pesh, 25 = 148 Ind. Cas. 
1082 ; A. 1. R. 1934 Nag. 21=150 Ind. Cas. 611 ; A. I. R. 1934 Lah. 875 = 36 P. L. 
R. 101. Deposit by judgment-debtor of price of property sold to auction-purchaser, 
together with 5 p. c. of the decretal amount is good deposit within lule 89. A. I. R. 
1930 All. 843=120 Ind. Cas. 818. Amount of sale price with 5 p. c. deposited by 
judfgment-debtor must be deposited. A. I. R. 1929 Bom. 215 = 31 Bom. L. R, 433=* 
117 Ind. Cas. 527. A small shortage of deposit does not vitiate the deposit. A. 1. R. 
1928 Rang. 286=6.Rang. 490=113 Ind. Cas. 810. The provision of law regarding 
the deposit of 5 per cent, commission in addition to the amount specified in the pro- 
clamation must be strictly complied with. A. I. R. 1924 Nag. 216=78 Ind. Cas. 270 ; 
1 Pat. L. J, 459=3 Rat. L. W. 48 = 36 Ind. Cas. 779. In case of deficient deposit, 
time should be given to the appalicanl to make good the deficient amount. A. I. R. 
1933 Rat. 515=14 P. L. T. 478. Deposit of mere 5 p. c. is not sufficient to set aside 
sale. 143 Ind. Cas 854*38 M. L. W. 138*56 M. L. J. 253=1933 M. W. N. 1081* 
56 M. 808= A. I. R. 1933 Mad. 598. Section 151 cannot be invoked for setting aside 
sale on application under this rule but without 5 p. c. deposit. 137 Ind. Cas. 735^ 
A. 1. R. 1932 Lah. 235*33 P. L. R. 146. Decree-holder auction- purchaser ia 
entitled to 5 p. c. 55 A. 200* A. I. R. 1933 All. 29 ; see also A. I. R. 1933 All. 155* 
55 A. 123. Where moitgagor is trying to set aside sale in mortgage-decree he is 
not liable to deposit anything more than 5 p. c. 133 Ind. Cas. 587 = 58 C. 510 ; A. I. 
R. 1931 Cal. 688. Deposit of 5 per cent, of price is essential. A 1. R. 1934 Pesh. 
25 ; see also A. I. R. 1934 Nag. 21. Where party is misled by officer of Court and 
thus the deposit is short by a small amount. Court should set the matter right. A. 1. 
R. 1934 Pat. 246 ; but see A. I. R. 1934 Pat. 336. The person who can apply to have 
the sale set aside under Order 21, r. 89, is either the judgment-debtor or his recog- 
nized agent within the meaning of Order 3, rule i, C.P, Code, or any person acquiring 
interest in the property before the date of sale. A would be purchaser therefore 
who acquires Interest after the auction sale cannot apply to set aside sale under 
Order 21, r. 89. A. 1. R. 1937 Oudh 108. 

Clause (b).— The deposit is not affected where insufficient amount is deposited 
owing to the mistake of the Court clerk. A. I. R. 1930 Cal. 249*33 C. W. N. 1170* 
126 Ind. Cas. 207. Where properties are sold in lots, the sale of one lot is not set 



638 


THB CODB OF CIVIL PROCBDURB. 


[ 0 . 21 , p. 90 . 


aside by depositing value of that lot only. A. 1 . R. 1930 Pat. 318=9 Pat. 310=11 
P. L. T, 880= 125 Ind. Cas. S70. Judgment-debtor need not deposit any costs and 
interests not covered by the proclamation of sale within 30 days from the date of 
sale. A. I. R. 1930 Oudh 9= 1 18 Ind. Cas. 805. Deposit of amount stated in sale 
proclamation gives ipso facto a right to relief under rule 89. A. I. R. 1923 All. 315 
= 21 A. L. J. 162 = 71 Ind. Cas. 1018. Conditional deposit is not good ; but if con- 
dition is withdrawn the deposit is good. A. I. R. 1923 Pat. 418=2 Pat. 534 * 7 * 
Ind. Cas. 907 ; see also A. I. R. 1923 Pat. 59=4 P. L. T. 295 = 68 Ind. Cas. 629 ; 35 
C. W. N. 1056= A. I. R. 1932 Cal. 216. Part payment of the amount due to the 
decree-holder with an undertaking to pay the balance does not amount to a deposit 
within the meaning of the rule. The provision of r. 89 is a concession allowed 
to judgment-debtor and they must be strictly complied with. A. I. R. 1922 Bom. 
193=46 B. 171 = 23 Bom. L. R. 847 = 63 Ind. Cas. 39. Suit for refund of sum paid to 
decree-holder does not lie. A. I. R. 1921 Bom. 169=458.1094=23 Bom. L. R. 
455=62 Ind. Cas. 104 ; 57 B. 601 = A. I. R. 1933 Bom. 239=35 Bom. L. R. 462. A 
mere deposit without application either written or oral is not sufficient. 43 B. 735=^21 
Bom. L.R. 835=53 Ind. Cas. 135 ; 63 Ind. Cas. 140 ; 3 L.W. 174*32 Ind. Cas. 783 ; 
32 Ind Cas. 45 ; A.I.R. 1933 Lah. 210 ; A.I.R. 1933 All. 510. Period of thirty days 
cannot be extended except with consent of parties. 2 Pat. L. J. 164=39 lod. Cas. 664 ; 
A. I. R. 1923 Rang. 8. Judgment-debtor is to deposit only the amount of that decree 
under which properly is sold. 143 Ind. Cas. 768= 14 Lah. 55 = A. I. R. 1933 Lah. 
226. In an application to set aside a sale under Order 21, rule 89 of the C. P. Code, 
the judgment-debtor made a double mistake in the r^a//an-deposit. When the 
deposit was first made there was a deficit of 4 annas in favour of the auction-pur- 
chaser and when the deficit was deposited the judgment-debtor made the mistake 
of depositing it in favour of the decree-holder. The Court disallowed the application 
on the ground of mistake in challan : Held that it would not be said that the judg- 
ment-debtor had not complied with the strict letter of the law on the principle of 
de mini mis non curas lex. It was therefore proper under the circumstances to allow 
the application to set aside the sale. A. I. R. 1937 Pat. 409. There is no authority 
for the proposition that in every case of an application under rule 89 for setting 
aside a sale, there must be a cash deposit in Court of the amount specified in the 
sale proclamation. The amount received by the decree-holder since the sale pro- 
clamation being deductible under rule 89 (1) {b) in a case where at the date of the 
application there is nothing due to the decree-holder by reason of payments made 
to him out of Court since the sale proclamation whether before or after the sale, the 
application, accompanied only by a deposit of the compensation money payable to 
the auction-purchaser is in order ; and the Court on satisfying itself as to the pay- 
ment for which it may accept the admission of the deeree-holder, may rightly allow 
the application and set as'de the sale. 39. C. W. N. 829. The "amount specified in 
the proclamation of sale as that for the recovery of which the sale was ordered” in 
sub-rule (i) (b; means only the amount actually specified in the proclamation. 156 
Ind. Cas. 965 = 37 P. L R. 298=A. I. R. 1935 Lah. 423 - 


Application to set aside sale 
on ground of irregularity or 
fraud. 


90. [S. 811.] (1) Where any immovable property has been sold in 

execution of a decree, the decree-holder, or any 
person entitled to share in a ratable distribu- 
tion of assets, or whose interests are affected 
by the sale, may apply to the Court to set aside 
the sale on the ground of a material irregularity or fraud in publishing or 
conducting it : 

Provided that no sale shall be set aside on the ground of irregularity or 
fraud unless upon the facts proved the Court is satisfied that the applicant has 
sustained substantial injury by reason of such irregularity or fraud. 

N, -For local amendments in Allahabad, C. P., Lahore, Oudh and Rangoon.-— 
Vide infra. 

Scope.— Wording of rule 90 is wider than that of r. 89. A. I. R. 1928 Mad. 454* 
(1928) M. W. N. 216=109 Ind. Cas. 1481 24 L. W. 406=1926 M. W, N. 631=97 
ind. Cas. 574* A. I. R. 1926 Mad. 956. Rule 90 covers case of material irregularly 
and also a case of fraud in publishing or conducting the sale. 66 Ind. Cas. 220 ^ 
gee also A. 1 . R. 1929 Lah. 592=4 Lab. 243=75 Ind. Cas. 103 A. I. R. 1923 Cal. 
538=37 C. L.J. 145*27 C. W. N. 587; 34 ind. Cas. 829=30 M. L. J. 611 = 3 
L. W. 504=19 M. L.T. 357. Failure of notice under rule 66, Order 21, though 
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material irregularity roust result in serious injury to set aside sale under r. 
90. A. I. R. 1927 Lah. 84^99 Ind. Cas. $15. Previous irregularity or fraud does 
not come within the purview of rule go. Suppression of processes and low 
price are enough. A. I. R. 1926 Cal. 829=:93 Ind. Cas. 870. Illegal sale is not 
covered by rule 90 but is covered by s. 47. A. I. R. 1924 AU. 698=22 A. L. J. 
413=83 Ind. Cas. 1028. Right of auction-purchaser to apply under rule 90 does 
not mean that general enquiry into the judgment-debtor^s title would be opened. 
A. I. R. 1925 All. 459=47 A. 479=23 A. L. J. 233=87 Ind. Cas. 278. Where 
there is no irregularity or fraud in the actual conduct of sale this rule is not 
applicable. 1933 M. W. N. 77=* A. I. R. 1933 Mad. 838; see also A. I. R. 1933 
Pesh. 41 = 144 lud. Cas. 14 ; 144 Ind. Cas. 414= A. I. R- 1933 Mad. 225. Right of 
judgment-debtor to assail is not restricted to grounds in rule 90. 143 Ind. Cas. 
522»i932 A. L. J. iii8=A. I. R. 1933 All. 192. Order 21, rule 90, does not refer 
only to an irregularity or fraud in publishing or conducting the auction-sale. 
The decree-holder is also responsible for any irregularity or fraud consequently 
occurring in the sale proclamation which is itself prepared from the sale state- 
ment for which the decree-holder himself is responsible. A. I. R. 1937 Nag. 
140. Objections relating to failure to deposit 2$ p. c. of the purchase money 
in the first instance and the balance of the purchase later and the acceptance 

of an improper bid come within the purview of this rule. A. I. R. 1936 Lah. 

969=38 P. L. R. 839. 

Sale of properties need not be in the order in which they are entered. A. I. 
R. 1931 All. 159=1921 A. L. J. 62 ; A. I. R. 1933 All. 546=55 A. 519=1933 A. 
L. J. 1273. System of conducting sale from day to day and fixing date for 
bringing sale to an end is deprecated. 144 Ind. Cas. 414=56 M. 356= A. I. R. 1933 
Mad. 225 Wholes lie is to be dealt with unless properties are sold in lots. A. 
I. R. 1926 Cal. 829=93 Ind. Cas. 870 ; see also A. I. R. 1928 Cal. 349=32 C. 
W. N. 519=47 C. L. J. 351; (1930) A. L. J. 1 177 -A. I. R. 1930 All. 556. Under 
this rule substantial injury must be proved. A. I. R. 1934 Pat. 274. Section 5, 

Limitation Act has no application to petitioner under Order 21, r. 92. A. I. R. 

1934 All. 314. Attaching creditor can apply under this section. A. 1. R. 1934 
Cal. 477. After waiver of irregularities in service of notice and of proclama- 
tions, such question cannot be raised subsequently. A. I. R. 193*4 Cal 251 ; see 
also A. I. R. 1934 Cal. 205. Where for omission of mention of time of sale, 
bidders were prevented from offering bid, irregularity is material. A. I. R. 
1934 Lah. 413. Where sale officer dishonestly sends away decree-holder to pre- 
vent raising of bid, there is serious irregularity resulting in loss to the decree- 
holder. A. I. R. 1934 Oudh 94. Parties must be given opportunity to adduce 
evidence to prove their case. A. I. R. 1932 Pat. 326=11 Pat. 542. Under this rule, 
it is the duty of Court to decide three points, namely, whether there has been 
material irregularity, whether property is sold for unreasonable low price and whether 
injury to judgment-debtor is caused. A. I. R. 1932 All. 369=1932 A. L. J. 357. 
Refusal by judgment-debtor to take property at. sale price is test of adequacy 
of price. 37 C. W. N. 622 = A. I. R. 1933 Cal. 662 ; see also A. I. R. 1933 Cal. 486=37 
C. W. N. 146. A suit does not lie to have an execution sale set aside on the 
ground of any fraud in the conduct and proclamation of sale. The remedy is 
under Order 21, C. P. Code, only. 159 Ind. Cas. 299=60 C. L. J. 584 = 39 C. W. 
N. 5io=A. I. R. 1935 Cal. 356. 

Order 9 does not apply to application under Order 21, r. 90. 136 Ind. Cas. 283= 
’93' A. L. J. 622=A. 1. R. 1931 All. 594. Application under rule 90 must be decided 
on merits even in default of purchaser. 135 Ind. Cas. 412=27 N. L. R. 339= A. 1. 
R. 1932 Nag. 14. 

Who can apply. — Auction purchaser is not a person whose interests are 
affected by sale and he cannot apply under r. 90. A. I. R. 1928 Cal. 828=49 C. L. J. 
207=116 Ind. Cas. 156 ; 114 Ind. Cas. 538=A. I. R. 1929 Rang. 33 = 6 Rang. 821 ; 
A. 1. R. 1936 Bom. 31 1 =38 Bom. L. R. 589=60 B. 750 ; contra A. I. R. 1927 Rang. 
301 = 5 Rang. 516587 Ind. Cas, 278=47 A. 479*23 A. L. J. 233 = A. 1. R. 1925 
All. 459* “Interest** includes proprietary, pecuniary or other interest. A. 1. R. 
1928) Mad. 454=109 Ind. Cas. 148. Next reversioner (A. L R. 1928 Mad. 1139; 
51 Ind. Cas. 359), interim Receiver (A. I. R. 1928 Mad. 454), purchaser of one 
item of mortgaged property (A. I. R. 1927 Mad. 783*53 M. L. J. 229), a 
simple reversioner (A. I. R. 1926 Mad. 959), co-judgment-debtor (A. I. R. 1926 Cal. 
829)1 or a mortgagee of entire non-trausferable holding can apply under 



640 


THB CQDB or OTIL PROCBDURB. 


[0. 21, P. 90. 


this rule. Purchaser of part only of non-transferable occupancy holdini^ can also 
apply. A. I. R. 192s Pat. 461 » 6 P. L. T. 295*87 Ind. Cas. 381 ; see also 46 
Ind. Cas 612* A. I. R. 1925 Cal. 925. Attaching decree-holder through another 
Court can apply. A. I. R. 1927 Mad. 67=51 M. L. J. 661*98 Ind. Cas. 628. 
A person obtaining an order for attachment before judgment and subsequently 
obtaining a decree in the suit has locu^ standi to maintain an application under 
Order 21, rule 90, to set aside a sale, held in execution of a decree obtained against 
the same judgment-debtor, provided he obtained the decree in his suit before the 
sale was held. The fact that there was in fact no attachment before judgment, 
by reason of failure to affix a copy of prohibitory order in the Court-house accordinp^ 
to Order 21, rule 54, does not affect the position of the applicant. It is sufficient if 
the applicant got the order of attachment and some part of the provision of Order 21, 
rule 54, had been complied with before the challenged sale and if subsequently 
obtained his decree before sale. A. I. R. 1937 Cal. 7* The auction purchaser can apply 
under this rule to set aside the sale. A. 1. R. 1937 Nag. 140. The Civil Procedure 
Code does not lay down that the parties who would be affected by an order setting 
aside a sale under Order 21, rule 90, should be formally impleaded as parties to the 
application made for the purpose. It is sufficient if notice is issued to them before 
the sale is set aside. 62 C. 286=157 Ind. Cas. 637 = 39 C. W. N. i86=A. I. R. 1935 
Cal. 502. Where the Official Receiver of the estate of an insolvent father of a joint- 
family was entitled to sell sons* share for the debts of their insolvent father, he 
should be given notice of the sale of the sons' share in execution of a decree against 
the sons in asmuch as he is '*a person whose interests are affected by the sale" 
under Order 21, rule 90. 157 Ind. Cas. 251* 1935 M. W. N. 258=4* L. W. 309= 
A. 1. R. 1935 Mad. 459. As the entire ancestral property including the interest of 
the sons can be sold in execution of a decree obtained against a Hindu father ; the 
interest of the sons is affected by the sale and they are competent to apply to set 
aside the sale. 14 Pat, 436=156 Ind. Cas. 350= 16 Pat. L. T. 680= A. I. R. 1935 
Pat. 205. Strangers are barred from questioning sale on ground of irregularity. 
A. I. R. 1927 Cal. 82 = 97 Ind. Cas. 757 ; see also A. I. R. 1926 Cal. 
1219=44 C. L. J. 167=98 Ind. Cas. 206. A co-sharer of the judgment-debtor 
cannot apply when the property is being sold as belonging to one member 
of the joint-family. A. I. R. 1926 Nag. 68 = 8 N. L. J. 184=91 Ind. Cas. 218. 
Judgment-debtor selling after auction sale his interest in property sold can 
apply under rule 90. A. I. R. 1926 Cal. 56=87 Ind. Cas. 94. Heir presumptive 
of transferee of a poition of property cannot apply under rule 90. A. 1. R. 1925 
Pat. 556=86 Ind. Cas. 575. Holder of protected interest is not bound to apply under 
this rule. A I. R. 1925 Pat. 556 = 86 Ind. Cas. 575. Holder of money-decree 
cannot apply under this rule. A. I. R. 1925 Sind 101=86 Ind. Cas. 1095. Attaching 
creditor though his claim to ratable distribution is lost can still apply under this 
rule. A. I. R. 1924 Cal. 786=51 C. 495 = 28 C. W. N. 899=84 Ind. Cas. 119 ; A. I. 
R. 1932 All. 2 = 53 A. 759. An interest created by rale itself does not come under 
rule 90. ^'Interest affected by the sale’’ in this rule means interests in the property 
existing before the sale and adversely affected thereby. This rule is intended 
for the relief of the decree-holder and judgment-debtor so fstr as material irregularity 
or fraud is concerned. The auction-purchaser cannot take the benefit of that rule 
by pleading fraud. He must apply under rule 91. A. 1. R. 1924' Pat. 319=5 P. L. 
T. 41 = 74 Ind. Cas. 760 ; A. I. R. 1932 Lah 468 ; A. I. R. 1931 Sind 107 ; 35 Ind. 
Cas. 530=10 S. L. R. 53 : see also A. I. R. 1923 Nag. 161=68 Ind. Cas. 429 ; but see 
A. I. R. 1922 Nag. 113=5 N- L J. I47“i8 N. L. R. 98=65 Ind. Cas. 875 ; 37 C. 

W. N. 766= A. I. R. 1933 Cal. 815 ; A. I. R. 1933 Pat. 435 (S B ) ; 38 M. L. J. 228 = 

II L. W. 184=55 Ind. Cas. 333. A creditor cannot apply. A. I. R. 1925 Cal. 1103 
=42 C. L. J. 37=89 Ind. Cas. 668 ; see also 39 Ind. Cas. 932=10 S. L. R. 189. A 
person filing a declaratory suit regarding property ordered to be sold in execution 
of a decree, cannot, during the pendency of his suit, take advantage of this rule. 38 
A. 358=14 A. L. J. 409=34 Ind. Cas. 272. Co-sharer landlords can apply, 23 C. 
W. N. 619= 50 Ind. Cas. 329. Application of judgment-debtor cannot be rejected on 
ground that prior to sale he sold properties to stranger and his interest has ceased. 
A. I. R. 1926 Mad. 217 = 22 L. W. 872=92 Ind. Cas. 597. As regards the meaning 
of the person whose interest has been affected, vids 37 C. W. N. 9i2 = A.v|. R. 
1933 Cal. 788 ; A. I. R. 1933 All. 54*55 A. 121 ; A. I. R. 1933 Mad. 694=65 M.L. 

J»359 » A. I. R. 1933 Pat. 445 5 A. I. R. 1931 Pat. 217=132 Ind. Cas. in. Where 

judgment-debtor dies after application under this rule, his legal representatives can 
continue proceedings without obtaining letters of administrations. 139 Ind. Cas. 74 
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bI 3 P. L. T. 4S7«ii Pat. 424= A. I. R. 1932 Pat. 234. Persons having attach* 
ment before judgment and getting decree subsequently has pecuniary interest and 
can apply under this rule. 64 M. L. J. 605 “A. I. R. i933 Mad. 455* Transferee 
from judgment-debtor after attachment can apply under rule 90. 140 Ind. Cas 600=1 
63 M. L. J. 945=“ A. I. R. 1933 Mad. Receiver in insolvency objecting to sale on 
ground that properly had vested in him for benefit of creditors is not representative 
of judgment-debtor. 35 C. W, N. 97t = A. I. R. 1932 021.203=136 Ind. Cas. 593. 
As regards applications by minor, vide A. I. R. 1930 Nag. 185 ; 70 Ind. Cas. 365= 
43 M. L. J. 92 J A. I. R. 1932 Lah. 576, 


PartieB.— Auction-purchaser is not necessary party. It is sufficient if notice 
is given to him subsequently. A.I.R. 1932 Pat. 255 = 11 Pat. 504 ; but see 26 N. L. R. 
127= A. I. R. 1930 Nag. 5 ; A. I. R. 1928 Cal. 189 ; 62 Ind. Cas. 61 = 2 P. L. T. 336 ; 
50 Ind. Cas. 5 ; A. I. R. 1928 Lah. 418=111 Ind. Cas. 5'>6 (in these cases it has been 
held that he is a necessary party in application under rule 90 and also in appeal 
therefrom). No adverse order should be passed in absence of persons affected by 
order on application. All persons affected by application jieed not be parties but they 
should have notice. A. 1. R. 1926 Pat. 286=7 P. L. T. 532=94 Ind. Cas. 31. Auction 
purchaser is a necessary party in appeal. A. I. R. 1933 L^h. 324=34 P. L. R. 8. 


Material irregularity.— Omission to determine value is gross irregularity but 
sale will not be set aside unless substantial injury is caused. 37 C. W. N. 622= 
A. I. R. 1933 Cal. 662 ; see also A. I. R. I933 All. 546=55 A. 519=1933 A. L. J. 
1273 ; 1929 A. L. I. i 228=A. I. R. 1929 All. 948 ; A. I. R. 1922 Cal. 93=70 Ind. Cas. 
303 J A. I. R. 1922 Lah. 35=4 Lah. L. J. 441=67 Ind. Cas. 885 ; 35 C. W. N. 75. 
Where mis-statement of valuation is knowingly made it is material irregularity. 52 
Ind. Cas. 23. Different valuation in different sale proclamation, is material irregularity. 
A. 1. R. 1928 Pat. 108=9 P- L- T. 189= 105 Ind. Cas. 153. Mis-statement of value in 
sale proclamation is material irregularity. A. I. R. 1930 Cal. 511 = 51 C. L. J. 336= 
127 Ind. Cas. 264 •, see also 106 Ind. Cas. 201 = A. I. R. 1927 Mad. 1009. Sale without 
notice is material irregularity. 1933 A. L. J._ 9*= A. I. R. 1933 All. 161. Where a 
sale is fixed for a particular day on which it was postponed it being a holiday 
and it was held on the next day but there was no paucity of bidders, it cannot be 
set aside on the ground of material irregularity. 37 C. W. N. 146=144 Ind. Cas. 
779= A. I R 1933 Cal. 486. A sale should be set aside for material irregularity 
where auctioneer arbitrarily closes auction at 4 o’clock although another bidder is 
willing to purchase property for larger sum. A. I. R. 1936 Lah. 555. Objections 
based on the ground of non-compliance with Order 21, rule 66, such as defects in 
mentioning the value of the property, the incumbrances on the property and the 
description of the property proclaimed for sale, must be raised before the sale is 
held 19 N L. T. 282. Absence of attachment before sale is only an irregu- 
larity A. I. R. 1934 Bom. 348. Inadequacy of price by itself is no ground unless 
it is due to material irregularity. A. I. R. i934 Nag. 250. Where judgment^debtor 
is absent, he cannot subsequently urge about material irregularity in publishing the 
same A I R. i934 Nag. 250. The fact that no notice was issued under Order 21, 
rulete C. P. Code, though a material irregularity dc»s not of itself vitiate a sale. 
A I r’ 1935 Lah 962. Omission to fix time for sale, although is an irregularity 
dMS not vitiate a sale unless substantial loss to the judgment-debtor is caused. A. 
1 R 1935 Lah. 992. Before a sale can be set aside on the ground of irregularity, 
a connection must be established between the Irregularity and the loss to the 
judgment-debtor on account of the sale of the property at a low price. 158 Ind. 
CasM67 = A.I.R. 1935 Lah. 390 1 A.I.R. 1935 Oudh 154 5 A. I. R. 1935 Lah. 962 ; 
AIR 1933 Bom. 331 = 37 Bom. L. R. 489- Gross under-valuation of the properties in 
the Mie proclamatfon is^Lterial irregularity. 157 Ind. Cas. 251-193S M.W.N. 258= 
41 L.W. 309=A.I.R. 1935 Mad. 459. Execution sale cannot be set aside on ground of 
material irregularity unless substantial injury is proved. 129 Ind. Cas. 661 = 11 P. 
L. T. 701 = A. I. R. 1931 Pat. 43. Where sale is held earlier than the hour mentioned 
in the sale proclamation it is only irregularity. A. I. R. i933 ^J.®*** 
deposit 25 p.c. immediately is only irregularity and does not affect validity of sale 
unless substantial injury is caused to judgment-debtor. A. 1. R. 1933 yudh 345“ w 
O. W* N. 440. Confirmation of sale before adjudication upon application under 
Order 21, rule 90 by judgment-debtor amounts to inaterial irregularity. 145 Ind. 
Cas. 732=A. I. R. 1933 All. 137. Not selling properties in order in which they are 
entered is not material irregularity. A.I.R. >93i All. IS9— i93J A. L. J. 62— 130 
Ind. Cas. 485. Failure in affixing sale proclamation to property is material irregu- 

C. P. Code— 81 



642 


TBB CODE OF CIVIL PROCEDURE. 


LO. 2l,r.9a 


larity. A. I. R. 1929 All. 948-1929 A. L. J. I228»i20 Ind. Cas. S4$* Changingf 
date of sale without notice to parties, is material irregularity. A. I. R. 1929 All. 94 ^ 
= 1929 A. L. }. 1228»12o Ind. Cas. 54$. After proclamation the sale of the whole 
house, selling only half is material irregularity. A. 1. R. 1930 Lah. 15s 120 Ind. Cas. 
536. Error in measurement is material irregularity but by itself is not sufficient to 
set aside sale. A. 1. R. 1926 Lah. 588=96 Ind. Cas. 196. Omission to mention 
encumbrance is material irregularity. A. I. R. 1925 Oudh 424=12 O. L. 
J« 33**®* O' W. N. 315=88 Ind. Cas. 532. The omission to mention land revenue 
is not necessarily immaterial for the purpose of rule 90 which entitles the person 
injured to apply on the ground of a material irregularity. 28 C. W. N. 593^ 
45 M. L. }. 403=75 Iiid. Cas. 546 (P.C.). Sale must be set aside if there is material 
irregularity. A. I. R. 1925 Sind 101 = 86 Ind. Cas. 1095. To hold sale on a day 
other than the adjourned day is a material irregularity. A. I. R. 1921 Cal. 597 *”35 
C. L. J. 40=65 Ind. Cas. 74^. 

Fraud. — Fraud and irregularity are different things. A. I. R. 1925 Pat. 521=6 
P. L. T. $67= 85 Ind. Cas. 622. Proof of particular fraud is essential. A. I. R. 1924 
Pat. 67=83 Ind. Cai. 747* R is not necessary that fraud should be alleged against 
the auction- purchaser. A. I. R. 1923 Pat. 43S=®4 P. L. T. 306=72 Ind. Cas. 625 ; 
26 A. L. J. 412= 108 Ind. Cas. 899. Fraud may be of any person not necessarily of 
decree-holder. 56 M. 734 = A. I. R. 1933 Mad. 626. Great discrepancy of value 
stated in sale proclamation and real value is evidence of fraud. 143 Ind. Cas. 284= 
53 C. L. J. 570= A. I. R. 1933 Cal. 339. Under- valuation is not always by itself 
sufficient to set aside sale. A. I. R. 1934 Pat. 186; see also 64 Ind. Cas. 636=3 
P. L. T. 501. No substantial injury is caused where bidders are not misled as to 
real price. A. I. R. 1934 Mad. 260. This rule governs a case of fraud committed after 
publication of the sale proclamation. 3 P. L. J. 645 = 48 Ind. Cas. 560. Objections 
to an execution sale on the ground of fraud can only be made prior to the confirma- 
tion of the sale. 51 Ind. Cas. 447* Party relying upon fraud must state seriation 
and in detail the facts constituting fraud and how he was kept fiom the knowledge 
of the execution proceedings. A. I. R. 1921 Pat. 145 = 2 P. L. T. 401=61 Ind. Cas. 
823. Objections to an execution sale on the ground of fraud can only be made 
prior to the confirmation of sale. 51 Ind. Cas 447. To bring property to sale 
subject to a bogus mortgage is fraud. A. 1. R. 1928 Mad. 1138= 113 Ind. Cas. 873. 
Wilful mistake of value in sale proclamation may justify interference of fraud. A. 1. 
R. 1922 Pat. 507=3 P. L. T. 50 = 77 Ind. Cas. 957 ; see also 75 Ind. Cas. i85 = A. I. 
R. 1922 Pat. 550 ; 89 Ind. Cas. 107. Proof of fraud causing ignorance of execution 
of judgment-debtor is necessary. A. 1. R. 1930 Pat. 153=119 Ind. Cas. 891. There 
is no presumption of fraud in sale of wrong item. A. I. R. 1928 All. 704=110 Ind. 
Cas. 876. Purchase by clerk of decree-koldet’s pleader without knowledge of 
decree-holder amounts to fraud. A. 1. R. 1925 Oudh 381 = 87 Ind. Cas. 997. Limita- 
tion begins to run from the date of the knowledge of fraud committed by the 
decree-holder. A. I. R. 1924 Pat. 49 ^^$ F. L. T. 200=80 Ind. Cas. 761 ; see also 87 
Ind. Cas. 555 ; 60 Ind. Cas. 801= A. I. R. 1921 Cal. 251 = 48 C. 119. A sale bad on 
the ground of irregularity or fraud and liable to be set aside is voidable only and an 
application to set aside must be made within 30 days of the sale. 60 Ind. Cas. 529 ; 
see also 48 Ind. Cas. 970 ; A. 1. R. 1926 All. 305 = 48 A. 786=24 A. L. J. 286=92 
Ind. Cas. 567 ; 76 Ind. Cas. 507 ; A. I. R. 1933 Cal. 339* 5^ C. L. J. 570 ; A. I. R. 

1932 Cal. 733=* 55 C. L. J. 345 5 A. I. R, 1933 Lab. 570. Where a person is not 
aware of the sale proclamation and false representations are made to him by the 
bailiff as to the nature and interest put to sale and he purchases the properly relying 
on those representations, the sale must be set aside. A. I. R. 1936 Rang. 327=164 
Ind. Cas. 202*. 

Illegality. — Proof of some breach of definite rule of law is necessary in order 
that there may be illegality proved. A. I. R. 1929 Mad. 275 = 30 L. W. 995 = 117 
Ind. Cas. 705. The distinction between irregularity and illegality is one of decree. 
A. 1. R. 1921 Mad. 583=54 M. 35—59 Ind. Cas. 167. Sale is void if held inspite of 
injunction. 88 Ind. Cas. 532=12 O. L. J. 331. There is no illegality where notice 
grdar rule 22 has been served on father as guardian of his son even after the 
A. 1. >y of the son. 117 Ind. Cas. 705= A. 1. R. 1929 Mad. 275=30 L. Wc 995. 
of the piignorance of stay order is without jurisdiction. A. 1. R. 1926 All. 457=24 

1933 

/ndement-d^^^ injary.— Serioas injury must be shown to get sale set aside on 
coimnue prtf**™* irregularity. A. I. R. 1911 Pat. 43“ n P. L. T. 701 ; A. I. R, 
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1929 All. 671 ; A. I. R. 1933 Lah. i86 ; A. I. R. 1930 Pat. 58 ; A. I. R. 1931 Pat. 63 ; 
104 Ind. Cas. 196* A. I. R. 1927 Cal. 873 ; A. I. R. 1924 Pat. 785=5 P. L. T. 250= 
76 Ind. Cas. 168 ; 57 Itid. Cas. 892 ; 45 Cas. 212 ; 37 Ind. Cas. 964. Serious 
injury need not be pecuniary. 47^.479=233 A L. J. 23*87 Ind. Cas. 278. Some 
connection must be shown between irregularity and inadequacy. 33 Ind. Cas. 692 ; 
32 Ind. Cas. 990. Denial of opportunity to purchase property sold is substantial 
injury. 1933 A. L. J. 92 = A. I. R. 1933 All. i6r. Where application is by decree- 
holder to set aside sale on ground of substantial injury suffered by him, such suffer- 
ing need not be in capacity of decree-holder. 1933 A. L. J. 92 = A. I. R. 1933 All. 
i6r. Where two properties are sold in auction under same decree and one property 
fetched inadequate price due to irregularity in sale, the sale should be set aside in 
respect of ihe property which fetched inadequate price. A. I. R. 1936 Mad. 121* 
1935 M. W. N. 1306=59 M. 438 = 160 Ind. Cas. 645. Sale held after two hours 
of the appointed time was set aside on the ground that intending purchasers 
went away. 38 P. L. R. 515. Substantial injury by reason of gross under-valuation 
may be proved not only by direct evidence connecting the material irregularity with 
the substantial injury, but also by circumstantial evidence. 157 Ind. Cas. 251= 1935 
M. W. N. 258=41 L. W. 309 = A. 1. R. 1935 Mad. 459. 

Under-valuation.— Low valuation of property is not fraud. A. I. R. 1926 Cal. 
577 = 91 ind. Cas. 407 ; see also 4 P. L. W. 88=42 Ind. Cas. 394. Injury as a 
consequence of under-valuation must be proved. A. I. R. 1928 Cal. 328 = 32 C. W. N, 
309=113 Ind. Cas. 562 ; see also A. 1. R. 1930 All. 542=1930 A. L. J. 1062 ; 57 
Ind. Cas. 640 ; 57 Ind. Cas. 892 •, 44 Ind. Cas. 412 ; 33 Ind. Cas. 946. Where 
judgment-debtor failed to object to under- valuation of property even where served 
with notice under rule 66, he is estopped from urging under-valuation as ground for 
material irregularity. 143 Ind. Cas. 673 = 55 A. 519= 1933 A. L. J. 1273= A. !• R- 
1933 All. 546. 

Want of attachment. — Want of attachment by itself does not vitiate sale. 
A. I. R. 1927 Cal. 847=103 Ind. Cas. 698 ; i Rang. 533=77 Ind. Cas. 368 ; see 
also A. 1. K. 1926 Mad. 211=92 Ind. Cas. 833. Objection to attachment must be 
taken before order for sale is passed. A. I. R. 1931 Pat. 63. 

Publication of sale proclamation.— Failure to publish sale proclamation by 
beat of drum where it is possible is material irregularity. 55 A. 182=1933 A. L. J. 
i 73 = A. I. R. 1933 All. 747 ; see also 48 Ind. Cas. 611 ; For setting aside sale on 
the ground of an omission in the sale proclamation, the omission must be a material 
one. 53 Ind. Cas. 143 ; see also 32 Ind. Cas. 990 ; 41 M. L. J. 465 = 68 Ind. Cas. 
916; no Ind. Cas. 339; A. I. R. 1933 Mad, 225 = 56 M. 356 ; A. 1. R. 1931 Lah. 
63=32 P. L. R. 933= 132 Ind. Cas. 525 ; 58 C. 813 = 35 C. W. N. 75 = 53 C. L. J. 
575=A, I. R. 1931 Cal. 490; A. I. R. 1931 Bom. 367 = 33 Bom. L, R. 500 ; 37 
C. W. N. 622 = A. 1. R. 1933 Cal. 662 ; A. I. R. 1933 Lah. 103. 

Notice.— Omission of notice under rule 66 is material irregularity. A. I. R. 1929 
Nag, 130 = 25 N. L. R. 58 ; 75 Ind, Cas. 103*4 Lah. 243. Sale is void when there 
is no notice under rule 22. A. 1. R. 1930 Pat. 153 = 119 Ind. Cas. 891. Want of 
notice to Receiver who is not in possession nor is a party is not material irregularity. 
A. 1. R. 1929 Rang. 311 = 120 Ind. Cas. 142. Sale is inoperative for omission to 
serve notice on legal representative. A. I. R. 1928 All. 74=2$ A. L. J. 507. Notice 
under rule 92 must be served. 62 Ind. Cas 113 = 2 P. L. T. 270. Auction sale by 
Court without notice to judgment-debtor is bad and must be set aside. 20 M. L. T. 
479=37 Ind. Cas. 387 ; but see 74 Ind« Cas. 458=A. I. R. 1922 Mad. 95 = 16 L. 
W. 934. 

Burden of proof.— Burden of proving defect in execution sale is on party 
assailing it. A. I. R. 1925 Pat. 48=78 Ind. Cas. 609 ; see also A. 1. R. 1930 Lah. 
692 = 122 Ind. Cas. 234. 

Bar of suit.— In case of fraudulent sale only application under this rule lies. 
A. 1. R* 1928 Mad. 1139* 113 Ind. Cas. 873 ; see also A. 1. R. 1930 All. 556=1930 
A, L. J, 1177 ; 123 Ind. Cas. 755= L. R. 11 A. 137 ; A. I. R. 1921 Mad. 121=44 M. 
351=40 M. L. J. 55=62 Ind. Cas. 203; A. I. R. 1928 Rang. 18=105 Ind Cas. 
706 ; A. I. R. 1925 Cal. 779=85 Ind. Cas. 529 ; but see A. I. R. 1927 Mad. 1035*51 
M. 76=53 M. L. J. 688 ; 85 Ind. Cas. 1014*2 Pat. 386 ; 63 Ind. Cas. 425=19 A. L. 
J. 530 ; 78 Ind. Cas. 108* A. I. R. 1925 Mad. 325. 
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Appeal. — An appeal against an order dismissing an application for setting 
aside a sale under Order 2i, r. 90, lies to the Divisional Court. 39 Ind Cas. 372=11 
Bur. L. T. 8; see also 36 C. W. N. 125 = 55 C. L J. 85 = 89 C. 956= A. 1. R. I932 
Cal. 672 ; A. I. R. 1933 Msd. 851 (F. B.)=65 M. L. J. 719=38 M. L. W. 745- 
cases falling under Order 21, rule 90, no second appeal lies. 1933 M. W. N. 77*“ A. 
I. R. 1933 Mad. 838 ; see also A. I. R. 1929 Mad. 624 ; A. I. R. 1927 Cal. 657 = 45 
C. L. J. 172 ; A. I. R. 1925 Lah. 624 ; 87 Ind. Cas. 555 ; 5 P. L. T. 444=78 Ind. Cas. 
315 ; A. I. R. 1935 Rang. 521 ; A. i. R. 1935 L®!’* 9^2 ; 74 Ind. Cas. 838 = 4 P* I- T. 
721 ; 62 Ind. Cas. 685; 2 P. L. T. 401 = 6 P. L. J. 319=61 Ind. Cas. 623 ; 56 Ind. Cas. 
646=1 P. L. T. 265 ; 39 Ind. Cas. 374= ii Bur. L. T. 26 ; 40 A. 122=43 Ind. Cas. 
522. Auction-purchaser is not a necessary party in an appeal against order 
refusing an application to set aside the sale under Order 21, rule 90. A. I. R. i93^ 
Lah. 478=163 Ind. Cas. 698. Second appeal does not lie where application is 
merely to set aside sale on account of irregularities. A. I. R. 1934 Pat. 627. Second 
appeal lies where decree-holder himself is purchaser. A. I. R. 1930 Nag. 191 = 124 
Ind. Cas. 250 ; see also A. 1. R. 1923 Mad. 1142 = 87 Ind. Cas. 413 ; but see A. I. R. 
1936 All. 763=1936 A. L. J. 959=165 Ind. Cas. 654. A second appeal against an 
order passed on appeal dismissing an appeal from an order under Order 
21 J rule 90, is incom^tent as no second appeal lies in such a case. 17 Pat. L. T. 
712 ; see also 38 P. L. R. 839= A. I. R. 1936 Lah. 969. Where an application by 
a person is rejected on the ground that be has no locus standi to apply under 
this rule as an attaching creditor, that amounts to failure to exercise a jurisdiction 
vested in the Court by law, and the High Court will interfere in revision. 
40 C. W. N. 1338. 


Application by a purchaser 
to set aside sale on ground of 
judgment-debtor having no 
saleable interest. 


91. [S. 3l3.] The purchaser at any such 
sale in execution of a decree may apply to the 
Court to set aside the sale, on the ground that 
the judgment-debtor had no saleable interest in 
the property sold. 


N. B . — For local amendment in Bombay.— FrVfe infra. 


Soope. — Where the judgment-debtor has no saleable interest in the property 
the auction-purchaser must apply within 30 days to set aside the sale under 
Order XXI, rule 91. 13 Bur. L.T. 152 = 61 Ind. Cas. 805 ; 7 P. L. T. 25 = 88 Ind. Cas. 
537 f 88 Ind. Cas. 693, An auction-purchaser has no right to maintain suit for 
refund of purchase-money on the ground of absence of saleable interest in the 
judgment-debtor. A, I. R, 1924 Cal. 172 = 28 C. W. N. 20=80 Ind. Cas. 257 ; A. I. R. 
1925 Lah. ; 6 P. L. T. 769=3 Pat. 917=88 Ind. Cas. 219. The auction- 
purchaser’s right is limited to an application for an order for repayment of the 
purchase money after the sale has been set aside. A. I. R. 1921 All. 377 = 43 A. 
60=58 Ind. Cas. 105 ; 65 Ind. Cas. 230 ; but see 76 Ind. Cas. 605. No sale can be 
set aside except by a resort to the procedure of Order XXXI. A. I. R. 1924 Pat. 
273=2 Pat. 829=76 Ind. Cas. 927. If the property has been sold in execution, the 
judgment-debtor has noninterest thereafter in the property. 40 A. 411 = 16 A. L. J. 
236=44 lod, Cas 697. The Court-sale carries no guarantee that the property belongs 
to the judgment-debtor and the auction-purchaser takes the risk, and bears the loss 
if property does not belong to the judgment-debtor. A.I. R. 1927 Mad. 394=“ 5® M. 
639=52 M. L. J. 148. The Court-sale of a property not belonging to the judgment- 
debtor is not void initio but only voidable. A.I.R. 1927 Mad. 835 = 53 M. L. J. 255 
= 104 Ind. Cas. 614. Before a decree-holder can apply again to execute the decree, 
recorded as satisfied by the previous Court-sale be must have the sale set aside. To 
such an application, Order 21, r. 91, in terms applies and it must be put in within 30 
days of the sale. A. 1. R. 1925 Mad.. 394=50 M. 639= 100 Ind. Cas. 522 ; see also 33 
Bom. L. R. 503= A. I. R. 1931 Bom. 252. Although a purchaser at an auction sale 
can get the sale set aside, if be cannot get possession, it does not prevent him from 
asserting the title of his vendor acquired by the purchase. A. I. R. 1929 Cal. 218= 
33C. W. N. 117, Where subsequent to the purchase half of the property is lost, 
decree-holder is not entitled to get back the money. 53 A. 496=1931 A. L. J. 228 = 
A. I. R. 1931 All. 377. An auction purchaser purchasing Immovable property at a 
Court-sale is not entitled to a refund of his purchase-money if subsequently a third 
party claims the pro^rty and obtains a decree for possession. Where an auction 
purchaser purchases immovable property at an auction sale by a Court, there is 
no guarantee by the Court corresponding to the guarantee under s. 55 T. P. Act. 
The auction-purchaser must be aware of the fact that he is purchasing property 
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subject to the risk that it may be claimed subsequently by a third parly. It is only 
the right and title of the judgment-debtor which passes to the auction purchaser and 
the auction purchaser takes that right and title subject to any claims which may 
subsequently be made by third parties. A. 1 . R. 1937 All. 1 8 •, see also A. I. R. 
1935 All. 910—^935 A. L. J. 474. Once the sale is confirmed it must be presumed 
conclusively that there is no defect in the sale either under rule 90 or under rule 91 ; 
and so there exists no basis for a suit on the ground of want of saleable interest 
in the judgment-debtor. If there is no warranty of title there is no cause of action 
in favour of the auction purchaser and no question of equity and justice arises. 
A. 1 . R. 1937 Nag. 140. A sale of immovable properly in which the judgment- 
debtor has no interest at the date of the sale is not a nullity in the sense of being 
beyond the jurisdiction of the executing Court or void as between the judgment- 
debtor and the decree-holder or auction-purchaser. The decree-holder, if he 
purchases the property, cannot successfully maintain an application for the revival 
of the execution proceedings on the ground that the sale has not in fact satisfied 
his decree to the extent of the sale price, unless he has the sale set aside by 
applying under this rule. A. I, R. 1936 Pat. 97 (F. B.) = i5 Pat. 308 = 16 Pat. L. T. 
908 = 160 Ind. Cas. 1049. Rule 91 contemplates want of saleable interest in the 
judgment-debtor. 145 Ind. Cas. 421 = 12 Pat. 665=14 P. L. T. 388 = A. I. R. 1933 
Pat. 435. (S. B.). Where application under this rule is not proper, sale could well 
be confirmed. 134 Ind. Cas. 496=32 P. L. R. 63= A. I. R. 1931 Lah. 244. Where 
Court refused to set aside sale under this rule no second appeal lies. 140 Ind. Cas. 
833 = 33 P' I- R* 625. Decree-holder purchaser cannot set aside sale merely 
because he is not allowed to set off on account of ratable distribution to other 
decree-holders. 133 Ind. Cas. 737 = 33 Bom. L. R. 503 = A. I. R. 1931 Bom. 252. 
Only remedy to claim refund is under Order 21, rule 91. A. I. R. 1934 
Oudh 233. 


92 . [Ss. 312, 314] (1) Where no application is made under rule 89, 
c 1 ^ 1 .^ u ^ rule 90 or rule 91, or where such application 

lute or^be set aside ^ ^ disallowed, the Court shall make 

an order confirming the sale, and thereupon 


the sale shall become absolute. 

(2) Where such application is made and allowed, and where, in the case 
of an application under rule 89, the deposit required by that rule is made 
within thirty days from the date of sale, the Court shall make an order setting 
aside the sale : 

Provided that no order shall be made unless notice of the application has 
been given to all persons affected thereby. 

(3) No suit to set aside an order made under this rule shall be brought by 
any person against whom such order is made. 


Af. B . — For local amendments in Allahabad, C. P., Madras and Oudh. — P/Vif infra. 


Scope.— Where there is no irregularity in publishing and conducting the 
sale, execution Court cannot refuse to confirm the sale. A. I. R. 1934 Lah. 
146. Objection not taken before sale is presumed to have been waived. A. 
I. R. 1937 Lah. 416. This rule applies only to valid sales. 143 Ind. Cas. 
854=56 M. L. J. 253 = 56 M. 808= A. I. R. 1933 Mad. 598. Where objec- 
tion under rule 90 is dismissed, sale must be automatically confirmed. A. I. 
R. 1933 Lah. 99=34 P. L. R. 70=13 Lah. 761-, A. I. R. 1926 Nag. 193=21 
N. L. R. 157. Confirmation of sale may be presumed from conduct of executing 
Court. 31 Ind. Cas. 254=81 P. R. 1915. Where sale is confirmed by order of 
Court and becomes absolute under rule 92, the only remedy is by suit, and an 
application under s. 47 is incompetent. A. I. R. 1922 Mad. 63=70 Ind. Cas. 569= 
15 L. W. 272. This rule is mandatory in its provisions. A. 1 . R. 1930 All. 843. 
Order 21, rule 92, contemplates the passing of an order of confirmation and it is 
the passing of this order which makes the sale absolute ; so it is not the lapse of 
30 <^ys that confirms the sale but the passing of the order which cannot be passed 
within 30 days. A. I. R. 1937 Mad. 560. But the Court may stay confirmation 
of sale by virtue of its power under s. 151. A. 1 . R. 1930 Lah. 793 ; see also A. I. R. 
1929 All. 671= 121 Ind. Cas. 270. On the date fixed for confirmation of sale held in 
execution of a decree, decree-holder’s presence is not necessary. A. I. R. 1930 
Nag. I34«i20 Ind. Cas. 405. Order XXI, rule 92. is applicable only to immovable 
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properly. A. I. R. 1930 Lah. 236*30 P. L. R. 42i«iis Ind. Cas. 70. Under this 
rule a suit for setting aside a sale does not lie if an order confirming the sale is 
made. A. f. R. 1926 Oudh. 45 = 89 Ind. Cas. 107. Order 21, rule 92, C. P. Code 
under which a sale is to become absolute or be set aside is independent of a pro- 
ceeding under s. 58. The latter moreover refers to attachments of all kinds 
of properties, whether movable or immovable, whereas the question of a sale be- 
coming absolute arises only in the case of immovable property. A I. R. 1937 Ual. 
390. Once a sale has taken place the Court has no jurisdiction to refuse to confirm 
it unless the specified objections are taken and sustained. A. I R. 1936 Lah. 191 * 161 
Ind. Cas. 752. A judgment-debtor who was declared insolvent during the sale pro- 
ceedings has no locus standi to appeal from the order confirming the sale. 
162 Ind. Cas. 299*38 P. L. R. ]o8*A. I. R 1936 Lah. 368. No second appeal 
lies against an appellate order upholding an order rejecting an application to set 
aside sale under Order 21, rule 92, C. P. Code. 160 Ind. Cas. 468*1936 O. W. N. 
137=3 A. I. R. 1936 Oudh 172 ; see also A. I. R 19^6 Pat. 119. Order setting aside 
or refusing to set aside sale is not one in execution proceedings. A. I. R. I 934 
Lah. 508. Where appeal has been filed from order of Sub-judge disallowing 
application to set aside sale, sale is not absolute till disposal of appeal. A. 1 . R. 

1934 P C. 134. 

Sub-section 2— Proviso.— The proviso to clause (2) of rule 92 of Order 21, 
C. P. Code, only lays down that a sale should not be ordered to be set aside unless 
notice is given to the persons affected thereby. It is not necessary that they 
should be made parties to the application and arrayed in the categories of 
plaintiffs and defendants. A. 1 . R. 1935 Cal. 502=62 C. 286. 

Sub-rule ( 3 ). — The effect of sub-rule (3) is that a Civil suit to set aside an 
order made under Order 21, r. 92, is prohibited. A. I. R. 1935 All. 470=1935 A. L. J. 
261 = 157 Ind. Cas. 33. But where a decree in execution of which the sale took 
place is itself found to be invalid or where it is found that the sale officer had no 
authority to sell the property the remedy of a separate suit would be barred. 1935 
A. L.J. 261 = A. I. R. 1935 All. 470. 

Appeal.— In an appeal against the order confirming the sale, auction- purchaser 
is a necessary party. A. 1 . R. 1935 Lah. 802. 

Setting aside of Bale — The executing Court has to consider in deciding if 
the sale should be confirmed whether there is any reason with reference to rr. 89-91 
for refusing to do so. If there are not, the Court must confirm the sale. If there 
are circumstances which vitiate the sale at Its inception, the executing Court can 
refuse to confirm the sale, even apart from the contingencies contemplated in 
rr. 89 f 9 L A. I. R. 1926 Nag, 17 = 88 Ind. Cas. 693. Making sale absolute after 
satisfaction of decree is without jurisdiction. A. 1 . R. 1922 Nag. 248=18 N. L. K. 
134=* Ind. Cas. 331. A sale cannot be set aside after its confirmation. A. 1 . R. 

1935 All. 889=1935 A. L. J. 940=156 Ind. Cas. 389. 

Notice. — Order setting aside sale without notice to auction-purchaser is b.id 
for want of jurisdiction. 32 lad. Cas. 891 ; see also A I. R. 1921 Pat. 498=2 
P. L. T. 336=62 Ind. Cas. 61. Order under r. 90 without notice is nullity. A. 1 . K. 
1921 Pat. 293=62 Ind. Cas. 113 ; 3 Lah. L. J. 463=62 Ind. Cas. 986 ; see also 68 
Ind. Cas 238 ; 75 Ind. Cas. 863=5 P* U. T. 233 ; A. I. R. 1924 Bom. 130 = 80 Ind. 
Cas. 648; 80 Ind. Cas. 931 ; A. I. R. 1927 Lah. 681 ; A I. R. 1929 Mad. 
763=52 M. 861. 


93. [S 0 8i5J Where a sale of immovable property is set aside under rule 

92 , the purchaser shall be entitled to an order 
for repayment of bis purchase-money, with or 
without interest as the Court may direct, against 
any person to whom it has been paid. 


Return of purchase-money in 
certain cases. 


Scope. — Principles of caveat-emptor applies at Court sale 39. Ind. Cas. 763 
= iPat. L. W. 551. Mistake in sale proclamation is good ground for suit , to 
cancel sale and for refund of proportionate part of purchase-money. 8 L. B. 
R. 427=33 Ind. Cas. 1030. But under the new Code action to recover money 
most be taken in execution proceedings. Under old Code, separate suit lay 
for the same. 37 Ind. Cas. 663 ; see also 44 Ind. Cas. 200 ; 22 C. W. N. 760= 
46 Ind. Cas. 783. Order for refund of purchase-money can be executed like 
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decree. 23 M. L. T. 35 5 =*47 Cas.’ 630; Unlike private sale no genuineness 

of title is implied in Court-sale. 52 Ind. Cas. 174*12 Bur. L. T. 211 ; 52 Ind. 
Cas, 818 = 15 N. L. R. 40; 49ln<^- Cas. 359. Court may award interest while 
refunding purchase-money when sale is set aside. 48 1. A. 24 = 19 A. L. J. loi 
*25 C.W.N. 376=59 Ind. Cas. 782 P. C. ; see also 40 M, 1009=45 Ind. Cas. 109 ; 
57 C. 676= A I R. 1930 Cal. 685 ; A. 1. R. 1929 Lab. 617=30 P. L. R. 439. Separate 
suit does not lie to recover purchase- money on account of absence of saleable interest 
in judgment-debtor % 3 Pat. 947 = 88 Ind. Cas. 218 ; see also 28 C. W. N. 20= 
80 Ind. Cas. 257; 27 C. W. N. 183=50 C. II5-79 Ind. Cas. 609; 46 B. 
833=24 Bom. L. R. 308=67 Ind. Cas. 360; 64 Ind. Cas. 628; 43 A. 80 
= 18 A. L }. 905=58 Ind. Cas. 105 ; but see A. I. R. 1932 Lah. (F. B.) 401. There 
are other remedies also to claim refund of purchase-money than those provided by r. 
92. A. I. R. 1926 Cal. 971 = 53 C. 758*43 C L. J. 418 = 96 Ind. Cas. 64. Right to 
refund of purchase-money arises only after sale is set aside. 54 A. 948= A. 1. R. 1933 
All. 63. In absence of remedy applies. 65 N. L. J. 230=4 N. L. J. 

274 ; 55 A. 221 = A. I. R. 1933 All. 218 ; sec also A. I. R. 1937 Oudh 145. Third 
party being purchaser at auction sale is entitled to compensation for Improvements 
if sale is set aside. A.I R. 1926 Nag. 160=89 Ind. Cas. 18. A right to claim refund in 
restitution is recognized against the decree-holder in Order 21, rule 93. In principle 
there is no difference between the liability of the decree-holder whether the sale is 
set aside under Order 21, rule 92 or under s. 47. A. I. R. 1936 Lab. 497. Where an 
execution sale turns out to be fertile by a finding in a suit in which the decree 
and the sale in execution declared void, the auction-purchaser has a right of other 
action to get back his money under the general law, though not under the 
C. P. Code. 159 l!.d. Cas. 625=1935 M. W. N. 1023 = 69 M. L. J. 250 (F. B.). 


94. [S. 316.J Where a sale of immovable property has become absolute, 
_ . _ _ the Court shall grant a certificate specifying the 

Certificate to purchaser. properly sold and the name of the person who at 

the time of sale is declared to be the purchaser. Such certificate shall bear date 
the day on which the sale became absolute. 

N, B . — For local amendments in C. P. and Rangoon . — Vide infra. 

Scope.— Certificate of sale can be granted to person only who bids the highest 
bid. 24 C.W.N. 27 = 54 Ind. Cas. 726. Court must issue sale certificate, claim of third 
party not being satisfied is no bar. 1 Pat. L. J. 446=38 Ind. Cas. 576. Onus of proof 
lies on judgment-debtor to prove invalidity of decree if sale certificate is not granted. 
34 Ind. Cas. 911. Sale certificate is only evidence of title, but does not create any. 
24 C. W. N. 1011=47 C. 1108=31 C. L. J. 463 ; see also 45 B. 1186=23 Bom. L.R. 
514=63 Ind. Cas. 248. Plain meaning of sale certificate should not be reversed 
by different interpretation of documents forming grounds for decree. A. I. R. 1922 
P. C. 252 = 24 Bom. L.R. 692 = 44 M. 483 = 48 LA. 155=63 Ind. Cas. 708. In 
subsequent proceedings Court cannot go behind sale ceriihcate. A. i. R. 1927 Mad. 
311 = 52 M. L. J. 68. Sale certificates cure irregularities. A. I. R. 1927 Cal. 82=97 
Ind. Cas. 757. Sale certificate being issued, sale cannot be set aside for petty reason. 
A. I. R. 1923 Mad. 48=43 M. L. J. 477=3* M. L. T. 363=63 Ind. Cas. 1001. Sale 
certificate should not be amended without notice to judgment-debtor. A. I. R. 1922 
Mad. 63=65 Ind. Cas. 722. Costs for proper stamps for sale certificate must be borne 
by purchaser. A. I. R. 1930 Bom. 392 = 32 Bom. L. R. 1084 (F. B.). If insufficiently 
stamped sale certificate is issued Court may issue another without imposing penalty or 
purchaser may apply for correction. A.I.R. 1930 Bom. 392=32 Bom. L. R. 1084=128 
Ind. Cas. 31 (F.B.). Certificate for sale should not furnish material for fresh litigation. 
137 Ind. Cas. 603=34 Bom. L. R. 206= A. 1. R. 1932 Bom. 210. Title passes from 
date of sale and it can be established independent of sale certificate. 136 Ind. Cas. 
49* 10 Pat. 670= A. I. R. 1932 Pat. 80. Under the Cede a sale certificate should bear 
the date of expiration of sale. A. 1. R. 1936 Mad. 733. An assignee from the 
auction purchaser can apply for sale certificate and the Court is competent to grant 
it to him. 161 Ind. Cas. 740=38 Bom. L. R. 104= A. I. R. 1936 Bom. 137. 


96. [S. 318.] Where the immovable property sold is in the occupancy 
t . • ^ of the judgment-debtor or of some person on his 
behalf or Of some person claiming under tiUe 
paucy of judgment-debtor. judgmenl-debtor subslquenlly to 

the attachment of such property and a certificate in respect thereof ^s been 
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granted under rule 94, the Court shall, on application of the purchaser, order 
delivery to be made by putting such purchaser or any person whom he may 
appoint to receive delivery on his behalf in possession of the property, and, if 
need be, by removing any person who refuses to vacate the same. 


Scope. — Possession in rule 95 means legal possession. A. I. R. 1928 Oudh 
251a 3 Luck. 506s 5 O.W.N. 372. In execution delivery of possession must be accord- 
ing to either rule 9$ or 96. 55 Ind. Cas. 946 ; see also A. I. R. 1926 All. 120^=89 Ind. 
Cas. 134. Where a mortgage decree has been obtained against executors in their 
representative capacity and there has been a decree for sale and a sale is held, the 
purchaser cannot by proceeding under Order 21. rr 9$ and 96. Civil Procedure Code, 
obtain possession as against the beneficiaries under the will, that is to say the bene- 
ficiaries entitled to the estate which is represented by the executors. The reason 
for this is that the beneficiaries are not affected by rr. 97, 95 or 3$. They are not 
“judgment-debtors** or some persons on their behalf under rule 95 or any person 
bound by a decree under rule 35. Beneficiaries do not claim under executors and 
they are excluded under the definition in s. 2. C. P. Code. A. I. R. 1937 Cal. 301, 
This section docs not apply where the property sold in execution is claimed by a 
person in his own right and independently of the judgment -debtor. 1936 M. W. N. 
1369=44 L. W. 698=71 M. L. J. 725. Where delivery that is originally attempted 
is under Order 21, rule 95 i ^.. actual vacant possession, and the result of the objec- 
tion raised is the outstanding dispute that remains is only the rights of the tenants, 
the common sense and reasonable view is that delivery, so far as landlords’ right is 
concerned under Order 21, rule 95. is effected, and what is completed is the right 
to actual possession asserted by tenants. A. I. R. 1936 Mad. 733. An application 
by decree-holder auction purchaser under rules 95 and 97 is an application in 
execution of a decree and the removal of obstruction to the decree-holder auction 
purchaser is in execution of the decree even though the decree be only for sale. 
A. 1 . R. 1936 Sind 11 = 30 S. L. R. 290=161 Ind. Cas. 524. Possession by demo- 
lition of structures cannot be granted under rule 95. A. I. R. 1934 Cal. 751. It is 
not necessary in every case where an application for delivery under Order 21, rule 
95, is made that a complete inquiry is necessary. Where the questions raised are 
questions for decision in a regular suit and not in summary proceedings, the proper 
course is to leave the aggrieved party to his remedy by way of a regular suit. 156 
Ind. Cas. 5 $i=A. 1 . R. 1935 Rang. 159. Where there was no opposition by the 
judgment-debtors and the obstruction was only by a third person to a limited 
extent, the portion as to which there was no obstruction by the third person and no 
opposition by the judgment-debtor should be delivered. $8 M*. 893=159 Ind. Cas. 
279=1935 M. W. N. 926=69 M. L. J. 821 (F. B.) = 42 L. W. 375. Court is not 
bound to see that delivery is actually effected. A. I. R. 1926 Mad. 385= 50 M. L. J. 
72 = 91 Ind. Cas. 485. The delivery of possession by beat of drum to an auction- 
purchaser of share in a properly can be considered as a valid one. A. I. R. 1928 
Oudh 251 = 3 Luck. 507. Application under rule 95 is not proceeding under s. 47. 
A. I. R. 1930 Pat. 311 = 11 P.L. T. 331 ; but see 53 C. 781 = 30 C. W. N. 649 (F.B.) 
= A. I. P. 1926 Cal. 798 ; 90 Ind. Cas. 952= 51 M. L. }. 106. Possession under r. 
95 has the effect of making the judgment-debtor’s possession that of trespasser. 
A. 1 . R. 1922 Pat. 197=66 Ind. Cas. 817. Formal possession gives new start to 
limitation for actual possession. 124 Ind. Cas. 767; A. 1 . R. 1930 Lab. 823 ; 27 
C. W. N. 24=77 Ind- Cas. io 35 = A. I. R. 1923 Cal. 138 ; A. I. R. 1933 Cal. 
424 ;6o Ind. Cas. 320=46 B. 710=24 Bom. L. R. 232 ; but see 43 A. 520=63 
Ind. Cas. 21a ; 130 Ind.Cas. 706. No proclamation by beat of drum is necessary. 
A. I. R. 1934 Nag. 172. Court has power even to direct breaking open lock to put 
purchaser in possession. A. I. R. 1934 Pat. 119. Such summary procedure under rules 
95 and 96 does not bar suit for possession by auction-purchaser. A. I. R. 1931 Pat. 
241 (F. B.)= 10 Pat. 670=12 P. L. T. 423. When actual possession is withheld 
after symbolical possession is granted fresh suit for possession lies. A. !. R. 1929 
Nag. 298=116 Ind. Cas. 70. Symbolical possession is equivalent to actual posses- 
sion with reject to judgment-debtor and mortgagee during the pendency of suit. 
A. 1 . R. 1930 Cal. 15 = 33 C. W. N. 963=56 C. 1130=121 Ind. Cas. 407. 


96. [S. 319.] Where the property sold is in the occupancy of a tenant or 

other pemon entitled to occupy the same and a 
certificate in respect thereof has been granted 
under rule 94, the Court shall, on the apfriication 


Delivery of property in occu- 
pancy of tenant. 
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of the purchaser, order delivery to be made by affixing a copy of the certificate 
of sale in some conspicuous place on the property, and proclaiming to the occu- 
pant by beat of drum or other customary mode, at some convenient place, that 
the interest of the judgment-debtor has been transferred to the purchaser. 

Scope. — After ordering possession under rule 96, Court has no power to grant 
stay of warrant. A. I. R. 1927 Oudh 301=1 Luck. Cas. 226= 103 Ind. Cas. 695. 
Omission to state period of lease does not entitle the purchaser to actual possession 
before expiry of lease. A. I. R. J927 Rang. 927=6 Bur. L. J. 7 = 100 Ind. Cas. 
1014. This rule does not apply to property in the hands of a Receiver. 14 S. L. R. 
81 = 63 Ind. Cas. 68$. An order of possession to a purchaser under rule 96, is a 
judicial order. 45 Ind. Cas. 608. Symbolical possession has no effect against 
stranger. 21 O. C. 70=45 Ind. Cas. 606 ; 3 Pat. L. W. 133 = 42 Ind. Cas. 449 ; 
39 C. W. N. 1306. Purchaser of undivided share if obstructed must sue for partition. 
9 L. W. 81=25 M. L. T. 153 = 49 Ind. Cas. 629. No limitation is fixed lor order 
under rule 96 for symbolical possession. 40 Ind. Cas. 605. 

Resistance to Delivery of Fosscssion to Decree-holder or Purchaser^ 


97 . [Ss. 328 - 334 .] ( 1 ) 


Where the holder of a decree for the possession 
of immovable property or the purchaser of any 
such property sold in execution of a decree is 
resisted or obstructed by any person in obtaining 
possession of the property, he may make an 
application to the Court complaining of such resistance or .obstruction. 


Resistance or obstruction to 
possession of immovable 
property. 


(2) The Court shall fix a day for investigating the matter and shall 
summon the party against whom the application is made to appear and 
answer the same. 


Scope.— The locking of the house by the judgment-debtor amounts to resis- 
tance or obstruction. A. I, R. 1930 B. 375 = 30 Bom. L. R. 619=54 B. 479=125 
Ind. Cas. 703. Application under rule 97 by decree-holder auction-purchaser 
does not come under section 47. IMd. Order under r. 97 on application by 
stranger auction-purchaser is not under s. 47. A. I. R. 1930 Pat. 311 = 11 Pat. L. T. 
331 = 9 Pat. 775 = 126 Ind. Cas. 849. The ‘‘resistance or obstruction’* contemplated 
by rule 97 in some overt act by some person who is present at the time. A. I. R. 
1924 Rang. 261 =3 Bur. L. J. 71 = 82 Ind. Cas. 865. To such case alone Art. 
11 A of the Limitation Act applies, ; see A. I. R. 1924 All. 495 (F. B.) = 22 
A. L. J. 626=83 Ind. Cas. 923. There is nothing wrong in anticipating the obstruc- 
tion and ordering any investigation under Order 21, r. 97. A. I. R. 1925 Rang. 374= 
4 Bur. L. J. 178 = 92 Ind. Cas. 667. Order under r. 97 on bailiff's report of obstruc- 
tion without an application by decree-holder and notice to other side is bad. A. I. R 
1938 Lah. 215=10 Lah. L. }. 68=106 Ind. Cas. 491. Court cannot stay proceedings 
under rr. 97 and 98 at instance of obstructor pending his suit. A. I. R. 1929 Lah. 
694= 1 19 Ind. Cas. 488. Order IX does not apply to proceedings under rule 97 or 
rule 100. A. I. R. 1929 Mad. 757 (F.B.)=52 M. 899 =57 M.L.J, 381 = 30 L. W. 424= 
120 Ind. Cas. 567. The Court has no inherent power to set aside the order of dis- 
missal for default or an order passed ex parte in an application under Order XXI, 
rr. 97 and 100 on sufficient cause being shown. A. I. R. 1929 Mad. 757= 57 M. L. J. 
381 (F. B.)=3o L. W. 434=52 M. 899. Auction-purchaser has a right to sue for 
possession. 57 Ind. Cas. 177. Fresh warrant can be ordered where execution of 
first was obstructed. A. I. R. 1921 Mad. 559=66 Ind. Cas. 722= 1921 M. W. N. 
698-, 4 P. L. J. 94*49 Ind. Cas. 150 (F. B). Order passed in dispute between 
auction-purchaser, decree-holder and party to suit, is appealable by virtue of its 
coming under s. 47 * A. I. R. 1934 CaL 541. The executing Court has no jurisdic- 
tion to start an enquiry under this rule either suo motu or upon the application of 
a prospective objector in the absence of a complaint by the decree-holder under 
this rule about resistance or obstruction of delivery of possession to him. 31 N. L. 
R. 408^ A. I. R. 1935 Nag. 212=159 Ind. Cas. 584. Where a decree-holder pur- 
chaser seeks delivery of possession of an item of property and the judgment- 
debtor obstructs, the decree-holder should make a complaint under Order 21, rule 
97, C. P. Code and the matter must be disposed of in execution. 58 M. 893= 
159 Ind. Cas. 279=1935 M. W. N. 926=42 L. W. 375 = A. 1 . R. 1935 Mad. 
803=69 M. L. J. 821 (F. B). An application under this uile for delivery of 

4»P. Code-82 
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possession by an auction* purchaser may be treated as an application in 
execution proceeding, but it cannot be treated as an application for execution. 
62 C, 66=158 Ind. Cas. 191= A. I. R. 1935 Cal. 333. An Order against the 
judgment- debtor under rule 97 is appealable. A. I. R. 1921 Mad. 627=41 M. 
L. J. 490=14 L. W. 449=70 Ind. Cas. 367. Rule 97 applies to decree under 
s. 9 of the Specific Relief Act. A. 1. R, 1926 Mad. 353=23 L. W. 157=92 Ind. Cas. 
61 = 1926 M. W. N. 162. Sub-tenant cannot resist execution of warrant of posses- 
sion against tenant. A. I. R. 1922 Bom. 449=46 B. 887 = 23 Bom. L. R. 1316 = 65 
Ind. Cas. 312 •, see also 64 Ind. Cas. 697= A. I. R. 1922 Bom. 273 = 46 B. 526=23 
Bom. L. R. 125 ; but see 47 C. 907 = 60 Ind. Cas. 969. No appeal lies where applica- 
tion under r. 97 is rejected as under rule 99. 53 Ind. Cas. 923. In this rule the 

duty of Court on resistance to delivery of possession is laid down. A. I. R. 1933 
All. 57 = 1932 A. L. J. 1036= 54 A. 1031. Decree-holder or auction-purchaser can 
apply under this rule. A. I. R. 1931 Lah. 686=132 Iiid. Cas. 844. Oral application 
is sufficient. A. 1. R. 1931 Lah. 13. 


98. [Ss. 329, 330.] Where the Court is satisfied that the resistance or 

Resistance or obstruction by was occasioned without any ^st cause 

judgment-debtor, judgment-debtor, or by some other person 

^ * at his instigation, it shall direct that the applicant 

be put into possession of the property and where the applicant is still resisted 
or obstructed in obtaining possession, the Court may also, at the instance of the 
applicant, order the judgment-debtor, or any person acting at his instiga- 
tion, to be detained in the civil prison for a term which may extend to 
thirty days, 

N. B.^For local amendments in Allahabad, C. P., Lahore, Peshwar and 
Rangoon. — infra. 


Scope. — This rule applies when judgment-debtor obstructs possession. 31 Ind. 
Cas. 799. But where the objection by a tenant is a bona fide one this rule has no 
application. A. 1. R. 1936 Mad. 733. A purchaser pendente lite comes within the 
definition of a judgment-debtor as mentioned in rule 98. A. 1. R. 1925 Cal. 1243= 
85 Ind. Cas. 1904 ; see also 12 L. W. 350= 59 Ind. Cas. 894. This rule has no 
application where the person obstructing is not acting at the instigation of the 
judgment-debtor. 60 Ind. Cas. 969=47 C. 907 ; 25 B. 478 (486). Resistance by 
judgment-debtor who has purchased the stranger auction-purchaser’s interest is for 
just cause under this rule. A. I. R. 1928 Mad. 806=111 Ind. Cas. 551 ; see also 
A. 1. R. 1930 Bom. 375 = 32 Bom. L. R. 619=54 B. 479- Where auction-purchaser 
applies for possession and application is disallowed, the remedy is in suit under 
rule 103 and no revision or appeal lies. A. I. R. 1933 All. 959 ; see also A. I. R. 
1933 ^^4* Decree-holder is not a party to proceedings under rule 98. A. I. R. 

1926 Cal. 985=92 Ind. Cas. 544. Order under r. 98 is appealable when purchaser 
is decree-holder. A. I. R. 1925 Pat. 478 = 6 P. L. T. 351 = 88 Ind. Cas. 104. Rule 
103 docs not bar appeal if allowed by s. 47. A. I. R. 1921 Mad. 559=66 Ind. Cas. 
722. The terms of rule 103 of Order 21 clearly cover an order under rule 98 ; and 
so far as the conclusiveness enacted in the final part of rule 103 is concerned, it 
can make no difference whether the question is sought 10 be reagitated by a person 
as a plaintiff or as defendant. A, I. R. 1937 Mad. 366. 


99. [Ss- 331, 385.] Where the Court is satisfied that the resistance or 
, ^ . otetruction was occasioned by any person (other 

Resistance w obstruction by judgment-debtor) claiming in good faith 

lona ft e ^ possession of the property on his own 

account or on account of some person other than the judgment debtor, the 
Court shall make an order dismissing the application. 

p/. B , — For local amendments in Allahabad, C. P., Oudh, Peshwar and 


Rangoon . — Vide infra* 

Scope.— The legislature has specifically provided that in cases where delivery 
of possession is obstructed on behalf of a third party, any order passed by the 
executing Court shall be final subject to the result of the suit provided for. A. I. R. 
1937 135. Resistance by person not bona t^de cannot be allowed. A. I. R. 

1928 Mad. 909=108 Ind. Cas. 894; see also 46 B. 887 = 23 Bom. L. R. 1316=65 
ImL Ce|. 212 ; A. 1. R. 1926 Oudh 610=2 Luck. 269. Unmarried sisters under Hindu 



0. 21, r. 100.] 


THE CODE OF CIVIL PROCEDURE. 


651 


Law can successfully resist possession of partition of house to which they are 
entitled. 43 M. 635 = 38 M. L. J. 433 = 5^ Cas. 524. Question of possession is 
conclusive in favour of parly other than judgment-debtor if no suit is brought within 
one year by unsuccessful party. 51 P. W. R. 1919=51 Ind. Cas. 787. Order to 
decree-holder to file suit against obstructors is not one under rule 99 and is not 
conclusive under rule 103 in absence of suit. A. I. R. 1928 Lah. 672 = 108 Iiid. Cas* 
614 ; see also 72 Ind. Cas. 582 = 44 M. L. J. 443. Objection by transferee pendente 
lite that wrong property has been delivered though not falling under rule 99 or 101 
falls under s. 47 and is tenable. A. 1. R. 1926 Mad. 968=51 M. L. J. 255. Order 
under rule 99 dismissing decree-holder’s application is not appealible. 133 Ind. Cas. 
335“ 58 C. 808 = 35 C. W. N. 286= A. I. R. 1931 Cal. 574. 


Dispossession by 
holder or purchaser. 


decree- 


100. [S. 332.] (1) Where any person other than the judgment-debtor 

is dispossessed of immovable property by the 
holder of a decree for the possession of ^uch 
property or where such property has been sold 
in execution of a decree by the purchaser thereof, he may make an application 
to the Court complaining of such dispossession. 

(2) The Court shall fix a day for investigating the matter and shall 
summon the party against whom the application is made to appear and answer 
the same. 


Scope.— This rule applies to cases of joint possession. 144 iQd. Cas. 147 = 
A. I. R. 1933 Pat. 132 ; A. I. R. 1931 Cal 385=58 C. 55. Party bound by mortgage 
decree cannot set up paramount title in execution. 38 M. L. J. 199= A, L R. 1933 
Mad. 569. Events subsequent to delivery of possession must be considered. 37 
C. \V. N. 339 = 60 C. 685= A. I. R. 1933 Cal. 534. This rule includes auction* 
purchaser’s legal representatives. 36 C. W. N. 790 = A. I. R. 1933 Cal. 293. This 
rule does not apply where there has been only symbolical delivery of possession. 
A. 1. R. 1933 Cal. 144=142 Ind. Cas. 152. Applicant in possession even though as 
a trespasser is entitled to succeed under rule loi. A. I. R. 1927 Cal 339. Auction- 
purchaser in joint-possession can apply. A. I. R. 1924 Pat. 506=5 P. L. T. 106= 
83 Ind. Cas. 599. Court cannot go into question of benami, A. I. R. 1924 Pat. 506 
= 83 Ind. Cas. 599. Usufructuary mortgagee dispossessed by auction- purchaser 
can apply. A. I. R. 1922 Pat. 408=70 Ind. Cas. 306. Court cannot go behind ori- 
ginal decree in proceeding under rule 100. A. I. R. 1930 Pat, 416=127 Ind. 
Cas. 564. Appeal lies against an order under r. 100 where question is between 
parties to suit or their representatives. 41 M. L. J. 54=63 Ind. Cas. 730. Where 
possession is cfleclively delivered by Civil Court to one party the only course for 
other party is to apply under r. 100. A. 1. R. 1922 Pat. 210=25 C. L. J, S4i = 77 
Ind. Cas. 1005. An objection under Order 21, rule 58 of the mortgagee in possession 
was dismissed for default, and he did not take recourse to Order 21, rule 63 ; but 
put his claim under Order 21, r. 100 : Held that the Order 21, rule 58 being in- 
applicable to the claim by mortgagee, order 63 was not applicable ; and the 
mortgagee therefore was not barred from pressing his claim under rule 100. 
A. I. R. 1937 Pat. 63. Where a decree is made against father, his sons would 
be prima facie bound by the decree and would not therefore be said to be the persons 
other than the judgment-debtor. A. I. R. 1935 Pat. 253=155 Ind. Cas. 93. It is 
only when a person htis been dispossessed that he can apply under Order 21, rule 
100, C. P. Code. When no possession has been given to the decree-holder or 
purchaser, there is no dispossession as contemplated by this rule. Ibid, Where a 
certain property has been purchased in sale held in execution of a money-decree 
pending a partition suit and an application is filed under Order 21, rule 100, in 
granting the summary relief which has been provided by rules 100 and loi the 
Court will have to confine itself to the language of the specific provisions by which 
a remedy is provided and the general doctrine of Its pendens will not apply. 
A. I. R. 1935 Pat. 230 = 16 Pat. L. T. 220=157 Ind. Cas. 86. Where a lease in 
favour of a lessee was executed during the pendency of the proceedings in the 
Revenue Court consequent on the application made by a tenant under Order 21, 
rule i«o for restoration of possession ; the doctrine of Its pendens is applicable. 
A. I. R. 1935 Oudh 462 = 1935 O. W. N. 698. An order on an application under 
Order 21, rule 100. without allowing any oral evidence to be led by the parties on 
the ground that there was sufficient documentary evidence on record, is illegal and 
is liable to be set aside in revision. 1935 A. L. J. 4^9“ A. I. R. 1935 All. 457. 
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101. [Ss. 332, 335.] Where the Court is satisfied that the applicant 
Bma fide claimant to be possession of the property on his own 

restored to possession. account or on account of some person other than 

the judgment-debtor, it shall direct that the 
applicant be put into possession of the property. 

Scope. — Rule loi does not apply to transferee Hte, 42 Ind. Cas. 523= 

6 L. W. 568. Order under rule loi does not affect party’s right to possession upon 
redemption. 17 N. L. R. 33 = 54 Ind. Cas. 276. Court cannot determine title of 
exonerated party. 40 M. 964=38 Ind. Cas. 297. Under rule 103 no appeal lies 
from an order under rule 1 01. 101 P. L. R. 1917 = 41 Ind. Cas. 891. There is no 
warranty in Court-sale and hence no compensation can be demanded. 25 C. W. N. 
756=63 Ind. Cas. 126. Court has no power to enquire as to equities of the case in 
favour of purchaser. A. I. R. 1926 Mad. 1127 = 24 L. W. 389=97 Ind. Cas 605. 
Court cannot pass declaratory order. A. I. R. 1927 Nag. 300=103 Ind. Cas. 231. 
Where claim petition is dismissed it must be challenged within one year. A. I. K. 
1924 Mad. 111=45 L. 1.690=77 Ind. Cas. 264. High Court can interfere in 
revision against an order under rule 10 1 to correct error or illegality. A. I. R. 
J931 Cal, 385 = 58 C. 55. Rule 101 is applicable to proceedings under the Madras 
Estates Land Act by reason of s. 192 of the Estates Land Act. 157 Ind. Cas. 
1066=1935 M. W. N. 633= A. I. R. 1935 Mad. 309=68 M. L. J. 324. 


102. [S. 333.] Nothing in rules 99 and 101 shall apply to resistance or 
Rules not applicable to trans- obstruction in execution of a decree for the 
tent Pendente li/e. possession of immovable property by a person 

to whom the judgment-debtor has transferred 
the property after the institution of the suit in which the decree was passed or 
to the dispossession of any such persDn. 


Notes. — Vide 99 Ind. Cas. 219=2 Luck. 269 = A. I. R. 1926 Oudh 610 ; 97 Ind. 
Cas. 1031 = A. J. R. 1926 Mad. 968 = 51 M. L. J. 255. Rule 102 does not in terms apply 
to involuntary sale. A. I. R. 1935 Pat. 250=16 Pat. L. T. 220= 157 Ind. Cas. 86. 


103. [S. 332, fourth para ; S. 335 second para.] Any party not being 

a judgment-debtor against whom an order is 
made under rule 9S, rule 99 or rule 101 may 


Orders conclusive subject to 
regular suit. 


institute a suit to establish the right which he 


claims to the present possession of the property ; but subject to the result of 
such suit (if any), the order shall be conclusive. 

B , — For additional rules in Allahabad, Lahore, Oudh and Patna. — Vide 

infra. 


Soope. — Suit under rule 103 though bruoght on title must be brought within 
one year. 53 B. 668 = 31 Bom. L. R. 765 = A. I. R. 1929 IL 379 ; A. I. R. 1928 Cal. 
279=47 C. L. J. 87. Suit under rule 103 is to decide right to possession and not 
only actual possession. A. I. R. 1921 Mad. 317 = 44 M. 227=60 Ind. Cas. 109. 
Where auction- purchaser applies for possession and his application is disallowed 
his remedy is in suit under rule 103 and no revision or appeal lies. A. I. R. 
1933 All. 959 ; see also 35 C. W. N. 286=58 C. 8a8»A. I. R. 1931 Cal. 574. Where 
order falls under s. 47> rule 103 does not prohibit second appeal. 54 A. ro3i = 
A. 1. R. 1933- All. 57. Where suit is within s. 47 neither r. 103 nor Art. 11 of 
the Limitation Act applies. A. I. R. 1927 Mad. 952=105 Ind. Cas. 414* Proce- 
dure under rule 103 and section 47 is not cumulative. 90 Ind. Cas. 952 = 51 
M. L. ]. to6. In a suit of possession under rule 103 cause of action must be 
adverse decision passed under rule 101. 90 Ind. Cas. 575 = 30 C. W. N. 163. 
Party out of possession must prove his title. A. I. R. 1925 Sind 201=82 Ind 
Cas. 861. Order under rule loi becomes final after one year. 75 Ind. Cas. 814 
= i 9L. W. 394. This rule applies only when order under one of the rules 98, 
99 101 has been passed. A. I. R. 1923 Lah. 145=69 Ind. Cas. 557. Section 

47 governs the cases where persons concerned are parlies to suit or t^jeir re- 
presentative while rule 103 only applies when strangers to decree are involved. 
41 M. L. J. 54=63 Ind. Cas. 730. Suit under rule 103 is to decide right to 
possession and only actual possession. 44 M. 227=60 Ind. Cas. 109. Order 
onder rule 101 must be on merits or else it will not bar a suit more than a 
jeas after order. 45 Ind. Cas. io2=X4 N. L. R. 66. Words "any party'* in rule 
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103 refer lo any party to petition and not to decree under execution. 43 M. 
695 = 39 M. L. J. 456= 58 Ind Cas. SOI. Special right to bring suit for declara- 
tion of present right 10 possession is not laken away by the Specific Relief Act, 
s. 42 proviso. A. I. R. 1934 Nag. 169. Person dispossessed can bring a suit 
under this section. 1935 A. M. L. J. 107. This rule does not purport to lay 
down what may or may not be included in a suit filed for the purpose 
indicated therein or what persons may be impleaded as party to such a 
suit. The object of this rule is not far to seek. On the one hand the rule 
is intended to deprive the claimant of his remedy by way of an appeal 
or application for revision to a higher Court and on the o:her hand to declare 
that the adverse order shall be conclusive against the claimant, subject how- 
ever to the result of any suit which he may file to establish his claim to the 
present possession of the property which is the subject* matter of the order 
passed against him. A. I. R. 1935 Sind 129. There is no provision of law which 
requires a judgment-debtor to be made a party to a suit filed against the obs- 
tructor in consequence of an adverse order passed in execution proceedings against 
the claimant. Ibid, 


ORDER XXII. 


Deaths Marriage and Insolvency of Parties, 


No abatement by party’s 
death if right to sue survives. 


1. [S. 361.] The death of a plaintiff 
or defendant shall not cause the suit to abate if 
the right to sue survives. 


Scope of Order XXII.— Order 22 is confined to questions of continuance of 
suit by devolution of deceased’s right to sue on other persons during pendency 
of suit. But there are cases where suit can be continued by others having in- 
dependent right to sue on same cause of action. A. I. R. 1931 Lab. 79=3* L. R. 
973=131 Ind. Cas 98, This order contemplates devolution of interest not by act 
of parties but by operation of law. A. I. R. 1927 Mad. 693=53 M. L. J. 142=102 
Ind. Cas. 444. Order 22 does not apply to revision. A. I. R. 1933 Smd 200 = 
144 Ind. Cas. 883. This order has no application to appli ration for leave to 
appeal to the Privy Council. A. I. R. 1934 Sind 36 = 28 S. L. R. Under 

this order an application is necessary and the Court cannot proceed out of its own 
accord. A. I. R. 1934 All. 465=1934 A. L. J. 86. In order to make this order appli- 
cable, suit or appeal must be pending. 141 Ind. Cas. 71 1 = 26 S. L. R. 362 = A. 
I, R. 1932 Sind 220. Order setting aside abatement cannot be questioned in ap- 
peal from suit. A I. R. 1933 Lah. 152=141 Ind. Cas. 337 = 34 L. R. 221=14 
Lab. 361. It is doubtful whether the sons of the manager of a joint Hindu family 
can be brought on record after his death. 145 Ind. Cas. 164=35 Bom. L. R. 388 
= A. I. R. 1933 Bom. 245. This order has no application for leave to appeal to 
Privy Council. A. I. R. 1934 Sind 36. Court’s order is not necessary for abatement. 
A. I. R. 1926 All. 217=48 A. 334 (F. B.). 

Scope of Rule 1.— Continuance of suit depends not on qualification of person 
claiming to be representative of deceased but on nature of suit. 134 Ind. Cas. 
771 = 13 Lah. 116 = 33 P* L. R. 1069= A. I. K. 1931 Lah. 293 ; see also A. I. R. 1925 
Mad. 244=47 M. L. J. 745 = 85 Ind. Cas. 866. Representative suit does not abate 
by plaintifPs death. 132 Ind. Cas. 289=54 M. 770=60 M. L. J. 654= A. I. R. 193 1 
Mad, 599 ; see also 37 P. L. R. 85. The question of abatement can only arise 
when an appeal is pending in a Court having jurisdiction to entertain it. 152 Ind. 
Cas. 939= A. I. R. 1935 All. 92. case of death of one of three plaintiffs where 
heirs of the deceased plaintiff are the sons of the remaining two plaintiffs, the suit 
need not abate inspite of the fact the heirs of the deceased plaintiffs are not brought 
on record. 145 Ind. Cas. 325 = A. I. R. 1933 Pat. 270 ; see also A. I. R. 1933 Lah. 
654. •• Suit’* means proceedings antecedent to decree and “the conclusion of the hear- 
ing” of a Suit. A. 1, R. 1927 Oudh 156=2 Luck. 464=101 Ind. Cas. 174. Cause of 
action and "right to sue’' are synonymous. A. 1. R. 1927 Oudh 156=101 Ind. Cas. 
I7f>=2 Luck. 464 ; A I. R. 1927 Nag. 343 ; 38 M. 1064 = 33 Ind. Cas. 45. Appeal 
abating against one, abates against all, because interest of all respondents are 
indivisible. 4 Lah. L. J. 221 =65 Ind. Cas. 725* Right to an office is personal and 
ceases on death. A. L R. 1930 Lab. 703 5 see also A. I. R. 1929 Lah. 807=3* P- L. 
R. 134. Suit for damages for malicious prosecution does not survive. 4S A. 630= 
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A. I. R. 1926 All. 610 ; 31 Ind. Cas. 4 ; 52 Ind. Cas. 348 ; A. I. R. 1926 Mad. 243=* 
49 M. 208 = 50 M. L. J. 34. In a suit under s. 92 for removing trustee for breach 
and framing scheme, cause of action regarding scheme survives. A. 1 . R. 1926 Mad. 
162 = 48 M. 688. If appeal abates regarding injunction it abates regarding costs 
incurred by appellant. 80 Ind. Cas. 744=2 Rang. 91. Suit does not abate by the 
death of a member of a committee. The surviving member can continue it. A. I. 
R. 1934 Cal. 328; see also A. I. R. 1934 All. 315. Where plaintiff dies pending 
appeal, cross-objection abates. A. I. R. 1934 Nag. 119. Right to sue as pauper is 
personal and does not survive to his heirs. 64 Ind. Cas. 63. Suit for damages for 
breach of contract of marriage abates on plainti^s death. 44 B. 446=22 Bom. L. R. 
143 ~SS Ind. Cas. 624. Right to obtain grant of administration belonging to 
residuary legatee does not survive to his heirs if he dies, pendency of application, 
being personal. 45 C. 862 = 51 Ind. Cas. 76. Where one of three members of joint 
Hindu family in whose favour bond is executed dies, survivors can sue on bond as 
they represent family sufficiently. 14 A. L. J. 255 = 33 Ind. Cas. 123. Where a 
minor plaintiff dies during the pendency of a suit for partition instituted on his 
behalf, his legal representatives are not entitled to continue the suit, for the rule 
that the institution of a partition suit affects a severance of the joint status of the 
family is not applicable to a suit filed on behalf of a minor as in such a suit it is for 
the Court to determine whether a decree for partition will be beneficial to the minor. 
36 Bom. L. R. 738=152 Ind. Cas. 715. 

2 . [S. 862 ] Where there are more plaintiffs or defendants than one, 
Procedure where one of and any of them dies, and where the right W 
several plaintiffs or defendants survives to the surviving plaintiff or plain- 
dies and right to sue survives, alone, or against the surviving defendant 

or defendants alone, the Court shall cause an 
entry to that effect to be made on the record, and the suit shall proceed 
at the instance of the surviving plaintiff or plaintiffs, or against the surviving 
defendant or defendants. 

Scope. — If the right 10 sue or be sued survives to one or more surviving plain- 
tiffs or defendants only after death of one of them, the suit does not abate. Court 
must make entry to the effect without any application. A. I. R. 1929 All. 347 = 1929 
A. L. J. 618 ; see also A. I. R. 1929 Sind 225 = 119 Ind. Cas. 537 ; A. I. R. 1926 Lab. 
607 = 27 P. L. R. 088 = 98 Ind. Cas. 760 ; A. I. R. 1930 Born. 367 = 32 Bom. L. R. 
698 ; A. I. R. 1925 Mad. 244=47 M. L. J. 745 = 85 Ind. Cas. 666 ; A. I. R. 1921 
Oudh 209=24 O. C. 374=66 Ind. Cas. 24 ; 59 Ind. Cas. 238= 1 1 P. L. R. 1921 ; 15 
Pat. 326=17 Pat. L. T, 584 = A. I. R, 1936 Pat. 548; A. I. R. 1934 Pat. 559 = 152 
Ind. Cas. 289. Cases where right to sue survives against surviving defendant in his 
own capacity and not as the legal representative of deceased are contemplated by 
rule 2. A. 1, R. 1931 Pat. 164 = 12 P. L. T. 28=132 Ind. Cas. 100 ; A. I. R. 1933 
Pat. 464=12 Pat. 778. This rule applies to appeal. 84 Ind. Cas. 170 = 3 Bur, L. J. 
171 =2 Rang. 486 ; 39 C. W. N. 303 = 60 C. L. J. 556 ; A. I. R. 1935 All. 640= 1935 
A. L. J. 509 ; A. I. R. 1935 Lab. 879 ; 36 P. L. R. 230 ; 61 C. 879 = 38 C. W. N. 743 ; 
A. I. R. 1934 Nag. 119. Where one of the joint debtors sued jointly dies during the 
pendency of suit, his legal representatives need not be added. A. I. R. 1921 Lab. 
357 = 55 L. R. 1921. Joint tort-feasors are liable both jointly and severally ; 
hence cause of action survives as against others on the death of one of them. 10 
P. R. 1915=^32 Ind. Cas. 18. Where the legal representatives of one of the deceased 
respondents are already on record but in different capacity an entry to that effect 
should be made in accordance with rule 2, rule 4 not being applicable. A. I. R. 
1920 Oudh 2t39=24 O. C. 374=66 Ind. Cas. 24 ; see also A. 1 . R. 1933 Nag. 95 = 29 
N. L. R. I. The suit abates where legal representative of the deceased is not 
brought on record. A. 1 . R. 1936 Lah. 578= 164 Ind. Cas. 971. In a suit to recover 
certain amount, one of the two defendants died and the application by the plaintiff 
to bring his legal representatives on the record was filed after the statutory period. 
The deceased defendant had no fixed place of residence and the plaintiff did not 
know of his death immediately. There was sufficient cause for the delay in making 
the applications : Heldihsit Order 22, rule 2, had no application, as the suit against 
the survivor defendant alone could not proceed, and under that rule proceeding 
abated. But the application to bring the legal representatives on record could be 
regarded as an application to set aside the abatement and as there was sufficient 
cause for the delay, plaintiff not being guilty of laches, the abatement should be set 
aside. A. 1 . R. 193? Lah. 455 * 
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Procedure in case of death 
of one of several plaintiffs or 
of sole plaintiff. 


3. [Ss. 363 , 365 , 3 66.] ( 1 ) Where one of two or more pliantiffs dies 

and the right to sue does not survive to the 
surviving plaintiff or plaintiffs alone, or a sole 
plaintiff or sole surviving plaintiff dies and the 
right to sue survives, the Court, on an applica- 
tion made in that behalf, shall cause the legal representative of the deceased 
plaintiff to be made a party and shall proceed with the suit. 

(2) Where within the time limited by law no application is made under 
sub-rule (1), the suit shall abate so far as the deceased plaintiff is concerned, 
and. on the application of the defendant, the Court may award to him the 
costs which he may have incurred in defending the suit, to be recovered from 
the estate of the deceased plaintiff. 


Scope.-*Rule 3 is applicable to a suit of a representative character. 88 Ind. Cas. 
478 = 26 P. L. R. 732 = 7 Lah. L. J. 517. This rule applies in case of substitution after 
the death of a party, and does not apply to a man who does not come in as a legal 
representative of the deceased but as an assignee from him. A. I. R. 1936 Pat. 
123=15 Pat. 82=159 Ind. Cas. 828 ; see also A. I R. 1936 Pat. 591. Order 22, rules 
3 and 4, do not apply to cases of death of parties after passing of the preliminary 
decree. A. I. R. 1935 Lah. 712. Where in a suit brought in a representative capacity, 
one of the plaintiffs dies during the pendency of the appeal by the defendants and no 
steps are taken to bring his legal representatives on the record, the appeal does not 
abate in Mo, 152 Ind. Cas. 817=1935 A. L. J. 139= A. I. R. 1935 All. 106. Where 
one of the plaintiff respondents dies during the pendency of the appeal and the right 
to sue does not survive the defendant appellants cannot possibly apply under this 
rule for bringing on the record the legal representatives of the deceased in as much 
as no such representative in the eye of the law exists and the omission to do what 
could not legally be done cannot be fatal to the appeal. 152 Ind. Cas. 817=1935 A. 
L. J. 139= A. I. R. 1935 All. 106. But where during the pendency of the appeal one 
of the appellants dies and the right to enforce the indivisible contract vested in his 
legal representatives and the surviving appellant, the appeal must abate in Mo in the 
absence of the legal representatives of the deceased appellant. A. I. R. 1935 Lah. 
478 = 37 P. L. R. 400=155 Ind. Cas. 610 ; see also 157 Ind. Cas. 994=* A. I. R. 1935 
Pesh. 126. The test to determine whether or not failure to bring upon the record 
the heirs of one of the several parties who has died has the effect of causing the 
entire appeal to abate or not can the appeal be decided » without bringing the 
legal representatives of the deceased party on the record without bringing into 
existence two decrees contrary to each other. If the result of hearing and deciding 
the appeal would be to bring into existence two decrees of Courts of competent 
jurisdiction contrary to each other the appeal would abate as a whole. A. I. R. 1935 
Fat. 4= 158 Ind. Cas. 56. Abatement takes place Jacto if an application for 
impleading representative of the deceased party is not made wichin time. A. I. R. 
1925 Lah. 598 = 7 Lah. L. J. 517 = 88 Ind. Cas 478. Where in case of death of some 
plaintiffs or defendants pending appeal, legal representatives are not brought on 
record, appeal does not abate as a whole. A. 1 . R. 1933 All. 29?. Where sole plaintiff 
dies and the legal representatives are not brought on record, abatement of suit is 
automatic and no formal order is necessary. 129 Ind. Cas. 545 — 1931 A. L. J. 153 = 
53 A. 374=A. I. R. 1931 All. 154. Where decree-holder dies pending execution, 
legal representative can be substituted in his place and allowed to continue execu- 
tion. 35 Bom. L. R. 769=57 B. 616= A. I. R. 1933 Bom. 358 ; A. I. R. 1932 Mad. 
73 (F. B.)=62 M. L. J. 1 = 55 M. 352 (F. B.). Suit docs not abate where all the 
heirs are not substituted by mistake. 37 C. W. N. 138= A. I. R. 1933 Cal. 498 ; see 
37 C. W. N. 679= A. I. R. 1933 Cal. 684. Where judgment appealed against may 
operate as one in rtm^ substitution should be allowed. 35 C. W. N. 1028= A. I. R. 
1932 Cal. 206 ; A. I. R. 1933 Mad. 114=56 M. 346=63 M. L. J. 899. Appeal does 
not abate as a whole on death of one of the tenant's plaintiffs, A. I. R. 1932 Cal. 
134=58 C. 1341. Where legal representatives of one of the plaintiffs are not brought 
oi^record no abatement of whole suit if shares are ascertainable or separate suits 
could be brought. A. I. R. 1933 All. 938 ; see also A. I. R.1933 Lah. 179=34 P. L. 
R. 149. Pauper plaintiff dying, legal representative can continue as pauper only 
on fresh application that he is a pauper or on payment of Court-fee. 146 Ind. Cas. 
235 = A. I. R. 1933 Nag. 334. Where a party dies before hearing by Privy Council 
and legal representatives are not brought on record, the decree is valid. 13 P. L 
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T. 7I9»A. I. R. 1932 Pat. 261. After decree has been made^ suit cannot be 
dismissed unless it is reversed in appeal. A. I. R. 1931 Pat. 57»ii P. L. T. 796. 
Rules 3 and 4 have no application in cases where death of the parties takes place 
after preliminary decree. Once the decree has been passed, there can be no 
dismissal of suit unless it is set aside in appeal. A. I. R. 1931 Pat. 57== u P* L. T. 
706 ; A. I. R. 1928 Mad. 914 (F. B.)=*5i M. 701=555 M. L. J, 253 ; A. I. R. 1936 
Cal. 540 ; but see 39 C. W. N. 1284. Where one of several appellants dies during 
the pendency of appeal, appeal abates only so far as deceased appellant is con- 
cerned. A. I. R. 1930 All. 211 = 125 Ind. Cas. 591 ; 33 C. W. N. 359=54 C. 622 = 
A. 1. R. 1929 Cal. 519. This rule does not apply to proceedings in execution of a 
decree. A. 1. R. 1936 Lah. 519=36 P. L. R. 281 = 163 Ind. Cas. 59. This rule does 
not apply to a man who has not come as a legal representative of a deceased 
party but as an assignee from him. A. I. R. 1936 Pat. 123=15 Pat. 82 = 17 Pat. 
L. T. 73. 

Legal representatives.— The expression “legal representatives** means one 
or several persons holding the interest of the deceased peison. A. I. R. 1927 Lah. 
94=28 P. L. R 3 = 100 Ind. Cas. 418. Legal representatives means not only legal 
representatives or legal representatives of the deceased plaintiff but also all the 
representatives of whom the representatives applying knew or ought to have known. 
A. I. R. 1929 Cal. 26=32 C. W. N. 1020. A son and not brother is a legal representa- 
tive. 120 Ind. Cas. 21 8 = A. I. R. 1930 Nag. 17. Only the successor of the magager of 
the joint Hindu family should be added. A. I. R. 1930 Lah. 561 = 31 P. L. R. 706, 
cannot be substituted by parties. A. I. R. 1930 Mad. 221 = 58 M. L. J. 
57. The words “legal representative** mean the representatives to whom the right 
to sue survives. A. I. R. 1923 Nag. loi =18 N. L. R. 21 = 65 Ind. Cas. 542. The 
substitution of a legal representative at one stage of the suit is effective for all subse- 
quent stages. 45 C. 94 = 33 L. J. 486=15 M. L J 777= I9 Bom. L. R. 865= 10 
P. R. 1917 = 22 C. W. N. 169=44 L A. 218 (P. C )=-42 Ind. Cas. 43 (P. C.). Where 
certain legal representatives apply under rule 3 within time allowed by Art. 176, 
Limitation Act, Court can permit others to be joined as co-plaintiffs even though their 
application is made after the period of limitation. 145 Ind. Cas. 693= A. I. K. 1933 
Rang. 234. In case of death of plaintiff after assignment of interest, assignee must 
be substituted as legal representative. A. I. R. 1925 Cal. 467 = 82 Ind. Cas. 991. 
Executor cannot be tcslator*s representative with regard to portion of the property 
not disposed of by Will. A. I. R* 1929 Lah. 546=116 Ind. Cas. 558. In the absence 
of an application by the legal representatives of the appellant under Order 22, rule 
3 (! •, C. P. Code, it is not competent to the Court to substitute them. A. I. R. 1936 
Pat. 266=17 Pat. L. T. 129=162 Ind. Cas. 592. 

Limitation. — Article 176, Sch. I of the Limitation Act governs an application 
under rule 3 to bring cn record the legal representative of a deceased. 10 Bur. L. T. 
27 = 35 Ind. Cas. 438. The procedure laid down in rules 3, 4 and 11 of Order XXII 
for subsiitution of legal representatives of an appellant or respondent is not 
exhaustive. Such application can be made at any time wiihin the period 
prescribed by Art. 181, Limitation Act. A. I. R. 1929 Pat. 565 (F. B.)=I22 
Ind. Cas. 148. 


Appeal— Order allowing substitution or setiing aside abatement passed cannot 
be questioned in appeal from decree. 37 C. W. N. 138 = A. I. R. 1933 Cal. 498. Order 
refusing certain persons to be substituted in place of deceased plaintiff under Order 
22, rule 3. is not appealable. 1932 A. L. J. 308= A. I. R. 1932 All. 4^. Order 
bringing a certain person on the record as the legal representative of the deceased 
' party passed on an application to set aside an ex parte decree is not appealable. 
47 A. 741 = 22 A. L. J. 442 = 88 Ind. Cas. 95 •, see also 12 A. L. J. 1 113 •, 64 Ind. Cas. 
838=20 A. L. J. 214. Order dismissing an application by legal representative to be 
brought on record is not appealable, 2 Lah, L. J. 738 = 57 Ind. Cas. 137. 


4. [S. 368.] (1) Where one of two or more defendants dies and the right 

Procedure in case of death of f the surviving 

one of several defendants or ^^i^ndant or defendants alone, or a sole deten- 
of sole defendant. “5”*' surviving defendant dies and the 

right to sue survives, the Court, on an application 
made in that behalf, shall cause the legal representative of the deceased defen- 
dant to be made a party and shall proceed with the suit. 
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(2) Any person so made a party may make any defence appropriate to his 
character as legal representative of the deceased defendant. 

(3) Where within the time limited by law no application is made under 
sub-rule (I)^ the suit shall abate as against the deceased defendant. 

N. - 5 .— For local amendment in Madras. — Vide injra, 

Soope. — The words “right to sue*' in this rule should be taken to mean “right to 
appeal*' in case a party dies after decree in the suit, but pending appeal. 1934 A.L.J. 
933=* A. I. R. 1934 All. 1029. This rule reproduces in principle s. 368 of the old Code 
as amended in 1888. A.J.R. 1930 Mad. 930=60 M.L.J. 97=54 M. 212 = 129 Ind. Cas. 
469. This rule applies in proceedings after preliminary decree in a mortgage suit. 33 
C. L. J. 115 = 25 C. W. N. 595=59 Ind. Cas. 177. This rule is applicable where a 
defendant dies before a decree. 28 M. 361. Where a suit or appeal abates, on 
some of defendants being dead and their representatives not being brought on 
record the suit or appeal abates as a whole. A. I. R. 1931 Pat. 17= 128 Ind. Cas. 119. 
Where no application to bring representatives of deceased defendant on record is 
made within time the decree passed during that time has no effect and suit abates. 
A. I. R. 1931 Lah. 73. Death of defendant disowning any interest in suit does not 
cause the whole suit to abate. A.I.R. 1927 Lah. 418 = 28 P. L. R. 330 = 102 Ind. 

Cas. 280. On death of a defendant during the pendency of a suit, the question 

whether whole suit abates, or it abates only as to that defendant, would depend 
upon whether the deceased person was such a necessary party that 
his absence from the record should lead to dismissal of the suit itself. A. I. R. 1926 
Mad. 379 = 91 Ind. Cas. 941 ; A. I. R. 1931 Nag. 184 = 27 N. L. R. 720. Rule of 
total abatement is highly technical rule and should not be applied unless it must be 
applied. 143 Ind. Cas. 364 = A I. R. 1933 Lah. 129. Where on the death of one of 
several defendants some representatives were brought on record, suit does not fail 
even partially. 36 C. W. N. 1138=60 C. 87 = A. I. R. 1933 Cal. 325. If a suit for 
partition cf property by heirs of deceased Mahomedan abates against one of 

defendants it does not abate as a whole. A. I. R. 1933 Sind 384. Order declaring 

suit to have abated for failure to bring legal representatives of sole defendant 
dying after preliminary decree, on record in lime is a decree and is appealable 
and no reference lies under Civil Procedure Code, Order 46, Rule i. 133 Ind. Cas, 
767=10 Pat. 471 = 12 P. L. T. 209= A. I. R. 1931 Pat. 353. The test of abatement 
is case of not bringing on record the representatives of a deceased defendant is 
that if suit without impleading such defendant when alive was properly constituted, 
suit does not abate as a whole. A I.R. 1933 Sind 384. For setting aside abate- 
ment, vide A. I. R. 1933 Sind 36 = 268. L. R. 81 ; A. 1 . R. 1933 Lah. 224 ; A. I. R. 

1933 Lah. 556=146 Ind. Cas 154 ; see also A. I. R. 1936 Mad. 336 = 59 M. 660=43 
L. W. 500. In a suit against joint tort-feasors when one dies and his representative 
is not brought on record, the suit does not abate. A. I. R. 1934 Lah. 941. Cause of 
action for breach of trust survives against legal representative of deoeseed trustee. A. 
I. R. 1934 Mad. 448. The cause of action for breach of trust survives against the 
legal representatives of a deceased trustee and does not die with him and the legal 
reptesentatives of a deceased trustee can certainly be proceeded against the respect 
of breaches of trust by the deceased. 40 L. W, 122=1934 M. W. N. 460= A. I. R. 

1934 Mad. 448 = 67 M. L. J. 222. 

Abatement of suit. — Where one of the tort-feasors dies during the course of 
the suit and his legal representatives are not brought upon the record within time, 
the suit can proceed without them, as the death of one tort-feasor cannot affect the 
case against another. 36 P. L. R. i82 = A. I. R. 1934 Lah 941. Under rule 4 (3) 
an appeal can abate against a deceased defendant only, but it is only when not 
possible to go on with the suit in the absence of the deceased defendant’s heir, the 
whole suit will fail. 150 Ind. Cas. 148 = A. I. R. 1934 All. 716. It is a settled law 
that if a respondent dies and his representatives are not impleaded within time 
the appeal abates automatically as against him on the expiry of the statutory 
period and it is not necessary for the Court to pass a formal order declaring that 
the appeal has abated. 152 Ind. Cas. 227 = 35 P- L. R. 457 = A. I. R. 1934 
Lah. 442. 

Eepresentative suits. — Where under Order i, rule ii, persons out of 237 are 
allowed to represent the rest, death of some of these persons, other than the re- 
presentatives and consequent failure to bring their legal representatives on record 
does not abate suit. A. L R, 1930 Lah. 18=120 Ind. Cas. 794 ; see also A. I. R. 1933 

C. P. Code— 88 
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Lah. 682«34 P. L. R. 844 •, A. I. R. 1932 Lah. 334 “ 13 Lah. 92 = 33 P. L R. 959 ; 33 
P. L.R 302 = A. I. R. 1931 Lah. 610SS13 Lah. 195. Successor in management of an 
endowed property may be considered as a legal representative of the prior manager 
of the same endowed properly. A I. R. 1930 All. 348= 1930 A L. J. 836 ; see also 
A. 1 . R. 1929 Mad. 451 = 1928 M. W. N. 867. Death of partner suing on behalf of 
firm consisting of two or more partners, does not give rise to question of abatement. 
A. I. R. 1926 All. 351 = 93 Ind. Cas. 144 ; see also A. 1 . R. 1933 Lah. 197 = 4 Lah. 
142=71 Ind. Cas. 951. In a suit in representative capacity in the appellate stage, 
where some persons die, their representatives need not be substituted. 60 Ind. Cas. 

111 = 3 Lah. 762 ; see also4 Lah. L. J. 5 ii = A. I >921 Lah. 390; 55 Ind. Cas. 

210 ; but see 86 Ind. Cas. 592= A. I. R. 1925 Lah. 124=6 Lah. L. J. 360 ; 89 Ind. 
Cas. 378= A. I. R. 1926 Lah. 31 ; A. I. R. 1928 Lah. 869 ; A. I. R. 1926 Lah. 216= 
91 Ind. Cas. 558. 

Dead persons, suit and decree against.— A suit or appeal abates against a 
defendant or respondent within the meaning of this rule if he was alive at the time 
when the suit or appeal was instituted and has since died and not if he died before 
the institution of the suit or appeal and was erroneously impleaded as a party. 
A. I. R. 1928 Lah. 359=29 P. L. R. 626 ; see also A. I. R. 1929 Lah. 440 = 30 P.L.R. 
259 ; 16 P. R. 1922=64 Ind. Cas. 359. Decree against dead person is nullity. A. 

I. R. 1924 Lah. 33=5 L- L. J. 187 = 74 Ind. Cas. 682 ; see also 69 Ind. Cas. 465 = 

43 M. L. J. 293 ; see also 87 Ind. Cas. 47 = 4 Pat. 187 ; A. I. R. 1926 Cal. 1053 = 

43 C. L. J. 606 ; A. I. R. 1927 Lah. 200=8 Lah. 54 ; 33 P. L. R. 735=138 Ind. Cas. 
444. 

Distinct interest. — The fact that interest in subject-matter of suit is 
defined and separate is one which may be of vital importance in deciding whether 
suit abates as a whole when it abates as against one of the defendants. A. I. R. 1932 
Lah. 624=14 Lah. 234=33 P. L, R. 919 -, see also A. I. R. 1931 All. 235=1931 A. L. 

J. 902 : 79 Ind. Cas. 462 = 5 Lah. L. J. 14 ; 77 Ind. Cas. 393=1 Rang. 618 ; A. 1 . R. 

1925 Nag. 299=21 N. L. R. 38 ; 85 Ind. Cas. 678 = A. I. R. 1926 Cal. 193 ; 86 Ind. 
Cas. 1=26 P. L. R 100=6 Lah. 233 ; A. 1 . R. 1930 All. 369 ; A. I. R. 1928 All. 172 
(F. B.)=5o A. 559=26 A. L. J. 217; A. I. R, 1930 Lah. 33=124 Ind. 
Cas. 338. 

Joint interest.— If the interests of defendants or respondents are separable, the 
suit or appeal will abate only as regards the interest of the deceased defendant or 
respondent while if they are joint, the suit or appeal will abate as regards the whole 
of the joint interests. A. 1 . K. 1927 L^h. 581 = 26 P. L. R. 145 ; see also 85 Ind. Cas. 
553 ; 82 Ind. Cas. 26=22 A. L. J. 1033 ; 74 Ind. Cas. 1027 ; 3 Lah. 64 ; 68 Ind. Cas. 
194 ; 72 Ind. Cas. 2 ; 73 Ind. Cas. 604 ; A. I. R. 1933 Lah. 805 ; A. I. R. 1933 Lah. 
556 ; 74 Ind. Cas. 14 ; 57 Ind. Cas. 199=1 Lab. 225 ; 85 Ind. Cas. 197 = 26 Bom. L. 
R. 1217 ; 51 A. 267=A. 1 . R. 1929 (P. C.) 58=33 C. W. N. 318=56 M.L.J 304=114 
Ind. Cas. 601 (P. C.) % 1930 A. L. J. 999 = 130 Ind. Cas. 289 ; 112 Ind. Cas. 605 ; 
A. I. R. 1927 Lah. 800=28 P. L. R. 9 ; A. I. R. 1927 All. 776 ; A. I. R. 1927 Lah. 
87=8 Lah. L. J. 575 ; A. I. R. 1927 Lah. 435 = 8 Lah. 617 ; 85 Ind. Cas. 397 = 47 
M. L. J. 571 ; 85 Ind. Cas. 553= A. I. R. 1926 Cal. 252 ; 94 Ind. Cas. 253 ; A 1 . R. 

1926 Cal. 667 ; A. I. R. 1926 All. 152 = 23 A. L. J. 935 ; 89 Ind. Cas. 236=7 P. L. T. 
124=4 Pat. 53 ; 88 Ind. Cas. 959= A. I. K. 1925 Pat. 517 •, 85 Ind. Cas. 563 ; A. I. 
R. 1928 Lah. 947=111 Ind. Cas. 692; A. I. R 1930 Cal. 346; A. I. R. 1930 Lah. 
353 ; 52 Ind. Cas. 510=67 P. R. i 9^9 ; 4 * Ind. Cas. 730=96 P. R. 1917 ; 68 Ind. 
Cas. 81 5 = A. 1 . R. 1922 Lah. 182 ; 67 Ind. Cas. 290= A. I. R. 1923 Cal. 289 ; 65 Ind. 
Cas. 121 = 14,^.^. R. 1923 ; 45 Ind. Cas. 911 ; 32 Ind. Cas. 829=260 P. W. R. 
1915 ; 56 Ind. Cas. 927 ; A. 1 . R. 1921 Lah. 160 •, A. I. R. 1937 Lah. 220. But where 
liability is joint and several, the whole suit does not abate. A. I. R. 1921 Pat. 350 
«2 P. L. T. 239=60 Ind. Cas. 722 ; A. I. R. 1926 All. 128=48 A. 81 ; 89 Ind. Cas. 
238 ; 72 Ind. Cas. 670, 

Death after preliminary decree.— This rule does not apply to a case in 
which the death of the defendant occurs between the passing of the preliminary and 
fmal decree of a suit. A. I. R. 1929 Nag. 142 (F. B.)= 116 Ind. Cas. 657 ; see also 
120 Ind. Cas. 77 : 122 Ind. Cas. 447 = A. 1 . R. 1929 Nag. 206 ; A. I. R. 192^ Cal. 
648 ; A. I. R. 1933 Rang, 318 ; A. I. R. 1933 Pat. 27=13 P. L. T. 692 ; A. I. R. 1927 
Ondh 561=4 O. W. N. 1002 ; 64 Ind. Cas. 307=17 N. L. R. 81 ; but see 130 Ind. 
Cas. 289=(i93o) A. L. J. 999 ; 87 lad. Cas. 818= A. I. R. 1936 Cal. 308 ; 50 Ind. 
Cas. 529=4 P. L. J. 240 (F. B.). Where one out of the several defendants dies after 
the preliminary decree but before the final decree and his legal representative 
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is Dot brought on record within the time allowed by law ; the suit abates as regards 
that defendant. A. I. R. 1930 All. 779==i93o .A. L. J. 825 = 126 Ind. Cas. 20. A 
final decree in a mortgage suit is a “decree** within the meaning of s. 2 (2), C. P. Code 
and as such, is subject to the general rule that a decree made against dead 
defendant i, defendant died at the date it was made, is a nullity. 63 C. 472. 

Death of party pending appeal— Where some respondents die pending 
appeal and their representatives are not on record the appeal does not abate in toto. 
A.I.R. 1924 Lah. 93 ; 5 Lab. L. J. 203=669 Ind. Cas. 495 ! see also A I.R. 1921 L^. 
390=4 Lah. L. J. 511 ; 38 M. 1064=33 45 ; A. I. R. 1928 Lah. 572 (F ®-) 

= 10 Lah. 7 = 30 P. L. R 453 ; 7 P- L. T. 186=4 Pat. 320=89 Ind. Cas. 280. If the 
result of non joinder of some defendants in appeal would be that if the appeal is 
decreed there will be two inconsistent decrees, the non-joinder is fatal to “^e appea . 
A. I. R. 1926 Cal. 667=92 Ind. Cas. 616 ; 1936 A. M. L. J. 19 ; but see 38 P- L. K. 
269. Test to determine if appeal abated if representative of one respondents be n(« 
brought on record is “could suit ab initio have been instituted and prosecuted with 
the deceased being left out**. A I. R. 1924 Nag. 123=75 Cas. 820 ; see also 4i 
Ind. Cas. 430: 50 Ind. Cas. 935 = 41 A. 283= i7 A. L. J. 306 ; 3L^- L. J. 252 . 
A. I. R. 1927 Mad. 505=52 M. L. J. 460 : A. I. R. 1926 Cal. 893=53 C. 752-43 
C. L. J. 401 ; see also A. I. R. 1936 Pat. 191 = 161 Ind. Cas. 862. Where a respon- 
dent dies leaving more than one heir omission to bring some of the legal represema- 
tives on record within time allowed will not cause appeal to abate tmder Order X aU, 
rule 4. A.I.R. 1926 Pat. 276=7 P. L. T. 746 = 94 Ind- Cas. 206. If the result of 
hearing and deciding the appeal without bringing heirs of deceased respondent 
would be to bring imo existence two decrees of Courts of competent jurisdiction 
contrary to each other, the appeal must abate as a whole for such failure. A. 1. K. 
1927 All. 331 = 100 Ind. Cas. 482 ; see also A. I. R. 1926 Lah. 474=94 I^- Cas- 3oo- 
Where the death of one of the respondents to an appeal does not make the re- 
presentative of the interest incomplete, the appeal does not abate and can proceed ; 
but where such death renders the representative incomplete, the appeal as a whole 

abates. A.I.R. 1935 Pat- 241=16 Pat. L. T. 308=154 ^ Onih 

A I R Pat 1^0 : R. D. 5 ; 1935 N* 297 ; A. I. R. 1935 Oudh. 

36=11 O. W. N. 1487 = 153 Ind. Cas. 54; A. I. R. i935 Pat. 383- Pat. L. T. 893 ; 
A. I. R. 1935 Oudh 329=1935 0« W. N. 401 ; A. I. R. 1935 Ab. 640=1935 A. L. J. 
501. 

Legal representatives.— The words "legal representatives do not mean 

all legal representatives and there is sufficient compliance if the applicant makes a 

bona fide application to bring on record all the legal representatives known o h>m so 
far as he could asceitain them after exercise of due care and industry. A.LR. 1927 Lah. 
6=28 P L. R. 287. The persons who really represent the estate of deceased at a 
particular moment ought to be treated as the legal representatives of the deceased 
debtor. A. I. R. 1926 All. 285 = 21 A. L. J. 281=92 Ind- Cas. S5i 5 A- 1- R- >933 
Lah ^1:6= li Lah. 543=34 P. L. R. 11. Legal representatives are all persons on 
whom estate of deceased partly devolves, A. I. R. 1925 Sinf 2=76 Ind. Cas 319. 
Legal representatives of the dead person can be added as parties to suit, L ^ 
IQ54 All 25 Persons other than representatives of a deceased defendant cannot be 
impleaded. 42 A. 497= t8 A. L. J. 613=61 Ind. Cas. 947- Substituting representa- 
tive in memorandum of cross-objections is tantamount to bringing him on record 
in apJeX 34 M. L. J. 177=45 Ind. Cas. 949=23 M- L- T- 280- Legal representa- 
tive is barred from putting forth contentions inconsistent with his predecessors. A. I. 
R. 1974 Mad. 245*^73 «nd. Cas. 376 5 see also 46 Ind. Cas. 469=27 C. L. J. 576- 
Representative can raise plea of co defendanfs death before decree. A. I. R. 1924 
Pat 339=75 Ind. Cas. 321. Legal representative is at liberty to take any defence 
which may be appropriate to his character as the legal representative of the deceased 
defendant. A. L R. 1930 All. 348-1930 A- L. J. 836=123 Ind Cas. 376- For 
abatement of suit or appeal for not bringing legal representatives of ^rties 
on record, vidt 49 C. 624 =69 Ind. Cas. 885 ; 90 Ind. Cas. 41 26 P. L. ®32 , 5 

Ind. Cas. 25-6 P. L. T. 313 ; A. I. R. 1933 Pat- 646 J A. I. R. *933 Pat. 57= I3 P- 
L. T« 717. For cases where it does not abate, vide A. I. R. 193* All. 235 = 132 Ind. 
Cas. 31 ; A. I. R. 1930 Mad. 579= ^26 Ind, Cas. 486 ; 71 Ind. Cas, 321=45 A. 286 j 
65 Ind. Cas. 542 = 18 N. L. R. 21 ; A. I. R. 1930 Lab. 709 ; A. I. R. 1928 Mad. 1199 ; 
A I. R. 1925 Pat. 765=7 P. L. T. 431. A decree obtained against a person 
who is not a legal representative of the deceased is not binding on the estate 
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and on persons rightly entkled to ihe estate. A. I, R. 1927 Bom. 63=50 B, 802 = 
28 Bom. L. R. 1382 ; 53 C. L. J. 421 = A. I. R. 1931 Cal, 782 ; A. I. R. i933 Cal. 43 > 
but see A. I. R. 1930 Mad. 930=60 M. L. J. 97=54 M. 212 (where the mistake was 
bona fide) ; see also A. I. R, 1933 Nag, 73=29 N. L. R. 89. Failure by defendant 
to take objection to non-joinder of some of the legal representatives at proper time 
estops him from taking it at subsequent stage. A. I. R. 1930 Sind I47' Where a 
party takes ppper steps to substitute on the record the representatives of an adversa- 
ry who had died pendenti Hie he is not to be penalised because he has not brought 
on record the whole of the representatives. He can act to the best of his knowledge. 
A. I. R. 1936 Mad. 336=1936 M. W. N. 129=59 Mad. 660=162 Ind. Cas. 214. If 
inspile of diligence exercised in bringing the legal representatives of the deceased 
party on the record, any representative is omitted, the omission is venial. A. I. R. 
1935 Lah. 712 ; see also 37 bom. L. R. 288=A. I R. 1935 Bom. 288. In a case 
where several legal representatives of a deceased party have been brought on the 
record if one then dies and the estate continues to be represented by the remaining 
legal representatives, the omission to implead the heir of the deceased legal represen- 
tative does not cause abatement of the case. 40 L. W. 604=1934 M. W. N. 901 = 
A. I. R. 1934 Mad. 730=67 M. L. J. 681. An appeal does not become incompetent 
because the legal representative of a deceased respondent is not impleaded, when 
such respondent is only a Pro forma defendant, in respect of whom no decree has 
been passed either for or against. 60 C. L. J. 235. No application is necessary 
where one defendant dies but his legal representative is already on the record. 15 
Pat. L. T. 380= A. I. R. 1934 Pat. 427. 

Procedure— The introduction of a party for one stage of a suit is an introduc- 
tion for all stages. A. I. R. 1927 Oudh 531 = 101 Ind. Cas. 826. Where the legal 
representatives of a deceased defendant or respondant are on record, it is sufficient 
if the plaintiff or appellant at some time or other before the hearing of the suit or 
appeal states the facts and gets it noted on the record. A. I. R. 1929 Mad. 152 = 
51 M. 347=54 M. L. J. 675=109 Ind. Cas. 372 ; see also 96 Ind. Cas. 41 = 26 P. L. R. 
832 ; A. I. R. 1933 Lab. 765 = 34 P. L. R. 778 ; A. I. R. 1933 Lah. 710. Where a 
party to a suit dies and an application intimating his death has taken place in the 
rank of the opposite party is made, the applicant would be quite competent within his 
rights to give exact information as to the names, addresses and the other particulars of 
the persons supposed to be the legal representatives of the deceased party within a 
reasonable period of time without causing the suit to abate. A. I. R. 1927 Oudh 
170=4 O. W. N. 329=100 Ind. Cas. 802. Not only cause-title should be corrected, 
but plaint also should be amended showing how legal representative is responsible 
for claim. A. I. R, 1933 Cal. 3i4=56C. L. J. 228. It is doubtful whether all the 
legal representatives must be brought on record. A. I. R. 1933 Lah. 765 = 34 P.L.R. 
778. Objection as to proper representative must be brought at earliest opportunity. 
36 C. W. N. 1138=60 C. 87 = A. I. R. 1933 Cal. 325. 

Liimitation. — If no representative is brought on record within limitation, time 
should not be extended. A. I. R. 1922 Lah. 30=5 Lah. L. J. 119. Art. 177 of the 
Limitation Act governs the case. Where judgment-debtor dies his representative 
must be brought on record within 90 days. 26 Ind. Cas. 52 ; see also 40 Ind. Cas. 
1006=39 A. 550. Originally the period was six months but now it is ninety days. 
Vide 38 Ind. Cas. 7 ; 40 Ind, Cas. 1006 ; 26 Ind. Cas. 52 ; 70 Ind. Cas. 832. No appli- 
cation can be entertained after the period. A. I. R. 1923 Mad. 96=16 L.W. 721 = 73 
Ind. Cas. 863. Where no application for substitution is made within period of 
limitation the plaintiff must prove that he had no knowledge of the death of the 
defendant till within three months of the date on which he applies for substitution 
of the legal representative of the deceased defendant. A. I. R. 1930 All. 779=1930 
A. L. J. 825 = 126 Ind. Cas. 20; see also A. 1. R. 1928 Mad. 404=54 M. L. J. 
234=108 Ind. Cas. 288 ; 87 Ind. Cas. 632= A. I. R. 1925 Lah. 599 ; A. I. R. 1932 
Lah. 426=33 P. L. R. 501 = 14 Lah. 78. 

Sub-rule (3). — Suit or appeal abates automatically if no application is filed 
within limitation. A. I. R. 1937 Nag. 88 ; see also 62 C. 998 ; A. I. R. 1935 Lah. 
443. Where the plaintiff has a separate cause of auction against every person 
who has a specified share in the property in dispute and joins all such persops as 
defendants in one suit only because the ground of attack and defence being com- 
mon in law permits him to do so with a view to avoid multifariousness, in 
lact» be claims a separate relief against each one of them and if any one of them 
dies and his representatives are not impleaded, the plaintiff loses his remedy 
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against that defendant and not against others. The test in such cases is whether 
the plaintiff will be debarred from seeking his relief against those persons in a 
separate suit when he does not join in the previous suit. If so, the suit or appeal 
would abate in Mo in the circumstances mentioned above ; if not, the abatement 
will be limited to the share of those defendants only who were not on record. 
A. I. R. 1935 Lah. 853=16 Lah. 747-37 P. L. R. 850. 


5. [S.367.] Where a 

Determination of question 
as to legal representative. 


question arises as to whether any person is 
or is not the legal representative of a deceased 
plaintiff or a deceased defendant, such question 
shall be determined by the Court. 


N, For local amendment in Madr.'is.— infra. 


Scope. — This rule is mandatory. 42 M. 78 = 35 M. L. J. 632 = 49 Ind. Cas. i ; 
see also 43 B. 168=47 Ind. Cas. 757 = 20 Bom L. R. 902 ; 44 Ind. Cas. 937. Trial 
Court to decide who is legal representative and on its failure. Appellate Court can 
decide. 4 Lah. L. J. 314 ; 39 fnd. Cas. 893 ; see also A. I. R. 1922 Pat. 197 = 3 
Pat. L. T. 380=65 Ind. Cas. 131 ; 42 B. 535 = 46 Ind. Cas. 750. Re-adjudication of 
question under rule 5 in regular suit is not allowed. 48 A. 422 = 94 Ind. Cas. 157 ; 
A. I. R. 1933 Oudh 207. When objection is not raised in Court below Privy 
Council will not entertain it. 49 Ind. Cas. 704 (P.C.). Decision under rule 5 does not 
\iox\i 2J& res judicata. A. I. R. 1934 Lah. 465. No appeal lies against order under 
rule 5. AI. R. 1931 Lah. 235 ; 49 M. 450= A. I. R. 1926 Mad. 586 ; A. I. R. 1926 
Lah. 1 81 ; 58 Ind. Cas. 49^ = 43 M. 812 ; 57 Ind, Cas. 137=1 Lah. 493 ; 38 Iiid. 
Cas. 833 = 13 N. L. R. 32 ; 91 Ind. Cas. 366= A. I. R. 1926 Oudh 158 ; A. I. R. 1931 
Lah. 235=131 Ind. Cas. 294- When lower Court omitted to take evidence the 
order can be revised. A. I. R. 1925 Mad. 456=21 L. W. 21 = 86 Ind. Cas. 178. The 
decision of a Court under this section is not res judicata, A. I. R. 1934 Lah. 465. 
The Court is hound to decide who is the legal representative. A. I. R. 1934 Oudh 
337=11 O. W. N. 917. 


6. Notwithstanding anything contained in the foregoing rules, 


No abatement by reason of 
death after hearing. 


whether the cause of action survives or not, 
there shall be no abatement by reason of the 
death of either party between the conclusion 


of the hearing and the pronouncing of the judgment, but judgment may in 
such case be pronounced notwithstanding the death and shall have the same 
force and effect as if it had been pronounced before the death took place. 


Scope. — Where party dies after conclusion of trial but before decree, decree 
must be taken to have been passed in his lifetime. 1932 A. L. J. 1069= A. I. R. 
1933 All. 112 ; see also A. I. R. 1933 Lah. 710= 144 Ind. Cas. 618 ; 32 Ind. Cas 18 = 
106 P. R. 1915= 187 P. W. R. 1915. If death occurs during arguments, and if no 
substitution is made, decree is nullity. 48 Ind. Cas. 859; 43 Ind. Cas. 161 = 
14 N. L. R. 71. Suit does not abate in case of death after preliminary decree 
and before final decree. A. I. R. 1927 Oudh 561=4 O. W. N. 1002 ; but see 50 
Ind. Cas. 529. Decree is void where hearing takes place after plaintiff’s death. 
A. I. R. 1930 Sind 254=25 S. L. R. 107 ; 55 Ind. Cas. 498=7 O. L» J. 20 ; 53 Ind. 
Cas. 548 ; 2 Lah. L. J. 144. This rule is also applicable when death occurs after 
final order. 39 C. W. N. 863 = A. I. R. 1935 Cal. 506=61 C. L. J. 319=62 C. 1057 
= 157 Ind. Cas. 876. Where Court makes local inspection during interval of last 
date of hearing and date of judgment, hearing is not concluded on the last date of 
hearing. A. 1. K. 1936 Lah. 578=164 Ind. Cas. 971. 


7. |S. 369.] (1) The marriage of a female plaintiff or defendanat shall 

not cause the suit to abate, but the suit may 
f mamagc notwithstanding be proceeded with to judgment, 

® P y- j^nd, where the decree is against a female 

defendant, it may be executed againist her alone. 

(2) Where the husband is by law liable for the debts of his wife, the 
decree may, with the permission of the Court, be executed against the 
husband also ; and, in case of judgment for the wife, execution of the decree 
may, with such permission, be issued upon the application of the husband, 
where the husband is by law entitled to the subject-matter of the decree. 
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8. [370.] (1) The insolvency of a plaintiff in any suit which the 

When plaintiff’s insolvency might maintain for the 

bars suit. benefit of his creditors, shall not cause the 

suit to abate, unless such assignee or receiver 
declines to continue the suit or (unless for any special reason the Court 
otherwise directs)' to give security for the costs thereof within such time as 
the Court may direct. 

(2) Where the assignee or receiver neglects or refuses to continue 
^ Sive such security within the 

fails to continue suit or|”vl [I®® P^^ered the defendant may apply for 
security. dismissal of the suit on the ground of the 

plainti/Ts insolvency, and the Court may make 
an order dismissing the suit and awarding to the defendant the costs which 
he has incurred in defending the same to be proved as a debt against the 
plaintiffs estate. 


Scope.— In case of insolvency of the plaintiff after institution of suit. Court 
should not dimiss suit without notice to Receiver. 12 L. W. 551 *6i Ind. Cas. 
300 ; see also 31 C. W. N. 22. Receiver can continue suit. 16 A. L. J. 440 = 47 Ind. 
Cas. 577 ; ICQ Ind. Cas. 589 ; A.I. R. 1928 Lah 596=10 Lah. 208. Insolvent can 
continue appeal after annulment. A. 1 . R. 1929 Bom. 202 = 31 Bom. L. K. 357. 
Party adjudicated insolvent can appeal under the Provincial Insolvency Act but not 
under Presidency Towns Insolvency Act. 62 Ind. Cas. 854=1921 M. W. N. 535 ; 
97 Ind. Cas. 486=A. I. R. 1928 Mad. 1214; 43 A. 621=64 Ind. Cas 63 ; Receiver 
is entitled to continue suit. A. I. R. 1926 Mad. 1133=50 M. 161 ; see also A. I. K. 
1926 M. 1145 = 24 L. W. 387. Insolvency of guardian is no bar to him to act as 
such. A. I. R. 1930 Lah. 205. Assignee adopting proceeding insiitued before plaintiffs 
insolvency is liable to furnish security for costs already incurred. A. I. R. 1926 Bom. 
533 = 28 Bom. L. R. 1074; see also A. I. R. 1927 Mad. 51 1 = 1 10 Ind. Cas. 440. 
A suit must be dismissed where a Reciever does not continue a suit. 157 Ind. Cas. 
9CO. This rule applies to the case of a suit or appeal which has already been 
filed before insolvency occurs. A. I. R, 1934 All. 1011 = 151 Ind. Cas. 579. 

9. [Ss. 37 1, 372.] (1) Where a suit abates or is dismissed under this 

Effect of abatement or dis- ^ 

missal. 


(2) The plaintiff or the person claiming to be the legal representative of a 
deceased plaintiff, or the assignee or the receiver in the case of an insolvent 
plaintiff, may apply for an order to set aside the abatement or dismissal ; and 
if it is proved that he was prevented by any sufficient cause from continuing the 
suit, the Court shall set aside the abatement or dismissal upon such terms as to 
costs or otherwise as it thinks fit. 

(3) The provisions of section 5 of the Indian Limitation Act, 1877,* shall 
apply to applications under sub*rule (2). 

Scop©.— Rule 9 must be strictly construed. 1931 Lah. 79=31 P. L. R. 973. 

No f^esh Buit shall be brought. — The abatement of the previous suit 
brought by the btnamider of the plaintiti is a bar to a fresh suit on the same cause of 
action by the plaintiff. A. I. R. 1937 Mad. loi. The test for the application of Or. 22, 
rule 9, C. P. Code, is the identity of the cause of action. A. I. R. 1937 Oudh. 248. 
This rule does not apply to cases where cause of action was restricted to deceased. 
31 Ind. Cas. 4 ; A. I. R. 1928 Nag. 220 ^ A. I, R, 1933 Lah. 752. This rule docs not 
bar fresh suit on dissimilar causes of action. A. I. R. 1933 Lah. 109=34 P, L. R. 
156 ; see also A. I. R, 1929 All. 306*1929 A. L. J. 492. 

Apply to Bet aside the abatement.— In case of abatement, remedy is appli- 
9 * A. I. R. 1930 All. 379 = 127 Ind. Cas. 419 ; A. I. R. 1927 Lah. 
rule d ^ Court after declaring that the suit has abated under* this 

become functus officio^ but retains the right of setting aside the 


* Set now Pile Indian Limitation Act, 1908 (IX of 1908), ss. 4 and 5. 

; 
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abatement. A. I. R. 1935 Lah. 712. Application for substitution after limitation 
should be treated as under rule 9. A. I. R. 1928 Lah. 746 = 112 Ind. Cas. 5. 
Ordinarily a mere plea of ignorance of the death of the opposite parly is not a 
sufficient ground for setting aside an order that an appeal should abate ; but there 
maybe circumstances in which such ignorance might be excusable. 1935 O. W. N. 
371 ; see also A. I. R. 1935 Lah. 478 = 37 P. L. R. 400 ; 1935 R- D- 5 ; 85 Ind. Cas. 
1010 ; A. I. R. 1934 Lah. 934 =i 5 i Ind. Cas. 147 ; A. I. R. 1934 Lah. 998. By virtue 
of sub-rule (3) the Court is empowered to condone the delay in making the 
application for setting aside the abatement under s. 5 of the Limitation 
Act. A. I. R. 1935 I-ah. 712; see also 13 Lab. L. T. 22*, A. I. R. 1936 
Lah. 710=38 P. L. R. 915 ; 19 N. L. J. 273. Applicant should satisfy Court 
that there was sufficient cause for continuing suit. A. I. R. 1928 Lah. 746. 
If error is genuine and unintentional and damage to other side can be repaired, 
application must be granted. A. I. R. 1928 Mad. 401 = 54 M. L. ]. 234=108 Ind. 
Cas. 288 ; see also 97 Ind. Cas, 142. Misconstruction of amended law is good 
ground for restoration of suit abated. A. I. R. 1923 Lah. 475 = 8? Ind. Cas. 807 ; 
70 Ind. Cas. 832 = A. 1 . R. 1923 Bom. 40 ; 75 Ind. Cas. 283. Deceased’s resi- 
dence, not being settled is good ground for delay in applying under rule 9. 
80 Ind. Cas 690=5 Lah. 70 ; A. I. R. 1933 Sind 36. But residence separated by 
distance is no ground for delay in application under rule 9. 80 Ind. Cas. 694 
= 6 Lah. L. J. 192. Ignorance of opposite party’s death is no ground to set aside 
abatement. A. I R. 1923 Lah. 475=83 Ind. Cas. 807 •, see also 75 Ind. Cas. 909 ; 
79 Ind. Cas. 4 I 4=4 P. L. T. 567 ; 67 Ind. Cas. 596=4 Lah. L. J. 171 ; but see 
72 Ind. Cas. 137 =44 M. L. J. 409. Suit cannot be restored without express 
petition for same is made. A. I. R. 1924 Mad, 713=57 M. L. J. 235 = 80 Ind. 
Cas. 397. In case of automatic abatement alter 90 days it must be set aside 
within 60 days or according to section 5 of the Limitation Act. A. I. R. 1926 
Lah. 234=27 P. L. R. 526. Delay caused in obtaining succession certificate 
may be excused. 26 O. C. 224=73 Ind. Cas. 215. Illiteracy and distance are 
no grounds to set aside order of abatement. A. I. R. 1923 Lah. 230=71 Ind. 
Cas. 587. Bona fide mistake of pleader is good ground to set aside order of 
abatement. 20 A, L. J. 801=45 A. 66=70 Ind. Cas. 805; 41 M. L. J. 65=62 
Ind. Cas. 795. Sufficient cause must be shown to restore suit abated. A. I. 
R. 1922 Cal. 325 = 49 C. 62=63 Ind. Cas. 917. Mistake of Court is sufficient 
cause for delay. 67 Ind. Cas. 306=77 P. L. R. 1922. Order XXII, rule 9 (2) 
applies 10 application made for first time only. 62 Ind. Cas. 303=17 N.L. R. 
45. mistake about customary law is justifiable. 55 Ind Cas. 883 = 1 

Lah. 481. Fraud of agent of representatives of deceased precluding him to apply 
in time is sufficient cause. 53 Ind. Cas. 585. Unawareness of respondent’s death 
due to appellant’s residence in another district is sufficient cause. 44 Ind. Cas. 
9=24 P. L. R. 1918 ; see also A. 1. R. 1932 Lah. 148=32 P. L. R. 822. Ignorance 
of law or death of respondent is not sufficient cause. A. 1. R. 1933 Lab. 356=34 
P. L. R. II ; but see A. I. R. 1932 All. 459=54 A. 280 ; 32 Ind. Cas. 829, 
Application for setting aside abatement may be made long after the case has 
actually abated and is governed by the Limitation Act, s. 5. 1932 A. L. J. 883= 
A. I. R. 1932 All. 698. in case of ignorance of party’s death, an extension of 
4 days’ time is proper A. I. R. 1933 Lah. 916. Where no reason for delay is offered 
delay cannot be condoned. A. I. R. 1933 Lah. 356=34 P> L. R. ii. Delay in filing 
application and affidavit on behalf of minor heirs of appellant, can be condoned. 
A. I. R. 1933 Lah. 765 = 34 P. L. R. 778. No revision lies where cause is found 
sufficient. A. I. R. 1933 Pat. 27=13 P. L. T. 692. The discretion of the Court 
below under this rule if exercised in favour of the party in default, is open 
to scrutiny and interference by the appellate Court only if the discretion has been 
exercised in a perverse or an injudjeal manner and where this is not the case 
the order once made cannot be declared to be illegal, merely because the 
application to bring the legal representative on the record was submitted be- 
yond time. A. I. R. 1935 Lah. 712. Application to bring on record legal repre- 
sentative of deceased party after expiry of time is application to set aside abate- 
ment.* A. I. R. 1934 Lab. 315. If owing to ignorance of death appeal is heard 
and accepted, application by legal representatives for review becomes nece- 
ssary. A. I. R. 1934 Lah. 442. Ignorance of death, due to negligence is no 
sufficient cause of delay in applying to set aside abatement. 31 Ind. Cas. 
397=12 P. W. R. 1916; 45 Ind. Cas. 594 - Order of abatement is condition 
precedent for application to set aside abatement. A. 1 . R. 1922 All. 209=49 A, 
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^9=66 Ind. Cas, 554. Order of abatement for causes other than not applying 
in time for substitution of legal representative is decree and appealable. A. 1 . R. 
1925 Lah. 208 5=78 Ind. Cas. 22. Application for substitution of legal repre- 
sentative may be made within time after respondent’s death coining to know- 
ledge. 6 P. L. T. 313=85 Ind. Cas. 25. No appeal lies against abitement under 
Order XXII, r. 9. A. I. R. 1925 Cal. 473=40 C. L. f. 588 = 85 Ind. Cas. 100. An 
application to bring on the record the legal representatives of the deceased party 
after expiry of the time fixed for this purpose must be deemed to be an appli- 
cation to set aside the abatement and an order refusing to set aside an abate- 
ment is appealable. A. I. R. 1934 Lah. 315. 


10. [S. 372 .] ( 1 ) In other cases of an assignment, creation or devolu- 
tion of any interest during the pendency of a suit, 
the suit may, by leave of the Court, be con- 
tinued by or against the person to or upon 
whom such interest has come or devolved. 


Procedure in case of assign- 
ment before final order in suit. 


( 2 ) The attachment of a decree pending an appeal therefrom shall be 
deemed to be an interest entitling the person who procured such attachment 
to the benefit of sub-rule ( 1 ). 


Scope.— For applicability of rule 10 devolution of interest is necessary. A. 
I. R. 1930 Cal. 113 = 57 C. 170=50 C. L. J. 208=123 Ind. Cas. 250. Where in 
a case an order of adjudication was made against the mortgagor after the final 
decree was passed in the mortgage suit and it was contended that the official 
assignee ought to have been made a party to the mortgage suit : Held that 
Order 22, rule 10, did not give to the official Assignee a right to be made a party 
on the ground that the property and the assests of the insolvent had devolved on him 
by virtue of the order of adjudication. A. 1 . R. 1937 Cal. 336. Plaintiff is not bound 
to apply for substitution of assignee or trustee, Court may not allow such application. 
A. I. R. 1930 Cal. 388=34 C. W. N. 53. Mortgagor may be subsiiluted for his 
usufructuary mortgagee if during pendency of suit against mortgagee he released 
mortgagor. A. I. R. 1930 Pat. 145= 122 Ind. Cas. 255. After decree and before 
execution no substitution can be made. A. I. R. 1931 Cal. 51 = 57 C. 1143 ; see also 
20 O. C. 31=38 Ind. Cas. 511 ; (1917) M. W. N. 306=40 Ind. Cas. 846 ; 43 M. L. J. 
559=69 Ind. Cas. 977 ; A. I. R. 1927 Mad. 824=53 M. L. J. 512. Rule 10 and not 
rules 3 and 4, apply to death after preliminary decree. 120 Ind. Cas. 77 ; see also 
A. I. R. 1929 All. 444=1929 A. L. J. 921 = 121 Ind. Cas. 68g •, A. I. R. 1929 Nag. 14= 

1 16 Ind. Cas. 657 (F. B ). This rule applies in case of substitution of person 

claiming to succeed another person who sued in representative capacity and died 
during the pendency of appeal. 36 C. VV. N. 8i6=A. I. R. 1932 Cal. 783. Execution 
cannot be issued against transferee from judgment-debtor merely because he takes 
up position of representation. A. I. R. 1932 Cal. 423 = 36 C. W. N. 93. It is doubt- 
ful wheiher rule 10 is applicable to execution proceedings. Ibid •, but see 44 M. 
919=69 Ind. Cas. 337 •, A. 1 . R. 1926 Bom. 406=28 Bom. L. R. 761. 

This rule is not applicable to devolution of interest by death. A. 1 . R. 1933 

Sind 371. Mortgagee of deceased plaintiff’s share is entitled to continue appeal 
and to bear full costs of it. 64 M. L. J. 4*’9=A. I. R. 1933 Mad. 411. On plaintiffs 
insolvency official assignee is not entitled to be substituted in place of plaintiff. 
A. I. R. 1933 Nag. 6=28 N. L. R. 340. Real owner may be subsiiluted for the 
ostensible owner. A. 1 . R. 1930 Oudh 51. Decree-holder is not precluded from 
prosecuting proceedings to completion even if decree pending appeal is assigned. 
A. I. R. 1930 All. 380=122 Ind. Cas. 189. Right to institute suit means interest 
under rule 9. A. I. R. 1928 Mad. 946. Order is applicable to transfer inter vivos, 
69 Ind. Cas. 337 = 44 M. 919 (F. B.). New manager can claim substitution in place 
of old. A 1 . K. 1928 CaL 651 = 114 Ind. Cas. 413. In suit for foreclosure subsequent 
mortgagee paying off prior mortgagee can claim substitution. A. 1 . R. 1928 Nag. 
145=24 N. L R. 119. Removal of trustee does not preclude him to conduct suit. 
A. i. R* 1928 Mad. 697 ; but see A. I. K. 1928 Mad. 246. This rule is applicable 
where the defendant’s interest devolves on Government during suit. A. I. R. 
1926 All. 585 = 24 A. L. J. 726. Companies though going into liquidation continues 
as plaintiff. A. 1 . R. 1926 Nag. 303 = 9 N. L. J. 40. Where preceding rules are 
not applicable this rule applies. A. I. R. 1926 Lah. i8( ; A. I. R. 1927 Ail. 272=49A. 
310. Attaching creditor has no right to be brought on record. A. 1 . R. 1926 
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Nag. 67. Rule 10 is not applicable to heir’s assignee where heir is not brought 
on record. 87 Ind. Cas. 402. Where lease is granted by trespasser during the 
pendency of suit for possession and vresne firo/ifs against him, lessee cannot be 
added as a party on ground of interest. Tj C. W. N. 29=43 M. L. J. 589 = 24 Bom. 
L.R, 1251 = 49 I- A. 220 = 68 Ind. Cas. 973 (P.C.). Pre-emptor making gift of 
right to continue suit is assignment. 25 O. C. 319=70 Ind. Cas. 53. Widow of 
judgment'debtOT can be substituted by posthumous son. A. I. R. 1926 All. 285 = 24 
A. L. J 281. New trustee can come on record. Limitation Act has no effect. A. 
I. R. 1927 Mad. 540 1 A. I. R. 1927 Oudh 156=2 Luck. 464. Court must enquire 
into validity of assignment when disputed. A. I. R. 1925 Oudh 143 = 80 Ind. Cas. 
63T. In case of assignment during the pendency of suit, appellate Court cannot 
implead assignee as party under rule 10. A. I. R. 1934 All. 442 ; see also A. I. R. 
1934 Lah. 190. Suit is not confined to cases of undisputed assignment, creation or 
devolution of interest. A. I. R. 1934 Mad. 337. A receiver who is not a party to a 
suit brought by the insolvent has no interest in the suit and as such cannot validly 
assign the interest of the insolvent in the suit. 157 Ind. Cas. 900. This rule has 
no application to the transfer of a decree. 39 C. W. N. 961. Where a person 
whose suit is dismissed in the trial Court assigns his interest to a third party 
during the period intervening between the passing of the decree and the institution 
of appeal, this rule has no application to such a case. A. I. R. 1935 Lah. 119. But 
where assignment made after preliminary decree and before final decree, such 
assignment is valid under this rule. A. I. R. 1935 Pat. 488=159 Ind. Cas. 725. 
Court has discretion to refuse application under this section if fraud is alleged and 
proved against the person applying under the rule. 156 Ind. Cas. 152=42 L. W. 
340=1935 M. W. N. 994= A. I. R. 1935 Mad. 423. Assumption of superintendence 
by the Court of Wards does involve a devolution of interest within the meaning 
of this rule. 1935 O. W. N. 842 = 156 Ind. Cas. 990 = A. I. R. 1935 Oudh. 486. A 
deed of relinquishment does not amount to any assignment, creation or devolution 
of interest within the meaning of this rule. 160 Ind. Cas. 801 = 1936 O. W. N. 
i 83 = A. I. R. 1936 Oudh 224. A person who institutes a litigation may prosecute 
it to its conclusion notwithstanding a devolution of his interest in the property. 
The litigation will continue on his leave for the benefit of his successor. 15 Pat. 
507=163 Ind. Cas. 908=17 Pat, L. T. 564=A. 1. R. 1936 Pat. 420. The interest 
contemplated in rule 10 is interest in the subject-matter of the suit. 30 S. L. R. 
170=165 Ind. Cas. 305 = A. I. R. 1936 Sind 166; A. I. R. 1936 Lah. 652. The 
powers of Court to grant permission under this rule are discretionary. When 
such an application is made after great delay and the delay is not properly 
complained the discretion should not be exercised. A. T. R. 1936 Lah. 652 ; 
see also A. I. R. 1936 Oudh 224-1936 O. W. N. 183 ; 15 Pat. 607 = 17 Pat. L. T. 
564= A. I. R. 1936 Pat. 420 ; A. I. R. 1936 Mad. 7i4='-7i M. L. J. 307 = 1936 M. 
W. N. 771 = 164 Ind. Cas. 845 ; 149 Ind. Cas. 97o=*934 A. L. J. 832 = A. I. R. 
1934 All. 442. Transferee of a legal representative of a party has no right to 
continue the suit because this rule empowers the Court to grant leave to a peson 
who has taken an assignment from a party (/. e,, a party already on the record) 
to continue the suit. A. I. R. 1936 Pat. 123=17 Pat. L. T. 73* 15 Pat. 82. 

Appeal and Revision.— Exercise of discretion by lower Court cannot be easily 
interfered with in revision. A. I. R. 1934 Mad. 337. Order on application by 
mortgagee to be added as party to partition suit is appealable. 35 C. W. N. 296= A. 
1. R. 1931 Cal. 594. Order of rejection of application under this rule is appealable. 
A. I. R. 1927 Nag. 307=103 Ind. Cas. 643 ; 44 M. 919=41 M. L. J. 316=69 Ind. Cas. 
337. Prima facie so second appeal lies from an appellate order on an application 
made under this rule. 42 L. W. 340= A. I. R. 1935 Mad, 423=1935 M. W. N. 994. 

Limitation. — Right to apply under Order XXII, r. 10, arises from day to day 
and hence is not affected by limitation. A. I. R. 1924 Cal. 90=27 C. W. N. 710 = 75 
Ind. Cas. 255. 


11. [S. 582, First para.J In the application of this Order to appeals, 
A A . so far as may be, the word “plaintiff” shall be 

Order to include an appellant, the word “defen- 

’ dant” a respondent, and the word “suit** an 

appeal. 

N. B , — For local amendments in Calcutta and Madras . — Vide infra, 

C. P. Code — 84 
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Soope. — Appeal abates wholesale where respondent's legrel representatives are 
not substituted in time in appeal by proprietors of village. 96 Ind. Cas. 932. Appeal 
against decree for possession and mesne firofiis abates by death of one of respondents. 
72 Ind. Cas 479. Heirs being brought on record on appellant's death during High 
Court appeal are deemed to be on record of suit. A. I. R. 1927 Bom. 136=29 Bur. 
L. J. 244* Application to substitute legal representative of respondent dying after 
decree and before preferring appeal, does not lie. A. I. R. 1926 Lab. 329=93 lud. 
Cas. 367. In case of joint decree-holders, abatement of appeal against one operates 
as abatement against all. A. I. R. 1932 Mad. 212 = 35 M. L. W. 105 ; see also 
36 C. W. N. 1007 = 56 C. L. J. 365 = A. I. R. 1933 Cal. 61. After abatement of an 
appeal the trial Court has no jurisdiction to go on with the proceedings taken in 
pursuance of an order of the appellate Court which was intended to operate only 
during the pendency of the appeal. A. I. R. 1936 Lah. 618=161 Ind. Cas. 212. 
Where a decree is for joint possession vithout specitication of shares and there is no 
mention in it of any specific share to which a co-plaintiff who dies pending appeal 
is entitled and the appeal has admittedly abated against the deceased co-owner the 
appeal abates as a whole. A. I. R. 1934 Pesh. 14. 


Application of 
proceedings. 


• 12. [N€ 7 V.] Nothing in rules 3, 4 and 8 

^ shall apply to proceedings in execution of 
decree or order. 


Bt — Fcr local amendment in Allahabad.— P/V/f infra, 

Soope.-^Rule 12 does not introduce new rule of procedure. 55 M. 352=62 
M. L. J. i = A. I. R. 1932 M. 73 (F. B ). Rule 12 does not apply to appeals against 
orders in execution and hence Art. 181, Limitation Act also does not apply. 55 M. 
1006 = A. I. R. 1932 Mad. 574=63 M. L. J. 827 ; see also 33 Bom. L. R. 858= \. 1 . R. 
1931 Bom. 425 ; 65 Ind. Cas. 122 = 3 Pat. L. J. 445. Legal representative upon 
dccree-holder's death cannot apply for substitution but should apply for conducting 
execution or for fresh execution. A. I. R. 1926 Cal. 957 = 30 C. W. N. 735 = 96 Ind. 
Cas. 378 ; see also A. I. R. 1927 All. 165 (F. B).=49 A. 500=25 A. L. J. 249 ; A. I. R. 
1925 Oudh 44^=87 Ind. Cas. 21 ; 30 C. W. N, 361=88 Ind. Cas. 21 (P. C.) ; but 
see A. I. R. 1931 Mad. 303 = 60 M. L. J. 628 = 131 Ind. Cas. 610. Execution 
proceedings in Court of transfer is only suspended where judgment-debtor dies 
before decree-holder is completely satisfed. A. I. R. 1930 Sind 16 = 118 Ind. Cas. 
221. Application to join legal representatives after preliminary and before final 
decree is not execution proceedings and is therefore controlled by Order XXII, 
rules 12 and 4 only. A. I. R. 1926 Sind 20 ; see also 82 Ind. Cas. 604. Rule 12 
excludes rules 3 and 4 from execution proceedings and does not prohibit the substi- 
tution of the name of the legal representative of the deceased decree-holder in 
execution of the latter’s death. An execution proceeding does not aba.e on the 
death of the decree-holder and there is no bar to the execution continuing at the 
instance of his representative. A. I. R. 1935 Pat. 117 = 13 Pat. 777 = ^55 C**'- 

969. The rules of abatement in Order 22, C. P. Code, apply to appeals against 
orders made in execution proceedings as to other appeals. 38 P. L. R. 946= 164 
Ind. Cas. 605 = A. I. R. 1936 Lah. 1022. Pules 3, 4 and 8 apply in terms to suits 
while rule II makes these provisions applicable to all appeals. As no distinction 
is made in the Code between appeals from orders in execution and appeals generally, 
and as rule 11 is without qualification or exception, rules 3, 4 and 8 apply to appeals 
in execution matters. 38 P. L. R. 946=164 Ind. Cas. 605 = A. I. R. 1936 Lab. 1022 ; 
II O. W. N. 917 = A. I. R. 1934 Oudh 337 = 150 Ind. Cas. 425. 


ORDER XXIIL 


Withdrawal ami Adjustment of Suits. 

1. [S. 373.] (1) At any time after the institution of a suit the plaintiff 

may, as against all or any of the defen- 
dants, withdraw his suit or abandon part of 
his claim. 


Withdrawal of suit or aban- 
donment of part of claim. 


( 2 ) Where the Court is satisfied— •' 

(a) that a suit must fail by reason of some formal defect, 

or 

(d) that there are other sufficient grounds for allowing the plaintiff to 
institute airesb suit for the subject matter of a suit or part of a ciaim, 
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it may. on such terms as it thinks fit, grant the plaintiff permission to 
withdraw from such suit or abandon such part of a claim with liberty to 
institute a fresh suit in respect of the subject-matter of such suit or such part 
of a claim. 

(3) Where the plaintiff withdraws from a suit or abandons part of a claim, 
without the permission referred to in sub-rule (2), he shall be liable for such 
costs as the Court may award and shall be precluded from instituting any fresh 
suit in respect of such subject-matter or such part of the claim. 

(4) Nothing in this rule shall be deemed to authorize the Court to permit 
one of several plaintiffs to withdraw without the consent of the othersj 

Scope.— Order under Order 23, rule i , is not to be lightly passed and when passed 
is not to be lightly set aside. A. I. R. 1931 All. 19=132 Ind. Cas. 36. Cause of action 
is equivalent to phrase "subject-matter." A. I. R. 1930 Lah. 937 = 130 Ind. Cas. 513. 
An order for the withdrawal with leave under Order 23, r. i (2), restores the parties 
to the position in which they would have stood if the suit had not been filed and, there- 
fore, plaintiff can include portions of claim in the new suit though omitted in the 
first suit. 84 Ind. Cas. 483 = 3 Bur. L. J. 189. Bar created by rule 13 has no 
application where cause of action in first suit is different from that in second suit. 
A. I. R. )933 Lah. 343 = 34 P. L. R. 805. The test of subject-matter is whether cause 
of action or transaction is same in both suits. A. I. R. 1932 Lah. 138 ; see also 
A. I. R. 1933 Lah. 943 ; A. I. R. 1932 Lah. 130 ; A. I. R. 1933 Mad. 3 = 63 M. L. J. 
446. Though the C. P. Code is not applicable to proceedings under the Patents 
and Designs Act, yet the principles of the Code have to be observed by Controller of 
Patents. 61 C. 450 = 38 C. W. N. 729=A. I. R. 1934 Cal. 735. The existence of the 
conditions laid down in Order 23, rule i, is essential to the exercise of jurisdiction 
under that provision of law. A. 1. R. 1935 Pat. 438. This rule must be read 
consistently with the other provisions of the Code. It is well-established law that 
if a suit is so framed as to be open to the charge of multifariousness the plaintiff 
must elect the cause of action which he is prepared to prosecute or the defendant 
against whom he will proceed. A. I. R. 1935 Mad. 696= 1935 M. W. N. 737=42 
L. W. 696= 158 Ind. Cas. 909. Where an Appellate Court calls for a finding on a 
new issue and an application is made by the plaintiff under Order 23, rule 1, the 
Appellate Court has jurisdiction to pass orders under it. A, I. R. 1935 Mad, 445= <5^ 
Ind. Cas. 799. 

Formal defect.— If formal defects exist and if it would be fatal to suit must be 
considered by Court when allowing withdrawal of suit. 35 C. W. N. 112=131 Ind. 
Cas. 863 ; see also 32 C. W. N. 1244. The expression “formal defect” connotes 
defect of various kinds not affecting the merits of the case on substantial questions 
(including equities and eslopples) reasonably arising between the parties. 81 Ind. 
Cas. 465=2 Rang. 66 ; see also A. I. R. 1925 Mad. 617 = 88 Ind. Cas. 665 ; A. I. R. 
1929 Nag. 72. A suit failing by reason of the cause of action cannot be said to fail 
by reason of some formal defect. A. I. R. 1925 Oudh 291 = 27 O. C. 231 = 79 Ind. Cas. 
1033. Objections by defendant do not prove that there are formal defects. Court 
must be satisfied that there are such defects, ii O. L. J. 351 = 79 Ind. Cas. 1031 ; 
see also 64 Ind. Cas. 556; 48 Ind. Cas 97 = 3 P. L. J. 651 ; 43 Ind. Cas. 985 = 7 
L. W. 131 ; 43 Ind. Cas. 346. Objections to jurisdiction and Court-fees are formal 
defects. 41 M. 701=35 M.L J. 27=46 Ind. Cas. 265. Formal defects need not be 
in pleadings. 34 C. W. N. 578=127 Ind. Cas, 549. Institution of suit against 
insolvent without permission of Court is formal defect. A. L R. 1925 Rang. 105=2 
Rang. 643=84 Ind. Cas. 909. Where neither application, nor order made upon it, 
stating formal defect, order is bad for material irregularity. A. I. R. 1931 Cal. 107 = 
34 C. W. N. 912=130 Ind. Cas. 142; 34 C. W. N. 912= A. I. R. 1931 Cal. 107. 
Some necessary parties are not impleaded is not formal defect. A. I. R. 1934 Cal. 59. 
In such a case no withdrawal is allowed. Ibid, 

Grounds for withdrawal. — Court should state grounds for allowing the suit 
to be withdrawn with leave to bring fresh suit. A. I. R. 1931 All. 19=132 lod. Cas. 
36. Order granting withdrawal with right to file fresh suit made in absence of 
formal defect or sufficient cause is absolutely without jurisdiction. A. I. R. 1930 Lah. 
175 = 124 Ind. Cas. 686 ; see also A. I. R. 1928 Oudh 482 = 5 O. W. N. 61 ; 48 Ind. 
Cas. 1005 ; A. 1. R. 1927 All. 522 = 49 A. 459=25 A. L. J. 484 ; 90 Ind. Cas. 217 = 
A. I. R. 1926 Pat. 128 \ 21 L. W. 282 = 88 Ind. Cas. 665 ; 39 C. L. J. 372^84 Ind, 
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Cas. 3^ ; 20 A. L. J. 90=64 Ind. Cas. 948. For an Appellate Court to act under 
Urder aX 111 | r. i, clause (2), there must be either some formal defect or something 
in the nature of a formal defect ejusdem generis under clause (b). Otherwise the 
Court cannot act under the order. A. I. R. 1922 Cal. 58 = 76 Ind. Cas. 484. Sufficient 
grounds must be of the nature of formal defect. A. I. R. 1928 Mad. 1085=112 Ind. 
Cas. 312 ; see also 46 Ind. Cas. 181 = 117 P. W. R. 1918 ; 25 C. L. J. 454 = 39 Ind. 
Cas. 963 ; A. I. R. 1930 Lah. 75 ; A. I. R. 1926 Bom. 315=* 50 B. 192 = 28 Bom. L. 
R. 440 ; A. I. R, 1925 Mad. 1268 = 22 L. W. 535 = 91 Ind. Cas. 292 ; 79 Ind. Cas. 
J033“27 O. C. 231. ‘‘Other sufficient grounds’^ in sub-cl. (b) should bt cjusdent 
generis with formal defect in sub clause (a). 21 L. W. 282 = 88 Ind. Cas. 665 ; A. I. R. 
1929 A, 683 ; but see 46 Ind. Cas. 265=41 M. 701. Inability to produce important 
evidence is not “sufficient ground**. 61 Ind. Cas. 639 = 2 P. L. T. 634 ; see also A. 1 . 
R. 1927 All. 704 = 25 A. L. J. 870 ; 50 Ind. Cas. 453 ; 78 Ind. Cas. 121 ; 90 Ind. 
Cas. 632=26 P. L. R. 319. Leave should not be granted where defect can be cured 
by amendment of plaint. 46 Ind. Cas. 603 = 21 O. C. 66. An application to withdraw 
suit with liberty to bring a fresh suit* on the ground that notices on the heirs could 
not be served, does not lie. 24 Bom. L R. 909=47 B. 92 = 75 Ind. Cas. 283. Where 
the plaintiffi for fear of failure in his case desires to withdraw to be able to bring 
another suit on completely different allegations, this rule does not apply. 81 Ind. 
Cas. 276. Withdrawal should be granted only where suit would fail due to defect not 
for plaintiffs default and such withdraw*al would not harass the defendant. 34 C. W. 
N. 912= A. I, R. 1931 Cal. 107. Permission must be given where plaintiff desires to 
submit formal proof of document necessary to his success. AIR. 1929 All. 133 = 
50A. 835. The words “subject-matter" mean the cause of action for a claim. A. I. R. 
1924 Oudh 181 = 74 Ind. Cas. 56. The words “other sufficient grounds” are wider 
than the words used in the preceding clause, namely, ‘‘formal defects" and the other 
ground mentioned in clause (b) must be some ground other than and different from 
"formal defect." 34 C, W. N. 578-A I. R. 1931 Cal. 26S ; see also A. I. R. 1934 
All. 214. 

Sub-section ( 2 ).— Clauses (a) and (b) must be read together Clause (a) 
being an illustration of what the legislature thought would be a sufficient reason, 
may in that way, to some extent limit the generality of the words in clause (b). 
But there is no justification in going further and limit the very W’ide discretion which 
clause (b) confers on the Court. 36 Bom. L. R. iiio. The language of clause (b) 
is quite plain, and there is scope for the introduction of efusdem rule ; Ibid. This 
clause can be interpreted so as to give the Court authority to pass an order upon 
any grounds which appears to it to be “sufficient grounds" whether they are in the 
nature of formal defects or not. 1934 A. L. J. 821 = A. I. R. 1934 All. 214; see also 
A. 1 . R. 1934 Lah. 735 ; II O. W. N. 557= A. I. R. 1934 Oudh. 257. A suit may 
only be withdrawn under clause (b) of sub-rule (2) of rule i, when the “other sufficient 
grounds*' are closely analogous to the ground given in clause i. Clause i deals 
with the case where a suit must fail by reason of some formal defect. A. I. R. 1935 
Pat. 438=158 Ind. Cas. 986; see also A. I. R. 1935 Pat, 251. The failure of the 
plaintiff to produce documents at the proper time or any other default on his part 
in properly prosecuting the suit cannot be regarded as a sufficient ground within the 
meaning of Order 23, rule i, C. P. Code, 158 Ind. Cas. 280=1935 O. W. N. 1066 = 
A. 1 . R. 1935 Oudh. 495 ; sec also A. I. R. 1935 I^ag. 185=18 N. L. J. 149=158 Ind. 
Cas. 263. The language of rule i (2) (a) implies that a Court has jurisdiction to 
permit withdrawal of a suit only while the suit is pending before It, that is, at any 
time before it passes a decree. 39 C. W. N. 586. Where a plaintiff has been allowed 
to withdraw a suit under this rule with liberty to bring a fresh suit on condition that 
he pays the defendant's cost and the order fixes no date for payment of cost, a suit 
maybe instituted before payment of cost. A. I. R. 1935 Nag. 56 = 31 N. L. R. 766 
= 157 Ind. Cas. 287. 

Leave to withdraw.— Withdrawal must be one with permission of Court. 
A. 1 . R. 1928 Rang. 273 = 6 Rang. 494. Order granting withdrawal of suit or appeal 
must be a sufficient ground and supported on sound reasons. A. I. R 1931 Cal. 
336*35 C. W. N. 112 ; 34 C. W. N. 912. Application to withdraw suit sj^ould 
not be granted in the absence of other parties interested. A. I. R. 1930 Nag. 151 = 
13 N, L. J 93. Withdrawal of suit or appeal does not amount to decree. A. I. R. 
1928 Mad. 416=51 M* 664 ; see also A. I. R. 1928 All. 679=50 A. ^8. Court on 
its own motion can pass an order and an application by plaintiff is not necessary. 
A. If R* 1927 Nag. 302=10 N. L* J. 142; see also A. 1 . R. 1926 Mad. 594=33 
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L W. 367. Order granting permission under this rule is tantamount to leave to 
withdraw, with liberty to institute fresh suit on the same cause of action I K. 
102O Pat. 259«7 P. L. T. 49 ; see also A. I. R. 1934 All. 292. of conditional 

order is that the suit is deemed to be pending in Court till the coadition is fulnlled. 

A. I. R. 1926 Pat. 4C9=5Pat 306. A plaintiff should not be allowed to withdraw 
suit with liberty to bring a fresh suit after an appeal has been filed against the 
appellate decree. 45 Ind. Cas. 913* Permission to withdraw suit does not mean 
recognition of mainiainabilily of suit nor can a Court provide to the effect in the 
orden A. I. R. 1922 Mad. <47=45 M. .9o-4* M. L. J. 594=70 lod Ca^ 433 

Application to withdraw suit can itself be withdrawn. 71 Ind. uas. 2»»-44 w. 1- 
T. 77. Where the Court is not satisfied that the circumstances contemplated in the 
rule exist, ihen it cannot make the order for withdrawal with liberty. 

337=3 Pat. L. T. 80; see also 61 Ind. Cas. 584= 18 N. L. R. 30. Leave can be 
granted to withdraw a part of the claim with liberty to bring a fresh smt on the 
ground of misjoinder of causes of action and ptrl'es 64 Ind. Cas. • . ‘ . 

applicatt in fct permission to withdraw a suit with liberty to bring a 
Court cannot Wrely grant such pei mission withoui granting also leave to bring a 
fresh suit. A. 1. R. 1921 Rat 360=56 Ind. Cas. 286. Where a Court in dismissing 
a suit remarks that the plaintiffs are at to file a fresh suit but there was no 

formal application under Order 23. rule i. for withdrawal f P cTcc 

toa permission lo brign a fresh suit under Order XXIll, rule i. A. I. R. ; 5 ( * ^ 

= 27 Bom. L. R. 725=29 C. W. N. 749=23 A L. J. 739=9« Ind. Cas. 280 Applica- 
tion should be allowed as a whole or dismissed as a whole. iQjt A. L. J. 9J0 - «.j 5 
Ind. Cas. 160 ; 11 O. W. N. 1102. Permission should be given only when defect was 
not due to any fault of plaintiff especially when a leave is *1® 

Court. 34 C. W. N. gi2=A. 1. R. 1931 Cal. 107. Application under Order 23. rule 

2, must be treated as indivisible. A. 1. R. *933 Mid- >55 = 13^ In<^- Cas 31^ 
Where suit for permission of three plots of land on basis of sale certihcate., pla miff 
was allowed to withdraw claim in respect of one of d'^ Plots as number havng been 
wrongly entered instead of another number. 145 Ind- Cas. 2-2- A. I. R J933 y“dh 
225=100. W.N. 311. Where plaintiff is suing in representative character, he 
cannot put an end to it bylmerely withdrawing from it. A. 1. R. 1934 4- Mere 

application to withdraw suit does not end the suit. ^’'i'},‘®''“'\vhtre the olaTmfff 
being passed by Court on such application. A. I. R. 1934 All. 4- 
is not prepared to meet the defendant’s case it is no ground for withdrawal under this 
rule. A.I.R. I934 All. 137. Where the defendants have failed to ptove that the with- 
drawal of previous suit, with reference to which the bar under Order 23, rule has 

'miZmiiL a JoBdl.loli to ite l.eili tail tbo Court tvould havo no juris- 

diction to entertain a new suit unless the costs have been paid within the period taxed. 
39 C. W. N. 330. 

Stb'JJS K; ;« brioga ftnsh sal. a froth sal. in of tbo santo m«‘t«r 

?ar ooKVc’t 1. S . I ] • 

W. N. 66i.=A.bR. 1935 OadhuBU s AI.R l' R°t9’9 a’hW- 

P. L. R. 383; A. I. R-i93oLah. S99=>29 lnJ. Cas 21^, A.l.R^ig-g AW 

a frw&t on the ground that permission to bring a fresh sutt been taken 

?rl^he court at^the time of the^wit^^^^^^^^^ 

ofasu\t\nrtftuwd‘by^ pmtJers'^w^^ have not been registered as a firm under the 

Partnership Act is no bar to a fresh suit filed by them ^® ^ScSly 1 sd’t 
after they get themselves registered as a firm. The btw suit is tejhincany a suit 

^Js^'^WUrre^Ject *to niJa^plSon of‘o?der rule J. a suit for partition should 

fovowTdin‘^thrjr*lviou“‘*sutt Sm ba?Jed uLder O i by diSaj 
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as soon as the defendants failed to carry out the compromise^ the parties are relegated 
to their rights as they existed prior to the compromise. A. I. R. 1935 Mad. 909= 
1935 M. W. N. 985*42 L. W. 843 = 69 M. L. J. 401. 

Form of order. — Where an application under Order XXIII, rule i,cotainsa 
prayer for permission t3 bring a fresh suit but the order of the Court on the applica- 
tion only says "withdrawn — file,” the permission prayed for is granted. A. I. R. 
1927 Oudh 360=130 Ind. Cas. 510 ; see also 67 Ind. Cas. 1002 = 21 Lah. L. J. 242 ; 
44 fnd. Cas. 889=34 M. L. J. 515. The Court can impose the limitation of time for 
institution of the subsequent suit at a time of withdrawal of the first. 44 B. 939=22 
Bom. L. R. 939=58 Ind. Cas. 45. Where a plaintiff applies for a withdrawal of 
suit with permission to bring a fresh suit, the Court has no power to decide the 
application allowing the suit to be withdrawn and refusing the permission to bring a 
fresh suit. 56 Ind. Cas. 286=1 Pat. L. T. 292 ; see also i Pat. L. T. 299=56 Ind. 
Cas. 756. Where there is no application and no withdrawal the suit is dismissed. 
10 O. L. J. 132 = 74 Ind. Cas. 549. A permission for fresh suit must be expressly 
given. 9 P. R. 1916=37 Ind. Cas. 128. An order recorded after the withdrawal 
of a claim petition under Order 21, rule 62, that *‘the proceedings are dropped’* is 
equivalent to an order under this rule. 79 Ind. Cas. 1002 = 20 N. L. R. 106 ; but see 
74 Ind. Cas. 549* 10 O. L. J. 132. 

Effect of order. — Where a suit is allowed to be withdrawn with leave to bring 
a fresh suit it should be regarded as never brought. It does not give fresh cause 
of action nor starts fresh limitation. 29 C. W. N. 755 = 41 C. L. J. 456=52 Cal. 
894 (F. B.) = 88 Ind. Cas. 637. Section 14 does not apply to cases where the suit is 
withdrawn under Order 23, rule 1. A. I. R. 1928 All. 402. Where a prior suit between 
the parlies has been permitted t? be withdrawn with liberty 10 institute a fresh suit, 
it is not open to the defendant in the subsequent suit to object to the maintainability 
of the suit on the ground that the previous suit had abated before leave to with- 
draw the suit was granted to the plaintiff, because he is precluded from going behind 
the order permitting withdrawal. A. I. R. 1935 Cal. 739 = 61 C. L. J. 209 = A. I. R. 
1935 Cal. 216. 

Appellate Court. — Appellate Court can also grant withdrawal of a suit. A I. R. 
19:9 Mad. 36=114 Ind. Cas. 557 ; see also A. I. R. 1926 Nag. 444 ; 40 A. 27=15 
A. L. J. 809=42 Ind. Cas. 856 ; 59 Ind Cas. 210 = 45 206 ; 57 Ind. Cas. 530=4^ B. 

598=22 Bom. L. R. 774 ; A. I. K. 1924 All. 260 = 74 Ind. Cas. 894 •, 38 P. L. R. 319. 
An appellate Court cannot under Order 23, rule 1 (2), allow a suit to be withdrawn 
in appeal as distinguished from the appeal itself, with liberty to institute a fresh suit 
as that would amount to set aside the decree in the suit. 51 Ind. Cas. 579= 18 .S L. 
R. 72 ; see also 46 Ind. Cas. 392 = 3 P. L. J. 404 ; A I. R. 1934 All. 214. The Court 
can in appeal allow under Order 23, C. P. Code, to withdraw a suit with liberty to 
bring a fresh suit but this can only be done in a case where the Appellate Court dis- 
covers that the suit ought to fail on the ground of some formal defect and by 
reason of such discovery it is of opinion that the decree of the trial Court ought to 
be reversed. A. I. R. 1935 Cal. 711=41 C. L. J. 186=86 Ind. Cas. 1029 ; see also 60 
Ind. Cas. 899= 19 A. L. J. 47. An Appellate Court should not allow a suit to be 
withdrawn with leave to bring a fresh suit, by mere successful plaintiff. 61 Ind. Cas. 
584 •, but see 74 Ind. Cas. 894. Rule 1 does not apply to the case of a plaintiff res- 
pondent. 45 M. L. J. 212 = 46 M. 811=74 Ind. Cas. 4. Effect of appellate Courts 
leave to withdraw suit with liberty to file fresh suit is to wipe out lower Courts 
decree. 37 Ind. Cas. 414=44 M. 259. 

Execution proceediuge.— Order 23 does not apply to the execution proceed- 
ings. A. I. R. 1922 Pat. 525=1 Pat. 232 = 65 Ind. Cas. 122, 

Power of CO -plaintiffs.— One of several plaintiffs cannot withdraw a suit 
without obtaining the consent of all. 2 U. P. L. R. (B. R.) 33= 55 Ind. Cas. 926 ; see 
also 52 Ind. Cas. 183=1 U. P. L. R. (B. R.) 14 ; 60 Ind. Cas. 592 = 2 U. P. L. R. 
(B, R.) 105 ; A. I. R. 1928 Mad. 496 •, i Pat. 228=A. I. R. 1922 Pal. 489 ; A. I. R. 
,1933 Mad. 824*65 M. L, J. 693. An appellant can withdraw from an appeal 
under sub-rule (i) of r. i, Order XXIII, without the consent of the co-appellants, sub- 
rule (4) of r. 1 does not govern rule i. A. 1. R. 1927 Bom. 2^:4 = 29 Bom, L. R. 299= 
loi Ind. Cas. 348. 

Jdinor.— Court should jealously guard the interest of minors and should not 
allow a suit to be instituted on a minor's behalf to be withdrawn without being satis-^ 
6 €d that it is for his benefit. 47 Ind, Cas 608= 59 P. K. 1919. 
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Late Btag^e. — A plaintiff has no absolute right to withdraw his suit in appeal. 
A. I R. 1923 Oudh 252=«77 Ind. Cas. 874 ; see also 46 M. 811 = 4^ M. L. J. 212=* 
A. I. R. 1924 Mad. 79=74 Ind. Cas. 4 ; A. I. R. 1926 All. 548 = 24 A. L. J. 721. 
Withdrawal with right to bring fresh suit should not be granted in appeal where suit 
in trial Court is decided on merits. A. I. R. 1929 Cal. 88*55 C. 1067 = 113 Ind. Cas. 
845 ; 41 C. L. J. 168 = 86 Ind. Cas 1029. Plaintiff can withdraw part of his claim 
to give jurisdiction, even after evidence and arguments are heard. n6 Incl. Cas. 
823. Evidence being meagre is no ground to allow withdrawal of the suit under 
Order XXIII, rule i or under s. 151. A. I. R. 1929 Bom. 320=31 Bom. L. R. 613 
= 119 Ind. Cas. 773 ; see also 85 Ind. Cas. 324*, A. I. R. 1926 Mad. 126. With- 
drawal of suit, after reaching Letters Patent appeal cannot be granted unless 
defendants consent to it. A. I. R. 1930 Pat. 410=12 P. L. T. 280= 129 Ind. Cas. 

543. 

Order as to costs. — Where suit was allowed to be withdrawn on payment 
of cost, cost may be paid after filing second suit. A. I. R. 1929 Nag. 135 = 25 N.L.R. 
171. Where leave to withdraw suit with liberty is granted, Court must follow the 
event. 25 Bom. L. R 242 = 47 B. 559=72 Ind. Cas. 32a. When permission is 
granted to withdraw a suit on payment of costs, the payment of costs is not a 
condition precedent to the institution of the suit and non-payment will not debar 
the plaintiff from filing a fresh iiiit. 45 Ind. Cas. 969 = 7 L. W. 557 ; see also A. I. R. 
1927 Lah. 159=99 Ind. Cas. 420 ; A. I. R. 1933 All. 810= 1933 A. L. J. 1350, A. I. 
R. 1926 Pat. 472 = 95 Ind. Cas. 875 ; 64 Ind. Cas. 738 (Cal.) ; 44 Ind. Cas. 79=3 Pat. 
L. J 63=4 Pat. L. W. 134 ; but see 38 Ind. Cas. 476 ; 83 Ind. Cas. 958 = 39 C. L. J. 
367; A. I. R. 1931 Bom. 257 = 33 Bom. L. R. 278. Cost should ordinarily be 
allowed to the defendant. A. I. R. 1932 Mad. 714=36 M. L. W. 646. 

Finality of order. — An appeal does not lie from an order passed under Order 
XXIII, rule I, allowing a suit to be withdrawn with liberty to bring a fresh suit. 
A. 1. R, 1926 Oudh. 185 = 88 Ind. Cas. 1029. The mere fact that the Court may 
have exerrised a wrong discreation is not sufficient to bring the case within the 
purview of s. 115. A. I. R. 1927 All. 750 = 25 A. L. J. 838 = 103 Ind. Cas. 372 ; see 
also A. I. R. 1931 All, 19. The Court trying the subsequent suit cannot enquire 
whether the Court which granted the plaintiffs permission to withdraw the first suit 
had properly made such order. 65 Ind. Cas. 704 ; 58 Ind. Cas. 806=48 C. 138 = 
24 C. W. N. 723 (F. B.). An order under this rule beyond the competency of the 
Court is an order passed in irregular exercise of jurisdiction as not a nullity. 40 
Ind. Cas. 61 1 = 32 M. L. J. 434 = (i9i7) M. W. N. 234. 

Mortgage suit. — FrVi? (1916) i M. W. N.i7i=32 Ind. Cas. 624. 

Partition suit.— In a partition suit, after compromise the plaintiff cannot 
withdraw the suit. 49 B. 672 = 27 Bom. L. R. 921 = 89 Ind. Cas. 984. In a partition 
suit a defendant seeking a share is in the position of a plaintiff and one plaintiff 
cannot withdraw without the permission of another according to Order 23, rule 1(4;. 
Idt/f ; see also A. I. R. 1926 All. 582 = 24 A. L. J. 694 ; 16 A. L. J. 584=47 I«d. Cas. 
905. Where a member of a family withdraws a suit for partition, he can bring 
another suit for the possession of his share of the property by reason of Order 23, 
rule I. 20 L. W. 540=83 Ind. Cas. 84. 

Probate Proceedings. — Order XXIII, rule i, does not apply to probate procee- 
dings. 67 Ind. Cas. 1002 = 2 Lah. L. J. 242 ; see also 40 Ind. Cas. 345 = 2 Pat. L. J. 
535 = 5 Pat. L. W. 230. Where probate application being incomplete was allowed to 
be withdrawn, a fresh application for letters of administration is not barred. A. 1. R. 
1932 Lah. 290=132 Ind. Cas. 224. 

Public trust. — Where in a scheme suit under s. 92 of the Code, the plaintiff 
applies to withdraw thq suit to prevent the Court from deciding the suit on merits, 
the Court can transpose some of the defendants as plaintiffs and prpceed with 
the suit notwithstanding the withdrawal of the plaintiffs. X2 L. W. 25 = 59 Ind. 
Cas.*233. 

Revision.— The High Court can revise an order passed under this rule if 
that order proceeds on grounds other than those laid down in rule i. 90 
Ind. Cas. 632 = 26 P. L. R. 319=7 Lab. L. J. 290 ; see also 92 Ind. Cas. 
1030 ; 107 Ind. Cas. 887 = 5 I. R. 1928 Oudh 482=3 
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Luck. 403=5 O. W. N. 61; A. I. R. 1927 All. 704—25 A. L. J. 870; 
95 Ind. Cas. 556; A. I, R. 1925 All. 466-47 A. 329=87 Ind, Cas. i 75 ; 35 Ind. 
Cas. 843 ; 44C. 454 = 25 C. L. J. 455 = 39 Ind. Cas. 969 ; 5 Pat. L. W. 104=3 Pat. L. 
J. 46 o=- 46 Ind. Cas. 179 ; 72 Ind. Cas. 1034; 70 Ind. Cas. 484 ; 68 Ind. Cas. 753 ; 
64 Ind. Cas. 337 = 3 P. L. T. 80=1 Pat. 90 (F. B.) ; 61 Ind. Cas. 584=* 18 N.L.R. 30. 
Where a Court below fails to exercise a judicial discreiion an order under this rule 
can be revised. 79 Ind. Cas. 1031 = 110. L J. 351. Order under this rule passed 
without the conditions required by the section being complied with, is without juris- 
diction and may be made subject to revision. 78 Ind. Cas 121 ;see also 40 Ind. Cas. 
77. Where the Court passing the order under Order XXIII, rule i. has exercised its 
discretion, no revision lies. A. I. R. 1926 All. 548=24 A. L. J. 721 = 96 Ind. Cas. 480. 
Where a judicial discretion has been exercised, the High Court cannot interfere, 
merely on the ground that had the matter come before that Court as a substantive 
application, or by way of apreal it might not have taken the same view of the facts 
of the casein their application to the provisions of Order XXIII, r. 1 , commended 
itself to the Court below. 60 Ind. Cas. 899=19 L. J. 47 ; see also 1930 A. L. J. 
1209=125 Ind. Cas. 580 ; A. I. R. 1934 All. 214. It is meterial irregularity to grant 
permission of withdrawal without recording reasons. A. 1 . R 1928 All. 98= 50 A. 
109=106 Ind. Cas. 431 ; see also 35 C. W. N. 112= A. I, R. 1931 Cal. 336. Enter- 
taining plaintiff’s application to withdraw suit and bringing fresh one owing to 
defect in plaint amounts in exercising jurisdiction. A. I. R. 1932 Lah. 360= 136 Ind. 
Cas. 1 = 33 F* L. R. 275. W'here Court acts with material irregularity, mistake can 
be corrected under ss. 151 and 152. A. I. R. 1934 Rang. 108. No appeal lies 
against an order passed under Order 23, lule (t), dismissing a suit as withdrawn by 
the plaintiffs. 1935 O. W. N. 842= 156 Ind. Cas. 990 = A. I. R. 1935 OuJh 486. 


2 . [S, 374 ] In 

Limitation law not 
by first suit. 

been instituted. 


any fresh suit instituted on permission granted under 
affected preceding rule, the plaintiff shall 

be bound by the law of limitation in the 
same manner as if the first suit had not 


Scope. — The rule contained in this rule viz.* that when a suit is withdrawn 
with leave to bring a fresh suit, the plaintiff shall be bound by the law of 
limitation in the same manner as if the first suit had not been brought does not 
apply to execution proceedings. 10 B. 62 ; see also 17 A. 106, As regards whether 
section 14 of the Limitation Act applies, vide 29 B. 219 ; 35 C. 924. 


3 . [S. 875 .) 

CompromiseTof suit. 


Where it is proved to the satisfaction of the Court that 
a suit has been adjusted wholly or in part by 
any lawful agreement or compromise, or where 
the defendant satisfies the plaintiff in respect of the whole or any part of 
the subject matter of the suit, the Court shall order such agreement, com- 
promise or satisfaction to be recorded and shall piss a decree in accordance 
therewith so far as it relates to the suit. 


/V. B . — For local amendment in Rangoon. — Vide infra. 

Scope. — Order 23, rule 3, contemplates an adjustment by a lawful agreement 
or compromise that is an adjustment by act of parlies and not an adjustment 
which has ‘a statutory operation. A. I. R. 1937 Cal. 381. Whether the compro- 
mise under Order 23, rule 3, C. P. Code, in a suit does or does not relate to 
the suit within the meaning of Order 23, rule 3, is in each case a question of 
fact depending upon the particular facts of each case. A. 1 . R. 1937 Sind 190. 
A decree dismissing the suit on the ground that a plea in bar of the suit 
on the basis of an alleged compromise is established is not one made under 
Order XXllI. rule 3. 46 Ind. Cas. 775. Suit in rule 3, includes appellate stages 
and execution proceedings that follow a decree. 62 Ind. Cas. 608 = 6 Pat. L J. 
253 = 2 Pat. L. T. 273. Under rule 1 the Court deals with plaintiff alone, but 
under rule 3 it deals with plaintiff and defendant and finds out if there is any 
agreement between them for compromise. 37 Ind. Cas. 421. Injunction can be 
passed with the consent of the parties •, but it must be by order of Court. A. 
1 . R- 1934 UaL 402. Where party has no interest, his consent to compromise 
is not necessary. A. I. R. 1934 Lah. 34. Compromise not recorded under rule 
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3 is still agreement. Party taking advantage of such agreement is estopped 
from challenging its binding nature. A. I. R. 1924 Lah. 218. This rule is intended 
to meet cases where parties, having agreed to compromise subsequently fall 
out. Where a legal compromise subsequent to the suit is alleged by one 
party and denied by the other, the Court has power to frame an additional issue 
as to its existence, and if it is proved, to give effect to it. ig M. 419=34 M. 
L. J, 263. This rule applies only to a case in which the adjustment or satis- 
faction is made in Court, and cannot and ought not to be extended so as to speci- 
fically perform agreements made out of Court. 24 C. 938=1 C. W. N. 597 (F B ). 
“Lawfur in rule 3 refers to the nature of the compromise arrived at and not 
to the procedure which the parties followed in bringing it about. A. 1. R. 1927 
Bom. 565 (F. B.)=5 i B. 908 = 29 Bom. 1254=105 lod. Cas. 516. Rale 3 of Order 
XXIII refers to cases where the parties themselves come to an agreement. In 

reference to arbitration it is the unity of the minds of the parties that consti- 

luies the adjustment. A. I. R. 1927 All. 614=25 A. L. J. 787=102 Ind. Cas. 
6n8 ; see also A. I. R. 1929 Lab. 806 ; A. I. R. 1930 All. 162 = (1930) A. L. J. 397 
= 52 A. 735. “So far as it relates to the suit” mean “so far as it relates to the adjust- 
ment or settlement of matters litigated in the suit,*' the settlement may take 
any form which is lawful and fair and which satisfies the parlies. 64 Ind. Cas. 
391 = A. I. R. 1922 L. B. 22. A contract of parties is none-the-Iess a contract 
because there is superadded to it the command of the Judge. A. I. R. 1924 Pat. 
231 — 81 Ind. Cas. 298. Rule 3 is applicable to suits, but under s. 141 the 

procedure applicable to suits, so far as it can, should be applicable to in mis- 
cellaneous proceedings. A. I. R. 1Q26 Oudh3ii = i3 O. L. J. 138 = 92 Ind. Cas. 
732. The provisions contained in rule 3 of Order 23, are applicable to execution 
proceedings. 44 Ind. Cas. 164 ; 80 Ind. Cas. 454 ; but sie A. I R. 1927 Nag. 
31=97 Ind. Cas. 768. Once a compromise decree has been piSsed with 

reference 10 the rights of the parties to a suit, no suit but execution is the 
remedy of the parties. 52 Ind. Cas. 188=151 P. R. IQIQ*. Where a decree includes 
matters covered by the suit and also matters outside it, the decree can be ex- 
ecuted only to the extent of the matters included in the suit and not in respect 

of the mailers outside it. A. I. R 1925 Cal. 286 = 78 Ind. Cas. 317. A dismissal 
under Order 23, Civil Procedure Code, does not amount to an adjudication but 
only precludes the institution of a second suit on the same cause of action. 
A. I. R. 1937 Mad. 438. This rule is mandatory in its terms, and if the Court 

is satisfied that the parties executed the compromise the terms of which were 

known to them and which is a perfectly valid and binding document, adjusting the 

suit or appeal, the Court has no option but to order the compromise to 

be recorded and to p.-iss a decree in accordance thereof. A. I. R. 1935 ’37 

= 1934 A. L. J, 1183. The word “lawful” in this rule does not merely mean binding 
or enforceable. The rule reftrs to agreements which in their very terms and 

nature are not “unlawful” and may include agreements voidable at the option 

of one of the parties. 154 Ind. Cas. 746 = 57 A. 426 = A. I. R. 1936 All. I37=i934 A. 
L. J. 1183. An agreement which purports to deal with the rights of certain minors 
who are not parties to the suit is not a lawful agreement which can be recorded under 
Order 23, rule 3. C. P. Code. 61 C. L. J. 88. The piovisions of rule 3 are imperative 
and the special procedure therein prescribed is not affected by the general 
procedure laid down in Order 23, rule i. 57 M. 802 = 39 L. W. 521 = 150 Ind. 
Cas. 582 = A. I. R. 1934 Mad. 337=66 M. L. J. 517. Where portion of the compro- 
mise is;valid, and the rest is invalid, valid portion can be executed. A. I. R. 1928 
Lah. 792= 1 12 Ind. Cas. 695. Rule 3 gives speedier remedy than suit. A. I. R. 1933 
Pat. 306= 12 Pat. 356. 

"Any other law” in s. 89 include Order 23, rule 3. A. I. R. 1931 Oudh 127=6 Lah. 
59’ =* 131 Ind. Cas. 443 ; see also A. I. R. 1927 Bom. 565 = 29 Bom. L. R, 1254= 
51 B. 908= 105 Ind. Cas. 516. A consent decree does not come within the rule of 
ret judicaia as contained in s. 1 1. It, however, raises an estoppel as much as a 
decree is passed in invitum, A. I. R. 1926 Cal. 672=43 C. L. J. 116=94 Ind. Cas. 
844. Where parties to a suit arrive at a compromise, a Court does not make 
decliralions based on such compromise ; because Court not having proved the 
cise cannot form its own opinion as 10 the merits of the case. A.I.R. 1929 Bom. 
350=31 Bom. L. R. 621 = 119 Ind. Cas. 663. Consent decree requiring personal 
skill can be passed. A. I. R. 1933 Pat. 306=12 Pat. 359. Duly of Court is to see 
what party was in the right before thrusting compromise on one party or other. 

C. P, Code— 85 
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34 C. W. N. io68=A. 1. R. 1931 Cal. 205. A party in whose favour a decree or 
order is passed can set it aside by adjustment or compromise under this rule. 47 
Ind. Cas. 817. 

Adjustment.— Adjustment cannot be refused if lawful. 12 Pat. 359= A. I. R. 
1933 306- Question whether compromise amounts to adjustment depends on 

intention of parties and not on question whether terms are to be performed in future 
or in present. A. I. R. 1933 Lah, 732. Valid award even without intervention of 
Court can be given effect to adjustment. A. I. R. 1931 Nag. 66=13 N. L. J. 237; 
A. I. R. 193* Bom. 343=55 B. 503 = 33 Bom. L. R. 759 ; 67 Ind. Cas. 123 = 3 Lah. L. 
J. 162 ; but see 31 P. L- R. 22 5 = A. 1. R. 1930 Lah. 225. In a full Bench of the 
Allahabad High Court, it has been held that an award arrived at by a reference if 
the subject-matter of an appeal to an arbitration pending the appeal cannot be recog- 
nised as an ‘adjustment by lawful agreement* by the parties to the appeal or as a 
“compromise”. A compromise is the direct result of aniagreement between the parties. 
Giving the words of r. 3 their plain meaning, an aibitration cannot come within the 
purview of rule 3. 47 A. 637 = 23 A.L.J. 561=88 Ind. Cas. 768 (F. B.). This rule 
restricts the Court's power only to such agreements as are lawful. If an agreement is 
not legally probable the parties cannot make it the subject of an adjustment so as to 
oust the Court's jurisdiction to deal with the merits of the case. A. I. R. 1926 Nag. 
194=90 Ind. Cas. 378. Where an agreement during suit does not terminate litiga- 
tion it creates no right and is not compromise. A. 1. R. 1926 Bom. 24 = 27 Bom. L. 
R. 1441 f see also A. I. R. 1928 Cal. 108 = 46 C. L. J. 353. A compromise under 
which a plaintiff agrees to withdraw his suit against some defendants only is valid. 
A. I. R. 1930 Sind 217=123 Ind. Cas. 693. Parties cannot adjust a preliminary 
decree between themselves out of Court and get such adjustment enforced under this 
rule, in as much as this rule relates to adjustment of suit and not to a satisfaction 
ofadepee. A. 1. R. 1930 Mad. 105 = 30 L. W. 551 = 1929 M. W. N. 867. Where 
a decision of Court of Justice depends on an agreement depending upon contin- 
gencies beyond the control of parties, it is not an adjustment. A. I. K. 1927 Oudh 
222=102 Ind. Cas. 470 ; see also 78 Ind. Cas. 540 = 27 O. C. 157 = ii O. L. J. 306. 
An agreement between the parties to a suit to abide by the decision which may be 
made in another proceeding is tantamount to an adjustment of the suit when that 
decision is actually passed, 51 Ind. Cas. 540=8 L. W. 470 ; see also 80 Ind. Cas. 
i6=A. I. R. 1924 All. 570 ; A.l.R. 1930 Bom. 43* = 32 Bom. L. R. 389=54 B. 696. 
Courts will not allow an agreement entered into by parlies prior to decree to treat 
the decree to be passed as in part inexecutable. 43 M. 725 = 39 M. L. J. 222 = 56 
Ind. Cas. 97 ^* The payment of the mortgage money, due on a preliminary decree, 
made out of Court, if certified by the decree-holder, can be treated as an adjust- 
ment of the suit under this rule. 1935 O. W. N, 1087=158 Ind. Cas. 419. Where 
the parties to the suit request the Court to adopt a certain procedure and to decree, 
the suit in case a certain event happend, and make an endorsement to that effect 
on the plaint, they cannot afterwards go behind it or appeal against the decree 
passed in persuance of that agreement. 164 Ind. Cas. 61 1 =44 L. W. 351 = A. I. R. 
1935 Mad. 856=71 M. L. J. 281. 

Arbitration. — If the parties in a suit have referred their differences to arbitration 
without an order of the Court, the award can be recorded under Order XXIII, rule 3. 
A. I. R. 193* Oudh 127 = 8 O. W. N. 71 ; see also A. I. R. 1931 Rang. 58 = 9 Rang. 
39=131 Ind. Cas. 57 ; A. I. R 1931 Nag, 66=13 N. L. J. 237 ; A. I. R. 1927 Bom. 
565 = 5* B. 908=29 Bom. L. R. 1254 ; A. I. R. 1927 Mad. 1126=53 M. L. J. 444= 
104 Ind. Cas. 674 ; A. I. R. 1928 Nag. 173 = 24 N. L. R. 55 ; A. 1. R. 1928 Mad. 
1025 = 5* 800=55 M. L. J J 429 ; A. 1. R. 1931 Nag. 66=13 N. L. J. 237 ; A.l.R. 

1930 Lah. 860=31 P. L. R. 225 ; A. I. R. 1926 Nag. 405 = 23 N. L. R. 100 ; A.l.R. 
1921 Sind 65 = 16 S. L. R. 174 (F.B.) ; A. I. K. 1925 Mad. 50 ; A. I. R. 1932 Pat. 205 
= ii Pat. 237; 25 Bom. L. R. 452 = 75 Ind. Cas. 102; A. I. R. 1922 Oudh 
189=25 O. C. 213=68 Ind. Cas. 209; 49 Ind. Cas. 746 ; but see 69 Ind. Cas. 
808; 88 Ind. Cas. 768 = 47 A. 637 = 23 A. L. J. 561 (F. B ) ; A. I. R. 1933 All. 
956; A.l.R. 1936 Nag. 8=31 N. L. R. (Sup) 72, Arbitration in pending suit 
is subject to the control of the Court. Parties cannot deprive the Court of its juris- 
diction by private reference to arbitration, and no award made on such reference, 
unless consented to by both parties, can be enforced in suit, either by treating it as 
an adjustment of the matters in dispute under rule 3, Order XXlll, or under the 
general law of contracts. A. I. R. 1927 Cal. 887=47 C. L, J. 59=104 Ind. Cas. 360 ; 
see also 88 Ind. Cas. 61 = 18 S. L. R. 111 ; 60 C. L. J. 173. Where after the parties 
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to a suit refer to arbitration a compromise is arrived at between them, but there is 
no order superseding the arbitration, the Court cannot record the compromise. 51 C. 
432 = 83 Ind. Cas. 606; but see A. I. R. 1927 Lah. 156=99 Ind. Cas. 1002. If after 
the award has been given there is any dispute between the parties as regards the 
validity of it, the Court has to determine the objections raised against the award just 
in the same way as it has to determine the objections raised against the validity of 
a compromise simpliciter filed before it. A. I. R. 1931 Oudh. 127 = 8 O. W. N. 71 = 
131 Ind. Cas. 443. An award made on a reference to arbitration without the 
intervention of the Court, pending a suit, does not come within the purview of 
Order 23, rule 3, C. P. Code and cannot be enforced unless consented to by both 
parties. A. 1 . R. 1934 Cal. 643 = 38 C. W. N. 648 = 151 Ind. Cas. 661. 

Lawful agfreement.— The Court, before it records a compromise, must be 
satisfied that the suit has been adjusted wholly or in part by any lawful agreement 
or compromise. 83 Ind. Cas. 606 = 51 C. 432 ; 53 Ind. Cas. 833=4 P. L. J. 580 ; 55 
Ind. Cas. 504 i A. I. R. 1924 Cal. 159 = 38 C. L. J. 272 = 80 Ind. Cas. 307. Where 
all parlies do not assent to a compromise the compromise is not lawful. 86 Ind. Cas. 
361 =6 Lah. L. J. 604 ; see also 69 Ind. Cas. 395. Where the claim is beyond the 
jurisdiction of the trial Court, it cannot pass a compromise decree. (1922) M. W. N. 
83*- 16 L. W. 155 = 66 Ind. Cas. 837. Compromise between plaintiff and one defendant 
cannot be accepted as prejudicial to other defendants. A. I. R. 1923 Oudh. 252 = 77 
Ind. Cas. 874. Lawful agreements may include agreements which are voidable. 
1932 A. L. J. 5 o 9=A. I. R. 1932 All. 478; A. I. R. 1928 All. 494 = 50 A. 748, 
Strength and weakness of case is irrelevant to decide fact and lawfulness of com- 
promise A. I. R. 1933 Pat. 306=12 Pat. 359=14 P. L. T. (Sup) i=A. I. R. 1933 Pat. 
306. Lawful means legally enforceable and not necessary specifically enforceable. 
IbitK Repudiating party cannot insist on trial of suit to decide lawfulness of 
compromise. Ibid. A compromise is not illegal only because among its terms 
there is withdrawal of certain criminal prosecutions, compoundable by law. A. I. R. 
1930 Lah. 860 = 31 P. L. R. 225. Where a compromise decree is attacked on the 
ground that the compromise is brought about by undue influence, coercion and 
compulsion, a regular suit will lie. 85 Ind. Cas. 557 = A. 1 . R. 1925 All. 266. As 
regards what compromise is not lawful, A. I. R. 1927 Lah. 546 = 103 Ind. Cas. 
80 ; 106 Ind. Cas. 645 = 9 P. L. T. 214 [mohant exceeding his power) ; A. I. R. 1930 
Mad. 305 = 53 M. 805. Where an agreement to compromise is incohatc, it should 
be proved by evidence that after the date the agreement was completed and in 
the absence of such proof the agreement cannot be given effect to. A. I. R. 1930 
Sind 217= 123 Ind. Cas, 693. Where a compromise is filed in Court but repudiated 
by some of the parlies to it, the Court must hold an enquiry under Order 23, rule 3. 
A. I. R. 1929 Pat. 102=116 Ind. Cas. 524. For instances of lawful agreement, 
vide A. 1 . R. 1929 Oudh. 63=5 O. W. N. 1081 ; A. I. R. 1929 Pat. 495 ; A. I. R. 
1927 P. C. 204=32 C. W. N. 93 = 24 Bom. L. R, 1376 (P. C.) ; A. I. R. 1927 P. C. 
57 = 51 B. 442 = 52 M. L. J. 466 = 31 C. W, N. 649 (P. C.) ; A. I. R. 1926 All. 278 = 
24 A. L. J. 210 ; A. I. R. 1924 P. C. 202 = 26 Bom. L. R. 772=45 M. L. J. 136 (P.C.) 
= 83 Ind. Cas. 380; 55 Ind. Cas. 716 A compromise affecting the rights of a 
person who is not a party to it cannot be considered to be lawful, and a decree 
passed thereon is liable to be set aside. 38 P. L. R. 283. 

Duty of Court. — A Court to which a petition of compromise is presented 
should not delay in passing order for recording the compromise. Under this rule the 
Court is to pass an order directing the compromise to be recorded and this should 
be done at once, 15 Pat. 456=163 Ind. Cas. 67 5 = A. I. R. 1936 Pat. 401. The 
Court is also to pass a decree in accordance with the compromise so far as it relates 
to the suit and the passing of the decree may, if necessary, be postponed till the 
hearing of the suit if there is a question as to how the interest of other parties 
to the suit, who would have not entered into the compromise, would be affected by 
it, but this is no reason to defer the actual recording of the agreement of compro- 
mise. Ibid, The Court has no jurisdiction, except in the case of minors, etc., to 
investigate the fairness or unfairness of a compromise which has been accepted by 
hoi\ the parties. 1936 M. W. N. 199*43 L- W. 386 = A. I. R. 1936 Mad. 347=70 
M. L. J. 471. The general rule, that evidence should be recorded before a decision 
is made and not after, should also be followed in cases in which the Court records 
compromises arrived at between the parties. 29 S. L. R. 437= A. I, R. 1936 Sind 
59=163 Ind. Cas. 240. If a compromise is alleged it is a question of fact for investi- 
gation. 39 C. L. J. 526=83 Ind. Cas. 9485 151 lod. Cas. 661=38 C. W. N. 648 
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==A. I. R. 1934 Cal. 643 ; see A. 1. R. 1934 Pat. 582=152 Ind. Cas. 288. Court has no 
discretion in recording a compromise and passing a decree according to it where the 
suit has been adjusted either wholly or in part by a lawful compromise. It is the duty 
of the Court to record the agreement and pass a decree in accordance iherewiih. A. 
I. R. 1930 P. C. 158 = 34 C. W. N. 453 = 32 Bom. L. R. 645 = 51 C. L. J. 309 = 123 Ind, 
Cas. 545 (P. C.) ; see also 50 M. L. J. 59=92 Ind. Cas. 311= A. I. R. 1926 Mad. 341* 
A Court should not proceed to thrust the compromise on one party or the o;her. 34 
C. W. N. io68 = A. I. R. 1931 Cal. 205 = 131 Ind. Cas. 257. In the case of private 
individual a Court should see that there is in fact a compromise and the adjust- 
ment is a lawful one. A. I. R. 1930 Mad. 629=58 M L. J. 410=53 M. 398 = 124 
Ind. Cas. 602 ; see also 25 C. W. N. 806=34 C. L. J. 96=66 Ind Cas. 273 ; 52 

Ind. Cas. 105 ; 61 Ind. Cas. 118=14 S. L. R. 245 ; 50 Ind. Cas. 363. Court can- 
not permit parties to divide the testator’s property under a compromise before the 
will is proved. 20 C. W. N. 986= i Pat. L J. 377=37 Ind. Cas. 12. The Court 
can decide the fact of settlement of a pending suit where plaintiff denies and 
defendant affirms it and grant a decree in accordance therewith, if it is established. 
21 C. W. N. 366 = 36 Ind. Cas. 375. 

Effeot of Compromise Decree — Consent decree has no greater validity 
than compromise itself. A. I. R. 1931 Lah. 628=134 Ind. Cas. 827 = 32 P. L. R. 936 
= 12 Lab. 403. Court has no power to grant extension of time for payment of 
instalments. A. I. R. 1933 Pat 677. A consent decree is binding on parties to 
the suit until it is set aside after contest. 40 M. 177 = 30 M. L. J. 274 = 34 Ind. Cis. 
57*, 31 Ind. Cas. 21 ; A. I. R. 1928 Oudh 48=4 O W. N. 1119. Where consent 
decree is set aside, Court can proceed with the original suit. 6 P. L. T. 150=82 
Ind. Cas. 181. A compromise having merged in a decree does not become extinct 
when the decree is set aside. Where a decree is based on agreement of compromise 
the Court must be deemed to adopt the agreement with all its incidents. A. I. R. 
1930 Lah. 937 = 12 Lah. L. J. 203=130 Ind. Cas. 513. Court is not bound to pass a 
formal decree in the exact terms of a compromise, but the decree should be passed 
in accordance with it. A.I.R. 1929 Bom. 350=31 Bom. L. R. 621 = 119 Ind. Cas. 663 ; 
see also 65 Ind. Cas. 47=38 C. L. J. 72 ; 89 Ind. Cas. 926= A. I. R. 1926 Nag. 20 ; 
A. I. R. 1928 Nag. 51 = 23 N. L. R. 124 ; A. I. R. 1928 Rang. 43=5 Rang. 662=106 
Ind. Cas. 163 ; A. I. R. 1926 Cal. 666=30 C. W. N. 307. Compromise made under 
undue influence, coercion or compulsion is good so long as it has not been avoided. 
The Court can pass a decree on such compromise. 85 Ind. Cas. 557 = A. I. R. 19^5 
All. 266. Where there is no allegation of fraud or collusion, a compromise decree 
is as effective as one after contest. 80 Ind. Cas. 447= 10 O. L. J. 252. 

Matters outside suit. — A compromise decree in so far as it deals with other 
matters cannot operate as res judicata. 48 C. 1059 = 25 C. W. N. 990=66 Ind. Cas. 
705 ; see also 81 Ind. Cas. 459 ; see also A. I, R. 1921 Pat. 320=2 P. L. T. 38 = 60 
Ind. Cas. 652. Where a petition includes matters not in suit the Court can pass a 
decree with regard to matters in suit only and not reject the patition entirely. 40 
Ind. Cas. 675= 1 12 P. L. R. 1917. Though it relates to matter outside the suit a 
compromise decree constitutes an estoppel by matter of record between the parlies 10 
the compromise. 42 Ind. Cas. 223= (1917) M. W. N. 751=6 L. W. 635 ; see also 3 Pat. 
L. J. 43 = 3 Pat. L. W. 141 = 43 Ind. Cas. 282 ; 4 Pat L. J. 667 = 52 Ind. Cas. 20 ; 
46 Ind. Cas. 358 = 3 Pat. L. J. 255 ; 53 Ind. Cas. 354. “Matters relating to suit” is 
synonymous with either relating to suit or not collateral to suit. 145 Ind. Cas. 441 = 
14 P. L. T. 23= A. I. R. 1933 Pat. 176. Whether particular clause relates to suit 
or not is ar question of fact. 33 Bom. L. R. 463 = A. 1. R. i93^ Bom. 295. Where 
part of compromise does not relate to the suit, the decree is not ultra vires. A. I. R. 
1933 All. 649 (F. B.)=I933 a. L. J. 728 ; see also A. I. R. 1932 Bom. 466 *, A. I. R. 
1932 Mad. 557=1933 M. W. N. 623. Whether terms go beyond subject-matter in 
suit should be determined on facts of a particular case. A. I. R. 1932 Bom. 47 = 33 
Bom. L. R. 1457. 

Partial compromise. — Where a plaintiff compounds his difference with some 
of the defendants and prays for withdrawal of suit, the Court should dismiss the^ suit 
for want of prosecution. 20 C. W. N. 752 = 34 Cas. 186 ; but see 2 Pat. L. T. 

Ind. Cas. 933. A compromise does not bind a person who is not a party to 
it. 45 Ind. Cas. 33. Where not the whole but only pirt of a compromise is recorded 
in the order of the Court, the compromise cannot be enforced. A. 1. R. 1929 Lah. 
^i«i30 P. L. R. 112=11 Lah. L. J. 50=117 Ind. Cas. 240. Compromise with some 
is lawful A. 1. R. 1933 Pat. 306= 12 Pat. 359= 14 P* L. T. (Sup.) 1. 
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Record of compromise. — Court must record compromise so far as it relates 
to suit. A. I. R. 1931 Bom. 295 = 33 Bom. L. R. 463= 132 Ind. Cas. 434. Policy of 
law is not to discourage compromises. Ibid. Court in iis inherent powers can 
confirm any reasonable agreement between the parties appearing before it. A. I. R. 
1931 Rang. 58 = 9 Rang. 39=131 Ind. Cas. 57* A joint petition by both the parties 
to a suit requesting the Court to adjourn the case for enabling the parties to arrive 
at the terms of a contemplated sen lenient does not by itself amount to a compromise 
when nothing further has been done by the parties in furtherance of their original 
intention. A decree based on the original petition itself as if it were a compromise 
is without jurisdiction. 34 C. W. N. 1068=131 Ind. Cas. 257 = A. I. R. 1931 Cal. 
205. Under rule 3 a decree can be passed only after an order that the compromise 
be recorded. 43 ,C. 85 = 33 Ind. Cas. 769. But when the parties enter into a compro- 
mise and the suit is decreed in the terms of the compromise, the omission to 
record the compromise is not fatal to the validity of the decree. The omission to 
record the compromise does not affect the merits of the case or the jurisdiction of 
the Court, and the defect is therefore cured by s. 99. A. I. R. 1935 All. 738=1935 
A. L. J. 962. Where a compromise collateral to suit offered by one party in the 
course of the appeal was accepted by Karpardax of the other parly but the docu- 
ment of compromise was not recorded and a decree was merely drawn up and it 
was the only document brought into existence ; Held that the provisions of Order 
23 were not complied with and that the Court should not in pursuance of rule 3 
make a decree. 62 I. A. 196=14 Pat. 545 = A. I. R. 1935 P* *>9 = 37 Bom. L. R. 
845 = 39 C. W. N. 1185=1935 A. L. J. 865 = 1935 M. W. N. 778=16 Pat. L. T. 479- 
Under this rule, the Court is under a duty to record a compromise and pass a decree 
in terms thereof. Omission on the part of the Court to prepare a decree is not 
however, fatal, and is a purely formal matter not affecting the merits of the case as 
between the parties. 15 Pat. L. T. 457 = A. I. R. 1934 Pat. 380. A compromise 
cannot be recorded under rule 3 on the basis of a draft compromise petition filed in 
Court, when it is found that the suit was not really completely adjusted. 61 C. 
910=59 C. L. J. 42I = A. I, R. 1934 Cal. 846. A compromise though not recorded 
as required by rule 3 can still be looked upon as an agreement between the parties 
and a party taking advantage of such an agreement and getting the suit of another 
parly thrown out is estopped from pleading in a subsequent suit that he was not bound 
by that agreement. 35 P. L. R. 150 = A. 1. R. 1934 Lah. 218. Where a case is still 
pending for want of a delivered judgment, the Court can receive a petition for compro- 
mise and pass necessary orders on it. 41 M.L J. 385 = 65 Ind. Cas. 82. in a case where 
some only of the parties to the suit join in a petition of compromise the other 
parties can object to the compromise being recorded, and if they show good cause 
the Court can refuse to grant a decree in terms of the compromise. A. 1. R 1926 
Cal. 193=85 Ind. Cas 678. Wrong order of Court passed through mistake can 
be amended under ss. 151 and 152. A. I. R. 1923 Pat 135. Party receiving 
benefit under compromise cannot be allowed to retain the advantage on compronVise 
being not recorded, but cannot be prevented from resisting recording of compromise. 
A. I. R. 1933 I^at. 306=12 Pat. 359=14 P. L. T. (Sup) I. Although under rule 3 
Court has to pass a decree in terms of compromise after it has been recorded, the 
passing of the decree need not be simultaneous wi.h the recording of the com- 
promise and Court may postpone the passing of a decree in a proper case. A. I. R. 
1930 Pat. 395=125 Ind. Cas. 521. For a compromise two things are requir- 
ed :(i) that the Court shall order such compromise to be recorded ; and (2) that 
it shall pass a decree in accordance therewith, so far as it relates to the suit. 
There should be an enquiry as 10 the terms being lawful or not and the Court should 
direct formally a compromise to be recorded after its satisfaction that it was a 
lawful compromise. The omission to comply with the requirements of the rule 
goes to the root of the jurisdiction of the Court to pass a decree in accordance 
with the compromise. A. I. R. 1927 Pat. 354=6 Pat. 108 = 105 Ind. Cas. 271 ; see 
also A. 1. R. 1929 Sind. 12 ; 75 Ind. Cas. 461. Refusing to record a lawiul com- 
promise is acting illegally or with material irregularity. A. 1. R. 1929 Lah. 886. 
Even in declaratory suits a compromise directing one party to pay a certain sum 
of money to the other party can be allowed by the Court and such a provision 
can «be included in an operative part of the decree. A. 1. R. 1928 Nag. 73 = 24 
N. L. R. 55. 


Who oan compromise. — A guardian of a minor cannot enter into a compro- 
mise on behalf of the minor without the leave of the Court. 62 Ind. Cas. 688 ; see 
also A. I. R. 1929 Bom. 350=31 Bom. L, R. 621. A compromise entered into with 
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a minor is entirely void and cannot be given effect to in a Court of law, A. I. R. 1927 
Pat. 271 = 8 P. L. T. 730=102 Ind Cas 449. Where a stranger applies to be made 
a party and objects to acceptance of compromise, application should be rejected. 
1932 A. L. J. 509= A. I. R. 1932 All. 478. Where a suit has been instituted in the 
name of a firm, one partner alone has no power to compromise. A. I. R. 1933 Lah. 
618=144 Ind. Cas. i. 

Binding on parties. — A consent decree binds the parties thereto as a decree 
after a contentious trial. It cannot have a greater validity than the compromise 
itself. A. I. R. 1921 Cal. 356 = 33 C. L. J. 244 = 60 Ind. Cas. 864 ; see also 29 C. 
W. N. 597 = 88 Ind. Cas. 369 ; 87 Ind. Cas. 174=47 A. 456 ; 47 A. 921 = 88 Ind. Cas. 
611 ; 60 Ind. Cas. 22. If the compromise decree is not tainted with fraud, no suit 
lies to set it aside. A. I R. 1927 Lah. 602. If a right compromise is doubtful, an 
agreement not to carry on any dispute about it is valid. A. I. R. 1930 Bom. 43 = 32 
Bom. L. R. 389=54 B. 6g5, A compromise in probate case is binding only upon 
the parties to it. 23 C. L. J. 82 = 33 Ind. Cas. 273. A consent decree wrongly 
passed owing to some legal or technical defect is not a nullity. 51 Ind. Cas. 439. 
The Court can set aside an order made by consent not in the nature of final order 
or judgment but merely an interlocutory order in the suit, provided proper grounds 
are made out. 32 Bom. L. R. 667 = A. I. R. 1930 Bom. 362. 

Compromise in partition Suit— A compromise of a partition suit is not in- 
effectual only because every party to the action does not join in it. Each case 
must depend upon its own facts. A. I. R. 1928 Mad. 594=108 Ind. Cas. 221. 

Mortgage decree. — Rule 3 applies to proceedings after preliminary decree in- 
mortgage suit. 43 Ind. Cas. 399; see also 58 Ind. Cas. 299=2 Pat. L. T. 38 ; 
16 Pat. L. T. 311 = 14 Pat. 488=.\. 1. R. 1935 Pat. 385. Order XXXIV, rule 4, 
must be taken as subject to the provisions of Order XXIII, rule 3. A. 1. R. 1921 
Pat. 320=2 P. L. T. 38 = 60 Ind. Cas. 652 ; see also 89 Ind. Cas. 889=27 Bom. 
L, R. 943. 

Public trust.— No compromise can be said to be lawful which sacrifices its 
interest in the case of public trust. A. I. R. 1930 Mad. 629=58 M. L. J. 410= 53 M. 
398 ; see also 60 Ind. Cas. 22=12 L. W. 562. 

Preliminary decree.— Order XXIII, rule 3, does not necessitate two decrees ; 

/. e., a preliminary and a final ; but only one decree. 29 O. C. 26=94 Ind. Cas. 317. 

Pleader’s authority to compromise.— Express authority is not needed for a 
counsel to enter into a compromise within the scope of the suit. Where there is 
limitation of authority and that limitation is communicated to the other side, consent 
by counsel outside the limits of his authority would be of no effect. 3 Pat. L. T. 
371=A. I. R. 1922 Pat. 232 = 67 Ind. Cas. 96 -, see also 29 C. W. N. 566=52 C. 
386= A. I. R, 1925 Cal. 696 = 88 Ind. Cas. 413 ; A. I. R. 1927 Cal. 7^4 = 55 C. 113 = 31 
C. W. N. 953 ; A. I. R. 19:9 Oudh 211 ; 19 A. L. J. 63 = 60 Ind. Cas. 912 ; 60 Ind. 
Cas. 22. An agreement to compromise a suit must be established by general prin- 
ciples governing formation of contracts, though there are special rules governing 
intrinsic nature. If the agreement is on behalf of one or both of the parties by their 
legal advisers, the first two questions that arise are (i) had the agent, the actual 
authority of his principal, express or implied, to conclude the contract : (2) If no 
actual authority, had he ostensible authority so as to bind his principal against the 
other party, relying on ostensible authority. A. I. R. 1930 P. C. 158 = 34 C. W. N. 
453=1930 A. L. J. 489=58 M. L. J. 551 = 32 Bom. L. R. 645 (1*. C.). Where a 
compromise has been made by advocate but there is mis-understanding between the 
advocate and his client, the Court can refuse to give effect to the compromise. 
A. I. R. 1935 Rang. 150=13 Rang. 319. 

Appeal. — Appeal lies from order recording compromise. A. I. R. 1929 Lah. 472 ; 
see also A. I. R. 1929 Nag. 275=12 N. L. J. 124 ; A. I. R. 1929 Pat. 318 = 8 Pat. 
528 = 10 P. L. T. 293 ; A. I. R. 1929 Sind 32 ; A. I. R. 1933 Cai. 94=36 C. W. N. 
1013=57 C. L. J. 26 ; A. I. R. 1929 Sind 32-, A. I. R. 1926 Cal. 412=29 C..W. N. 
928 = 87 Ind. Cas. 248 -, 80 Ind. Cas. 696=6 Lah. L. J. 187. Where Court holds 
that the compromise is invalid and not binding on the parties and refuses to record 
the same, an appeal lies under Order 43, rule (1) (m), assailing the grounds for 
refusal to record. A. I. R. 1927 Lah. 546 ; see also A. I. K. 1928 Lah. 39=28 P. L. 
R« {8o. No appeal lays against a consent decree. A. 1 . R. 1926 Bom. 39^27 Bom. 
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L. R. 1279 ; see also A. I. R. I933 Bom. 205=57 B. 206. An order finding that there 
has been no compromise is not an order under rule 3 and is not appealable. 73 Ind. 
Cas. 177. There is no second appeal from an order recording a compromise. 60 
C. L. J. 173. 


Proceedings in execution of 
dec rees not affected. 


4. [S. 375A.] Nothing in this Order shall 
apply to any proceedings in execution of a decree 
or order. 


Sub-section [ 2 ).— Vide 13 Ind. Cas. 188. 


ORDER XXIV. 


Payme7it into Court. 


1 . [S. 376-] 7 he defendant in any suit to recover a debt or damages 

may, at any stage of the suit, deposit in Court 
such sum of money as he considers a satisfaction 
in full of the claim. 


Deposit by defendant of 
amount in satisfaction of claim. 


Scope. — Deposit under Order XXIV must be unconditional so as 10 be the 
disposal of the decree-holder desiring to withdraw it. A. I. R. 1927 Cal. 72 ; see 
also A. I. R. X927 Rang. 278=5 Rang. 753. Rules i and 3 do not apply to execution 
proceedings and save defendant from costs of original suit. A. 1. R. 1927 Cal. 72 = 97 
Ind. Cas. 479. On analogy of these rules judgment-debtor can be relieved from the 
payment of interest on amount deposited by him and immediately payable to 
judgment-debtor. 40 A. 125= 16 A. L. J. 15 = 43 I*^d. Cas. 520. The word “debt” in 
this rule applies to secured debt as well as to unsecured debt. 10 Luck. 350= 1 1 
O. \V. N. I55 o = A. I. R. 1935 Oudh. 93. 


2. [S. 377.] Notice of the deposit shall be given through the Court by 
isi 1^® defendant to the plaintiff, and the amount 

° * p si . deposit shall (unless the Court otherwise 

directs) be paid to the plaintiff on his application. 

Notes.— 45 Ind. Cas. 638 = 35 M. L. J. 439 ; A. I. R. 1935 ^lad. 342 (when 
notice is not required). 


3. [S. 378.] No interest 

Interest on deposit not allowed 
to plaintiff after notice. 


shall be allowed to the plaintiff on any sum 
deposited by the defendant from the date of the 
receipt of such notice, whether the sum deposited 
is in full of the claim or falls short theieoL 


Notes.— Interest ceases running only if admitted amount is deposited in Court. 
A.I.K. 1928 Cal. 874 = 32 C.W.N. 1082=117 Ind, Cas. 687 ; 10 Luck. 350=11 O. W. 
N. 15 50= A. I. R. 1935 Oudh 93. Where the defendant deposits the amount in Court 
but stipulates such conditions as will make plaintiffs unable to get payment and is 
thus himself responsible for non-payment to plaintiff, he cannot escape payment of 
interest from date of such deposit. This rule has no application to such a case. 
A. I. R. 1936 Lah. 76. This rule does not apply to execution proceedings. A. I. R. 
1927 Cal. 72. 


4 . [S. 379.] (1) Where the plaintiff accepts such amount as satisfaction 

, , , . P^rt only of his claim, he may prosecute his 

Procedure where plain^^ suit for the balance ; and, if the Court decides 
accepts deposit as saiisfacuon defendant was a full 

^ * satisfaction of the plaintiff’s claim, the plaintiff 

shall pay the costs of the suit incurred after the deposit and the costs incurred 
previous thereto, so far as they were caused by excess in the plaintiff's claim. 


(2) Where the plaintiff accepts such amount as satisfaction in 

„ , , L 1 . claim, he shall present to the Court 

Procedure where he . 


it as satisfaction in full. 


accepts 


full.* of his 
a statement 

to that effect, and such statement shall be filed 
and the Court shall pronounce judgment 
accordingly ; and, in directing by whom the costs of each party are to be paid, 
the Court shall considei: which of the parties is mo^t to blame for the litigation. 
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li/usiraiton, 

(a) A owes B Rs. loo. B sues A for the amount, having made no demand for 
payment and having no reason to believe that the delay caused by making a demand 
would place him at a disadvantage. On the plaint being hied, A pays the money 
into Court. B accepts it in full satisfaction of his claim, but the Court should not 
allow him any costs, the litigation being presumably groundless on his part. 

{b) B sues A under the circumstances mentioned in illustration (a). On the 
plaint being hied, A disputes the claim. Afterwards A pays the money into Court. 
B accepts it in full satisfaction of his claim. The Court should also give D his costs 
of suit, A's conduct having shown that the litigation was necessary. 

(r) A owes B Rs. too, and is willing to pay him that sum without suit. B claims 
Rs. I so and sues A for that amount. On the plaint being hied A pays Rs. too 
into Caurt and disputes only his liability to pay the remaining Ks. 50. H accepts 
the Rs. J 03 in full satisfaction of his claim. The Court should order him to pay 
A's costs. 

Notes. — Vifie 26 C. 766 ; 13 Ind. Cas. 188. 


ORDER XXV. 


Sccu rity for Costs. 

1. [Ss. 380, 382.] (1) Where, at any stage of a suit, it appears 
, to the Court that a sole piaintifT is, or fwhen 

be there are more plaintiffs than one) that aU the 

^ ^ plaintifis are residing out of British India, and 

that such plaintiff does not, or that no one of such plaintiffs does, possess 
any sufficient immovable properly within British India other than the property 
in suit, the Court may, cither of iis own motion or on the application of any 
defendant, order the plaintiff or plaintiffs, within a time fixed by it, to give 
security for the payment of all costs incurred and likely to be incurred by any 
defendant. 


(2) Whoever leaves British India under such circumstances as to afford 

r n '-u reasonable probability that he will not be forth- 
Residence out of liritia coming whenever he may be called upon to pay 

^ costs shall be deemed to be residing out of 
British India within the meihing of sub-rule (1). 

(3) On the application of any defendant in a suit for the payment of 
money, in which the plaintiff is a woman, the Court may at any stage of the 
suit make a like order if i^ is satisfied that sucli plaintiff does not possess any 
sufficient immovable p.^operty within British India 

Local amendments in Rangoon. —For "British India” read “British Burma** 
— Vfde. G. B. Order of 1937. 

B. — For local amendments in Allahabad, Madras and Rangoon— infra 

Notes. — Circumstances should be considered for requiring security under wide 
provision of Order XXV, A. 1 . R. 1926 Lab. 960^ 1 13 Ind. Cas. 91 1. Absence of 
prima ftcie good cause on appeal by pauper is good ground for security. A. I. R. 
1933 Mad. 519=56 M. 523=64 M. L. J. 433 * Foverty or insolvency of plaintiff is no 
sufficient ground for ordering him to give security or costs for proceeding with suit. 
26 S L. R. 21 = A. I. R. 1932 Sind 33. Section 151 will apply even in cases when 
this order is rot applicable. A. I. R. 1932 Sind 127*6 Luck. 591 = 8 O. W. N. 71. 
Plaintiff*s temporary residence in British India dies not save him from the rule 
A. I R. 1922 Bora. 299=28 Bom. L. K. 1253=46 B. 589 = 64 Ind. Cas. 703 *, see also 
32 Bom. L. R 411 — A.I R. 1930 Bora, 220. Groaud cf pauper plaintiffs being assisted 
by relation is absurd and security cannot be asked in the absence of very^speci.al 
grounds. 75 Ind. Cas. 309=2 Bur. L. J 78 •, 1928 Lah. 960. There is no inflexible 
rule that ordy if plainiift appellant is mere puppet for other’s litigation security for 
costs can be demanded. 32 Ind. Ca$. 786. As regards what are suits for money, 
vide 68 Ind. Cas. 607 . 89 Ind. Cas. 6zo. Costs can be taken from plaintiff only 
Vf^er this rule. So 0.853 = A. 1. K. 1924 Cal. 251*79 lad. Cas. 298. Order 2$ 
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imposes an exceptional disability upon plaintiffs and therefore must be strictly 
construed. It is not to be applied to circumstances which do not clearly come 
within its purview. A suit in which there are male and female plaintiffs cannot 
properly be described as a suit in which the plaintiff is a woman. A. I. R. 1937 
Cal, 58 ; 63 C. 809. There is no absolute rule that a pau 3er plaintiff cannot be asked 
to furnish security under clause (3) of this rule. A. I. R. 1935 Mad. 230=69 M. L. 
J. 38 = 41 I- W. 135 = 1935 M. W. N. 513. The discretion allowed to the Court by 
rule 1 of Order 25, is a discretion which is unfettered and unqualified. 63 C. 897 = 
40 C. W. N. 511. 


2. [S. 381.] 

failure to 


(l)In 
furnish 


the event of such security not being furnished 

Effect of failure to furnish .‘‘P® Court shall make an 

security. order dismissing the suit unless the plaintiff or 

plaintiffs are permitted to withdraw therefrom. 

( 2 ) Where a suit is dismissed under this rule, the plaintiff may apply for 
an order to set the dismissal aside, and, if it is proved to the satisfaction of the 
Court that he was prevented by any sufficient cause from furnishing the security 
within the time allowed, the Court shall set aside the dismissal upon such 
terms as to security, costs or otherwise as it thinks fit, and shall appoint a day 
for proceeding with the suit. 

(3) The dismissal shall not be set aside unless notice of such application 
has been served on the defendant. 


N. B . — For local amendments in Bombay, C. P., and Rangoon . — yide infra. 

Notes. — Order 25, r. 2 (i), applies to the suit as a whole. So where a suit is by 
a male minor and mother, if the suit is to be dismissed for default in furnishing 
sccuiiiy for costs, it cannot be dismissed so far as against the female only and 
allowing it to be continued against the male. A. I. R. 1937 Cal. 58. 


ORDER XXVL 


Commimoni, 


Comviissiofis to Examine Witnesses. 


1 . [S. 3 S 3 .] Any Court may in any suit issue a commission for the 

examination on interrogatories or otherwise of 
any person resident within the local limits of 
its jurisdiction who is exempted under this 
Code from attending the Court or who is from 
sickness or infirmity unable to attend it. 


Cases in which Court may 
issue commission to examine 
wiiness. 


Scope. — Witnesses should not be allowed to be examined on commission with- 
out adequate reason. The grounds for the issue of commission are ordinarily those 
specified in rule I. 43 Ind. Cas. 729 = 420. 136 = 20 Bom. L. R. i. Commission 
cannot be issued simply because witnesses are old, unless Court is satisfied of their 
inability to attend from sickness or infirmity. A. I R. 1927 Mad. 524= 1927 
M. W. N. 218. Evidence of plaintiff ought not to be generally taken on commission 
unless very strong reasons. Mere inconvenience or great distance from Court to 
the plaintiff’s residence is not sufficient ground. 13 Bur. L. T. 33 = 57 Ind. Cas. 
955. Evidence on commission should be allowed only if witness is too ill to give 
evidence in Court or is absent or for other sufficient reason, and it is improper to 
allow principal defendant charged with fraud to be examined on commission before 
opening of plainiifPs case so as to conceal his dimeanour-from Court and himself from 
confronting accusers. 45 M. L. J. 363=28 C. W. N. 327 = 39 C. L. J. 165 = 73 
Ind. Cas. 391 (P. C.\ When an application for the examination on commission 
of a material witness residing within the jurisdiction of the Court is^ made, before a 
commission is issued, the Court is under the obligation of considering and coming 
to a definite conclusion whether the witness is suffering from any illness or if he 
is so Fuffering, whether the nature of the illness would prevent the witness from 
attending Court or would make it risky to his life to do so especially when the 
issue of the commission is for the examination of the plaintiff or a defendant in 
a suit. 39 C. W. N. 595. Issue of commission is a question of exercise of 
jurisdiction, and not of mere discretion. Grounds alleged and objection raised 


C. P. Code— 86 
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by^ parties or witnesses as also advantages and risk of issue or non-issue of com- 
mission should be carefully examined. A. 1 . R. 1924 Cal. 97ia>39 C. L. J. S98»84 
Ind. Cas. 9. But the Court has no power to take away pardanaihin ladie’s 
privilege under s. 132 to be examined on commission. A. 1 . R. 1928 Cal. 8i4=> 
114 Ind. Cas. 95 ; see also 1933 A. L. J. i384=A. I. R. 1933 All. S 5 i- Where a 
pardanasktn lady while being examined on commission tutored by some body. Court 
may exclude evidence but cannot insist on personal attendance of the lady. A. 1 . 
R. 1933 All. 551 = 1933 A. L. J. 1384. Parties even if women should be examined 
by Court. A. I. R. 1933 Mad. 48=63 M. L. J. 707* 141 Ind. Cas. 456. A 
pardanashin lady has no right to dictate place of her examination by Commissioner 
at her own choice. 64 Ind. Cas. 228=48 C. 448=A. I. R. 1921 Cal. 229. Plaintiff 
who is a ghoia lady within s. 132, should be allowed to examine herself on com- 
mission. 86 Ind. Cas. 5*3= A. I. R. 1925 Mad. ^5. It is not for Court to decide 
whether party will be benefited or not by issue of commission as it is a matter 
entirely for the party. Word “may** in rules i and 4 means “is given authority to’*. 
46 M. 574=44 M. L. J. 202=71 Ind. Cas. 530. Facts of commission being ordered 
for witness’s sickness or infirmity is useless, unless witness is on that account 
prevented from giving evidence normally. 55 C. 748 = 32 C. W. N. 128 = A. I. 
R. 1928 Cal. 421, Order issuing commission by Judge exercising discretion as 
to its issue or non- issue after being satisfied that witness was ill, unable to 
attend, is not, although incomplete, open to revision. 55 C. 748 = 32 C. W. 
N. 128= A, I. R. 1928 Cal, 421. Witness living at a distance specified in 
Order XVI, r. 19 (b) and not under party's control should be allowed to be 
examined on commission as it is an abuse of process of Court, and Court’s 
wrongful refusal to open to correction on revision. 46 M. 574= 44 M. L. 
J. 202 = 71 Ind. Cas. 530. Commissioner to examine witness can stop proceed- 
ings to consult Court on finding cross-examining pleader abusing hif posi- 
tion and exceeding limits of his propriety. A. I. R. 1924 Pat. 284 = 72 Ind. 
Cas. 748- Commission should be issued where the witness is in foreign terri- 
tories although within 200 miles from Court A, I, R. 1933 Mad. 366=65 M. 
L' J- 334= *933 M. W. N. 677; Essential witness can be examined on com- 
mission even after the conclusion of the hearing. 35 C. W. N. 703 = 54 C. L. 

J. 516= A. I. R. 1932 Cal. 236. No revision lies from an order refusing com- 
mission for examination of witness. A. I. R. 1927 Sind 264 ; I. R. 1934 All. 

37. Application cannot be refused for mere lapse of time. A. 1 . R. 1934 All. 

37, When handwriting expert is to be examined on commission by written in- 
terrogatories, no Court acts without jurisdiction if it orders the defendants to 
file cross-interrogatories. The defendant can insist on opportunity to cross- 
examine the witness only. A. 1 . R. 1934 Pat, 60 = 150 Ind. Cas. 788. 


2. [S. 384.] An order for the issue of a commission for thj examination 

^ witness may be made by the Court either 
Order for co ss . motion or on the application, sup- 

ported by affiJavit or otherwise, of any party to the suit or of the witness 
to be examined. 


Scope. — Rule 2 only says that application for the issue of commission is 
to be supported by affidavit or otherwise and not that it must be accompained. 
A. I. R. 1927 Rang. i75*=5Bur. L. J. 242=103 Ind. Cas. 141. Court has dis- 
cretion to issue commission. 11 L. B. R. 65 = 64 Ind. Cas. 65. Commissioner 
cannot try issue with aid of assessors. 139 Ind. Cas. 804= 1932 A. L. J. 117 = A* 1. 
R. 1932 All. 264. Order 26 does not prevent Court from accepting evidence on. 
debatable point though Commissoner is appointed to inspect accounts. 53 A. 
54= A. 1 . R. 1932 All. 128. As regards examination of experts on commission 
by interrogotories, v/de A. I. R. 1934 Pat. 60. 

8. [S. 385.] A commission for the examination of a person who resides 
Where witness resides with- within the local limits of the jurisdiction of the 
in Court’s jurisdiction. Court issuing the same may be issued 

to any person whom the Court thinks fit to 

execute it. 

A^. For amendment in C. P.— P/Vfc tft/ra. 

Note®.— PSwfe A. J. R, 1934 Ma!. 399 . 
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(1) Any Court may in 
commission for the exami* 


„ - . 4. [S. 386.] 

Persons for whose examina- ^ny suit issue a 
tion commission may issue, nation of 

(а) any person resident beyond the local limits of its jurisdiction ; 

( б ) any person who is about to leave such limits before the date on which 
he is required to be examined in Court ; and 

(r) *'any person on ihe service of the Crown’'* who cannot, in the opinion 
of the Court, allend without detriment to the public service. 

(2) Such commission may be issued to any Court, not being a High Court, 
within the local limits of whose jurisdiction such person resides, or to any 
pleader or othlier person whom the Court issuing the commission may appoint. 

(3) The Court on issuing any commission under this rule shall direct 
whether the commission shall be returned to itself or to any subordi- 
nate Court. 


Amendment in Burma.— In British Burma for “a High Court" read "the High 
Court." — y/ife G. B. Order of 1937. 

Court may issue a commission.— The issue of commission to examine a 
witness or witnesses in a suit is a matter of judicial discretion. An application for 
the examination of a witnesss by commission will not be granted unless the Court is 
satisfied, first that the application is made 3 o/ta fide ; secondly, that the issue in 
respect of which the evidence is required is one which the Court ought to try ; 
thirdly, that the witness to be examined would give evidence material to the issue, 
and fourthly, there are some good reasons why the witness cannot be examined in 
Court. 23 Ind. Cas. 643 ; see also 84 Ind. Cas. 9*39 C. L. J. 598; A. I. R. 1929 
All. 44 •, 103 Ind. Cas. i4i = A. I. K. 1927 Rang. 175 = 5 L. J. 242. Commission 
can be issued on the ground of illness of a witness, when it is based on medical 
certificate. A. I. R. 1929 Mad. I92»ii4lnd. Cas. 843. Defendant living outside 
the jurisdiction of the Court should be allowed to be examined on commission 
in a suitable place. 35 C. L, J. 78 = 68 Ind. Cas. 9 ; see also 73 Ind. Cas. 723 = A. I. 
K. 1924 Lah. 475 ; 78 Ind. Cas. 407 = 46 M. L. J. 131 = 1924 M. \V. N. 191. Plaintiff 
who has his choice of forum should net be allowed to be examined on commission 
but if he has not commission should be issued. A. I. R. 1926 Pat. 277 = 7 P.L.T. 677 
= 94 Ind. Cas. 229. Witness material to the case residing outside the Court’s juris- 
diction can be examined on commission. A. I, R. 1926 Mad. 345 = 23 L.W. 219 = 
95 Ind. Cas. 446. Order refusing commission is not judgment and hence not appeal- 
able under Letters Patent (Bombay), cl. 15. A. I. R. 1934 Bom. 168. Interlocutory 
order fixing a certain place where a witness is to be brought for examination on 
commission, can be revised by the High Court. 85 Ind. Cas. 61 9= A. 1. R. 1925 Cal. 
1118. The case of the plaintiff stands on a different fjoting from that of a defendant 
as witness when the question arises as to whether a commission should issue for 
examination or not then the plaintiff has a choice of forum and has filed a suit in 
the forum of his own choice he is not entitled to have a commission issued unless 
under very exceptional circumstances. A. I. R. 1935 Pat. 220. An order refusing 
the issue of a commission to examine witness is not a ‘^judgment** within clause 15 
of the Latters Patent, and no appeal lies from such an order. 152 Ind. Cas. 264= 
36 Bom. L. R, 272 = A. I. R. 1934 Bom, 168. 


5. [S. 387.] Where any Court to which application is made for the 
- . . „ issue of a commission for the examination of a 

cS^“ine°5 nTwiihin Person residing at any place not within British 
British India. India is satisfied that the evidence of such 

person is necessary, the Court may issue such 
commission or a letter of request. 


Amendment in British Burma,-*-For "British India” read “British Burma."— 
Vide G. B. Order of 1937. 


* Substituted in British India for the words "any Civil or military officer of the 
Governmenr by G. 1. Order of 1937, But read the original words "any civil or 
military officer of the Government" have been retained in British Burma. 
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Notes.— 30 C. 934= 
L. T. 520. 


*7 C. W. N. 806 ; 15 B. 209 


; 04 ina. v^as. 




6. [S. S88.] Every Court receiving a 

commission for the examination of any person 
shall examine him or cause him to be examined 
pursuant thereto. 

7. [$• 389.] Where a commission has been duly executed, it shall 

be returned, together with the evidence taken 
under it, to the Court from which it was issued, 
unless the order for issuing the commission 
has otherwise directed, in which case the commission shall be returned in 
terms of such order, and the commission and the return thereto and the 
evidence taken under it , shall (subject to the provisions of the next following 
rule) form part of the record of the suit. 

Notes.— 35 C. 28. 


Court to examine witness 
pursuant to commission. 


Keiurn of commission with 
depositions of witnesses. 


8. [ 3 . 390 .]. 

When depositions 
read in evidence. 


Evidence taken under a commission shall not be read as 
evidence in the suit without the consent of the 
roay oe party against whom the same is offered, 
unless — 


{d) the person who gave the evidence is beyond the jurisdiction of the 
Court, or dead or unable from sickness or inBrmity to attend to be personally 
examined, or exempted from personal appearance in Court, or is “a person in 
the service of the Crown”* who cannot, in the opinion of the Court, attend 
without detriment to the public service, or 

(^) the Court in its discretion dispenses with the proof of any of the 
circumstances mentioned in clause (a), and authorizes the evidence of any 
person being read as evidence in the suit, notwithstanding proof that the cause 
for taking such evidence by commission has ceased at the time of reading 
the same. 

Scope. — A Commissioner is entitled by law to note his observati )ns as to the 
demeanour of the witnesses examined by him. 28 C. L. J. 303 = 48 Ind. Cas. 561. 
Proceedings before the Commissioner after the date of the death of the defendant is 
invalid ana illegal. A. I. R. 1929 Pat. 101 = 10 Pat. L. T. S7=n5 Ind. Cas. 240. 
Section 75 does not authorise a Court to delegate to the Commissioner the trial of 
any meterial issue which it is bound to try itself. 68 Ind. Cas. 802 = 3 209. Court 

has the power under clause (b) of rule 8 to dispense with the proof of any of the 
circumstances mentioned in clause (a) but the exercise of that discretion must appear 
from the record. 44 C. L, J. 288= A. I. R. 1927 Cal. 43 ; see also A. I. R. 1930 Sind 
89 ; 47 C. L. J. 467 = A. I. R. 1928 Cal. 341. When the witness was ill, vtiie A. I. R. 
1929 Cal. 591. Objection to Commissioner’s report should be considered even though 
Commissioner is dead. A. 1 R. 1933 Sind 327 = 27 S. L. R. 194. Evidence taken on 
commission does not ipso facto become evidence in case. It has to be accepted by 
Court after hearing opposite parly. A. I. R. 1934 Cal. 116 ; see also 44 C. L. J. 
288 = A. I. R. 1927 Cal. 43 ; 90 Ind. Cas. 64 = A. I R. 1926 Sind 34- It must first 
of all beBetermined by the Court by a reference to provisions of rule 8 of Order 26, 
whether or not the evidence taken on commission should be read as evidence in 
the suit before that evidence could be looked at or used for any purpose whatsoever. 
The Court should not look into evidence taken on commission in order to enable 
itself to come to conclusion as to whether or not it would order that witness to 
attend in person. A. I. R. 1937 Cal. 163; 63 C. 9*4- The expression “oeyond 
jurisdiction of the Court’’ in this rule roust be read with reference to Order 16, 
rule 19. Where therefore a witness is living a few hundred yards outside the 
territorial jurisdiction of the Court but within 200 miles from the Court, he cannot 
be said to live beyond the jurisdiction of the Court. Ibid, * 


Substituted in British India for the words civil or military officer of the 
Governmeni** by G. I. Order of 1937 ; but the latter words have been retained in 
British Burma. 
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Cominissions for Local Invastigations, 


9. rS. 392.] In any 

to make local 


Commissions 

investigations. 


suit in which the Court deems a local investigation 
to be requisite or proper for the purpose of 
elucidating any matter in dispute, or of ascertain- 
ing the market-value of any property, or the 
amount of any mesne proHts or damages or annual net profits, the Court may 
issue a commission to such person as it thinks fit directing him to make such 
investigation and to report thereon to the Court : 

Provided that, where the Local Government has i£ade rules as to the 
persons to whom such commission shall be issued, the Court shall be bound 
by such rules. 


N. B , — For local amendment in Calcutta. — Vide infra. 

Notes. — This rule does not give power to a Court to itself hold a local inspection. 
15 Ind. Cas. 241. Local inspection if made by a Judge, it must be to understand 
the evidence and not for the purposes of basing decisions. 35 Ind. Cas. 344. Judge 
cannot delegate any of his functions to the Commissioner and ask him to take 
evidence and try an issue. A. 1. R. 1930 Pat. 557 = ii Pat. L. T. 456. After evidence 
is closed and the case is ready for judgment, commission for local inspection cannot 
be issued, Ind. Cas. 399. The commission may be issued in any case the Judge 
deems fit to do so. 44 M. f 40=40 M. L. J. 554 = 13 L. W. 520=6^ Ind. Cas. 
790- C. P. Code does not contemplate the issue of a succession of Commissioners 
to value improvements all covering the same ground. A. 1. R. 1929 Mad. 
661 = 118 Ind. Cas. 296; see also A. I. R. 1933 All. 65. Determination of the 
period of a tenant’s cultivation is not a proper subject for local inspection. L R. 2A. 
213 (Rev.). In a fit case the High Court can interfere. 83 Ind. Cas. 124=1924 Pat. 
217. To determine question whether structures are old or new, commission must be 
issued under Order 39, rule 7 and not under rule 26. A. I. R. 1933 Cal. 475 = 37 C. W. 
N. 143’ Wrong exercise of discretion in not issuing commission cannot be agitated for 
first time in second appeal. A. 1. R. 1933 542. A Commissioner for local investi- 

gation is to throw light upon matters in dispute. A. 1. R. 1930 Cal. 764= 53 C. 
L. J. 229. 

10. [S. 393] (1) The Commis:ioner, after such local inspection as 
„ . he deems necessary and after reducing to 

Procedure of Commissioner, ^riling the evidence taken by him, shall return 

such evidence, together with his report in writing signed by him to the 
Court. 


(2) The report of the Commissioner and the evidence taken by him (but 

_ J J • • , not the evidence without the report) shall be 

Report and depositions to be pyj^jence in the suit and shall form part of the 

evidence in suit. record ; but the Court or, with the permission 

of the Court, any of the parties to the suit may examine the Commissioner 

personally in open Court touching any of the 
Coinmissioncr may be jj^atters referred to him or mentioned in his 
examined in person. report, or as to his report, or as to the manner 

in which he has made the investigation. 

(3) Where the Court is for any reason dissatisfied with the proceedings 
of the Commissioner, it may direct such further inquiry 10 be made as it shall 
think fit. 

Soopo.— No second commission should be issued unless first Commissioner’s 
report is unsatisfactory, in which case earlier commission should be w.ped out 
altogether. Judge balancing one Commissioner’s report against that of other acts 
with great impropriety and contrary to what is contemplated by rule 10 (3). 54 M. 

239=60 M. L. J. 45o=»A. I. R. 1931 Mad. 73 ; see also A. I. R. 1930 Mad. 236 ; 
A. f. R. 1926 Pat. 462-7 Pat. L. J. 795 ; see also A. I. R. 1935 All. 422=1935 A. L. 
J. 427. Where the Court thinks that the report of the Commissioner is not accurate, 
Court should not reject the report without allowing the Commissioner on opportunity 
to substantiate his case. 38 Ind. Cas. 491 \ see also 50 Ind. Cas. 301. Parlies who 
were present before the Commissioner, can object to his report and prove these 
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objecnons. i6 P.W.R. I9i7==42 Ind. Cas. 221 ; see also 60 Ind. Cas. 434 ; A.I.R. 1929 
Lah. 782 = 30 P- L. R. 501 ; A. I. R. 1927 Pat. 135 = 7 Pat. L. T. 739 i.6o Ind. Cas. 
434. Appellate Couit if it refuses the report, may rely upon other evidence. 28 C. 
L. J. 203 = 47 Ind. Cas. 650. Careful report of the Commissioner should not be 
lightly interfered wiih. A. I. R. 1924 Cal. 620=28 C. W. N. 318 = 80 Ind. Cas. 755- 
Commissioner for ascertainment of mesne profits may base his report on bcal inspec- 
tion as well as crop experiment conducted by him. A. I. R. 1925 Mad. 145 = 47 M. 
800=48 M. L. J. 89. Report of a Commissioner, appointed for local Investigation, 
is only admissible after verification of the report by him. 1935 R. D. 319. Uiider 
this rule the Commissioner’s report is evidence in the suit and shall lorm part of 
the report. 163 Ind Cas. 36= 1936 M. W. N. 935 = A. I. R. 1935 Mad. 918. But 
when a Commissioner is appointed for ascertaining whether the suit land is within 
the plaimifPs lease and for relaying the settlement map in order to determine under 
what plot it falls, evidence of possession recorded by him is not admissible as 
evidence in the suit. 40 C. W. N. 582. 

Clause (3) — Where a pleader Commissioner had to relay a large number of 
days of an old ckita from inadequate materials and the Court found that the relaying 
was not quite accurate, but there was no finding of incompetence or carelessness or 
negligence or improper motive : Held that the Commissioner’s fees could not rightly 
be disallowed. 40 C. W. N. 928. 


tf. 


Commissions to Examine Accounts. 

li. [S. 394.} In any suit in which an examination or adjustment of 

accounts is necessary, the Court may issue a 
commission to such person as it thinks fit direct- 
ing him to make such examination or adjustment. 


Commission to 
adjust accounts. 


examine or 


Scope.— This rule merely emiiles the Court to appoint a Commissioner to 
examine the accounts when it is necessary to examine the accounts, but it had first 
to be shown that it is necessary to examine them. A, I. R. 1937 Nag. 136. In a 
suit for dissolution of partnership it is the duty of the ir-al Court to record the 
evidence on quesition of possession of account hooks itself and not to appoint a 
Commissioner for that purpose. This is a matter which cannot be left to the 
Commissioner and does not fall wiihin the ordinary duties of the Commissionor, 
whose business is merely to examine the accounts produced before him and to report 
to the Court the result of the examination of the accounts and also to suggest a 
proper scheme for the winding up of the scheme. A. I. R. 1936 Lah. 458. In a suit 
for accounts between principal and agent, the Commissioner can determine the 
extent of the liability. A. 1. K. 1929 Cal. 418 = 49 C. L. J. 245 ; see also 90 Ind. Cas. 
944^52 C. 766. Commissioner can take accounts from guardian of property. A. I. 
R. 1929 Pat. 626=11 Pat. L. T. 561. Commissioner must himself examine the 
account books, and must not have it examined by his munim. A. I. R. 1927 Lab. 
736=9 Lah. L. J. 339=104 Ind. Cas. 3' 9. Before issuing commission, the terms 
of the order to the Commissioner should be settled. A. I. R. 1925 Sind 265 = 9* 
Ind. Cas. 766. Court cannot deligate all his powers to the Commissioner. 89 Ind. 
Cas. 343=7 Pat. L. T. 161 = 3 Pat. L. R. 136. Official Referee, who is only a 
permanent Commiisioner has no higher powers than those conferred on 
Commissioners. 73 Ind. Cas. 903. In a suit for accounts the questions whether 
certain contracts are authorzed or not is a question for the trying Court to decide 
and not a question which should be referred to a Commissioner for taking accounts 
under rule'll. The proceedings of a Commissioner are an enquiry for the infor- 
mation of the Court and not a trial. 17 S. L. R. 316 = 75 Ind. Cas. 1014 ; see also 
A. L R. 1926 Cal. 349=87 Ind. Cas. 764. Appointment of commission by Appellate 
Court to examine accounts and to give tidings on question of mixed fact and law is 
irregular. The proper course is to frame issue and to refer it to trial Court under 
Order 41, rule 25. A. L R. 1931 P. C. 136=53 A. 190=61 M. L. J. 665 = 35 C. W. N. 
841 = 193* A. L. J. 458=33 L. R,988. (P. C.), 


12 . IS. 395.] (U The Court shall furnish the Commissioner with such 

- part of the proceedings and such instructions 

Court to give Commissioner i ..l,. .u«ii 


necessary instructions. 


as appear necessary, and the instructions shall 
distinctly specify whether the Commissioner is 
merely to transmit the proceedings which he may hold on the inquiry, or also 
to report his own opinion on the point referred for his examination. 
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Prcx:eedings and report to be 
evidence. 

Court may direct further 
inquiry. 


(2) The proceedings and report (if any) 
of the Commissioner shall be evidence in the 
suit, but where the Court has reason to be dis- 
satisfied with them, it may direct such further 
inquiry as it shall think fit. 


Scope.— If it is found that the Commissioner’s report is unsatisfactory, the 
proper procedure is to appoint another Commissioner who would carry out the 
work more satisfactorily. A. I. R. 1926 Pat. 156=90 Ind. Cas. 834. Court can 
decide objections against Commissioner’s report in open Court. 68 Ind. Cas, 469 = 45 
M. 79— HL-W. 620. Appellate Court can consider whether the Commissioner 
acted within his jurisdiction. A. I. R. 1929 Mad. 492=114 Ind. Cas. 232. 


Commissions to make Partitions, 

13 . (S. 396, first para. ] Where a preliminary decree for partition has 

Commission to make parti- been passed the Court may in any case not 
lion of immovable properly. provided for by section o4, issue a commission 

to such peison as it thinks fit to make the parti- 
tion or separation according to the rights as declared in su:h decree. 

Notes — A. 1. R. 1931 Cal. 170 = 34 C. W. N. 959 ; 52 Ind, Cas. 614. 


14. [S. 396, second and third paras.] (1) The Commissioner shall, 

Procedure 0/ Commissone, after such inquiry as may be necessary, divide 

r- the properly into as many shares as may be di- 

rected by the order under which the commission was issued, and shall allot 
such shares to the parties, and may, if authorized thereto by the said order, 
award sums to be paid for the purpose of equalizing the value of the shares. 

(a) The Commissioner shall then prepare and sign a report or the Commis- 
sioners (where the commission was issued to more than one peison and they 
cannot agree) shall prepare and sign separate reports appointing the share 
of each party and distinguishing each share (if so directed by the said order) 
by metes and bounds. Such report or reports shall bi annexed to the commis- 
sion and transmitted to the Court ; and the Court, after hearing any objections 
which the parties may make to the report or reports, shall confirm, vary or 
set aside the same. 

(3) Where the Court confirms or varies Ihe report or reports it shall pass 
a decree in accordance with the same as confirmed or varied ; but where the 
Court sets aside the reports or reports it shall either issue a now commission or 
make such other order as it shall think fit. 


Scope. — The duty of the Commissioner is to allot properties according to shares 
and not to decide shares. A. I. R. 1934 Pat. 52. A party cannot be heard in the 
Appellate Court unless he had filed his objections to the«report of ihe Commissioner 
in the oiiginal Court. 12 Bur. L. T. 228= 56 Ind. Cas. 972. Order by a Court 
confirming or varying a report of a Commissioner to make a partition passed under 
rule i4 (3) is not appealable. A. I. R. 1926 Oudh 195 = 91 Ind. Cas. 317. Under this 
rule the Court may order the production of any documents in the possession of any 
party relating to any matter in question in such a suit, but until it is known what the 
proinissor s defence is and what the points in issue will be, it is impossible for the 
Court to say that the plaintiffs accounts are relevant. Hence in such a case there 
is no justification for an order directing the plaintiff to produce his accounts. A 1. 
R. 1937 Nag. 136. Although there is no provision in the Civil Procedure Code en- 
titling a party who objects to the report of the Commissioner to produce evidence 
in support of his objections, Order 26, rule 14, provides that the Court after hearing 
any objections which the parties may make to the report or reports, shall confirm, 
vary or set aside the same. This implies that the parties are entitled to subs- 
tantiate their objections, but in such case, as a rule of practice, the Commissioner 
shoulfi first be examined with reference to objections, if any, and if it appears from 
the statement of the Commissioner that there is ground for further inquiry into any 
matter which is raised in the objections, then the parties should be allowed to 
produce evidence or the Commissioner directed to amend his report accordingly. 
A. I. R. 1935 Lah. 501. 
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Gtneral Provisions. 

15. [S. 397.] Before 

Expenses of Commission to 
be paid into Court. 

the party at whose instance or for whose benefit the commission is issued. 

yV. For local amendment in Madras. — Vide infra. 

Soope.—Court should not alter Commissioner's fees already agreed to by parties, 
behind their backs. A. I. R. i933,^*at. 68f. It is necessary to determine the fee of 
the Commissioner before the final disposal of the case, i P. L. T. 171 = 57 Ind. Cas. 
291. The Court is not prevented from making any terms that it chooses as a 
condition precedent to the granting of the prayer for local invesiigaiion. A. I.R. 1927 
Cal. 907 = 104 Ind. Cas. 814. Before commission is issued, the Court must see that 
the Commissioner’s fees and diet money of the witnesses have been duly deposited. 
If the party declines to pay, the proper thing for the Court to do is to make the 
amount costs of the suit and enter it in the decree. A. I. R. 1926 Lab. 62 = 89 Ind. 
Cas. 479 ; see also A. I. R 1925 Cal. 57 = 5 ^ C. 269 = 40 C. L J. 180=84 Ind. Cas. 
724 i 82 Ind. Cas. 852 = 25 Bom. L. R. 713- The District Judge has no power to 
disallow a portion of the remuneration claimed by a Commissioner for local investi- 
gation in connection with a suit pending in the Court of the Subordinate Judge. 23 
C. W N. 203=44 Ind. Cas. 496. For nominal or worthless work by Commissioner 
no remuneration can be allowed. A. I. R. 1934 Fat. 316. Order demanding com- 
mission fee after return of commission can be executed by Commissioner. A 1 . R. 
19^4 Lah. 46. In order to determine what amount a parly applying for commission 
should be directed to pay under Order 26, rule 1 5 of the Civil Procedure Code, the 
Court has to take into consideration not only the labour expended by the Com- 
missioner but also the return which the applicant has got for his money ; the Court 
has also to consider whether the work who done efficiently and with due diligence 
injaccordance with the directions of the Court. 40 C. W. N. 1216=63 C. L. J. 563. 
An application was made by a party to a suit for examination of his witnesses on 
commission. The Court directed the applicant to file interrogatories which he 
wished to put to the witnesses and these being filed the opposite party was directed 
to file cross-interrogatories within four days. Instead of filing these the opposite 
party objected to the issue of commission. The Court thereon ordered that com- 
mission should issue only on condition that the applicant paid Rs. 200 to the 
opposite party as his cost in attending the commission : Held that the order 
was within the competence of the Court. 159 Ind. Cas. 179= A. 1 . R. 1936 Pat. 33. 

16. [S. 398.] Any Commissioner appointed under this order may, 

Powers of Commissioners. otherwise directed by the order of 

appointment, — 

(a) examine the pities themselves and any witness whom they or any 
of them may produce, and any other person whom the Cummissioner thinks 
proper to call upon to give evidence in the matter referred to him ; 

(^) call for and examine documents and other things relevant to the 
. subject ^ inquiry ; 

(^) at any reasonable time enter upon or into any land or building 
mentioned in the order. 

Scope.-- Where Commissioner has been appointed to take accounts, questions 
of liability should be determined by Court. But if question of quantum involves 
question of liability, Commissioner can determine both. A. I. R. 1934 Pat. 35. It is 
always the duty of a Commissioner before executing the commission to obtain 
definite instructim from the Court and to act accordingly. 109 Ind. Cas. 733. 
The delegation of pgwer to the Commissioner by the Court cannot extend to the 
delegation to the Commissioner of the Court's duty of deciding questions Which 
have been raised or which are sought to be raised as definite issues in the suit. 
A. 1 . R* 193s Where a case is remanded to the lower Court for taking 

accountSi the latter Court has jurisdiction to appoint a Commissioner for such 
purpose A. I. R. i 934 Pat. 35. 


issuing any commission under this Order, the 
Court may order such sum (if any) as it thinks 
reasonable for the expenses of the commission to 
be, within a time to be fixed, paid into Court by 
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17 . [S. 399 .] ( 1 ) The provisions of this Code relating to the summoning, 

Attendance and examination examination of witnesses, and 

of wiinesses before Commis- , remuneration of, and penalties to be 

sioner. imposed upon, witnesses, shall apply to persons 

required to give evidence, or to produce 
documents under this Order whether the commission in execution of which they 
are so required has been issued by a Court situate within or by a Court situate 
beyond the limits of British India, and for the purposes of this rule the 
Commissioner shall be deemed to be a Civil Court. 

(2) A Commissioner may apply to any Court (not being a High Court) 
within the local limits of whose jurisdiction a witness resides tor the issue 
of any process which he may find it necessary to issue to or against such witness, 
and such Court may, in its discretion, issue such process as it considers 
reasonable and proper. 

Local amendment in British Burma.— For “British India’* read “British 
Burma” and for ‘‘a High Court” read “the High Court .” — Vitfe G. B. Order of 1937. 

Notes. — Provisions of order XVIll, r. 5, as in force in Oudh apply also to 
wiinesses examined on commission. 9 O. L. J. 593 = 74 Ind. Cas. 445. 

1 8 . [S. 400 .] (i) Where a commission is issued under this Order, the 

, Court shall direct that the parties to the 

rommf<fiiinnpr ^ suit shall appear before the Commissioner in 

commissioner. pleaders. 

( 2 ) Where all or any of the parties do not so appear, the Commisioner 
may proceed in their absence. 

JV. B . — For local amendments in Allahabad, Oudh'and Rangoon. — Vide infra. 

Notes. — This rule is mandatory and the Court cannot issue an ex parte 
commission. 40 L. W. 358= 1934 M. W. N. 155 = A. I. R. 1934 Mad. 548. 


^Commissions issued at the Instance of Forci^i Tribunals*', 

19 . ( 1 ) If a High Court is satisfied— 

(<i) that a foreign Court situated in a foreign countary wishes to obtain 
the evidence of a witness in any proceeding before it, 

{b) that the proceeding is of a civil nature, and 

(t ) that the witness is residing within the limits of the High Court’s 
appellate jurisdiction, 

it may, subject to the provisions of rule 20, issue a commission for the examina- 
tion of such witness. 

( 2 ) Evidence may be given of the matters specified in clauses (a), (b) and 
(c) of sub-rule (i) — 

(«) by a certificate signed by the consular officer of the foreign country 
of the highest rank in India and transmitted to the High Court through the 
“Central Government”,* or 

(b) by a letter of request issued by the foreign Court and transmitted 
to the High Court through the “Central Government”,* or 

(r) by a letter of request issued by the foreign Court and produced be- 
fore the High Court by a party to the proceeding. 

Amendment in British Burma —For ‘*in India” read “in Burma* and for "a 
High Court” read “the High Court.” — Vide G, B. Order of 1937 - 

20 . The High Court may issue a commission under rule 19 — 

{a) upon application by a party to the proceeding before the foreign 
Couft, or 


* Substituted for “Governor-General in Council” by G. I. Order of 1937. In 
British Burma for the words within quotations read ‘‘Governor”.— F 3 W!f G, B. Order 
of 1937. 
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(^) upon an application by a law officer of the ‘Trovincial Government” * 
acting under instructions from the “Provincial Government.” * 

21 . A commission under rule 19 may be issued to any Court within the 
local limits of whose jurisdiction the witness resides, or, where f the witness 
resides within the local limits of “the ordinary original civil jurisdiction of the 
High Court,”! ^*^7 person whom the Court thinks fit to execute the 
commission. 

22 . The provisions of rules 6, i 5 , i6, 17 and 18 of this order in so far 
as they are applicable shall apply to the issue, execution and return of such 
commissions, and when any such commission has been duly executed it shall 
be returned together with (he evidence taken under it, to the High Court, 
which shall forward it to the “Central Government,”^ along with the letter of 
request for transmission to the foreign Court. ”i| 

N. S.— For additional order in Madras and Lahore .— infra 


ORDER XXVII. 

Suit% by or against Crown^^ J or Public OJficcr hi their 
official capacity, 

1 . [JVifw.l In any suit by or against “the Crown” J the plaint or written 

Suit by or against Govern- statement shall be signed by such person as ‘•the 
' Crown” I may, by general or special order, 

appoint in this lichalf, and shall be verified by 
any person whom “the Crown”; may so appoint and who is acquainted with 
the facts of the case. 

Notes. — Vide A. I. R. 1928 Mad. 96=105 Ind. Cas. 84, 


2 . [S. 417 .] Persons being ex officio or otherwise authorized to act 

for the •‘Crown’! in respect of any judicial 
proceeding shall be deemed to be the recognized 
agents by whom appearances, acts and appli- 
cations under this Code may be made or done on behalf of the “Crown.”! 


Persons authorized to act for 
“Crown".! 


Plaints in suits by or against 
Government. 


3 a [S, 418 .] In suits by or against the “Crown”! instead of inserting 

in the plaint the name and description and place 
of residence of the plaintiff or defendant, it shall 
be sufficient to insert the words “the appropriate 
name as provided in section 79 , or, if the suit is against the Secretary of Stale, 
the words “the Secretary of State”.! 

“ 4 . [S. 419 .] The Crown pleader in any Court shall be the agent of the 
. - ^ . Crown for the purpose of receiving processes 

pfoc«s. CrowD issued by such Courl” 1 [ 


* Substituted for “Local Government by G. I. Order of 1937. In British Burma 
for the words within quotations read “Governor.”— G. B. Order of 1937. 

f After this the words **the High Court is established under the Indian High 
Courts Act, 1861, or the Government of India Act, 1915, and” have been omitted by 
G. I. Order of 1937 and G. B. Order 1937. 

! Substituted by G. 1. Order of 1937 and G. B Order of 1937. • 

g Substituted for * Governor-Genera! in Council” by G. I. Order of 1937. In 
British Burma for the words within quotations read “Governor”.— G. B. Order 
of 1937. 

£ Inserti^ by Act X of 1932. 

H Substituted by G. 1. Order of 1936 and G. B. Order of 1936. 
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S> [S- 420.] The Court, in fixing the day for “the Crown''* to answer 
Fixing of day for appearance ‘*^6 plaint, shall allow a reasonable time for 
on behalf of Government. necessary communication “with the Crown’’* 

through the proper channel, and for the issue of 
instructions to the ‘Crown pleader’’* to appear and answer on behalf of 
“the Crown’’* or the Government, and may extend the time at its discretion. 


Amendment in Burma.— The word "Government” in the last time has been 
omitted in Burma by G. B. Order of 1937. 


N. For local amendment in Madras. — Vide infra. 


Attendance of person able 10 
answer questions relating to 
suit against Government. 

7 . fS. 423.] (1) 


6. [S. 421.] The Court may also, in any case in which the “Crown 

pleader”>J^ is not accompanied by any person on 
the part of “the Crown”* who may be able to 
answer any material questions relating to the 
suit, direct the attendance of such a person. 

Where the defendant is a public officer and, on 

Extension of time to enable 

public officer to make re- ^ake a reference to ‘the Crown ’* before answering 
ference to Government. plaint, he may apply to the Court to grant such 

extension of the lime fixed in the summons as 
may be necessary to enable him to make such reference and to receive orders 
thereon through the proper channel. 

(2) Upon such application the Court shall extend the time for so long 
as appears to it to be necessary. 


8. [Ss. 426, 427.] (1) W’here “the Crown”*!' undertakes the defence 

Procedure in suits against Public officer ‘‘the Crown 

public officer. pleader 'v upon being furnished with authority to 

appear and answer the plaint, shall apply to the 
Court, and upon such application the Court shall cause a note of his authority 
to be entered in the register of civil suits. 

(2) Where no application under sub rule (1) is made by “the Crown 
pleader on or before the day fixed in the notice for the defendant to appear 
and answer, the case shall proceed as in a suit between private parties : 

Provided that the defendant shall not be liable to arrest, nor his property 
to attachment, otherwise than in execution of a decree. 


N, B,—Yox additional rules in Allahabad. — Vide infra, 

“tSA. No such security as is mentioned in rules 5 and 6 of Order XLl 
shall be required from the Crown or, where the Crown has undertaken 
the defence of the suit, from any public officer sued in respect of an act alleged 
to be done by him in his official capacity.” 

“t8B. In this Order ‘Crown’ and ‘Crown pleader* mean respectively— 

(а) in relation to any suit by or against the Secretary of State or the 
Central Government, or against a public officer in the service of that Govern- 
ment, the Central Government and such pleader as that Government may 
appoint whether generally or specially for the purposes of this order ; 

(б) in relation to any suit by or against the Crown Representative, or 
against a public officer employed in connection with the exercise of the 
functions of the Crown in its relations with Indian States, the Crown Represen- 
tatives and such pleader as he may appoint, whether generally or specially for 
the perposes of this order ; and 




♦ Substitued by G. I. Order of 1937 and G. B. Ordor of 1937. 

+ New rule 8 A has been inserted by G. I. Order of 1937 and G. B. Order 
of 1937. 

t Inserted for "British India" by G. I. Order of 1937. 
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(^) in relation to any suit by, or against a Provincial Government or 
against a public ofScer in the Service of a Province, the Provincial Government 
and the Government pleader, or such other pleader as the Provincial Govern- 
ment may appoint, whether generally or specially, for the purposes of this 
order.** 

The following rule 8. B. has been inserted in British Burma 
by 6. B. Order of 1937. 

B. — In this order *'Cro70fi" and ^'CroTvn pleader’^" mean respectively : — 
(tf) in relation to any suit by or a/^ainst the Secretary of State^ the 
Secretary of State and such pleader as the Secretary of State may appoint^ 
whether generally or specially ^ for the purposes of this order ; 

(^) in relation to any suit by or against the Railway Board or any 
officer or against any public officer employed in connection with the affairs 
of the Railway Boards the Railway Board or such pleader as that Board may 
so appoint ; 

(c) in relation to any other suit, the Government oj Burma and such 
pleader as the Court may so appoint ^ 


ORDER XXVIII. 

Suits by or against Military ^'or NavaC* Men or Airmen.'* 

1. [S. 465.] (1) Where any officer, ‘‘soldier, sailor or airnian”J 

actually “serving under the Cor\yn”i in such§ 
OffiarsorsoWictjwko ran. j, j, , s„it^ and cannot 

for^t^m. prosecuting or defending the suit in poison, 

he may authorize any person to sue or defend 

in his stead. , , i m 

(2) The authority shall be in writing and shall be signed by the officer 
soldier, ‘*sailor“-> or airmant in the presence of {a) his commanding officer, or 
the next subordinate officer, if the party is himseif the commanding officer, or 
(^) where the officer, soldier sailor* or “airman’'f is serving in military, 
**navaP^r' or airforce staff employment, the head or other superior officer of the 
office in which he is employed. Such commanding or other officer shall 
countersign the authority, which shall be filed in Court, 

(3) When so filed the countersignature shall be sufficient proof that the 
authority was duly executed, and that the officer or soldier “sailor • or airman 
by whom it was granted could not obtain leave of absence for the purpose o 
prosecuting or defending the suit in person. 

Explanaiioti.—\n this Order the expression ‘‘commanding officer” means 
the officer in actual command for the lime being of any regiment, corps, 
“ship”,-;^ detachment or depot to which the officer or soldier, sailor 'or 
airman“t belongs. 

2. fS. 466 1 Any person authorizsd by an officer soldier, “sailor*'* or 

airmant to prosecute or defend a suit in his stead 
Person so authorized may act prosecute or defend it in person in the 

personally or appoint pleader. ,an'e manner as the officer, soldier “sailor”* or 
airman could do if present ; or he may appoint a pleader to prosecute or defend 
the suit on behalf of such officer, “soldier”* “sailor”.!, or airman.t 

♦ Added by Act 35 of 1934. t Added by Act X of 1927. 

1 Substituted by G, I. Order of 1937 for the words “Serving the Governmcnl 
wbicb words are retained in British Burma.— G. B. Order of 1937 * 

I SHbMituted by Act 3 S of 1934. 
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8. [S. 467.J Processes served upon any person authorized by an officer 
p , soldier “sailor or airman” under rule 1 or 

rSdVor on h?s ”?eadlr. be appo'nted as aforesaid by 

good service. person shall be as effectual as if they had 

been served on the party in person. 


ORDER XXIX. 

Sui/s by or against Corporations. 


1 . [S. 435.] In suits by or against a corporation, any pleading may be 

signed and verified on behalf of the corporation 
by the secretary, or by any director or other 
principal officer of the corporation who is able to 

depose to the facts of the case. 


Subscription and verification 
of pleading. 


N. B . — For local amendment in Madras. — Vith infra 

Notes.— Rule i requires suit to be properly framed against company with proper 
description. 43 C. 441 = 22 C. L. J. 241 = 31 Ind. Cas. 35. Defendants questioning 
competency of director to sign and verify plaint are entitled to cross examine him 
so as to expose all facts relating to that question. A. I, R. 1931 Hang. 54=130 Ind. 
Cas. 843. Order XXIX, rule 1, is merely permissive and not mandatory and agent 
is allowed to sign withont express authority. A. I. R. 1930 Bom. 566 = 32 Bom. L. R. 
1305 = 55 II- 15* ; hut see A. I. R. 1927 Sind 263. Order XXIX deals with the 
manner in which the suit is to be framed. A. I. R. 1921 Pat. 485 = 2 P. L. T. 679=64 
Ind. Cas. 125. As regards when register of joint-stock company can represent 
the company, A. I R. 1929 Nag. 185 = 116 Ind. Cas. 427. A company in liqui- 
dation can sue in forma pauperis through its liquidator. 41 M. 624=45 Ini. Cas. 164. 
A pleading filed on behalf of a corporation must be supported by an affidavit to 
prove that the person signing it is duly authorised to do so. A.l.R. 1927 Cal. 780 = 31 
C. \V. N. 1030=105 Ind. Cas. 568. Where in a suit against the Railway Company, 
the plaint describes the defendant as Agent of the Railway, frame of the suit is 
bad. 52 C. 783 = 29 C. W. N. 614=90 Ind. Cas. 426. Where the description of the 
defendant amounts to merely a misdescription, plaint should be allowed to be 
amended. 25 Bom. L. R. 513=73 Ind. Cas. 1027 = 47 B, 785. An unregistered body 
cannot sue or be sued as a corporation ; all its members must be impleaded. A.l.R. 
1925 All. 337 = 23 A. L. J. 37 = 47 A. 342 = 86 Ind. Cas. 255; see also A. I. R. 1927 
All. 789=103 Ind. Cas. 45 ; 32 P. L. R. 655 = 135 Ind. Cas. 41 ; A. I. R. 1933 Lah. 
98. Defect of form is of no importance. 84 Ind. Cas 532 = 75 Ind. Cas. 936. Pro- 
visions of Order 29, rule i, are permissive and do not exclude operation of Order 6, 
rule 14 in a proper case to a company. 26 S. L. R. 58 = A, I. R. 1931 Sind 178. As 
regards what particulars which heading of plaint should contain in suits by or 
against corporation or firm vide ^ I. R. 1933 Sind 102 = 26 S. L. R. 436. Rule i 
comes into operation only after the proceedings have been validly started and 
cannot be utilized to authorize an authorised person to institute suits on behalf of 
the corporation. 158 Ind. Cas. 346 = A. I. K. 1935 Lah. 345. Where the manager 
of a Rank is author' zed by the Articles of Association to file a suit with the previous 
sanction of the executive board, a suit instituted by him without such sanction is 
instituted without proper authority and the fact that the act of the manager was 
ratified by a resolution of the Board of directors after the expiry of the period of 
limitation, is of no avail. 37 P. L. R. 446. Where Secretary is empowered by Arti- 
cles of Association to verify pleading, plaint may be signed and verified by him. 40 
C. W. N. 930. The rule in Order 29 is clearly permissive and not imperative in 
its terms, and it lays down mere procedure. The rule, however, does not exclude 
the operation of the provisions of Order 6, rr. 14 and 15. In the case of ordinary 
pleadings if the signature on the plaint or verification of the pleading is defective, 
the^efect can be cured at a subsequent time. There is nothing in the Code which 
requires a particular course to be followed by the person who verifies the plaint* 
All that is required is that the plaint should be verified by a principal officer and 
he should be able to depose to the facts of the case. A de facto Secretary of a 
firm who verifies a plaint in the absence of the Secretary is a principal officer. A. I. 
R. 1936 Bom. 418=38 Bom. L. R. 894* 
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2. [S. 436.] Subject to any statutory provisions regulating service of process, 
„ . where the suit is against a corporation, the sum* 

Service on corporation. mons may be served- 

{a) on the Secretary, or on any director, or other principal officer of the 
corporation, or 

(b) by leaving it or sending it by post addressed to the corporation at 
the registered office, or if there is no registered office then at the place where 
the corporation carries on business. 

Scope. — Service of notice on a corporation should be according to this rule. 
43 C. 411 = 22 C. L. J. 241 = 3 * Cas. 35 ; see also go hid. Cas. 68o=A.I.R. 1926 
Pat. 40= 5 Pat. 128 i A. I. R. 1928 Sind 111 = 108 Ind. Cas. 660. The mode of 
service provided by rule 2 should not be availed of where there is a mode of service 
provided by another statute. A. I. R. 1928 Sind iii. “Carries on business” means, 
where it has got principal place of business in British India. A. I. R. 1928 
Sind HI. 


3. [S. 436, last para.] The Court may, at any stage of the suit, require 

the personal appearance of the secretary or of 
any director, or other principil officer of the 
corporation who may be able to answer material 
questions relating to the suit. 

ORDER XXX. 


Power to require personal 
attendance of officer of cor- 
poration. 


Suiis by oragdinsi Firms and Persons carpyin^ on business in namis 
oihcp' ihan their own, 

1. [R. S. C. O. 48A, P. I.] (1) Any two or more persons claiming or 

being liable as partners and carrying on business 
Suing of partners in name of jj, British India may sue or be sued in the name 

cf the firm (ifanyjof which such persons were 
partners at the time of the accruing of the cause of action, and any party to 
a suit may in such case apply to the Court for a statement of the names and 
addresses of the persons who were, at the time of the accruing of the cause 
of action, partners in such firm, to be furnished and verified in such manner 
as the Court may direct. 

(2) Where persons sue or are sued as partners in the name of their firm 
under sub-rule (1), it shall, in the case of any pleading or other document 
required by or under this Code to be signed, verified or certified by the plain- 
tiff or the defendant, suffice if such pleading or other document is signed, veri- 
fied or certified by any one of such persons. 

Amendment in Burma.— For “British ludia” read “Briiith Burma.*^— P/V& 
G. B. Order of 1937. 

If, B , — For local amendment in Lahore. — Vide infra. 

Scope and Object. — The committee have adopted with the necessary altera- 
tions the English procedure in relation to suits against firms.*’— of the Special 
Committee, The suit is in effect a suit against the individual partners of the firm sued. 
A. I. R. 1925 Sind 298 = 87 Ind. Cas. 992. The effect of the provisions is merely to 
give a compendious mode of describing in the writ the partners who compose the 
firms : in effect the partners are sued individually. The firm's name is not a legal 
entity but a mere expression. 49 C. 524=69 Ind. Cas. 883 ; see also 77 Ind. Cas, 
1055 = 25 Bom. L. R. 1081. The provisions ^ Order XXX relating to suits by or 
against firms do not in any way militate against sub-rule (2) of Order XXI, r. 50. 19 
S. L. R. 1=86 Ind. Cas. 1013. Firm is materially different from registered company. 
A. 1. R. 1933 All. 523= 1933 J* 1264. The order allows partners collectively to 
sue or to be sued in the name which the partners collectively adopt for *the 
purpose of transacting their business. It is a facility given by the legislature in 
order to avoid mentioning large number of names either in the category of plaintiffs 
or in that of defendants. Bui the Code does not allow the firm to sue or to be sued. 
It only allows the individuals constituiing the firm to sue or to be sued in the name 
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of the firm. The privilege is given to persons, but the Code does not treat the firm as 
juristic persona, i6 P. L. T. 649=* 158 Ind. Cas. 25 ; see also A, I. R. 1935 Sind 225. 
Hindu joint family is not firm wiihin the meaning of Order 30, rule r, 35 Bom. L. R. 
569* A. 1. R. 1933 Bom. 304. One man cannot constitute firm and hence cannot 
sue in firm's name. A. 1, R, 1932 Bom. 516=“ 34 Bom. L. R. 1112 ; see also 32 Bom. 
L. R. 212s 127 Ind. Cas. 412 ; A. I. R. I9U Lah. 157. Suit by individuals com- 
posing firm can sue in firm's name. 36 C. VV. N. 459 = A. I R. 1932 Cal. 768. Order 
30, rule I, does not destroy the eflfect of the provisions of Order 21, rules i and 15. 
A. I. R. 1934 Mad. 330. A plaintiff bringing a suit against a firm can implead all 
the members of the firm as defendants in that suit. A. I. R. 1030 Pat. 239=9 Pat. 
717 = 127 Ind. Cas. 575. Rule i does not apply to foreign firms. A I. R 1927 Bom. 
428 = 29 Bom. L. R. 660= io4 Ind. Cas. 94. The proper title of suit against defend- 
ant's firm is to describe the firm with partners therein. 27 Bom. L. R. 998 = 94 Ind. 
Cas. 969. Where partner in business refuses to join as plaintiff, correct procedure 
is to make him a defenJant in the suit. 92 Ind. Cas. 569 = 26 P. L. R. 699=7 Lah. 
L. J. 280. Rule I, sub-clause 2, does not empower one partner to refer the case to 
arbitration so as to bind the other partners although the suit is against the firm. 
A. I. R. 1926 All. 238 = 48 A. 239=24 A. L. J. 235 = 91 Ind. Cas. 930. One partner 
can receive payment in satisfaction of decree and can certify payment. A. I. R. 1926 
Sind 167 = 92 Ind. Cas. 387. One partner of a firm can sue for a debt that is due 
to the firm. A. I. R. 1929 Bom. 177 = 53 Bom. 110=30 Bom. L. R. 1560. A suit is 
maintainable against a firm even if one of its partners is dead on the date of the 
institution of the suit. 27 A. L. J. 73= 1 12 Ind. Cas. 715. Decree in favour of 
partners individually can be set off against a decree against the firm composed of 
same individuals. A. I. R. 1927 Bom. 255 = 29 Bom. L. R. 396. Payment to one 
partner is good, even after dissolution. A. I. R. 1928 Sind 37=105 Ind. Cas. 892. 
A suit by a firm on a pronote in favour of one of the partners is maintainable. 55 C. 
551 = A. I. R. 1928 Cal. 148. In the case of change of partners, the new firm cannot 
enforce the contract entered into by the old. 65 Ind. Cas. 26=15 S. L, R. 152. It 
is permissible to sue only the solvent members of a firm when a decree is sought 
against it. 35 M. L. J. 581 =48 Ind. Cas. 756. In a suit against a firm, name of the 
proper representative can be corrected at any time. A. I. R. 1928 Nag, 319=109 
Ind. Cas. 785. W^here a suit is instituted against a firm in the firm's name it is a 
suit filed against every partner of the firm and a decree against the firm has the 
same effect as a decree against all the partners A. 1. R. 1926 Sind 75 = 90 Ind. Cas* 
242. Firm is no artificial person distinct from the members composing it. A. I. R. 
1924 Bom. 109=25 Bom. L. R. 7 = 85 Ind. Cas. 464. Non-appearance of one of the 
partners of a firm does not make a decree ex parte as agaisnt him. 26 Bom. L. R. 
388=80 Ind. Cas. 773. A firm may be sued in the name of the manager. 25 Bom. 
L. R. 1081=77 Ind. Cas. 1055 ; see also 71 Ind. Cas. 734=5 Lah. L. J. 5 ; A. I. R. 
1931 Sind 121 = 25 S. L. R. 104 ; 68 Ind. Cas. 750. In a suit in the name of a shop, 
one of the partners can sue on behalf of others. 68 Ind. Cas. 425. A bank being a 
limited company can be sued only in its own corporate personality and not in the 
name of its manager. 40 Ind. Cas. 549. In a suit in firm’s name, one partner can 
Sign it. A. I. R. 1932 Nag. 137 = 28 N. L. R. 116. Decree in favour of dissolved 
firm can be executed by any one of the partners for the benefit of all. A. I. R. 1932 
Lah. 596 = 33 P. L. R. 290. Persons carrying on business as firm in British India 
are liable to be sued in I3riiish India irrespective of whether they are non-resident 
foreigners. A. I. R. 1932 Nag. 114=28 N. L. R. 118. Order 30, only applies to a 
firm or contractual partnership and does not apply to a joint Hindu family business. 
38 C. W. N. 914= A. I. R. 1934 Cal. 8io=6i C. 975=152 Ind. Cas. 991 ; 1935 A. L. 
J. 280 ; A. I. R. 1936 Nag. 292. The provisions of Order 30 relating to suits by 
and against *^firm’’ evidently assume that the so-called '/drm'* is legally constituted 
and do not have any bearing on the question of the maintainabiliiy of a suit against 
an "illegal*' association. 36 P. L. R. 149= A. I. R. 1934 Lah. 882. This rule is not 
applicable to foreign firms. 36 Bom. L. R. 983= A. I. R. 1934 Bom. 467 ; see also 
A. I. R. 1935 Sind 225. A suit cannot be instituted in the name ofa firm when 
out of two partners there is only one partner left. A. I. R. 1934 Lah. 157 ; see also 
A. I. R. 1935 Rang 240 ; A. I. R. 1936 Pat. 140 ; 3S Bom. L. R. 529. When all the 
ownefs of the firm happen to be minors there is no partnership as contemplated by 
the Partnership Act, and the procedure prescribed by Order 30 cannot apply, so as 
to make the minors liable under a decree passed in a suit in the firm name. 71 M. 
L. J. 373= A. I. R. 1936 Mad. 707 = 44 L. W. 320=1936 M. W. N. 669=164 Ind. 
Cas, 806. Under rele 1, it is competent for one partner alone to sue in the firm’s 
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name even though other partners refuse to sue. 40 C. W. N. 824 ** A. I. R. 1936 
Cal. 353. The correct way of bringing a suit under Order 30, rule r, is to bring it 
in the name of the firm as plaimiff. and no other name should be mentioned as 
plaintiff at the head of the plaint, but in the signature and verification of the plaint, 
the person signing and verifying should describe himself as one of the partners 
of the firm which brings the suit. 157 lud. Cas. 166= A. I. R. I93S Rang. 209. 
Rule I, clause (2) of Order 30, has no reference to a decree passed in the suit or to 
any proceedings in execution of the decree. There is nothing in rule i, Order 30, 
which would take away the effect of the provisions of rule i, and rule 15, Order 21. 
A. I. R. 1934 Mad. 330=57 M. 692=148 Ind. Cas. 860=1934 M. W. N. 286=39 L. 
W. 383=66 M. L. J. 656. 


2. [R. S' C- O. 4SA, r. 2.] (1) Where a suit is instituted by partners 


Disclosure of partners' names. 


in the name of their firm, the plaintiffs or their 


pleader shall, on demand in writing by or on 
behalf of any defendant, forthwith declare in writing the names and places 
of residence of all the persons constituting the firm on whose behalf the suit 
is instituted. 


(2) Where the plaintiffs or their pleader fail to comply with any demand 
made under sub-rule 1, all proceedings in the suit may, upon an 
application for that purpose, be stayed upon such terms as the Court 
may direct. 

(3) Where the names of the partners arc declared in the manner referred 
to in sutMule (i), the suit shall proceed in the same manner, and the same 
consequences in all respects shall follow, as if they had been named as plain- 
tiffs in the plaint : 

Provided that all the proceedings shall nevertheless continue in the 
name of the firm. 


Scope. — Rule 2 deals with plaintiff. A. I. R. 1927 Bom. 447 = 51 B. 794=29 
Bom. L. R. 921. A wrong declaration is not fatal to the suit. A re-declaration 
by the partner, whose name has not been disclosed formerly, can be allowed. A. 
I. R. 1930 Bom. 150 = 32 Bom. L. R. 56; see also A. I. R. 1934 Cal. 253. Rule 
2 (3) does not govern Order 21, rule 50. A. I. R. 1927 Bom. 447=51 B- 794=29 
Bom. L. R. 921. As to what particulars while hearing of plaint should contain, 
vide I. R. 1933 Sind 102 = 26 S. L. R 4ji. Once a declaration of partners has 
been made under rule 2 of Order 30, a suit for dissolution can proceed although the 
plaintiffs in the first instance had described themselves as a firm. 37 P. L. R. 663 
= 157 Ind. Cas. 1 1 13. Where a person serving as managing partners of a firm 
when requested to give the names of his partners under this rule merely gave the 
initials of the persons or firms, which were partners in ihs firm and (heir al- 
dresses and their respective shares and the descripjon was not qnesiioned by the 
defendant in the loArer Coart but was accepted as suffi:'eat : Held that the duty of 
the trial Court at most was to stay the case until the names of the partners had been 
properly furnished and the case would not be dismissed for non-joiader of parties. 
A I. R. 1937 Rang. 137. 

3. [B. S. C. 0. 48A., r. 3 ] Where pessons are sued as partners in 
Service. name of their firm, the summons shall be 

served either — 


(fl) upon any one or more of the partners, or 

(d) at the principal place at which the partnership business is carried on 
within British India upon any person having, at the time of service, the con- 
trol or management of the partnership business there, 

as the Court may direct ; and such service shall be deemed good service 
upon the firm so sued whether all or any of the partners are within or without 
British India : ^ 

Provided that in the case of a partnership which has been dissolved to the 
knowledge of the plaintiff before the institution of the suit, the summons 
sluill be served upon every person within British India whopi it is sought to 
make liable. 
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Amendment in British Burma.- -For ‘‘British India” read ‘‘British Burma”— 
Vide C. B. Order of 1937 . 

Scope.— Service effected as per directions of the Court on the firm is good 
service. 54 C. io57=*34 C. W. N. 1004. In case of death of one partner, his legal 
representatives should be joined in order to make bis private property liable. 51 B. 
986*29 Bom. L. R. 1296= A. 1. R. 1927 Bora. 581 ; see also A. I. R. 1929 Lah ; 149 ; 
87 Ind. Cas. 1051 — 27 Bom. L. R. 541* This rule does not apply where a suit is 
brought in the names of various partners of the firm. A. I. R. 1925 Cal. 1136 
— 88 Ind. Cas. 489 •, i Pat. 48 = 3 Pat. L. T. 29*62 Ind. Cas. 927. Under rule 
3, the only way of service is either upon a partner or by serving it at the prin- 
cipal place at which the partnership business is carried on in British India on 
a person having at the time of service the control or management of the part- 
nership business. 49 C. 394*69 Ind. Cas. 236 ; see also A. I. R. 1926 Sind 208; 
105 Ind. Cas. 305 — A. I. R. 1927 6001.581 = 518. 986:59 C. 496=A. I. R. 1932 
Cal. 541- Proviso to rule 3 overrides Order 21, rule 50. A. I. R. 1927 Bom 581. 
The provisions contained in this rule refer to a true auctioner to the decree 
and are not applicable to an award which has been filed and which has 
become enforceable as a decree. 62 C. 833—61 C. L. J. 518. Although rule 3 
provides that there must be individual service of summons upon a person who 
was a partner of a dissolved partnership, it cannot be said that the decree can- 
not be both against the firm and the partner personally. The question to be deci- 
ded by the form of the p’aint. If in the plaint the plaintiff sues, not only the 
firm hut also a partner personally, then there may be decree not only against 
the firm but against the partner individually in his personal capacity. Order 
30 contemplates a suit against a firm as such, and even if the firm be dissolved 
before the institution of the suit, there may still be property of the firm against 
which execution may proceed and merely because the partnership has been 
dissolved the whole of and nature of the suit is not altered. Where the part- 
ner appears not only on behalf of the firm but also in his personal capacity and 
puts in a personal defence, the Court is entitled to pass a decree not only against 
the firm but also against him. A. I. R. 1936 Sind=i65 Ind. Cas. 907—30 S. L. 
R. 29‘‘». 

Proviso. — All that the proviso to Order 30, rule 3, requires is that the sum- 
mons shall be served upon every person whom it is sought to make liable which 
means every person ‘‘whom it is sought to make personally liable.” The pro- 
viso to this rule must be read along with and in the light of Order 21, rule 50, 
C. P. Code and so far as the property of a dissolved firm is sought to be 
liable, there is no need for serving each and every partner of that firm. A. 1. R. 
1936 Sind 34— i5i Ind. Cas. 324. 


contained in section 45 of the 
Act, 1872,* where two or more 


4. [JVe7v.] (1) Notwithstanding anything 

RigM of the suit on death of g^g or be sued in the name of a firm 

under the foregoing provisions and any of such 
persons diesi whether before the institution or during the pendency of any suit, 
it shall not be necessary to join the legal representative of the deceased as a 
party to the suit. 

(2) Nothing in sub rule (1) shall limit or otherwise affect any right which 
the legal representative of the deceased may have, — 

(^) to apply to be made a party to the suit, or 

\b) to enforce any claim against the survivor or survivors. 


Scope. — Rule 4 contemplates the existence of partnership and so it is competent 
for a surviving partner to file a suit in respect of partnership debts without joining 
the legal representatives of the deceased partner. A. I. R. 1929 Rang. 310—7 Rang. 
558—120 Ind. Cas. 910 ; see also 48 C. L. J. 357— A. I. R. 1929 Cal. 11. But this 
rule has no application ! where partnership no longer existed. 148 lad. Cas. 333. 
Order 30 is confined to cases where suits are brought not by individuals but in the 
nameaof the firm under which they are trading. 8 Lab. L. J. 1 — 28 P. L. R. 455. 
This rule applies only to firms owned by two or more persons. On the death of 
a sole proprietor, the firm ceases to exist. A. 1. R. 1927 Lah. 556—103 Ind. Cas. 142. 


* IX of 1872. 


C. P. Code — 88 
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Where legal representatives are not brought on record, assets of the deceased 
partner are not liable. 57 M. L. J. 344= A. 1 . R. 1929 Mad. 733 ® 5 * M. 
835 l see also A. I. R. 1931 All. 65 = 52 A. 964 » 1930 A. L. J. 913. Rule 4 is enacted 
to remove the doubt that existed in connection with s. 45, Contract Act, in regard to 
suits by and against firms. A. I. R. 1927 Bom. 581=51 B. 986=29 Bom. L. R. 
1296. This rule is applicable where a suit is instituted in the name of a firm. A. 
I. R. 1926 Sind 81 = 20 S. L. R. 238 ; see also 76 P. R. 1915 = 31 Ind. Cas. 209 ; 
19 A. L. J. 266=60 Ind. Cas. 745; 71 Ind. Cas. 951 = 4 Lah. 142. Article 176, 
Limitation Act, governs application under Order XXX, r.-4 (2) (a). 34 C. L. J. 405 = 
67 Ind. Cas. 10 ; A. I. R. 1933 Lah. 356-34 P* L. R. ii. 


Notice 

served. 


in what 


5. [R. S. C. 0 « 4SA, r. 4.] Where a summons is issued to a firm and 

is served in the manner provided by rule 3 , 
capacity person upon whom it is served shall be 

informed by notice in writing given at the time 
of such service, whether he is served as a partner or as a person having the 
control or management of the partnership business, or in both characters 
and, in default of such notice, the person served shall be deemed to he served 
as partner. 

Notes . — Vtiie A. 1 « R. 1929 Lah. 228=115 Ind. Cas. 536. 


8. [R. S. C. 0. 48A, r. 5 .] Where persons are sued as partners in the 
. - ^ name of their firm, they shall appear in- 

Appearance of partners. dividually in their own names, but all subse- 

quent proceedings shall, nevertheless, continue in the name of the firm. 


Scope. — Where persons are sued as partners in the name of their firm, they 
may file different written statements, not on their own behalf, but on behalf of the 
firm. 54 C. 1057 = 31 C. W. N. 1004 = A. I. R. 1927 Cal. 258 ; 94 Ind. Cas. 969=27 
Bom. L. R. 998 ; A. I, R. 1930 All. 701 ; A. I. K. 1933 All. 5 ^ 3 =* *933 A. L. J. 1264 ; 
A. L R. 1929 Sind 192=125 Ind. Cas. 801. Word “individually** does not mean 
•‘in person”. A. I. R. 1928 Lah. 528 ; hut see 78 P. R. 1918 = 47 Ind. Cas. 422. Not 
to allow partners to examine plainti^s witnesses is not to act according to law. 1933 
A. L. J. 1264= A. 1 . R. 1933 AH. 523, Under this rule in a suit against a firm in 
the name of firm name, the appearance of partner is appearance of the firm, t\e , of 
all partners of the firm. 62 C. 510=39 C. \V. N. 606. 


7 . [R. S. C. O. 48 A, r. 

except 


No appearance 

partners. appearance 

unless he is a partner of the firm sued. 


6.] Where a summons is served in the manner 
, provided by rule 3 upon a person having the 
^ control or management of the partnership busi- 
by him shall be necessary 


Scope. — Vtde A. 1 . R. 1929 Lah. 149 ; A. I. R. 1926 Sind 51 = 89 Ind. Cas. 401. 


8. [R. S. €• O. 48 A, r. 7.] Any person served with summons as a 
^ ^ partner under rule 3 may appear under protesti 

Appearance under proles . denying that he is a partner, hut such appearance 

shall upt preclude the plaintiff from otherwise serving a summons on the firm 
and obtaining a decree against the firm in default of appearance where no part- 
ner has appeared. 


Notes. — Where a person who has been served as a partner under r. 3 appears 
under protest, the service on him as service on the firm, is a nullity, and such person 
Is not entitled to file a written statement on his own behalf denying that he is a part- 
ner. 54 C. 1057=31 C. W. N. 1004 ; but see A. I. R. 1926 Sind 154=93 Ind. Cas. 
380 (allowed to take alternative defences) A. 1 . R. 1921 Bom. 48=23 Bom L. R. 
1249=64 Ind. Cas. 688 (he is entitled to have it decided whether he was a partner). 
A. 1 . R. 1932 Bom. 269=34 Bom. L. R. 640. In a suit against a firm and m part- 
neri there is nothing in law to prevent the Court from arriving at a finding in the 
snit itself that a particular person is a partner in the firm, although such person 
appears to protest and although his protest is not struck off. A. 1 . R. 1936 Sind 206 
*•30 S. L. R. 296= 165 Ind. Cas. 907. 
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9. [R.S. C. O. 48A, r. 10.] This Order shall apply to suits between 

a firm and one or more of partners therein and 
Suits between co-partners. between firms having one or more 

partners in common ; but no execution shall be issued in such suits except by 
leave of the Court, and, on an application for leave to issue such execution, all 
such accounts and inquiries may be directed to be taken and made and direc- 
tions given as may be just. 

Scope. — Suit by director against other directors is competent. A. I. R. 1920 
Mad. 1215 = 55 M. L. J. 385. If two firms have common partner, an action 
can be maintained by one firm against the others. A. I. R. 1927 Mad. 1096 = 
52 M. L. J. 303 ; see also A. I. R. 1929 Sind 192 ; 44 Ind. Cas. 428. No suit lies 
as between partners or between firms having common partners for recovery of 
monies without asking for accounts. 34 M. L. J. 408=45 Ind. Cas, 86. A surety 
bond executed in a ptirtnership suit enures for the benefit of all those who even- 
tually get a decree. 42 Ind. Cas. 436=167 P. W, R. 1917. Where a person is a 
common partner in two firms, no action can be brought by one firm against the 
other firm upon any transaction which was between them while such individual 
was a common partner. This rule is however subject to an exception in equity 
in certain cases where it might be possible to ascertain the rights and liabilities 
of a member of a firm when all the parties are before the Court, but the above equity 
does not apply in case which cannot be adequately dealt with merely by a declara- 
tion of right to a credit in the partnership. A. I. R. 1936 Bom. 246=36 Bom. L. R. 
486 ; see also 38 P. L. R. 857 = A. J. R. 1936 Lah. 648=164 Ind. Cas. 832. The provi- 
sions of this rule which provides that execution will not be taken without the leave 
of the Court and that the Court may order all accounts to be given and give such 
directions as it considers just and sufficient to safeguard the interests of the 
defendant. 38 P. L. R. 857. 


10. [R. S, C. 0. 48A, r. 

Suit against person carrying 
on business in name other 
than his own. 


11.] Any person carrying on business in a name 
or style other than his own name may be sued 
in such name or style as if it were a firm name ; 
and, so far as the nature of the case will permit, 
all rules under this order shall apply. 


Scope. — A person carrying on business in a firm*s name is only a person who 
has got an a/Zas and a person desiring to sue him can sue him in his own name. A. I. 
R. 1930 Cal. 327=51 C. L. J. 30=34 C. W. N. 36=57 C. 931 ; A. I. R. 1934 Lah. 
147=149 Ind. Cas. 998. After the death of the sole proprietor, a suit cannot be 
instituted under this rule in the old name of the firm. 23A. L. }. 96i = A.I.R. 
1926 All 161 ; see also 25 Bom. L. R. 7 = 85 Ind. Cas. 464 ; A. I. R. 1930 Cal. 327 = 
51 C. L. J. 30 = 34 C. W. N. 36-57 C. 931. It is doubtful whether the words "any 
person carrying on business” apply to person carrying on business as guardian or 
agent of another. A. I. R. I934 Mad. 386=57 M. 973 = 66 M. L. J. 609. In the 
eye of law a firm has no existence apart from the members which constitute 
that firm. A firm is not a person either natural or artificial and it is a person 
who can sue and be sued. Firm is not a jufistic periona to be taken cognizince 
of as such by the law as an idol or corporation is. Although the C. P . Code allows 
partners collectively to sue or to be sued in the name which tho partners collec- 
tively adopt for the purposes of transacting their business, it is facility given by the 
legislature in order to avoid mentioning large number of names either in the category 
of the plaintiffs or in the category of the defendants. Yet it is to be noted 
that the Code does not allow the firms to sue or be sued. It allows the individuals 
constituting the firm to sue and be sued in the name of the firm. The privilege is 
given to persons, but the Code does not treat the firm as a iuhsiic persona. A. I. R. 
1936 Pat. 194-158 Ind. Cas. 25-16 P. L. T. 649- Rule 10 is subject to the same 
restrictions as rule i of Order 30. If the case of a single proprietor is to be treated 
as a firm for the purpose of Order 30, then the case is clearly covered by rule r, 
which Ifequires that the firm suing or being sued should be capying on business in 
British India, if it is to sue or to be sued under an abreviated title as a firm. A. I. R. 
1934 Bom. 467=36 Bom. L. R. 983. A person who caries on business in a name 
other than his own must sue in his own name. If a mistake^ has been made by the 
plaintiff in suing in another name, the defendants arc justified in filing the appeal 
against the firm and is not open to the plaintiff to contend that he could not sue 
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in the name of the firm and therefore the death of the proprietor of the firm neces- 
sitated the substitution of his legal representatives in his place. A. I. R. 1934 Lah. 
147^149 hid. Cas. 998. This rule is applicable only to the case of a single indivi- 
dual. 161 Ind. Cas. 806=1936 M. W. N. 669=44 L. \V. 310= A. I. R. 1936 Mad. 
707=71 M. L. J. 373. Where on the death of the proprietor of a firm, the busi- 
ness of a firm is carried on by his minor son and widow under the old name of 
the firm, the members of the firm can be sued in the name of the firm, and it is not 
necessary to sue the minor in his individual capacity and as one of the heirs of the 
proprietor. A. I. R. 1936 Oudh. 245 = 1936 O. W. N. 221 = 160 Ind. Cas. 893. 


ORDER XXXI. 

Suits by or against Trustees^ Executors and Administrators. 

1. [S. 437.] In all suits concerning property vested in a trustee, executor 
„ , . r , . OT administrator, where the contention is between 

riesTsuits concSnInS prol ‘he persons beneficially interested in such Pro- 
perty vested in irustecsT etc. pertyanda third person, the trustee, executor 

or administrator shall repsesenl the persons so 
interested, and it shall not ordinarily be necessary to make them parties to 
the suit. But the Court may, if it thinks fit, order them or any of them to be 
made parties. 

Scope. — This rule is confined when the contention is between persons benefi- 
cially interested and third person. 39 lad. Cas. 779=2 P. L. J. 306; 18 M. 266. 
Under this rule no one but the executor is competent to prosecute a suit as represen- 
tative of the deceased. 55 Ind. Cas. 504 = 2 U. P. L. R. (Pat) 31 ; see also 50 Ind. 
Cas. 509=11 Bur. L. T. 249 ; A. I. R. 1932 Cal. 337 = 58 C. 77. An administrator of 
an estate can maintain a suit to recover rent with the consent of the other adminis- 
trators who are impleaded as pro forma defendants. 53 Ind. Cas. 478 ; see also 
A. I. R. 1924 Pat. 343 = 4 Pat. L. T. 731 = 2 Pat. L. R. 27 = 80 Cas. Ind. 652. 

2. [S. 43S.] Where there are several 
Joinder of trustees, executors trustees, executors or administrators, they shall 
and administrators. all be made parties to a suit against one or more 

of them : 

Provided that the executors who have not proved their testator’s will, and 
trustees, executors and administrators outside British India, need not be made 
parties. 

Amendment in British Burma — For ' British India*’ read “British Burma.” — 
Vide G. B. Order of 1937. 

Scope. — In a suit against a temple all the trustees arc necessary parties. 
A. I. R. 1922 Mad. 405 = 77 Ind. Cas. 942 ; see also A. I. R. 1934 All. i. 

8. [S. 439.] Unless the Court directs otherwise, the husband of a married 
tr u J t trustee, administratrix or executrix shall not 

b, o. .g.m« h«. 


ORDER XXXII. 

Suits by or against Minors and Persons of Unsound Mind. 


1. [S. 440, first para.] 

Minor to sue by next friend. 


Every suit by a minor shall be instituted in his 
name by a person who in such suit shall be 
called the next friend of the minor. 


N. B . — For local amendments in the Punjab and Peshwar . — Vide infra. 

Scope. — Order XXXII has no direct application to proceedings in execution. 
109 Ind. Cas. 521 ; see also A. 1. R. 1927 Cal. 930 ; 35 C. L. J. 9^64 Ind. Cas. 25 ; 
A. I. R. 1926 Cal. 109=30 C. W. N. 86. A minor must institute a suit through his 
next friend. 30 A. 55 ; 21 B. 88 ; 61 Ind. Cas. 6o5 = A. I. R. 1921 Nag. 152; 81 
Ind. Cas. 1052 = A. I. R. 1924 Bom. 114. The question of there being no decree 
against the minors for want of their proj^er representative in suit, can be raised in 
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execution. A. I. R. 1928 Mad. 1057. A minor plaintiff is bound by the result of the 
suit in the absence of fraud on the part of the next friend. A. I. R. 1926 All. 36=3 
48 A. 44 a 23 A, L. J. 901 = 90 Ind. Cas. 749. The Court in a proper case can 
order that the cost of the suit be paid by the next friend personally. A. 1 . R. 1927 
Mad. 1023. Appeal by minor without next firiend is not a nullity. A. I. R. 1927 Lah. 
663. A suit by minor with next friend for possession against a defendant claiming 
to be in possession as minor’s guardian is not maintainable. 21 N. L. R. 75 = 89 Ind. 
Cas. 55. Demand of security from next friend for costs is outside Court’s jurisdic- 
tion. A. 1 . R. 1954 All. 458. Minor can sue as a pauper. 70 Ind. Cas. 9t9-37 C. 

J* 394* order has no application when the minor happens to be a ward 

under the Court of Wards, and a Civil Court in which such a minor is sued has 
no power to appoint a guardian a/f /i/^m for him or to remove a guardian who has 
been acting for him. 15 Pat. 667=17 Pat. L. T. 899. There is no provision in 
the C. P. Code for calling upon the next friend to provide security for costs though 
it is open to the Court to make an orde^after the hearing for costs against a next 
friend and to call on him to provide security in the event of retiring. A. 1 . R. 
1934 All. 458. 


2 . [S. 442 .] ( 1 ) Where a suit is instituted by or on behalf of a minor 

without a next friend, the defendant may apply 

to have the plaint taken off the file, with costs 
Sen offKie.^ to be paid by the pleader or other person by 

whom it was presented. 

(2) Notice of such application shall be given to such person, and the Court, 
after hearing his objections (if any), may make such order in the matter as it 
thinks fit. 


Scope.— Where there is certificated guardian, no other person can act as 
guardian of the minor. 1 1 s Ind. Cas. 456. Order 32, rule 2, applies to cases under 
the Punjab Tenancy Act. 35 P. L R 428. Decree against minor without appointment 
of guardian af/ litem is a nullity. A. I. R. 1937 Rang. 126. One minor cannot act 
as a next friend of another minor. So Ind. Cas. 602. Rule 2 applies when on the 
face of the plaint the plaintiff appears to be a minor. If on an issue raised and 
tried in the case, the Court finds that the plaintiff is a minor, it should not dismiss 
the suit at once but should allow a reasonable time for a next friend to come on 
rea)rd and go on with the suit and it is only if no one comes forward that it should 
reject the plaint. Such suit a minor can continue after atiaining majority. 44 M. 
L.J. 515 = 74 Ind. Cas. 309 ; see also 69 Ind. Ca?. 401 ; 26 C.W.N. 631=60 Ind. Cas. 
889 ; 46 Ind. Cas. 747= 16 A.L.J 737 ; 75 Ind. Cas. 1028 ; 89 Ind. C-s. 870 = 3 Rang. 
239. Application for substitution by minor representative withDut next friend can be 
rejected. 47 M. L. J. 370 = 80 Ind. Cas. 942. Where a suit was instituted in the 
name of joint jfamily firm consisting of R and his minor son G, or holding a power 
of attorney on behalf of R, and it was found during the pendency of the suit that 
R was of unsound mind but was not so at the time the suit was instituted : Held 
that in the absence of any finding that the suit had not been properly instituted the 
Court had no power to order the plaint to be taken off the file ; Held further that 
the rules relating to suits on behalf of minor-’should not be strictly applied under 
Order 32, rule 15 to the circumstances of the case and that Order 32, rule 2, did not 
apply as the suit was property instituted. A. 1. R. 1936 Lah. 7 . 


3 . [S. 448, first para, S. 446 .] Where the defendant is a minor, the 
. Court, on being satisfied of the fact of his 

Guardian for the suit to be minority, shall appoint a proper person to be 
^ guardian for the suit for such minor 


( 2 ) An order for the appointment of a guardian for the suit may be obtained 
upon application in the name and on behalf of the minor or by the plaintiff. 

(3) Such application shall be supported by an affidavit verifying the fact 
that the proposed guardian has no interest in the matters in controversy in the 
suit adverse to that of the minor and that he is a fit person to be so appointed. 

( 4 ) No order shall be made on any application under this rule except upon 
notice to the minor and to any guardian of the minor appointed or declared 
by an authority competent in that bebalfi or, where, there is no such guardian 



702 


TflBCODB OP CIVIL PROCBOURB. 


(O. 32 , V. 3 


upon notice to the father or other natural guardian of the minor, or, where 
there is no father or other natural guardian, to the person in whose care the 
minor is, and after hearing any o’)jection which may be urged on behalf of any 
person served with notice under this sub rule. 

‘Xs) A person appointed under sub rule (1) to be guardian for the suit 
for a minor shall, unless his appointment is terminated by retirement, removal 
or death, continue as such throughout all proceedings arising out of the suit 
including proceedings in any appellate or revisional Court and any proceedings 
in the execution of a decree**. 

JV. B , — For local amendments in Allahabad, Bombay, C. P., Lahore, Mairas, 
Oudh and Rangoon. — Vtiie infra. 

Scope — When minors are before the Court, the Court is bound to see that the 
minors are represented by guardian ad Mem. A. I. R. 1928 Mad. 10$. The 
provisions of this rule are mandatory and leave no option to the Court, and it can- 
not be ignored or overlooked. 11 O. W. N. 1236=31$! Ind. Cas. 1066= A I. R. 1934 
Oudh 475 ; see also 57 M. 973 = A. I. R. 1934 Mad. 386 = 66 M. L. J. 609. Where 
minor is unrepresented, the decree against him is a nullity. A. I. K. 1931 Mad 
674 = 34 M. L. W. 317. Where proper person not appointed guardian, decree 
whether nullity or not depends on whether minor has been prejudiced by such 
irregularity. Ibid \ see also A. I. R. 1933 Mad. 170=145 Ind. Cas. 394. The 
object of the rule is that the minor should be represented by a fit person so that 
his interests will be properly guarded. 56 Ind. Cas. 313 = 7 O. L. J. 219. A 
compromise not expressly sanctioned by the Court, though beneficial is not binding 
on the minors. 3 Pat. L. J. 255 = 46 Ind. Cas. 358 ; see also 33 Ind. Cas. 941 = 9 
Bur. L. T. 158. When suit is filed .against minor in respect of whom proper 
guardian has already been appointed but whose identity or appointment is not 
known. Court is competent to appoint an officer of the Court as a guardian ad litem, 
33 Ind. Cas. 481. A decree against a minor without a guardian ad litem at 
the time is void. 31 M. L. J. 39=35 Ind. Cas. 154 ; see also 35 Ind. Cas. 707 = 38 
A 315 ; A. I. R. 1929 Cal. 586 ; 83 Ind. Cas. 913=17 S. L. R. 211 ; 82 Ind. Cas. 
516 = 46 A. 744 = 22 A.L J. 665 ; 55 C. 1241=32 C.W.N. 665 Absence of formal order 
appointing a person guardian ad litem is not fatal to the suit, i Pat. L. J. 573 = 3Slud. 
Cas. 868 -, 4 Pat. L. J. 213 = 48 Ind. Cas 245 ; 49 Ind Cas. 954. There is no rule that 
only the natural or certificated guardian of a minor can act as his next friend for 
the purpose of legal proceedings, 4S Ind. Cas. 39 = 5 0. L.J. 551. Before appoint- 
ing a guardian ad litem for a defendant who is alleged to be but never adjudged, of 
unsound mind, there must be a Court's finding that he is incapable of protecting 
h\s Own interest. 62 Ind. Cas. 770. When there has been no formal appointment 
and no appearance on behalf of a minor in a suit, it cannot be held that the minor 
has been properly represented. 2 Pat. L. T. 617 = 63 lad. Cas 4S4 ; see also 44 R- 
202 = 22 Bom. L. R. 266=56 Ind. Cas. 399 ; 64 Ind. Cas. 90 ; 65 Ind. Cas. 18 = 26 
C. W. N. 781 = 34 C. L. J 293 ; 66 Ind. Cas. 137 = 3 Pat. L. T. 45 * -. 3 Lah. 417 = 
69 Ind. Cas. 561 ; A. 1 . R. 1936 Kang. 237=163 Ind Cas. 499. 

Guardianship enures for whole lis unless revocked. 78 Ind. Cas. 780 = 7 N. L. 
J. 110 ; see also 75 Ind. Cas. 457 = 44 A. 619=20 A. L. J 599 ; A. I. K. 1930 All. 
456= 1930 A. L. J. 771 = 52 A. 594. Mere irregularity in the appointment of guardian 
will not be a ground for setting aside the decree in the absence of prejudice to 
minor. A. I. R. 1925 All. 351=47 A. 357=23 A. L. J. 44 = 86 Ind. Cas. 86 ; see 
also 88 Ind. Cas. 295 ; 80 Ind. Cas. S4t = 4^ M. L. T. 363=19 L. W. 678 ; 5 Lah. 
38 = 75 Ind. Cas. 449 : 74 Incl. Cas. 82i = A. I. R. 1924 Oudh 178 ; 74 Ind. Cas. 821 = 
9O. &A. L. R. 463; 71 Ind. Cas. 705 = 2 Pat. 335 = 4 P. L. T. 147*71 Ind. 
Cas. 7 ; 9 O.L.J. 141=67 Ind. Cas. 808 ; 42 Ind. Cas. 421 =6 L.W. 272 ; 31 Ind. Cas. 
45 = 61 P.R. 1915 ; 97 Ind. Cas. 514=49 A. 123 = 24 A. L. ]. 970 (F. B.)= A. I. R. 1926 
All. 545. Though the manager of a joint family represents the whole family where a 
minor member is impleaded as such, but no attempt is made to get a guardian 
appointed for him decree in the suit cannot bind the minor. A. 1 . R. 1931 All. 166 = 
1931 A. L, J. 152, Where the natural guardian does not wish to represent ^ he 
minor, the Court can appoint another person as his guardian. 30 P. L. K. 590= 
19^ Ind. Cas. 565. Decree passed against a minor respondent represented by a 


* Inserted by Act XVI of 1937. 
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guardian ad hitm who enters appearance and defends appeal but dies 'during 
pendency of appeal without fresh guardian being appointed is voidable only and 
is binding unless avoided. A. 1. R. 1930 Pat. 473 = 1 1 P. L. T. 361. There is 
nothing in the Code permitting the appointment of joint guardian ad litem. Where 
in a suit on mortgage against two persons and their minor children, the Court 
without issuing any notice to the minors or other persons who might be fitted to 
act as guardians of the minors and without taking any steps to comply with the 
provisions of Order 32, rules 3 and 4 passes an tx parte order appointing the two 
persons as guardians ad litem jointly for the same minors and the interest 
of the guardians ad Utem are adverse to those of the minors, the appointment 
of the guardians ad litem is defective. A. I. R. 1936 Rang. 237= 163 Ind. Cas. 
499. Where such guardians fail to put forward, while representing the minors* 
a substantial defence which is available to the minors and which ought to have 
been raised on their behalf, the decree passed in such suit is not binding on the 
minors, although the guardian ad litem may have substantially represented the 
minor in that suit. A suit by the minor for a declaration that the decree is not 
binding on them is competent. Ibid, The appointment of a guardian ad litem 
is not irregular merely for the reason that the wishes of the natural guardian were 
not considered by the Court. 61 C. 227 = 59 C. L. J. 9=A. I. R. 1934 Cal. 474. 
Where a minor is not in any way prejudiced by not having a guardian during 
the comparatively short period of three months when he was a minor, the suit 
does not fall under Order 32, rule 3. 36 P, L. R. 3i5 = A. I. R. 1934 Lah. 274. 

Guardian a/f is to be appointed before the minors are asked to file a written 
statement. A. I. R. 1934 Oudh 171 — ii O. W. N. 393=^148 Ind. Cas. 4i;6. In order 
to have a decree passed against a minor after appointment of guardian a// 
it must be shown that actual prejudice was caused to the minor. A. I. R 1934 Lah. 
132. Before appointing a person as a guardian ad litem of a minor the Court 
must satisfy itself that the proposed guardian is a fit and proper person to represent 
the minor. 36 Bom. L. R. 8^4=A. 1 . R. 1934 Bom. 390. The absence of a formal 
order by the Court appointing a guardian ad Itietn for a minor defendant is only 
an irregularity and not an omission fatal to the suit. 10 Luck. 293—152 Ind. Cas. 
839= II O. W. N. 1 403 = A. I. R. 1935 Oudh 183. Where a minor having certificated 
guardian sues under guardianship of another and suit is not dismissed, permission 
of Court is implied. A. 1 . R. 1935 ^49=1 55 

Non-appointment of guardian objected to during proceedings cannot be 
condoned. A. I. R. 1933 Pesh. 63. Where guardian is not proper and negli- 
gent, an ex parte decree against a minor can be set aside and a new guardian 
can be appointed. 1932 A. L J. 1128=55 A. I36=A. I. R. 1933 116 ; but 

see 59 C. 1108=1932 Cal. 888. Rule 3 applies to revenue proceedings. A. 1 . R 
1931 All. 656=1931 A. L. J. 1152. Decree against a minor can be set aside 
on the ground of fraud. A. I. R. 1932 All. 293 (F. B.J=i932 zV L. J. 437. Where 
defendant was minor at the time of the institution of the suit but attained 
majority within 3 months and no guardian was appointed, the suit does not 
fail in the absence of any prejudice to the minor. A. I. R. 1934 Lah. 274 >, 
see also A. I. R. 1934 Oudh 171. Rules under Order XXXll do not expressly 
apply to execution proceedings and after passing of decree trial Court becomes 
functus officio for the purposes of removing the guardian and appointing a fresh 
guardian in his place. A. 1. R. 1930 All. 456 = 1930 A. L. J. 771 = 52 A. 494 ; see 
also 84 Ind. Cas. 68=28 C. W. N. 963 = 39 C. L. J. 590 ; 35 C. L. J. 9- Where there 
is a guardian appointed under the Guardians and Wards Act and another person 
is appointed as a guardian ad litem decree obtained against the minor Is a nulity. 
A. I. R. 1929 Mad. 213 (F. B.)=53 M. 275=56 M. L. J. 175. Costs cannot be 
awarded personally against a guardian ad litem. A, I. R. 1929 All. 18 = 26 A. L. J. 
705 = 50 A. 733* The provisions of Order XXXll have also no application to 
proceedings under s. 40 of the Bengal Tenancy Act. A. 1 . R. 1927 Cal. 374. The 
provisions of Order XXXII, rule 3, are mandatory. L. R. 2 A. 180 Rev.; but see 
93 Ind. Cas. 848=A. I. R, 1926 Lah. 435. The improper appointment of guardian 
invalidates the proceedings in suit including decision, from the point that improper 
appoyitment is made. 45 A. 606=76 Ind. Cas. 765. If guardian ad litem is 
appointed when defendant is a major without giving any notice of such appointment 
decree is not binding on him. 2 O. L. J. 562 ; 32 Ind. Cas. 380 ; see also 49 Jnd. 
Cas. 627. Where a person has executed a document on behalf of a minor and a 
suit is filed on that document against the minor, the question whether that person can 
be validly appointed guardian ad litem is not a pure question of law, but one of fact 
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and no hard and fast rule can be laid down. 36 Bom. L. R. 844= A. I. R. 1934 Bom. 
390 ; see also A. I. R, 1935 Oudh 183=^11 O. W. N. i403-« 10 Luck. 293 ; but sec A. 
I. R. 1937 All. 374. 

Notice.— It is not correct to order a substituted service on a person to show 
cause why he should rot be appointed a guardian. A. I. R. 1930 All. 609^1930 
A. L. J 1020. Fraud in service of notice vitiates the proceeding against the minor. 
A. I. R. 1029 M. W. N. 139 ; see also A. I. R. 1922 Mad. 485 ; A. I. R. 1923 Mad. 
553. Where all the near relatives are parties to suit and having no interest adverse 
to minor notice need not be issued against them. A. I R. 1929 Sind 32 ; see also A. 
I.R. 1934 Lab. 132. Where appointment of guardian is properly made, but no 
notice was served upon the minor or his natural guardian, the appointment is not 
irregular. A. I. R. 1934 Pat. iii ;sce also A. 1. R. 1934 Pat. 427*15 P. L. T. 380. 
No notice is necessary in case of appointment of new guardian, in place of old 
one. 14 L* T. 441* A. I R. 1933 Pat. 473* Appointment without notice to minor 
or the persen appointed guardian is irregular and the decree is not binding on the 
minor. A. I. R. 1932 Lah. 521*33 P. L. R. 551 ; see also 53 A. 427*1931 A. L. J. 
I52*A.I R i 93> All. 136; see also A.l.R. 1935 Oudh 287*1935 O.W.N. 333. The ap- 
pointment of a guardian without notice to the minors merely amounts to an irregularity 
which will not justify setting a decree aside except upon proof of fraud or collusion 
on the part of the guardian. A. I. R. 1928 All. 621*26 A. L. J 834 ; 109 Ind. Cas. 
521 ; A. I. R. 1923 Lab. 575 ; see also A. I. R. 1927 Bom. 613 = 29 Bom. L. R. 1357 ; 
A. I. R. 1927 Cal. 865*46 C. L. J. 287. Notice to minor after appointment of 
guardian adliUtn is not necessary. 4 Pat. L. T. 329*71 Ind. Cas. 341 ; see also 
42 Ind. Cas. 421*6 L. W. 272. Notice under rule 3 (4) for appointment of a 
guardian ad litem must be served upon the natural guardian. 45 Ind. Cas. 253=^4 
Pat. L. W. 373 ; sec also 36 Ind. Cas. 253*4 Pat. L. W. 373 *, see also 36 Ind. Cas. 
794=4 L. W. 362 ; 41 A. 237=17 A. L. J. 249-50 Ind. Cas. loi • 56 Ind. Cas. 313 
*7 O. L. J. 2ig ; 59 Ind. Cas. 737 ; 59 Ind. Cas. 936 ; 59 Ind. Cas. 757 ; 70 Ind. 
Cas. 867 ; 73 Ind. Cas. 409*44 M. L. J. 299. 

Clause (5). — "Rule 3 of Order XXXII of the First Schedule to the Code of 
Civil Piocedure, 1908, lays down that where the defendant is a minor, the Court 
shall appoint a proper person to be guardian for the suit for such minor. It has 
been held by the High Courts that an appointment made during the course of 
original suit endures during proceedings in appeal. There is no provision in the 
Code requiring fresh appointment of guardians for the execution proceedings 
following suits. It might therefore be thought that a guardian ad litem appointed 
during a suit continues as such till the termination of execution proceedings. But 
some High Courts follow a different interpretation and one of them has held that 
the guardian ad litem appointed by a Court for a minor defendant does not conti- 
nue to be the guardian for the suit in execution proceedings without a fresh appoint- 
ment. The Bill purposes to make it clear that the appointment endures throughout 
all proceedings arising out of the suit, including those in any appellate or revi- 
sional Court and those in the execution of a decree. — Statement of Obj ects and Reaeons , 


4. [Ss. 443. 444. 445, 456, 457 and R. S. C 0 65, r. 13.| (1) Any per- 
, son who is of sound mind and has attained 
ap^inSd’guardian'for majority may act « next friend of a minor or as 
the suit. guardian for the suit : 


Provided that the interest of such person is not adverse to that of the minor 
and that he is not, in the case of a next friend, a defendant, or, in the case of 
a guardian for the suit, a plaintiff. 

( 2 ) Where a minor has a guardian appointed or declared by competent 

authority, no person other than such guardian shall act as the next friend of 
the minor or be appointed his guardian for the suit unless the Court 
considers for reasons to be recorded, that it is for the minor’s welfare 
that another person be permitted to act or be appointed, as the case 
may he. ^ 

(3) No person shall without his consent be appointed guardian for 
the suit. 

( 4 ) Where there is no other person fit and willing to act as guardian for 
tlie suit, the Court may appoint any of its officers to be such guardian, and 
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may direct that the costs to be incurred by such officer in the performance 
of his duties as such guardian shall be borne either by the parties or by 
any one or more of the parties to the suit, or out of any fund in Court in 
which the minor is interested, and may give directions for the repayment 
or allowance of such costs as justice and the circumstances of the case 
may require. 

iV. A— For local amendments in Allahabad, Calcutta, C. P., Lahore, Oudh, 
Patna and Rangoon. — Viife infra. 

Scope. — This rule does not apply to non-contentious probate proceedings. 24 
C. W. N. 538=59 Ind. Cas. 435. Non-representation of a minor by a guardian is 
fala^ 25 C. W. N. 525 ; see also 63 Ind. Cas. 484=2 P. L. T. 617. Irregularity in 
appointment and prejudice to minor are factors to be considered in cases of setting 
aside decree against minors on the ground of improper appointment of guardian. 83 
Ind. Cas. 323. Consideration of minor’s wishes is desirable. 6 P. L. J. 82 = 2 P. L. 
T. 1 16=59 Ind. Cas. 936 ; A. I. R. 1929 Lah. 257 = 30 P. L. R. 17. Paternal grand- 
mother is preferable in the absence of mother. Pardanaihin lady can be 
appointed. 6 P. L. J. 82 = 59 Ind. Cas. 936. Appellate Court can suo moto 
set aside decree agairst minor if not properly represented. 51 Ind Cas. 583. 
Ex parte decree against minor if properly represented by guardian ad litem binds 
him. 37 Ind. Cas. 389. But defect in appointment is not always fatal. 12 L. W. 
243 = 39 M. L. J. 375 = 43 M. 842 = 59 Ind. Cas. 962. Misdescription as minor does 
not invaildate decree if within his knowledge. 66 Ind. Cas. 433 = 34 C. L. J. 302. 
An insolvent can be appointed as a guardian ad litem of an infant. 88 Ind. Cas. 
254- Question whether certain person should or should not be appointed next 
friend is ancillary to suit and the decision thereon is revisable, A. I. R. 1929 Lah. 
257 = 11 Lah. L. J. 130=113 Ind. Cas. 901. 

Sub-section ( 1 ).— In order to invalidate the appointment, adverse interest of 
the guardian must be proved. A. I. R. 1927 Mad. 668=52 M. L. J. 709 ; see also 
A. I. R. 1926 Mad. 1146=97 Ind. Cas. 703 ; A. I. R. 1929 Mad. 213 (F. B.) = 52 M. 
275 i A. I. R. 1925 All. 214—83 Ind. Cas. 323. Guardian with adverse interest is no 
guardian, 47 M. 79 = 45 M. L. J. 625 = 76 Ind. Cas. 1018 ; 56 Ind. Cas. 97. Interest 
IS not adverse because minor is benamidar for next friend. 68 Ind. Cas. 191. In 
mortgage suit father cannot represent minor as he cannot plead illegality and 
irregularity. 3 P, L. T. 709 = 66 Ind. Cas. 945; see also 66 Ind. Cas. 372=44 A. 
525 — 20 A. L. J. 329. Minor is not properly represented when guardian is nominated 
by adverse party. 45 C. 538=21 C. W. N. 1043 = 41 Ind. Cas, 503. Where uncle 
having adverse interest is appointed, the appointment is not proper' A. I. R. 1934 
All. 212. 

Sub-Bection ( 2 ).— Certificated guardian alone can be guardian ad litem unless 
welfare of minor requires otherwise. 46 Ind. Cas. 316=5 P. L. W. 92; see also 
43 M. 808 = 39 M. L. J. 239=59 Ind. Cas. 842 ; 83 Ind. Cas. 290=2 Pat. 296. 
Appointment of certificated guardian without his consent is invalid and decree is not 
binding on minor, sub-rule (3) being mandatory. 26 C. W. N. 7Si = 34C. L. J. 
293=65 Ind. Cas. iS. Under the old Code certificated guardian’s consent could be 
presumed. 34 C. L. J. 302 = 66 Ind. Cas. 433. If guardian is proper, reason under 
rule (2) may not be recorded. 44 M. L J. 515=17 L. W. 558 = 74 Ind. Cas. 309. 
The fact that the guardian of the minor is his step-brother would not alone be 
sufficient justification for holding that he is intentionally possessing the interests 
of the minor or that his interest is in any way adverse to that of the minor 
especially where he himself is to be equally affected by the decree with 
the minor A. I. R. 1935 Lah. 44=157 Ind. Cas. Soi. The interest of every 
litigant in a partition suit is naturally exclusive and is into conflict with that of 
other. In such suits, there a brother is disqualified to act as next friend of sister. 
37 P. L. R. 1 12= A. L. R. 1935 Lah. 215. The effect of Order 32, rule 4(2) is that, 
normally if a minor wishes to institute a suit and he has a certificated guardian, 
then that certificated guardian Is the right person to act as the next friend of 
the aiinor. If, however, a suit is brought against a minor, who already has a 
certificated guardian then he is the person who must be appointed guardian 
for the suit unless the Court otherwise decides. The mere fact that such guardian 
subsequently ceases to be the certificated guardian and some body else is appointed 
in his stead, does not of itself, impose such absolute and fundamental disquali- 

C. P, Code— 89 
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iication that he automatically vacates his office and becomes functus officio. 
39 C. W. N. 293= A. I. R. 1935 Cal. 160 = 61 C. 1023=155 Ind. Cas. 882. 

Sub-860tion (3). — No person can be appointed without his consent. 24 C. W. 

N. 511 ; 43 Ind. Cas. 563 ; 40 Ind. Cas. 2 ; 72 Ind. Cas. 475»37 C. L. J. 496 ; 
4 P. L. T. 575 =*72 Ind. Cas. 637 ; 84 Ind. Cas. 68 = 28 C. W. N. 963 ; 87 Ind. Cas. 
238; 54 C. 450=31 C. W. N. 634 ; A. I. R. 1931 Oudh 50 = 7 O. W. N. 1109. 
The representation of a minor by a non-consenting guardian is no representation at 
all and all proceedings while the minor is under such guardianship are null and 
void against him. 161 Ind. Cas. 2Co=A. I. R. 1936 Pesb. 40. Consent under rule 4, 
clause (3), need not be express ; it is a pure question of fact to be decided 
on evidence. A. I. R. 1925 Mad. 30=47 M. 783 = 47 M. L J. 273 = 83 Ind. Cas. 
312 ; see also A I. R. 1924 Lah. 97=5 Lab. L. J. 487 = 79 Ind. Cas. 572 ; 59 Ind. 
Cas. 671=43 A. 104; 25 C. W. N. 525=62 Ind. Cas. 464; 77 Ind. Cas. 628 = 
47 M. 476 ; 83 Ind. Cas. 323 = A. 1. R. 1925 All. 214; 47 M. 783 = 47 M. L. J. 
273=83 Ind. Cas. 312 ; A. 1. R. 1927 Oudh. 173 *, 52 M. L. J. 709= A. 1. R. 1927 
Mad. 668 ; A. 1. R. 1927 Oudh 560=4 O. VV. N. 791; A. I. R. 1931 Oudh 50 = 7 

O. W. N. 1109. Want of consent of guardian is not fatal unless prejudice is caused. 
2 P. L. J. 390 =40 Ind. Cas. 227. 

Sub-seotion (4). — Under this tule it is necessary to sue 6rst that the father or 
any other person, the mother, with whom the minor is living, should be 
appointed as guardian. A. I. R. 1934 All. 212 = 149 Ind. Cas. 988. If the father is 
not a fit person, the Court is bound to protect the interest of the minor against the 
act of the father. A. I. R. 1929 Mad, 738 = 52 M. 845 ; see also A. I. R. 1929 Mad. 
393=29 L. W. 393. A shehaii\^ not a proper person to institute a suit on behalf 
of the idol, where he is actually a defendant in the case. A. I. U. 1930 Pat. 97 = 1 18 
Ind. Cas. 279. Where the minor is not properly represented the Court can restore 
the case to its original number and file. A. I. R. 1930 All. 644=1930 A. L. J. 938. 
Where proposed guardian does not appear though served and the Court without 
enquiry if there was any other person willing to act appoints officer of Court, 
appointment is irregular but not null and void. A. I. R. 1929 Pat. 360=10 P. L, T. 
79=8 Pat. 558 ; see also 110 Ind. Cas. 346 ; A. 1. R. 1926 Mad. 950=93 Ind. Cas. 
84. Where natural guardian is unwilling to act, appointment of clerk of Court is 
valid. 46 M. L. J. 12=77 Ind. Cas. 464. False affidavit of absence of "person fit 
and willing to act*' vitiates decree. A. I. R. 1923 Mad. 553=44 M. L. J. 513=74 
Ind. Cas. 309. Absence of affidavit alleging there was no other person fit and 
willing to act as guardian is immaterial. 73 Ind. Cas. 409=44 M. L. J. 299. A vakil 
is an officer of the Court for purposes of rule 4. 45 A. 395 = 71 Ind. Cas. 975. 
Order as to costs to be incurred by pleader as guardian can be made under the rule. 
A. I. R. 1923 All. 298=71 Ind, Cas. 975 ; see also A. I. R. 1933 Nag. 329=16 N. L. 
J. 206. As regards effect of non-appearance of natural or certificated guardian on 
notice, vide 4 P. L. T, 127 = 83 Ind. Cas. 290. 

5* [Ss. 441, 444. ] (1) Every application to the Court on behalf 
Representation of minor by ^ minor, other than an application under 
next friend or guardian for the rule 10, sub-rule (2), shall be made by his next 
suit. friend or by his guardian for the suit. 

(2) Every order made in a suit or on any application, before the Court 
in or by which a minor is in any way concerned or affected, without such minor 
being represented by a next friend or guardian for the suit, as the case may be, 
may be discharged, and, where the pleader of the party at whose instance such 
order was obtained knew, or might reasonably have known, the fact of such 
minority, with costs to be paid by such pleader. 

Scope. — Words ''every applicatiou" includes execution application. A. I. R. 
1930 Nag. 185=26 N. L. R. 173. Application for setting aside execuiion sale against 
minor can be made by person interested in minor if guardian ad litem neglects his 
duly. A. 1. R. 1930 Nag. 185 = 26 N. L. R. 187. Application by discharged guardian 
is not tenable. 3 P. L. T. 61=6 P. L. J. 171 =62 Ind. Cas. 235. None but guardian 
a if /i/m cau prefer appeal. 44 A. 619=20 A. L. ]. 599^75 Ind. Cas. 457* Award 
binds minors if propeiiy represented in arbitration proceedings. A. 1. R. 1930 Mad. 
^=3 oL.W. 868. 

No separate appointment of guardian need be made in execution if manager 
reprinting joint property is a party to it. A. I. R. 1929 Mad. 275=30 L. W. 995. 
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Decision of a suit filed by guardian’s agent with his knowledge or permission does 
not bind minor. A. I. R. 1930 All. 875 = 128 Ind. Cas. 763. 


Receipt by next friend or 
guardian for the suit of pro- 
perty under decree for minor. 


6- IS. 461 ] ( 1 ) A next friend or guardian 
for the suit shall not, without the leave of the 
Court, receive any money or other movable 
properly on behalf of a minor either — 

{a\ by way of compromise before decree or order, or 
(^) under a decree or order in favour of the minor. 

(2) Where the next friend or guardian for the suit has not been appointed 
or declared by competent authority to be guardian of the property of the 
minor, or, having been so appointed or declared, is under any disability known 
to the Court to receive the money or other movable property, the Court shall, 
if it grants him leave to receive the property, require such security and give 
such directions as will, in its opinion, sufficiently protect the property from 
waste and ensure its proper application. 


N. Z?.— For local amendment in Madras . — Vide infra. 

Scope. — Appointed guardian failing to furnish security cannot act for minor 
unless app3inted guardi.in ad liUm, Ind. Cas. 368 Court has to see that next 

friends act bona fide for interest of minor and not for their personal benefit. 
65 M. L. J. 630 = A. I. R. 1933 Mad. 890 (F. B.) Section 194 of the Succession Act is 
not controlled by Order 32, rule 6. 36 C. W. N. 871 = A. I. R. 1933 Cal. 17 \ but see 
A. I. R. 1927 Sind 187. Kiifia not acting as next friend cannot receive de- 
cretal amount without Court’s leave. 47 M. L. J. 491=82 Ind. Cas. 588 ; 1930 M. 
W. N. 1240. But where If aria is not acting as guardian of the minor leave 
of Court is not necessary. A. I. R. 1927 Pat. 329=8 Pat. L. T. 708 = 103 Ind. Cas. 
75. Next friend cannot draw money from Bank without leave of the Court. A. 
I. R. 1930 Lab. 496 = 31 P. L. R. 171 = 131 Ind. Cas. 282. Payment to next friend 
without Court’s leave being invalid cannot give cause of contribution among 
judgment-debtors. A. I. R, 1924 Mad. 279=19 L, W. 686=76 Ind. Cas. 905 ; see 
also A. 1 . R. 1924 Lah. 681 = 78 Ind. Cas. 285. Order XXXll applies to Succession 
Certificate Act. 101 Ind. Cas. i66 = A. I. R. 1927 Sind 187. Provisions of Court 
Fees Act and Stamp Act apply to security bonds under r. 6. 42 C. L. J. 5 = 29 C. W. 
N. 851 = 53 C. loi (F. B.). Where a guardian of a minor wants to withdraw money 
on behalf of the minor, he can be called upon by Court to furnish security. A. I. 
R. 1937 Sind 173. Refusal on demand by minor creditor without security of valid 
discharge would not make defendant liable for costs of suit. 64 Ind. Cas. 385 ; 
see also 41 M. 40 = 39 Ind. Cas. 928=1917 M. W. N. 493 . A bond carrying a per- 
sonal liability by the security and given under rule 6, being for the protection 

of the minor’s interest against his guardian is not a bond which is enforceable by 

execution in the manner provided by s. 145. The bond being given in pur- 
suance of an order made under rule 6, suit is the proper remedy. A. I. R. 1936 
Mad. 953 = 71 M. L.J. 675=44 L. W. 621 = 1936 M. W. N. 1127. Where the bond 
is given to ihe additional Munsiff he is competent to assign it. Ibid ; see also 
A. I, R. 193+ Mad. 262=66. M. L. J. $40=57 M. 803=148 Ind. Cas. 846. 

7. [S. 462 . J ( 1 ) No next friend or guardian for the suit shall, without 

the leave of the Court, expressly recorded in 
Agreem^ent or compromise proceedings, enter into any agreement or 

by next friend or guardian for compromise on behalf of a minor with refer- 
tne suit. which he acts as next fiiend 

or guardian. 

( 2 ) Any such agreement or compromise entered into without the leave 

of the Court so recorded shall be voidable against all parties other than 

the minor. 

/f, if.— For insertion of new rule in Madras . — Vide infra, 

SCOp6.— No next friend or guardian can compromise case for minor without 
leave of Court expressly recorded, (1917I Pat. 77=* 35 Ind. Cas. 675 ; 44 Ind. Cas. 
164. Compromise effected after passing decree is governed by rule 7. 31 M. L. J. 
207=35 Ind« Cas. 70. Mere recording a compromise and passing a decree accord- 
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ing to it is no sanction. 39 M. 853=30 M. L. J. 465-32 Ind. Cas. S81 ; see also 
00 '* 539-51 C. L. J. 364 ; but see 39 Ind. Cas. 53 = 9 P. L. R. 1917 ; 
71 M. L. J. 388= A. I.R. 1936 Mad. 861. Directions given in rule 7 are not formal but 
mandatory. A. I. R. 1933 All. 149 ; A. I. R. 1931 Bom. 5oo‘=s33 Bom. L. R. 1033. 
Where sanction to compromise by a guardian is given by. Court after considering 
terms of compromise the decree is binding on minor. A. I. R. 1931 AH. 425=1931 
A. L. J. 301 ; see also A. 1. R. 1933 Pat. 104=1933 Pat. 109. Where 
compromise of suit has been entered by member of a joint Hindu family on be- 
half of his minor wards and himself, without leave of Court, it is not binding 
on minor nor on him as there was no legal necessity for it. A. 1. R. 1931 Mad. 
218 = 59 M. L. J. 1397=32 L. W. 188. Order allowing compromise and granting 
decree in terms of it is illegal if Court does not consider whether compromise 
would benefit or prejudice. A. I. R. 1932 Lah. 521 = 33 P. L. R. 551. Order 32, 
rule 7 applies to execution proceedings. A. I.R. 1933 Mad. 456 (F. B.)=56 M. 
430=64 M. L. J. 437; 78 Ind. Cas. 291 ; 62 Ind. Cas. 234=5 P. L. T. 379. Refe- 
rence to arbitration by guardian without leave does not make decree based on 
award voidable at the instance of patties other than minor. 35 C. VV. N. 238=58 
C. 628=52 C. L. J. 298= A. I. R. 1931 Cal. 21 1 ; see also A. I. R. 
1931 All. 307 = 53 A. 428=1931 A. L. J. 170; A. I. R. 1931 Cal. 211=35 C. W. 
I^. 238 = 58 C. 628 ; 52 Ind. Cas. 752; A. I.R. 1930 Oudh 432 = 7 Q. W. N. S15. 
Compromise without leave is voidable. Burden of proof of absence of benefit is on 
minor. A. I. R. 1927 Lab. 687= 10 Lah. L. J. 23 ; A. I. R. 1925 Nag. 325 = 21 N. 
L. R. 43 = 86 Ind. Cas. 375 ; 29 C, W. N. 597 = 4i C. L. J. 213 = 88 Ind. Cas. 369 ; 
90 Ind. Cas. 1049=49 M. L. J. 443 ; 72 Ind. Cas. 1049 = 4 P. L. T. 31 1 ; 65 Ind. 
Cas. 50=15 S. L. R. 165; 62 Ind. Cas. 794 = 79 P. L. R. 1922 ; 61 Ind Cas. 118 

= 14 b. L. R. 245 ; 58 Ind. Cas. 17S; 56 Ind. Cas. 878=1 Lah. 341 • 50 Ind. Cas. 

752=17 A. L. J. 789. Where minor seeks to avoid decree he can avoid it in /ofo 
and not in part. 39 M. 853 = 32 Ind. Cas. 881. The powers of a next friend acting 
for a minor in the course of a suit are noi wider after the decree than before 
it. This rule or at any rate the principle embodied in it, is applicable 10 agree- 
ment in execution proceedings. 17 Pat. L. T. 743= A. I. R. 1936 Pat. 506 
— 165 Ind. Cas. 857. If the parties come to an agreement to settle an appeal on 
certain terms which puts an end to it, such a settlement, if it affects the in- 
terests of a minor, must under this rule, but subject to the leave of the Court. 

161 Ind, Cas, 75* *="^936 M. W. N. 123 = A. I. R. 1936 Mad. 494. The provisions of 
rules 6 and 7 of Order 32, C. P. Code, do not restrict in any way the powers 0} 
a father or manager of a joint Hindu family to receive the amount of a decree 
in favour of the farnily and to give a valid discharge so as to bind a minor 
member of his family also, who is a pariy to the suit, without obtaining the 
leave of the Court in cases where such father or managing member is not the 
next friend of the said minor. 161 Ind. Cas. 969= 1936 M. W. N. 158 = 43 L. W. 

390= A, I. R. 1936 Mad. 434 = 70, M, L. J. 700. A compromise arrived at by 

guardian at/ litem without obtaining the leave of ihe Court under this rule is 
voidable against all persons who are majors and not void ; but it does not bind 
the minor in any way. 1936 A.L.J, 1366 = A.I R. 1936 All. 81 1. If the next friend of a 
minor expresses his willingness to relinquish the claim of the minor, should 
the opposite party take a certain oath, it is only a special method of proof ad- 
opted by the next friend and is not at all a compromise, and if the iniersts of 
the next friend are identical with the minor then sanction under this rule is 
not necessary for adopting special oath as a form of proof. A. 1. R. 1936 Lah. 
235 = 38 P. L. R, 629=162 Ind. Cas. 921. The disability imposed by Order 32, 
rule 7, will apply only to a father who is also the guardian ad litem for his 

minor son in a suit. Where the minor defendant is represented not by the 

father but by a Court guardian and where no attempt has been made to show 
that the compromise entered into by the father on behalf of the minor is im- 
proper or prejudicial to his interest, the Court is not justified to his interest, 
and Court is not justified in extending the provisions of Order 32, rule 7, either 
by analogy or on considerations of policy. A. I. R. 1937 Mad. 446. Paragraph 
Sch^edule II and Order 32, rule 7, should be read toge'her and each governs 
the other. The only distinction is, where the guardian of a minor has agreed 
to join in the reference to arbitration, the requirements of para i, Schedule II, 
arc complied with, but unless and until the leave of the Court has been obtained 
and expressly recorded in the proceedings, the requirements of Order 32, 
rule 7^art) not fulfilled. A. I. R. 1937 All. 65 (F. B.) ; see also A. I. R. 1936 Lah. 
66s \ A. I. R. 1931 Cal. 21 1 ; A. I. R. 1935 Sind 235 ; A. 1. R. 1935 Mad. 523. 
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Where a petition for leave is filed under Order 32, rule 7, the Court should consi- 
der whether the compromise is or is not in the interest of the minors. A. I. R.1934 
Kang. 168. A compromise of suit made on behalf of a minor without strict com- 
pliance with the provisions of this rule, though not enforceable against minor is 
enforceable against adult co- obligees. 39 M. 409=43 I. A. 99= 14 A. L. J. 534= 18 
Bom. L. R. 432 = 24 C. L. J. 74=®34 Ind. Cas. 213 (P.C.). Court of Wards can com- 
promise without Court’s leave. 44 C. 829=37 Ind. Cas. 971 ; 123 Ind. Cas. 693 = 
A. 1. R. 1930 Sind 217. Guardian cannot agree to vary terms of decree without 
Court’s leave. 40 Ind. Cas. 820—1917 M. W. N. 327. A minor is not bound where 
the next friend withdraws suit without any reason and without leave of the Court. 59 
P. R. 1919 = 47 Ind. Cas. 508. Natural guardian on behalf of minor can enter into 
arbitration so as to be binding on minor if it is proper, reasonable and for benefit of 
minor. 44 B. 202 = 22 Bom. L. R. 266= 56 Ind. Cas. 399; see also 43 B. 258 = 48 
Ind. Cas. 238 (F. B ). In a suit against firm though one member is minor, sanction 
of Court is not necessary. 68 Ind. Cas. 750. Reference on minor’s behalf without 
Court’s leave is no ground of appeal. A. I. R. 1931 Cal. 211 = 35 C. W. N. 238=58 
C. 628. Compromise against recorded custom by which property belonging to minor 
is given to widow is not for benefit of minor. A. I. R. 1933 Lah. 468 = 34 P. L. R. 
40Q. An attorney’s authority to act ends even when guardian ad litem informs the 
Court that the suit has been settled out of Court. A. I. R. 1932 Bom. 401 = 34 
Bom. L. R. 614. Where application is made to Court that Court should decide 
case as arbitrator signed by pleader duly authorized and stating that some defend- 
ants were minors, sanction of Court is presumed from adopting application. A. 1. R. 
1934 Lah. 176. There is a heavy duty cast upon the counsel appearing for a 
minor to satisfy himself that the compromise is for the benefit of the minor, and a 
similar duty is cast upon the Court to sciutinize the compromise and satisfy itself 
before sanctioning it. A. I. R. 1935 Sind 95. 

Guardian’s offer to abide by special oath without leave not being compromise 
binds minor if not tainted with fraud or negligence. A. F. R. 1930 Cal. 463 = 34 
C. W. N. 310=129 Ind. Cas. 408 ; see A. I. R. 1934 Mad. 260 ; but see 44A. 117 = 
64 Ind. Cas. 646. All facts necessitating compromise must be placed before Court 
for obtaining leave either in evidence or by affidavit. A I. R. 1930 Cal. 539=51 
C. L. J, 364= 127 Ind. Cas. 785. No particular formula is necessary to be used by 
the Court in order to grant the leave and when it is shown that an application was 
made by the guardian to the Court asking for leave to enter into the compromise 
and the Court makes a note of that application and passes a decree in terms of the 
compromise, it must be held that the leave of the Court was expressly recorded. 
72 Ind. Cas. 1049 = 4 P. L. T. 311 = 1 P. L. R. 217 ; (193O A. L. J, 76=125 Ind. Cas. 

587 ; A. I. R. 1928 Pat. 40=104 Ind. Cas. 753 ; A. I. R. 1928 All. 534 ; A. I. R. 1927 

Cal. 796=46 C. L. J. 441 ; A. I. R. 1927 Lah. 320=28 P. L. R. 184 = 9 Lah. L. J. 
141 ; A. 1. R. 1926 Bom. 291 = 28 P. L. R. 362 — 94 Ind. Cas. 101 ; A. I. R. 1926 
Sind 128=20 S. L. R. 116=98 Ind. Cas. 550 ; but sec 60 Ind. Cas. 980=2 P. L. T. 
325. Next friend giving up claim against one of the defendants, sanction is neces- 
sary. A. I. R. 1926 Mad. 119=22 L. W. 629=91 Ind. Cas, 727. Agreement to file 
award requires sanction. 83 Ind. Cas. 913=17 S. L, R. 21 1. Valid compromise 
under rule 7 cannot be set aside under s. 29i Guardian and Wards Act. A. I. R. 
1930 Lah. 250=31 P. L. R. 131 = 122 Ind. Cas. 103. Compromise by leave of Court 
should not be set aside unless fraud or misrepresentation is proved. A. I. R. 1930 

Lah. 250 = 31 P. L. R. 131 ; A. 1. R. 1927 Bom. 11*50 B. 716 ; A. I. R. 1927 Cal. 

796. Leave granted under misapprehension does not validate compromise. A. 
1. R. 1929 Lah. 279=30 P. L. R. 116=11 Lah. L. J. 14. Fair compromise 
with leave honestly obtained cannot be set aside only because if turned out 
to be against minor’s interest. 51 C. L. }. 364= A. I. R. 1930 Cal. 539. Compromise 
by guardian after defendant attains majority is not binding though with 
sanction. A. I. R. 1928 Mad, 294= 51 M. 763=55 M- I- J- 374= > 18 Ind. Cas. 
294. Absence of sanction does not of itself invalidate a compromise between 
parties who are majors, A. I. R. 1925 Cal. 866=29 C. W. N. 597=4° C. L. J. 213 
= 88 Ind. Cas. 369 ; see also A. I. R. 1927 Cal. 870=55 C. 210. Concealment of 
material facts by guardian vitiates Court’s sanciion. 12 O. L. J. 366=88 Ind. Cas. 
804. Assignment of decree in minor’s favour requires sanction. A. I R. 1925 Mad. 
1287=49 M. L. J. 443=99 Ind. Cas. 1049 ; see also 63 Ind. Cas. 285 = 41 M. L. J. 
75 ; but see 62 Ind. Cas, 255. Agreement by guardian to be bound by the statement 
oi certain witnesses is not compromise as such requires no sanction. A. I. R. 1927 
All. 584=49 A. 842=25 A. L. J. 729. Agreement to refer to arbitration requires 
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sanction. A. I. R. 1926 Lah. ^**27 P. L. R. 729=96 Ind. Cas. 748. Assignment 
of minor’s rights under preliminary decree without Court's sanction is not void but 
voidable by minor. A. I. R. 1927 Mad. 560=38 M. L. T. 148. Compromise can 
be set aside when it was obtained by misrepresentation. A. I. R. 1929 Mad. 96=1928 
M. W. N. 654. Arbitration on behalf of. the minors without sanction of the 
Court is void against the minors. 59 C. L. J. 521 = A. 1. R. 1934 Cal. 845. A Court 
of appeal will not set aside a decree passed by the lower Court, on a compromise 
entered into by the next friend of a minor without the leave of the Court, if on 
such appeal tha minor is represented by the next friend who acted as such in 
the lower Courts as well. 60 C. L. J. i73- Leave should be expressly recorded 
under this rule. 152 Ind. Cas. 718=36 Bom. L. R. 738. 

Permission to withdraw from compromise should not be granted if there is no 
misrepresentation and the compromise is in the interest of minors. A. I. R. 1928 
Cal. 247 ; see also 91 Ind. Cas. 521. But where guardian changes mind before grant 
of leave, and does n it want compromise, compromise cannot be forced on minor. 
47 A. 782 = 23 A. L. J. 523 = 88 Ind. Cas. 429; see also 76 Ind. Cas. 682 = 
27 C. \V. N. 792 ; 35 Ind. Cas. 675. Leave to negotiate compromise need not 
be expressly recorded. It is enough if Court sanctions terms of proposed 
compromise. 76 Ind. Cas. 368 = A. I. R. 1924 Nag. 180 ; see also 78 
Ind. Cas. 335 » A. I. R. 1925 Cal. 475. Where appeal is pending before 
Privy Council application for approval of compromise on behalf of persons 
under disability should be moved before the High Court in the first instance. 
26 C. W. N. 105 = 48 C. 99*=66 Ind. Cas. 1^4 (P*C). After appointment of 
guardian acf the natural guardian's powers are suspended. 44 B. 574 — 22 
Bom. L. R 725=57 Ind. Cas 417; see also 56 Ind. Cas. 313 = 7 O. L. J. 219. 
Where guardian of minor parly to a suit wishes to refer to arbitration, Court ought 
to consider circumstances of the case and see if the reference would be for minor’s 
benefit. 59 Ind, Cas. 31 = 5 P. W. R. 1921 ; A. I R 1923 Bom. 402 = 25 Bom. L. R. 
443=47 B. 721 = 73 Ind. Cas. 464 ; 55 Ind. Cis. 218. Compromise wis allowed 
where counsel certified that it was for minor’s benefit. 55 lid. Cas. 943 ; see also 
47 1. A. 88 = 38 M. L. J. 4')i =22 Bom. L. R. 552= *8 A. L. J. 489 (P. C.)= 55 Ind. 
Cas. 943. Wheie a trustee who was a guardian ad litem compromised a suit without 
Court’s sanction and in pursuance thereof effected a mortgage, the mortgage is 
invalid. 23 C. L. J. 337=18 Bom. L. R. 360=14 A. L. J. 153 (P. C) = 32 Ind. 
Cas. 258. 

8. [S. 447.} (1) Unless otherwise ordered by the Court, a next friend 
„ , / • J shall not retire without first procuring a fit per- 

Retirement of next friend. giving security 

for the costs already incurred. 

(2) The application for the appointment of a new next friend shall be 
supported by an affidavit showing the fitness of the person proposed, and also 
that he has no interest adverse to that of the minor. 

Scope.— Once a guardian ad liUm is appointed, the appointment continues for 
whole //r. 45 A. 623 = 21 A. L. J. 691=75 Ind. Cas. 898 ; see also A. I. R. 1931 
Lah. 635 = 32 P. L. R. 460. Such guardian cannot retire at his own sweet will. It 
is in Coon’s discretion to allow him to withdraw. A. 1. R. 1932 All. 130=1931 
A. L. J. 1102. 

g. [S. 416.] (1) Where the interest of the next friend of a minor is 
„ , . * 1 • J adverse to that of the minor or where he is so 

Removal of next friend, connected with a defendant whose interest 

is adverse to that of the minor as to make it unlikely that the minor’s interest 
will be properly protected by him* or where he does not do his duty or during 
the pendency of the suit, ceases to reside within British India or for any other 
sufficient cause, application may be made on behalf of the minor or by a defen* 
dant for his removal ; and the Court, if satisfied of the sufficiency of the acause 
assigned, may order the next friend to be removed accordingly, and make such 
Oltlier order as to costs as it thinks fit« 

(2) Where the next friend is not a guardian appointed or declared by an 
iit^ority competent in this behalf, and ao application is made by a guardian 
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SO appointed or declared, who desires to be himself appointed in the place of 
the next friend, the Court shall remove the next friend unless it considers, for 
reasons to be recorded by it, that the guardian ought not to be appointed the 
next friend of the minor, and shall thereupon appoint the applicant to be next 
friend in his place upon such terms as to the costs already incurred in the suit 
as it thinks fit. 


Scope. — Next friend’s failure to ascertain whether minor desired to continue 
proceedings amounts to failure of duty and Court can remove next friend on that 
ground. A. I. R. 1928 Nag. 166=107 Ind. Cas. 668. If Court finds that next 
friend's interest is adverse to minor plaintiff it should proceed under this rule. 
6. P. L. J. 3I7=*63 Ind. Cas. 736 ; see also 87 Ind. Cas. 42 = 41 M. L. J. 417. 

10. [Ss. 448, 449.] (1) On the retirement, removal or death of the 

next friend of a minor, further proceedings 
shall he stayed until the appointment of a next 
friend in his place. 

(2) Where the pleader of such minor omits, within a reasonable time, to 
take steps to get a new next friend appointed, any person interested in the 
minor or in the mailer in issue may apply to the Court for the appointment 
of one, and the Court may appoint such person as it thinks fit. 

Notes.— A. I. R. 1928 Pat. 168—9 Pat. L. T. 547 ; A. I. R. 1933 Cal. 508= 
37 C. W. N. 184 ; 17 Pat. L. T. 86. 


Stay of proceeding on remo- 
val, etc., of next friend. 


11. [Ss. 458, 4S9.| (1) Where the guardian for the suit desires to 
_ . , retire or does not do his duty, or where other 

Retirement, removal or sufficient ground is made to appear, the Court 

may permit such guardian to retire or may 
remove him, and may make such order as to costs 


death 

suit. 


of guardian for the 


as it thinks fit. 

(2) Where the guardian for the suit retires, dies or is removed by the 
Court during the pendency of the suit, the Court shall appoint a new guardian 
in his place. 

Scope. — Guardian appointed by Court cannot retire without Court’s permission. 
A. 1. R 1926 All. 437 = 94 Ind. Cas. 340 ; see also A. I. R. 1928 Mad. 980 ; A. I. R. 
1927 Mad. 538=50 M. 357 = 38 M. L. J. 197 •, A. I. R. 1926 Nag. 40=88 Ind. Cas. 
235. The power of Court under rule 11 to remove guardian for the suit of a minor 
defendant and appoint a new guardian instead may be exercised at any time. 27 

M. L. T. 171 = 55 Ind. Cas. 945 ; 27 C. W. N. 792 = 75 Ind. Cas. 682 ; 87 Ind. Cas. 
117=21 L. W. 325. Where guardian for suit dies Court shall appoint new one in 
his place. 88 Ind. Cas. 235 = A. I. R. 1926 Nag. 40. It is net necessary for Court 
to give notice to minor before making order under rule 11. A. 1. R. 1923 Pat. 
3^5:= 3 Pat, 273=4 P. L. T. 329=71 Ind. Cas. 341. Sale held in execution of decree 
after death of guardian ad litem of judgment-debtor without appointing fresh 
guardian is not a nullity. A. I. R. 1927 Nag. 198=10 N. L. J. 27=23 

N. L. R. 146. Order XXXIl,r. ii, cannot be said to restrict provisions of s. 35 so 
far as they relate to parties on record. A. I. R. 1928 Mad. 590=1928 M. W. 
N. 318. After Court decides the case it cannot remove guardian originally 
appointed by itself. 22 Ind. Cas. 445* Where appointed guardian does not 
appear before the Appellate Court, Appellate Court can appoint fresh guardian 
in his place by recording the removal of the former guardian. 37 C. W. N. 921= A, 
1. R. 1933 Cal. 794. Where during the pendency of the appeal, the guardian for the 
minor respondent dies and no effort is made by the Court, under Order 32, rule ii to 
appoint a guardian a// for him, the appeal does not abate, but the decree 
passed must be set aside as made during the absence of a guardian ad litem and the 
suit must be remanded to the same lower Appellate Court. A. I. R. 1936 Pat. 670 ; 
see also A. I. R. 1936 Lah. 86. 


IS. I Ss. 450, 453.] (1) A minor plaintiff or a minor not a i»rty to a 
_ * r If , , suit on whose behalf an application is 

Course to be followed by pending shall, on attaining majority, elect 

majority** " 
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(2) Where he elects to proceed with the suit or application, he shall apply 
for an order discharging the next friend and for leave to proceed in his own 
name. 

(3) The title of the suit or application shall in such case be corrected 
so as to read henceforth thus : — 

B , late a minor, by C. D. his next friend, but now having attained 
majority. 

(4) Where he elects to abandon the suit or application, he shall, if a sole 
plaintiff oi sole applicant, apply for an order to dismiss the suit or application 
on repayment of the costs incurred by the defendant or opposite party or 
which may have been paid by his next friend. 

(5) Any application under this rule may be made ex parte ; but no order 
discharging a next friend and permitting a minor plaintiff to proceed in his 
own name shall be made without notice to the next friend. 


Scope. — Where a minor defendant attains majority during proceedings, a 
duty lies on him to discharge his guardian ad litem and appear himself. 
A. I. R. 1926 Cal. 1053 = 46 C. L. J. 606=97 Ind. Las. 209. Defendant 
attaining majority during pendency of suit but not electing to conduct suit 
himself is bound by decree passed in suit. A. I. R. 1928 Mad. 294=27 L. W. 455* 
51 M. 763*55 M. L. J. 374 ; see also 88 Ind. Cas. 235 ; A. 1 . R. 1929 Lab. 555 = 30 
P. L. R. 273 ; A. I. R. 1930 Lah. 603. Minor is not to be deemed to be instituting 
fresh suit where he elects to continue suit conducted by next friend. A. I. R. 1925 
Sind 330=88 Ind. Cas. 116. Rules 12 and 13 lay down the course that a plaintiff 
may follow on attaining majority, but there is no corresponding rule reUiing to a 
defendant who should become major during the pendency of the suit. He has 
notice of the case already and so no further notice of it need be given to him. If 
he should fail to take any action on attaining majority the presumption is that he 
chose to allow the case to be conducted by his quondam guardian or by the counsel 
engaged by his guardian. It cannot in these circumstances be said that the Court 
has no jurisdiction to proceed with the case or that the decree passed by it is a 
nullity. A. LR. 1928 Lah. 371. Minor electing on attaining majority to abandon 
suit hied by next friend should pay full costs incurred by next friend, unless he 
shows that suit was unreasonably or improperly instituted. A. I. R. 1934 Mad. 73. 


13. [S. 454.] (1) Where 

co-plaintiff 


Where minor 
attaining majority 
repudiate the suit. 


desires to 


a minor complain* iff on attaining majority desires 
to repudiate the suit, he shall apply to have 
his name struck out as co-plaintiff ; and the 
Court, if it finds that he is not a necessary 
party, shall dismiss him from the suit on such 
terms as to costs or otherwise as it thinks fit. 

(2) Notice of the application shall be served on the next friend, on any 
co-plaintiff and on the defendant. 

(3) The costs of all parlies of such application, and of all or any 
proceedings theretofore had in the suit, shall be paid by su:h persons as the 
Court directs. 

(4) Where the applicant is a necessary party to the suit, the Court may 
direct him to be made a defendant. 


Unreasonable 

suit. 


14. [S. 455 .J. (1) A minor on attaining maj }rity may, if a sole plaintiff, 

apply that a suit instituted in his name by his 
or improper friend be dismissed on the ground that 

it was unreasonable or improper. 

(2) Notice of the application shall be served on all the parties con- 
cerned ; and the Court, upon being satisfied of such unreasonableness or 
impropriety, may grant the application and order the next friend to pay the 
costs of all parties in respect of the application and of anything do ne^in the 
suit, or make such other order as it thinks fit. 


A^. For additional rule in C. P. and Madras,— infra. 

Scope. — ^Application by minor on becoming major stating his desire to continue 
salt as major and requesting opportunity to give evidence in support of his objection 
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should be granted. A. I. R, 1928 Nag. 166= 107 Ind. Cas. 668. In pauper suit Court 
can order next friend to pay Court-fee. A. I. R. 1931 Mad. 249=58 M. L. J. 633=* 
53 M. 716. 


15 . [S. 463 .] I'he provisions contained in rules 1 to 14 , so far as they 
Application of rules to persons f 

of unsound mind. unsound mind and to persons who 

though not so adjudged are found by the Court 
on inquiry, by reason of unsoundness of mind or mental infirmity, to be in- 
capable of protecting their interests when suing or being sued. 


Scope. — This rule applies to lunatics whether adjudged or not under the Lunacy 
Act. 34 Ind. Cas. 551=4 L. W. 228; see also 34 Ind. Cas. 428=3 L. W. 301. 
In order that a suit by a lunatic can be instituted in his name by his next friend 
the lunatic must be a person who has been adjudged to be of unsound mind or 
a person who, though not so adjudged, is found by the Court on enquiry by reason 
of unsoundness of mind or mental infirmity to be incapable of protecting his interest 
when suing. A. J. R. 1936 Kang. 121 = 161 Ind. Cas. 665. When in appeal he 
is not represented by next friend, prejudice to his interest must be proved to 
have the decree set aside. 38 P. L. R. 320=161 Ind. Cas. 987 ; see also A. I. R. 
1936 All. 806=1935 A. L. J. 964=165 Ind. Cas. 645. A next friend or a guardian 
ai litem is to be appointed in case of a lunatic only when a party has been 
adjudged a lunatic in an inquisition under the Lunacy Act or when the Court itself 
on inquiry has found that the party is of unsound mind. 38 C. W. N. 900= A. I. R. 
1934 Cal. 833 ; see also 38 C. W. N. 1081 ; A. I. R. 1936 All. 806=1936 A. L. J. 
964. Rule 15 applies only 10 cases of persons adjudged to be of unsound mind 
and to others who are found by the Court on inquiry to be incapable of protecting 
their interests. 1935 O. W. N. 1071 = 158 Ind. Cas. 338. The provisions of this 
rule do not apply in terms to the proceedings before their Lordships of the Privy 
Council, though their Lordships would ordinarily require an insane person to be 
adequately represented before them so that his interests might be protected. 158 
Ind. Cas. 338= 1935 O. W. N. 1071. Persons absolutely deaf and dumb and unable to 
communicate with others are covered by this rule. A. I. R. 1930 All. 425. Even 
person of weak mind can sue through next friend. A. I. R. 1925 Nag. 245 = 83 Ind. 
Cas. 253 ; see also 31 C.W.N. 1087 = A. I. R. 1927 P- C* 123. Where it is alleged that 
defendant is of unsound mind but plaintiff denies that he is so it is desirable that 
there should be a judicial inquiry in the matter. 70 Ind. Cas. 307= A. I. R. 1922 
Cal. 86 ; see also 62 Ind. Cas. 770 ; 45 Ind. Cas. 219 ; 17 A. L. J. 257 = 50 Ind. Cas. 
109 ; A I. R. 1933 All. 149. Where application for enquiry under rule 15 is dismis- 
sed without holding enquiry required by law, High Court can interfere under s. 151. 
A. I. R. 1928 All. 108=50 A. 335 = 25 A. L. J. 1082 = 108 Ind. Cas. 141. Where a 
suit is decreed ex f arte against a lunatic defendant and the lunatic subsequently dies 
application for restitution of suit and allowing summons to legal representative to, 
set aside decree was held maintainable. 34 C. W. N. 989= A. I. R. 1931 Cal. 168. 
Where next friend dies pending suit his estate cannot be made liable for costs. 5 
O. L. J. 106 = 20 O. C. 300 = 43 Ind. Cas. 257. 


16 . [S. 464 ] Nothing in this Order shall apply to a Sovereign Prince 
c • r n • J i-L- i- or Ruling Chief suing or being sued in the 
aving or Princes and Chiefs, Qf State, or being sued by direction 

of “the Central Government, or the Crown Representative or a Provincial 
Government”* in the name of an agent or in any other name, or shall be 
construed to affect or in any way derogate from the provisions of any local 
law for the time being in force relating to suits by or against minors or by or 
against lunatics or other persons of unsound mind. 

AT. B, — For additional rule in Madras. — Viiie tnfra. 


Scope. — Where Prince attains majority according to his personal law guardian 
is uu4ecessary. A. 1 . R. 1925 Cal. 513—29 C. W. N. 287 = 80 Ind. Cas. 100. 


* The words within quotations have been substituted for the words "the Gover- 
nor-General in Councilor a Local Government" by G. 1 . Order of 1937. In Burma 
for the words under quotations read “Governor.** — G. B. Order of 1937. 

C* P. Code '~90 
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ORDER XXXIII. 


Sui/s by Pauper. 


Suits may be instituted in 
forma pauperis. 


1. [S. 401.) Subject to the following 
provisions, any suit may be instituted by a 
pauper. 


Explanation , — A person is a “pauper” when he is not possessed of sufficient 
means to enable him to pay the fee prescribed by law for the plaint in such suit, 
or, where no such fee is prescribed, when he is not entitled to properly worth 
one hundred rupees other than his necessary wearing apparel and the subject- 
matter of the suit- 


N, A— For local amendment in Bombay.— Vide infra. 

Order 33 — Time for redrafting Order 33 is long overdue. A. I. R. 1932 Rang. 
195 = 10 Rang. 475. 

Scope. — ^The word “person” in this rule including companies or firm. 41 M. 624 
B34 M. L. J. 421 A. I. R. 1930 Rang. 272. A minor wiihout sufficient means with 
the definition of pauperism for the purpose of Order XXXlll, should be allowed to 
sue in forma pauperis by a next friend although the next friend is not a pauper. 
37 C. ll J. 394=70 Ind. Cas. 919 ; see also 80 Ind. Cas. 748 = 26 Bom. L. R. 380 ; 
II B. L. R, 373. Where pauper plaintiff himself dies during the pendency of a suit, 
his legal representative can continue the suit. A. 1. R. 1928 Mad. 66=109 Ind. Cas. 
258 ; see also A. 1. R. 1928 Mad. 278 = 51 M. 697 ; but see 88 Ind. Cas. 91. The 
word “person” means a natural person and not a judicial person such as a Receiver. 
A. I. R. 1930 Rang. 259=126 Ind. Cas. 650 ; but see A. I. R. 1937 Mad. 549 (F. B.). 
There is a difference between Indian and English law. According to In lian law, /. 
according to this rule, where no fees are prescribed pauper must show that he was 
not possessed of property worth more than Rs. 100. 77 Ind. Cas. 61 1=4 P- L. T. 
538 = 2 Pat. 879. When pauper application is dismissed, lime for payment of Court- 
fees can be extended. 33 M. L. T. 18=46 M. L. J. 254=76 Ind. Cas. 767. 
Especially in respect of partition suits it is common knowledge that there is 
considerable divergence of judicial opinions as to the Court' fee payable. If later on 
the Court considers an additional fee necessary, and if in truth and fact the plaintiffs 
are not possessed of means to pay additional fee, there is nothing inconsistent with 
the scheme of the Code, suing plaintiffs the benefit of the provisions of Order 33. 
A. I. R. 1936 Mad. 158 = 43 L. W. 380=161 Ind. Cas. 359 Immunity from Court- fees 
to a pauper continues during the whole course of proceeding. If however applicant 
afterwards becomes possessed of sufficient means, the question of pauperism should 
be re-considered. 25 Bom. L. R. i99=47 B. 523=72 Ind. Cas. 224 ; see also 61 Ind. 
Cas. 958=13 L. W. 76 ; but see 36 C. W. N. 567 = .\. I. R. 1932 Cal. 685. Woman 
allowed to sue as pauper cannot be ordered to furnish security for costs. 10 Bur. L. 
T. 105=36 Ind. Cas. 820. Where plaintiff who has been permitted to sue as a 
pauper but his pauperism is challenged, dies during the pendency of a suit, his 
legal representatives brought on record must along with the deceased plaintiff be 
found to be paupers. A. I. R. 1927 Lah. 665=104 Ind. Cas. 347 ; see also A. I. K. 
1933 Nag. 334- Estate is not pauper, yet person representing such estate may file 
suit as pauper. A. 1. R. 1933 Mad. 883. Suit filed on payment of Court-fee can be 
continued as pauper. A. 1. R. 1933 Mad. 496=64 M. L. J. 728. Past carelessness 
is irrefevant for considering present poverty. A. 1. R. 1934 Nag. 104. Application 
should not be dismissed on the mere probability that he might have means. A. 1. 
R. 1934 Nag. 104. Two clauses in explanation are disjunctive. A. I. R. 1934 All. 
323. Court has no power to grant leave to apply for review in forma pauperis. A. 
I. R. 1930 Rang. 280=8 Rang. 433. Costs can be made condition precedent for 
allowing plaintiff an adjournment even though he was allowed to sue as pauper. 
A. I. R. 1928 Rang. 306=3 Rang. 561. Burden of proving that property does not 
exceed Court-fees is on petitioner. A. I. R 1929 Lah. 821=31 P. L. R. 432. Order 
directing pauper to pay costs of amendment in cash and dismissing suit on failure 
to pay is not pro^r order, 24 Bom. L. R. 924 = 47 B. 104=69 Ind. Ca^ 207. 
Application for bringing legal representative of deceased opponent in application for 
Mrmission to sue in forma pauperis is not governed by Art. 177. A. 1. R. 1929 
Sind ij6. On the death of the applicant his legal r^resentative has a right to 
cQDtioiie the proceedings by substitution on payment [of Court -fee or else by filing a 
fifSb apidication for leave to sue as pauper. A. I. R. 1936 Pat. 591 » 1 5 Pat. 738. 
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Suffioiont means. — The word “means” includes all form of realisable assets 
which are capable of heioK converted into cash and as such capable of conducting 
litigation. A. I. R. 1928 Lah. 271 = 10 Lah. L. J. 159. One who is entitle'! to 
property does not mean that one is possessed of means to the value of that property, 
A. I. R, 1929 Nag. 319. Words possessed of sufficient means are not to be qualified 
by words ‘‘other than the subject-matter of the suit”. A. I R 1929 Nag. 319=119 
Ind. Cas. 697. Mortgage in favour of petitioner is means. A. I, R. 1929 Lah. 821 = 
31 P. L. R. 432. Cash in actual possession of the petitioner cannot be taken into 
account. A. I. R. 1930 Cal. 147 = 34 C. W. N. 188 = 57 C. 9S0. Ornaments of women 
which are of daily use are not to be taken into account. A. I. R. 1927 Cal. 304= 
45 C. L. J. 68. Minor's share in the joint Hindu family property should be taken 
into account. 23 A. L. J. 512 = 88 Ind. Cas. 420. That the applicant's husband has 
property is no ground for rejection of an application to sue as a pauper by 
wife. 3 P. L. J 178 = 44 Ind. Cas. 723 ; see also A. I. R. 1930 Rang. 324. 
While considering question of pauperism circumstances as they are at the 
date when the application was made should be considered. A. I. R. 1930 Cal. 
147=34 C. W. N. 188=57 C. 980 ; see also A. I. R. 1928 Nag. 24=10 N. 
L. J. 177 ; A. I. R. 1927 Lah. 665 ; 90 Ind. Cas. 949 = 21 N. L R. 98. The 
burden of proving pauperism lies on the applicant. A. I. R. 1927 Nag. 340=104 Ind. 
Cas. 198. Debt which is due to the applicant from the third person is to be excluded 
while calculiting the means of ihe applicant. A. I. R. 1927 Cal. 309 = 45 C. L. J. 68. 
Amount deposited in Court to the pauper’s credit or appellant’s credit should be 
taken into consideration while allowing the appellant to sue as pauper. A. I. R. 1926 
Mad. 567 = 50 M. L. J. 114 = 23 L. W. 427. Occupancy holding is not property. A. I. 
R. 1925 Nag. 438 = 21 N. L. R. 98 = 90 Ind. Cas. 949. The words “other than his 
necessary wearing apparel and the subject-matter of the suit" have an application 
only where no specific Court-fee is prescribed. A. 1 . R. 1926 Nag. 273 = 92 Ind. Cas. 
785 Rich relation capable of paying Court-fee is immaterial. A. 1 . R. 1933 All. 556. 
Equity of redemption is not assets when money cannot be raised on it. A. I. R. 1933 
Lah. '528. But where an applicant is shown to own considerable properties, but all 
of them are necessarily mortgaged, evidence has to be taken to enable the Court to 
judge whether any money can be raised on the properties. 152 Ind. Cas. 260= 
1934 M. W. N. 1031= A. 1 . R. 1934 Mad. 562. Property forming part of 
subject-matter of suit in applicant's possession can be considered to decide 
question of sufficient means. A. I. R. 1933 Pat. 203. When equity of redemp- 
tion is subject-matter of suit, it should be excluded in deierming whether 
plaintiff is pauper. A. 1 . R. 1933 Mad. 679=63 M. L. J. 277= 1933 M. W. N. 
967. Where suit is filed on insufficient stamp, the Court can allow plaintiff to 
continue suit as pauper. 36 C. W. N. 1035=56 C. L. J. 148 = A. I. R. 1933 Cal. 238 ; 
see also 1933 M. W. N. 468 = 69 M. L. J. 728 = A. I. R. 1933 Mad. 498 ; A. I. R. 
1934 Cal. 25. Share in joint family property may amount to means. A. I. R. 1934 
All. 396. It cannot be laid down as an abstract proposition that in every case when 
the plaintiff has got a mortgage or similar claim, he cannot be regarded as a pauper. 
A. I, R. 1934 Mad. 561 = 1934 M. W. N. 1054=152 Ind. Cas. 938. In considering 
whether a person is a pauper the subject-matter of the suit should be excluded. 
152 Ind. Cas. 135 = 40 L. W. 783=1934 M. W. N. 1087 = A. 1 . R. 1934 Mad. 653 = 
67 M. L. J. 581. Where the shebait is suing in respect of dehutUr properties the 
question that requires consideration is whether the trust property vesting in the 
idol is sufficient to pay the Court- fees or not. 152 Ind. Cas. 24i = A. 1 . R. 1934 
Pat. 531 ; see also A. I. R. 1935 Nag. 209=31 N. L. R. 413- From an order 
allowing a pauper application the defendant can have no possible grievance, 
assuming the order was wrong. The only person really affected is the Crown. The 
High Court can interfere in a proper case, but it would be slow to move at the 
instance of the opposite party. 151 Ind. Cas. 316= A. 1 . R. 1934 Lah. 295. ^ In con- 
sidering an application for permission to sue in forma pauperis^ the earnings of a 
brother in service cannot be regarded as property belonging to the plaintiff. A. I. 
R. 1935 Lah. ^5. Once the application to sue as pauper is admitted the plaintiff 
can only be dispaupered under rule 9 on the grounds mentioned therein. A. I. R. 
i93j Pat. 449=157 Ind. Cas. 520. 

Explanation, — Where Court-fee is prescribed for the plaint in the suit, the 
case falls within the first part of the Explanation appended to rule i of Order 33 and 
the question which requires decision is whether the applicant for permission to sue in 
forma pauperis is possessed of sufficient property to enable him to pay the Court- 
fee. Provision is made in the second part of the Explanation for a case in which no 
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Coun-fee is prescribed. As finding of the Court that the assets of the applicant are 
worth more than Rs. loo is therefore, beside the point in a case covered by the first 
part of the Explanation. 1936 O. W. N. 237. The word ‘‘person”_in Order 33, rule i, 
has reference to all those who have a right to institute a suit under the Code of 
Civil Procedure. This rule applies to all prospective plaintiffs or persons in whom 
any right to relief exists within the meaning of Order i, rule i of the Code. 31 N. 
L. R. 413=18 N. L. J. 347*158 Ind. Cas. 660^ A. 1. R. 1935 Nag. 209. An idol is 
a person who comes within the meaning of this rule. Ibid, 

Appeal or Revision. — Interlocutory decision rejecting an application for leave 
to sue as pauper can be appealed against A. I. R. 1928 Nag. 24= 10 N. L. J. 117 5 
see also A, I. R. 1927 Nag. 340 ; A. I. R. 192S Nag. 343*88 Ind. “Cas. 157. Order 
either granting or rejecting application for leave to sue forma pauperis amounts to 
“case” decided. A.l.R. 1931 Rang. 318= 135 Ind. Cas. 331. Order rejecting appli- 
cation to sue as pauper is subject to revision. A. I. R. 1927 Lah. 56=98 Ind. Cas. 
879; see also 75 Ind. Cas. 993=19 N. L. R. 165 ; but see A. I. R. 1926 All. 449- 


2. [S. 408.] Every application for permission to sue as a pauper shall 
^ • contain the particulars required in regard to 

Contents of applications. plaints in suits : a schedule of any movable or 

immovable property belonging to the applicant, with the estimated value there- 
of shall be annexed thereto, and it shall be signed and verified in the manner 
prescribed for the signing and verification of pleadings. 

Scope.— This rule deals rather with form of application and not with the truth 
of its contents. Hence an omission of one item of property is not non-compliance 
with Ibis rule. A. 1. R. 1928 Pat, 28 = 8 P. L. T. 794- But where there is an entire 
omission of immovable property, the application should be dismissed. 74 Ind. 
Cas, 344 ; 9 O. L. J. 610 ; see also A. I. R. 1930 Pat. 368 = n P. L. T. 567. Where 
application to sue as pauper was presented in time, It is not time-barrcd merely 
on the ground that it was signed and verified out of time. A. I. R. 193* Bom, 47 = 
32 Bom. L. R, 1343. Joint family property even of minor must be mentioned. A. I. 
R. 1934 All. 396. “ir refers to application and not to scheduled property. A. I. R. 
1932 Lah, 548 = 33 P. L, R. 733, Rule 2 should not he meticulously interpreted. 
A. I. R. 1932 Lah, 328'-! 38 Ind. Cas, 335. In an application for leave to sue as a 
pauper in respect of a claim under the Fatal Accidents Act, the failure to give 
particulars of all the beneficiaries is a defect in form but where the plaint includes 
a claim for loss of petitioners personal effects as well and ihe Court-fee on that 
portion of the claim alone execceds ihc value of the petitioners belongings, the 
plaint cannot be rejected and the whole claim should be considered on its 
merits. 59 C. L. J. 391 = A. I. K. I934 Cal. 632 = 38 C. W. N. 551 ; 59 C. L J. 394 
ssA. I. R. 1934 Cal. 712. Under rule 2 the application should contain all parti- 
culars required in a plaint of a suit. The rule 5 of the same provides for circums- 
tances under which a Court is eniiiled to reject an application to sue in forma pau- 
peris. But from neither of these rules can it be said lhat for all purposes such an 
application is a plaint Under Order 8 when once the application is granted the 
particulars which have already been given arc treated as those of a plaint ; but 
under rule 1 5 of the same order, if application is rejected, the plaintiff then has 
to proceed in the ordinary way. A 1, R. 1935 *93* ^5^ Cas. 402. 


3 . [S. 404.] Notwithstanding anything contained in these rules, the 

application shall be presented to the Court by 
Presentation of application. applicant in person, unless he is exempted 

from appearing in Court, in which case the application may be presented by an 
authorised agent who can answer all material questions relating to the applica- 
tion and who may be examined in the same manner as the party represented by 
him’ might have been examined had such parly attended in person- 

Scope.— Where a petition was given 10 the officer of the Court and petitioner 
was prerent when the officer presented the petit ion to the Judge, petition slyuld 
be regarded as presented to the Judge h.mself. 58 Ind Cas. 961 — 17 N. L. R. 22 j 
BeealM47 M. L. J. 522- 84 Ind. Cas. 968. Husband pardamthtn Udy can 
BfcaeDt the application of his wife for leave to sue as a pauper and no authority 
in writiDR is necessary. A. I. R. 1929 ****• *7“*® T- 46 “ H4 loii* Cas. *1^ 
This hdc api^ies to presentation of application to appeal as a pauper and not to 
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Memorandum of Appeal itself. A. I. R. 1926 Oudh 13^90 Ind. Cas. 371, Where 
plaint was returned for presentation to proper Court and the memorandum 
submitted by parties for continuation of suit, objection that plaint should have 
been presented in person in order to entitle him to sue as a pauper cannot be main- 
tained. A. 1 . R. 1931 Mad. 418=1930 M. W. N. 582. Court can reject application 
where the claim is doubtful. 75 Ind.Cas. 744. Where original application is filed 
by the applicant, the amended application can be filed by pleader. A. I. R. 1933 
Rang. 410=11 Rang. 4 i 4 . 


4 . [S. 406 .] (1) Where the application is in proper form and duly 
17 / I- . presented, the Court may, if it thinks fit, examine 

Examination of applicant. L applirant, or his agent when the applicant 

is allowed to appear by agent, regarding the merits of the claim and the pro- 
perty of the applicant. 


If presented by agent, Court 
may order applicant to be 
examined by commission. 

absent witness may be taken. 


(2) Where the application is presented 
by an agent, the Court may, if it thinks fit, order 
that the applicant be examined by a commission 
in the manner in which the examination of an 


Soope.— Court can examine applicant on merits of claim before and after issue 
of notice to opponent and may avail of help from latter though latter cannot examine 
applicant. A. 1 . R. 1928 Sind 118 = 228. L.R. 441 = 108 Ind. Cas. 657 ; 50 Ind. 
Cas 676. Evidence except of applicant himself cannot be taken on merits of claim 
in enquiry under Order 33. 46 C. 651 = 52 Ind. Cas. 610 ; see also A. I. R. 1929 Rang. 
273=7 Rang. 361. Court should not embark upon consideration of doubtful ques- 
tions of law and fact in order to see whether the allegation shows cause of action. 
A. I. R. 1934 Lah. 231. Capacity of plaintiff himself to pay the Court-fee and not 
that of his next friend or relations is to be considered in pauper applications. A. 
1 . R. 1929 Lah. 746= ]2f Ind. Cas. 381. Opposite party can cross-examine appli- 
cant who is examined under rule 4 to test statements made in application. 60 ind. 
Cas. 73 ^* 


*3 . . - ... 5 . [Ss. 4 , 5 , 407 .] The Court shall reject an 

Rejection of application. application for permission to sue as a pauper,— 

(а) where it is not framed and presented in the manner prescribed by rules 
2 and d, or 

( б ) where the applicant is not a pauper, or 

(cj where he has, within two months next before the presentation of the 
application, disposed of any property fraudulently or in order to be able to 
apply for permission to sue as a pauper, or 

(d) where his allegations do not show a cause of action, or 

(e) where he has entered into any agreement with reference to the subject- 
matter of the proposed suit under which any other person has obtained an 
interest in such subject-matter. 

A^. B , — For local amendment in Allahabad.— /ft/ra. 


Soope.— Statute must be strictly applied to fide litigants in whose aid 
it is designed. A. I. R. 1927 Pat. 352 = 8 P. L. T. 810. Court must first see whether 
cause of action is disclosed and then determine whether applicant is really pauper. 
A. I. R. 1933 All. 779=* 1933 A. L. J. 757. Application cannot be rejected for 
omission of goods of small value from the list of properties. A. 1 . R. 1932 Pat. 308= 
13 P. L. T. 538. Judge not confining to plaint acts with material irregularity. 
A. I. R. 1932 Fat. 284=14 P. L. T. 338. In considering whether case falls under 
rule 5 (d) Court cannot use matters of which it has no notice aliunde* A. I. R, 1932 
Rang. 107 (F. B.), Government Advocate or opposite party is not competent to 
adduce evidence to show that applicant has not complied with rule 5 (d), A. 1 . R. 
1930 F&ng. io 7(F.B.)= 10 Rang 357. It is customary to allow some time to pay Court- 
fees when pauper application is dismissed. A. I. R. 1933 Mad.883.As regards where 
subsequent application is not barred, vide 37 C. VV. N. 309=60 C. 630 ; A. I.R. 1933 
Lab. 328; A. I. R. 1934 Lah. 231 ; A. I. R. 1933 Oudh S 34 - But dismissal of 
application under rule 7 (3} for not complying with provisions of rule 5 (a) is a 
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bar to fresh application. A. I. R. 1932 Rang. 19$^ 10 Rang. 475. When after 
rejection of pauper application, Court-fee is paid, limitation will count from presenta- 
tion of pauper application. A. I. R. 1933 Mad. 883 ; but see A. I. R. 1933 Naf^:* 237 
A. 1. R. 1930 All. 738. Rules 3 and 7 are not applicable to pauper appeals. A. I. R. 
1932 Mad. 323=863 M. L. J.28. In considering applications by Hindu widow, the Court 
should consider the fact that she will be neither able to borrow money nor to sell 
her property. A. I. R. 1933 Mad. 883. General power of allowing amendment 
maybe applied to application to sue in forma pauperis, A. I. R. 1934 Lah. 231. 
If the Court rejects the pauper petition ex farie on any of the grounds laid down in 
rule 3, a second application is competent ; but if the Court proceeds to issue notice 
to the respondent and takes evidence and finally refuses to allow the petition on 
merits, no second application is competent. A. I. R. 1937 Pesh. 83. The omission 
to include one solitary item of property in the Schedule of properties attached to 
an application for leave to sue as a pauper is not such a defect in the form or frame 
of the application as to call for rejection under clause (a) where the application is 
otherwise regular. A. I. R. 1934 Cal. 640S38 C. W. N. 348=131 Ind. Cas. 635. 
In case of rejection Court should give time for payment of Court-fee. 38 P. L. R. 
429 ; 38 P. L. R. 79. 

Clause (a).— Order rejecting petition under rule 3 (a) does not bar a second 
petition if there has been no enquiry under rule 6 and consequent order under rule 7. 
A. I. R. 1926 Mad. 875 = 26 L. W. 346=50 M. 63 = 51 M. L. J. 79 = 96 Ind. Cas. 962. 
Application must be rejected if Court-fee value is not calculated in accordance with 
s. 7 (v) (b), Court Fees Act. A. I. R 1929 Rang. 128 = 7 Rang. 359. Where appli- 
cation to sue as pauper is not properly verified, Court should offer chance to applicant 
to correct defect. A. I. R. 1933 All. 295=55 A. 216 - see also A. 1. K. 1932 Lah. 
548 — 33 P. L. R. 733. Failure to name all persons in possession of property is no 
ground to reject application to sue as pauper. A. I. R. 1932 Lah. 328= 13S Ind. 
Cas. 333. Where the verification in an application for leave to appeal in forma 
Pauperis is not in the manner prescribed by the Code, the Court instead of rejecting 
it should allow the applicant a chance to correct the defect in the verification. 
A. 1. R. 1937 Nag. 108. 

Clause (b).<^To allow or not to allow an application for leave to sue as a pauper 
is within the discretion of the Court. 37 Ind. Cas. 172. Court should restrict itself 
to question of pauperism in enquiry on pauper application. 37 M. L. J. 309=33 Ind. 
Cas. 239. Evidence should be limited on question of pauperism. 34 Ind. Cas. 462 = 
10 L. W. 589 ; see also 23 C. W. N. 955 ; A. I. R. 1926 Lah. 642. Means ol next 
friend cannot be considered. A. I. R. 1923 Sind 82. 

Clause {<s),—Vide A. I. R. 1934 Lah. 681 = 148 Ind. Cas. 327. 

Clause (d). — Cause of action means subsisting cause of action which can be 
enforced. 33 M. L. J. 577 = 42 Ind. Cas. 519 ; see also A. I. R. 1932 A’l. 543- 5t 
A. 525; A. I. R. 1932 All. 487; A, I. R. 1934 Rang. 111 = 12 Rang, 124 = 
131 Ind. Cas. 826; A. I. R. 1936 Rang. 388 = 164 Ind. Cas. 336. Right to sue 
in rule 15, is equivalent to cause of action. 31 C. L. J. 331 = 37 Ind. Cas. 9. 
Prima facie non-existence of cause of action alone would justify rejection 
of application. A. I R. 1927 Mad. 441 = 32 M. L. J. 330=101 Ind. Cas. 18 ; see 
also A. I. R. 1931 Kang. 79=131 Ind. Cas. 64 ; A. I. R. 1933 Pat. 284 ; A. I. R. 
1930 All. 758= 1930 A. L. J. 901 ; A. I. R. 1929 Rang. 209 ; A. 1. R. 1932 Rang. 
167 (F. B.) ; 1929 A. L. J. 1039= 118 liid. Cas. 669. Court should not ordinarily enter 
into complicated question of limitation. A. 1. R. 1929 Lah. 498 ; A. I. R. 1932 
All. 343 ; see also A. I. R. 1926 Mad. 133=23 L. W. 406 ; 3 Pat. 273-6 P. L. T. 
209=83 Ind. Cas. 871 ; 41 C. W. N. 1087 ; A. I. R. 1936 Pat. 2 ; but sec 53 Ind. 
Cas. 441. There is no cause of action for maintenance and residence where there 
is allegation that applicant was turned out by her husband. A. 1. R. 1927 Lah. 
36=98 Ind. Cas. 879. In pauper application elaborate enquiry on merits of case 
is not permissible. A. I. R. 1926 Mad. 1160—97 Ind. Cas. 249 ; see also 87 Ind. 
Cas. 737 ; 41 M. 620—43 I. C. 93 ; 76 Ind. Cas. 40 ; 73 Ind. Cas. 946 ; A. I. R. 193^ 
Rang. 107 (F. B ) ; A. I. R. 1933 All. 779 I but see ii O. L. J. 568-79 Ind. Cas. 
922. If no cause of action is disclosed pauper application should be dispiissed 
without enquiry into poverty of applicant. 9 Bur. L. T. 228— 38 Ind. Cas. 366 ; 
A. f. R. 193b Sind 130-30 S. L. R. 314. Where the allegations in the plaint show 
fl cause of action an application should not be rejected m //m/m even though it 
naay be that on the merits, the plaintiff has no claim. A. I. R. 1933 Lah. 124 $ 
see also A. 1. R. 1935 Lah. 961 ; 1935 M. W. N. 1270-69 M. L. ]. 816 ; An 
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application should be rejected if it is found to be barred by the rule of res judicata, 
A. 1 . R. 1936 Pcsh. 39. Order rejecting petition on ground that subject- matter 
is res judicata is illegal and open to revision. A. I. R. 1925 All. 275 = 23 A. L. J. 
200=86 Ind. Cas. 781. Undischarged bankrupt cannot sue for debt due since 
adjudication order. 5 P. L. T. 606=79 Ind. Cas. 56 ; see also 87 Ind. Cas. 720=48 
M. L. }. 491. For the purpose of deciding whether the allegations of the application 
show a cause of action under rule 5 (d), the Court must take into consideration the 
averments in the application and any statement, by the applicant regarding the 
merits of the claim made in the course of the application under rule 4, but the 
Court is not entitled to take into account any other evidence, oral or documentary, 
in considering whether the allegations disclose a cause of action. A. 1 . R. 1934 
Rang. 124=151 Ind. Cas. 429. 

Clause (e). — Agreemeent in order to bar an application under Order 33, rule 5(e), 
must be one with reference to the subject-matter of the suit instituted and must be 
champertous. 37 Ind. Cas. 172 ; see also A. I. R. 1926 Lah. 642 ; see also 43 
L. W. 717= A. 1 . R. 1936 Mad. 665. Benamidar cannot be allowed to sue as 
pauper as it would give non-pauper a right to evade fiscal land and infringe 
provisions of r. 5(e) by setting up pauper nominees. 50 Ind. Cas. 520. Statement 
by pauper “I have not yet paid any fees to pleader” but I have undertaken 
to pay him fees when 1 obtain decree for my share” is not sufficient to dismiss 
application. A. I. R. 1931 Rang. 68=138 Ind. Cas. 831. Matters in clauses (c) 
and (e) relate to pauperism on which evidence can be adduced under rule 6. 10 
R^ng. 357 = A. I. R. 1932 Rang. 107 (F. B ). This rule has been enacted to prevent 
payment of Court-fee being evaded and it matters little with what purpose the 
agreement has been entered into, whether it is an honest ax bona fide one or of an 
improper character is an irrelevant factor quite outside the scope of the enquiry. 
The principle underlying the provision is that a person ought not to be allowed to 
sue in forma pauferis after transferring his interest to a third party, no matter 
for what reason the transfer has been made. The question is whether at the 
date of institution of the suit there was a subsisting agreement falling within 
the provision. For a plaintiff to be dispaupered all that need be shown is, that 
he has entered into an agreement of the character described in respect of the 
subject-matter of the suit and there was no warrant for assuming that the agreement 
should be cne made with reference to or in view of the intended suit or appeal. A. I. 

1937 Mad. 161. In case of advance of money out of piety and without agreement 
securing repayment, mere hope of repiyment does not make the understanding 
illegal, A. I. R. 1934 Rang. 214=151 Ind. Cas. 429. The agreement referred 
to in clause (e) which authorises a Court to reject an application for permission 
to sue as pauper is one which is champertous. 38 C. W. N. 1069= A. 1 . R. 1934 Cal. 
740. Such agreement must also be an agreement which is subsisting and effective 
on the date of the application for leave to sue as pauper. 11 O. W. N. 1356=152 
Ind. Cas. 417. 

Revision, eto. — Order rejecting petition for permission to sue as pauper is open 
to revision. 52 M. L. J. 33o=A. i. R. 1927 Mad. 441 ; A. I. R. 1933 Sind 82 ; 
1 . R. 1934 Lah. 231 ; but see 20 A. L. J. 55*44 A. 248 = 65 Ind. Cas. 255. Order 
rejecting pauper application is not appealable but does not bar suit in any ordinary 
way. 39 Ind. Cas. 942 ; A. 1 . R. 1931 Rang. 129. Court rejecting pauper application 
can also review its own order. 20 C. W. N. 669=33 lod. Cas. 812. 


6 . [S. 408.] Where the Court sees no reason to reject the application 

on any of the grounds stated in rule 5 , it shall 
fix a day (of which at least ten days* clear 
notice shall be given to the opposite party and 
the Government pleader) for receiving such 
evidence as the applicant may adduce in proof of his pauperism, and for 
hearing any evidence which may be adduced in disproof thereof. 


Notice of day for receiving 
evidence of applicant’s pau- 
perism. 


Scope. — Under rules 6 and 7, Court adduces evidence in any matters referred to 
the rfile 5 and gives a decision thereon. 50 Ind. Cas. 520. But rule 6 does not 
empower the Court to adduce evidence as to plaintiff's title. 45 A. 548=21 A. L. J. 
441 = 73 Ind. Cas. 538. Disposal of pauper application without notice to the 
opposite party and the Government pleader and without evidence adduced in 
disproof of pauperism is acting without jurisdiction. 100 Ind. Cas. 726= A. 1 . R. 
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1927 Cal. 464. But ultimate question of the suit should not be tried in an applica* 
lion under Order 33. A. I. R. 1927 Rang. 72^; Bur. L. J. 174. 

7 . [S. 409 .] (1) On the day so fixed 01 as soon theieaftei as may be 

convenient, the Court shall examine the wit- 
Procedure at hearing. produced by either party, and 

may examine the applicant or his agent, and shall make a memorandum 
of the substance of their evidence. 

(a) The Court shall also hear any argument which the partly may 
desire to offer on the question whether, on the face of the application and 
of the evidence (if any) taken by the Court as herein provided, the ap- 
plicant is or is not subject to any of the prohibitions specified in rule 5 . 

( 3 ) The Court shall then either allow or refuse to allow the applicant 
to sue as a pauper. 

Notes.^Defendant must be allowed to disprove pauperism iaspite of Govern- 
ment Pleader’s report to the contrary. 48 M. 700=*47 M. L. J. 932=85 Ind. Cas. 
20. Only such defects of form as unfavourably redact on the merits of the appli- 
cation must be regarded as justifying an order refusing to allow the aplicant 
to sue as pauper. 31 N. L, R. 386=157 l*^d. Cas. 294* A. 1. R. 1935 Nag. 168. 

8 . [S. 410 .] Where the application is granted, it shall be numbered 

^ , and registered, and shall be deemed the plaint 

Procedure if application ad- 

^ ' other respects as a suit instituted in the or- 

dinary manner, except that the plaintiff shall not be liable to pay any Court- 
fee (other than fees payable for service of process) in respect of any petition, 
appointment of a pleader or other proceeding connected with the suit. 

Scope.— Plaintiff or appellant whose application to xn forma pauperies has 

been granted has not to pay the Court fees at all. A. 1. R. 1930 Rang. 342. Until 
the application to sue as a pauper is granted, there is no suit as such. 21 C. 
W. N. 870=38 Ind. Cas, 600 ; see also 52 Ind. Cas. 688 ; 65 Ind. Cas. 506=18 N. L. 
R. 44. Suit in case of pauper application should be regarded as instituted on the 
date on which the pauper application is made and the Court-fee is payable 
from that date. A. 1. R. 1926 Mad. 159=49 M. L. J. 538 ; see also A. 1. R. 1928 
Nag. 296 ; A, I. R. 1929 Mad. 828=53 M. 43. The application to sue in forma 
pauperis is a potential plaint. If it is rejected under rule 5 or rule 7 it never 
ripens into a plaint. If the application ripens into a plaint, than the date of 
institution of the suit shall relate back to the date of filing of the application to 
sue in forma pauperis. If, on the other hand, such an application is rejected, 
it cannot be deemed to be a plaint, and the payment of the Court -fee after the 
application to sue in forma pauperis has been rejected cannot revive a poten- 
tial plaint which ceased to exist when the application for leave to sue forma 
pauperis was rejected. So where an application for permission to sue in forma 
pauperis is rejected and a full Court-fee is paid for a suit for the same relief, 
the suit must be considered for toe purpose of limitation to have been inst tuted 
only after the payment of the Court-fee and not at the date of the presentation 
of the petition to sue as papuper. A. I. R. 1937 Lab. 151. An application for 
review of judgrnent passed in a suit or appeal in forma pauperis must, under 
the law, be considered to be one in continuation of the suit or apeal as the case may 
be, which forma pauperis, 40 C. W. N. 1407 = A. I R. 1936 Cal. 752. 

9 . [S/411.] The Court may , on the application of the defendant, or of 
J the Government pleader, of which seven days’ 

P ^ clear notice in writing has, been given to the 

plaintiff, order of the plaintiff to be dispaupered — 

(a) if he is guilty of vexatious or improper conduct in the course of 
the suit ; 

{b) if it appears tliat his means are such that he ought not to contityie to 
sue as a pauper ; or 

{c) if he has entered into any agreement with reference to the subject- 
matter of the suit under which any other person has obtained an interest 
in such subject-matter. 
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Scope— Heirs of papuer plaintiff, brought on record can be dispaupered. A. I. R. 
193* Mad. 324=* 193* M. W. N. 199. Executor can sue as pauper. A. I. R. 1930 
Lah. 73$. Pauper application can be dismissed for the laches of the applicant in 
not bringing the representatives of the opposite party on record within reasonable 
time. A. I. R. 1929 Mad. 136=116 Ind. Cas. iii. Legal representatives cannot 
be dispaupered for possessing sufficient means. 48 M. L. J. 390 = 87 Ind. Cas. 
372. Dispaupering has no reslrospective effect. 48 M. L. 1.390 = 87 Ini. Cas. 
372. Omission to state in the list of assets an insurance policy of small value 
is only an improper conduct. 24 Bom. L. R 734=46 B. 1017 = 70 Ind. Cas. 964. 
Engaging an eminent pleader is no cause of dispaupering. 77 Ind. Cas. 611=4 
Pat. L. T. 538. When a plaintiff has been declared a pauper, res judicata does 
not prevent the question from being reopened. The question can be reopened 
on any one of three grounds mentioned in rule 9. 149 Ind. Cas. 1004 = A. I. R. 

1934 All. 323. The case falls under clause (c) where there was an agreement by 
pauper to advance to his advocate sum of Rs. 3 500 in case of success. A. I. R. 
1927 Rang. 283 = 6 Bur. L. J. 152. Order declaring plaintiff or pauper is not res 
judicata. A. I. R. 1934 All. 323. Clause (c) contemplates an agreement in and 
by which an interest is transferred or created in the subject-matter of the suit 
in favour of a person who is nor entitled to it, and would not cover a ctse where 
by virtue of a family settlement between the parties there is recognition of an 
antecedent title in one of the parties to the suit. A. I R. 1935 Mad. 576. Rule 
9 (c) must be construed as meaning that a psrson cannot sue as a pauper if at 
the time of the petition some other person has under an agreement an interest in 
the subject-matter of the suit. 59 M. 901= 1936 M. W. N. 785 = 71 M. L. J. 355. 
For an added defendant there is nothing in Order 33, which contemplates a fresh 
inquiry into papuperism merely from the fact that other defendants are subse- 
quently added to the suit. But an added defendant can apply under rule 9, for 
dispaupering the pla ntiffs for one of the reasons given in Order 9 A. I. R. 1936 
Pesh. 51 = 161 Ind. Cas. 51. The mere fact that the issue will be decided agreed 
in the suit is no reason why it should not be decided in proceeding for dispau- 
pering. A. I. R. 193 1 All. 323. 


10. |S. 411.] Where the plaintiff succeeds in the suit, the Court shall 

^ , , calculate the amount of Court-fees which would 

Costs where pauper succeeds, plaintiff if he had not 


been permitted to sue as a pauper ; such amoant shall be recoverable by the 
“Provincial Government”* from any party ordered by the decree to pay the 


same, and shall be a first charge on the subject-fhatter of the suit. 


Scope and object — Object of rule 10 is clearly to facilitate the recovery by 
Government of Court-fee, where a pauper plaintiff has realised something from his 
litigation and (o make Government as the first creditor of a successful pauper 
plaintiff. 42 M. L. J. 191 = 14 L. W. 529=69 Ind. Cas. 743- Under this rule two 
distinct rights in Crown are created, one right against the property recovered in the 
suit, other right against the pauper ordered to pay the decree. 50 Ind. Cas. 315 = 
4 Pat. L. J. 166. Rules 10 and 11 are not ultra vires of the Indian legislature. 
A. 1 . R. 1928 Mad. 385=54 M. L. J. 263. These rules are applicable to suits in the 
original side of the High Court, /^id. Court-fee payable under rule 10 is what is 
payable on the date of the plaint. A. I. R. 1926 Mad. 474=50 M. L. J. 280 -, 27 
S. L. R. 240= A. I. R. 1933 Sind 354, Defendant can be ordered to pay Court-fee 
only to the extent to which the claim of the plaintiff is allowed, plaintiff being liable 
for the balance where plaintiff succeeds in part only. A. I. R. 1930 Mad. 1000=32 
L. W. 172 = 53 M. 780 •, A. 1 . R. 1928 Mad. 216=54 M. L. J. 530=28 L. W. 328 ; 
14 A. L. J. 657 = 38 A. 469 = 35 Ind. Cas. 46. It is within the discretion of the Court 
as to who should pay the costs and the Court-fees A. I. R. 1928 Cal. 196=55 C. 
488 = 32 C. W. N. 48 ; A. I. R. 1930 Pat. 353 =*i* P- L. T. 2^^7=122 Ind. Cas. 152. 
Appellate Court direct the plaintiff to pay the difference of Court-fee when the suit 
is decreed in part only. A. I. R. 1926 Mad. 474 = 50 M. L. J. 280. Where pauper 
plaintiff succeeds in a suit for ffiture maintenance the proper method to recover 
Court-fee is by appointing a Receiver to collect maintenance. A. I. R. 1926 Mad. 565 
*49 M. 567 = 50 M. L. J. 279 ; see also A. I. R. 1926 Cal. 859 ; A. I. R. 1933 Bom. 


* In British India the words "Provincial Government" have been substituted for 
the word “Government** by G. I. Order of i 937 * But read "Governinom** for 
''Provincial Government** so substituted in British Burma. 

C. P. Code— 91 
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350=57 B. 507=35 Bom. L. R. 615. Pauper plaintiff cannot be ordered to pay the 
costs of amendment of plaintiff then and there and the suit cannot be dismissed on 
default of such payment. A. 1 . R. 1922 Bom. 335 = 24 Bom L. R. 924=47 B. 104= 
75 Ind. Cas. 128. Where a suit in forma pauperis was decreed in terms of a 
compromise whereby the defendant was to pay the plaintiff a part of his claims 
and the decree made the plaintiff liable for the whole Court-fees and also made it 
a charge on the subject-matter of the compromise, but the money being payed out 
to the plaintiff out of Court before the decree was drawn up, satisfaction of th e 
same was entered and subsequently the Government started an execution case 
against the defendant for realizing the Court-fees : Held that the application in 
execution was misconceived and in circumstances the defend int was not liable to 
pay the Court-fees. 39 C. W. N. 1274. Purchaser of decree from pauper decree- 
holder takes it subject to charge of Court-fee. A. I. R. 1934 All. 438 Where an 
2i^^^2Xvci lotma pauperis \s partially accepted, the Government is entitled under 
Order 33, rule 10, C. P. Code to the full amount of the Court- fee which was payable 
on the Memorandum of Appeal, if the appellant had not been allowed to appeal in 
forma pauperis, 36 P. L. R. 22. Property on which future maintenance is charged 
cannot be sold by Government for realising Court-fees. A. 1 . R. 1935 Sind 21== 
154 Ind. Cas. 580. 

11 . [S. 4 l 2 .] Where the plaintiff fails in the suit or is dispaupered, 
Procedure where pauper fails. suit is withdrawn or dismissed,— 


(a) because the summons for the defendant to appear and answer has not 
been served upon him in consequence of the failure of the plaintiff to pay the 
Court-fee or postal charges (if any) chargeable for such service, or 

(b) because the plaintiff does not appear when the suit is called on for 
hearing, 

the Court shall order the plaintiff, or any person added as a co-plaintiff to the 
suit, to pay the Court-fees which would have bsen paid by the plaintiff if he 
had not been permitted to sue as a pauper. 

Scope. — Next friend can be ordered to pay costs in place of minor. Payment of 
Court-fee by plaintiff is included in the costs of the suit. A. I. R. 1931 Mad. 249=58 
M. L. J. 623 = 53 M. 716. Dispaupering order operates retrospectively in respect of 
Court-fee. A. I. R. 1934 Ail. 323. An order dispaupering the plaintiff operates 
retrospectively in respect of payment of Court-fees. A. I. R. 1934 All. 323=- 149 Ind. 
Cas. 1004. 


12 . [New.] 

Government may apply for 
payment of Court-fees. 


The ‘•Provincial Government''^^ shall have the right at any 
time to apply to the Court to make an order 
for the payment of Court-fees under rule 10 
or rule 11. 


Notes.— It is not competent if it thought there was a better prospect of 
recovering the Court-fee from the next friend who might be a person of 
property than from the pauper plaintiff, to apply under rule 12 for an order making 
the next friend pay the Court-fee. A. I. R. 1937 Mad. 145. The Court cannot 
deprive the Government of the right which, is expressly given by rules 11 and I 2 
to pass an order that the plaintiff, shall pay the Court-fee when a pauper suit 
fails. Idid,^ It is not the function of a Court of appeal to give effect to the right 
of the Government conferred by rule 12. It must on admission of the appeal dispose 
of it in the manner laid down by Ordor 41. Order 33, rule 13, makes it clear that the 
Government should proceed in the trial Court for recovery of the Court-fee to 
which its right has been declared by rule 12. The appellate Court cannot enforce 
the right of Government in the matter of Court-fees either by issuing a process or 
by directing the pauper appellant to pay the Conrt-fee and costs awarded to 
(iovernment on face of his properly stamped appeal being dismissed. A. I, R. 1937 
All. 280. • 


* In British India the words ‘-Provincial Government” have been substituted for 
the word “Government” by G. I. Order of 1937. But read "Government'* for 
“Provincial Government” so suhst lutcd in British Burma, 
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13. [New] All mitters arisini? between the “Provincial Government’”^ 


Government to be deemed a 
party. 

the meaning of section 47. 


and any party to the suit under rule 10, rule 11 
or rule 12 shall be deemed to be questions 
arising between the parties to the suit within 


14. \New.\ Where an order is made under rule 10, rule 11 or rule 12, 


Copy of decree to be sent to 
Collector. 


the Court shall forthwith cause a copy of the 
decree to be forwarded to the Collector. 


Notes. — Where a plamtiff is ordered to pay a certain sum to the Government 
all that the Code requires is to send a copy of the decree to the Collector. A. I. R. 
1930 Rang. 342 = 8 Rang. 294=127 Ind. Cas. 606. 

15. [S. 413.) An order refusing to allow Jthe applicant to sue as a 


„ - , „ pauper shall be a bat to any subsequent applica- 

l-ke nature by him in respect of the 
quent application of like same right to sue ; but the applicant shall be at 
nature, liberty to institute a suit in the ordinary manner 

in respect of such right, provided that he first 
pays the costs (if any) incurred by the ‘‘Provincial Government’'* and by the 


opposite party in opposing his application for leave to sue as a pauper. 


Scope. — Refusal of pauper application bars a subsequent application but with- 
drawal does not. A. I. R. 1931 Rang. 79= 131 Ind. Cas. 64 ; see also 40 C. L. J. 
188 = 84 Ind. Cas. 703 ; 2 Bur. L. J. 217 = 76 Ind. Cas. 7S5 ; 20 C. \V. N. 669=^3 

Ind. Cas. S12 ; 73 Ind. Cas 897 = .^. I. R. 1924 Lab. 312. Rejection of application 

under rule 5 is no bar to subsequent application under rule 5. 10 O. W. N. 1145 = 

A. I. R. 1933 Gudh 554. Where previous application is withdrawn, subsequent 
application is not barred. A. I. R. 1931 Rang. 79=131 Ind. Cas. 64. Where first 
application was dismissed for not being in accordance with rules and the second 
dismissed for default, third appl cation to sue in respect of the same right in forma 
is not barred. A, I. R. 1926 Rang. 200=4 Rang. 245 = 98 Ind. Cas. 26; 
85 Ind. Cas. 982. Rules 5, 6, 7 and 15 should be read together. 31 C. L. J. 

35* = 57 Ind. Cas. 9. When first application to sue for maintenance in forma 

pauperis was dismissed on the ground that the plaint did not disclose any cause 
of action, second application to sue in forma pauperis to recover maintenance for a 
period more than two years subsequent to the date of the previous application is 
not barred under rule 15. 31 C. L. J. 551 = 57 Ind. Cas. 9. Omission to insert a sche- 

dule of property does not bar a second application to sue in forma pauperis, i Lah. 
1 51 = 56 Ind. Cas. 207. Second application to sue \n forma pxuparis is not barred 
though first was rejected under Order XXXII, rules 2 and 3 even after hearing the 
other side, 9 L. B. R. 93 = 42 Ind. Cas. 803. Dismissal of an application to sue in 
forvia pauperis does not amount to rejection of plaint, which remains and may be 
validated by payment of Court-fees within time fi.xed by the Court. 46 M. L. J. 
254 = 76 Ind. Cas. 767. The words “right to sue'^ have substantially the same 

meaning as the words “cause of action’*. A I. R. 1936 Nag. 280. Rule 15 must 
be read in conjunction with rule 7 and not with rule 5. The Court would obviously 
be transgressing their legitimate province if they attempt to put such a wide cons- 
truction on the wording of rule 15 as to include an order of rejection. The intention 
of the legislature must be gathered from the actual words used in rule 15 in 
describing the order of refusal which constructively put to sub-rule (3) of rule 7. 
An c.r order passed under rule 15 is not governed by rule 15. 31 N. L. R. 

386=157 Ind. Cas. 294= A. I. R. 1935 Nag. 168. Where there is no order for 
payment of cost a suit can be maintained without payment of cost. A. 1. R. 
1935 All. 723 (F. B.)= 1935 A. L. J. 857. Cost should be paid prior to the institution 
of the suit. 59. M. L. J. 791. 


16. [S. 415.] The costs of an application for permission to sue as a 
. Costs pauper and of an inquiry into pauperism shall 

* be costs in the suit. 


* In British India the words “Provincial Government” have been substituted for 
the word ‘‘Goveinment” by G. I. Order of 1937. But read “Government” for 
Provincial Government” so substituted in British Burma. 
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ORDER XXXIV. 


Suits relating to Mortgages of Immovable Property, 


1. [T. P. Act, S. 85.] Subject to the provisions of this CodCi all peisons 

having an interest either in the mortgage security 
or in the right of redemption shall be joined as 
parties to any suit relating to the mortgage. 
Explanation’^ k puisne mortgagee may sue for foreclosure or for sale without 
making the prior mortgagee a party to the suit ; and a prior mortgagee need 
not be joined in a suit to redeem a subsequent mortgage. 


Partis to suits for fore 
closure, sale and redemption. 


Scope of Order XXXIV. — Civil Procedure Code is ihe guide in mortgage 
suits in India not English practice. 9* ^nd. Cas. 258 = 2 O. W. N. 826. Order 34 
has no application to compromise decrees. 14 Pat. 488= 155 li^d. Cas. 976= 16 Pat. 
L. T. 311 = A. I. R. 1935 Pat. 385. This order is not applicable to decrees on the 
arbitrator’s award. A. I. R. 1930 Lah. 166 ; A. I. R. 1933 Lah. 179 » k, I. R. 1933 
Lah. 48. Proceedings taken under Order 34, are execution proceedings and hence 
Order XLI, rule 6. is applicable. A. I. R. 1929 Lah 552 = 30 I"-. L. R. 371. 
Court cannot appoint Receiver of the mortgaged property in a suit for its sale 
under Order XXXIV. A. I. R. 1929 Lah. 7-io=:i22 Ind. Cas. 483; see also 
A. I. R. 1933 Rang. 94. In execution by sale of mortgaged property, Court 
cannot order the arrest of judgment-debtor. A. I. R 1930 Lah. 103=* 31 P. 
L. R. 143. Rules of Order 34 apply to mortgage suits relating to movables as 
well. 36 C. W. N. 263 = A. I. R. 1932 Cal. 524 = 59 C. 667. Interest is 10 be 
determined according to Order 34 and not according to s. 34. A. I.R. 1933 Oudh 
128=8 Luck. 315 ; see also A. 1. R. 1927 P. C. 1 ~ 54 C. 161=31 C.W. N. 39'^== 54 
I. A. I P. C. Interested party if not Joined can claim redemption before foreclosure 
or sale. 47 C. 924=24 C. VV. N. 954=56 Ind. Cas. 274 (P. C.). Where mortgagor 
transfers equity of redemption, decree against him does not bind transferee. 45 Ind. 
Cas. 606=21 O. C. 70 ; see also 22 C. W. N. 543 = 28 C. L. J. 256 ; 34 Ind. Cas 367; 
36 Ind. Cas. 744- 


Scope.— Object of rule I is that all claims affecting equity of redemption should 
be disposed of in the same suit. 50 M. i8o = A. I. R. 1927 P. C. 32 = S2M. LJ. 338-29 
Bom, L. R. 805 = 31 C. W. N. 670 (P. C.). This rule is not intended to punish 
emission to joint parlies whose title-deeds or existence is not known to plaintiff. 
5. N. L. J. 157 (F. B.) = 66 Ind. Cas. 631 ; see also 61 Ind. Cas. 412 = 19 A. L. J. 185. 
Puisne mortgagee is not required to implead prior mortgagee as a piny in a suit 
for foreclosure or sale. The principle will be the same when the subsequent mort- 
gagee and the prior mortgagee happen to be one and the same person. 4 P. L. T. 
546=74 Ind. Cas. 820 ; see also 50 A. 742 = 26 A. L. J. 529= A. I. R. 1928 All. 378 ; 
86 Ind. Cas. 748 = 12 O. L, J. 127. Where it is possible for Court to do justice between 
the parlies before it, it should do so and should not make rule i a ground for 
dismissing the entire suit. A. I. R. 1929 A. 941 = 52 A. 134. Non-compliance is not 
fatal. 36 C. W. N. 1138 = 60 C. 87 ; A. L R 1936 Pat. 153 ; A. 1. R. 1936 Sind 87 = 
30 S. L. R. 42. Party knowingly omitting to do what is enjoined by law cannot 
invoke aid of equity. 55 C. L. J. 299 = A. I. R. 1932 Cal. 561. All mortgagees or 
heirs of mortgagees must be parties to the suit. 37 C. W. N. 478=60 C. 777. If a 
proper party in mortgage suit is omitted, his right to pursue his own remedy is not 
affected by that suit. A. I. R. 1932 Mad. 115 = 62 M. L. J. 272. Mortgaged 
security does not mean the mere lands which the mortgagor professes to mortgage. 
The mortgaged security means not the physical object but the interest therein 
which the mortgagor is competent to transfer by way of mortgage at the date of 
the transaction. A. I. R. 1936 Rang. 198. The holder of a money-decree against 
the mortgagor who has obtained an order for a Receiver in execution of bis decree is 
not a person having interest in the mortgaged properly or in the right of redemp- 
tion so as to make him a necessary party to a suit on mortgage under this rule. 40 C. 
W. N. 974. Rule I is the rule of procedure and does not purport to deal with substan- 
tive rights of parties or the extinguishment of such rights. 30 S. L. R. 42 = ^64 Ind. 
Cas. 69=A. I. R. 1936 Sind 87, No decree should be passed against third party, 
who claims an interest in the property not in mortgagor a interest. A. 1. R. 1936 
Rang. 198=162 Ind. Cas. 731. Rule i does not require that in a suit on a mortgage 
the owner of the equity of redemption must always fill in the role of a defendant. 
7o M. L. J. 719 = A. I. R. 1936 Mad. 814=43 I- W. 628-1936 M. W. N. 408-59 M. 
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1042. All parties having beneficial interest in the property at the date of the suit 
should be made parties. 38 C. W. N. 1045. Non-compliance with the provisions of 
rule 1 is not necessarily fatal to the suit to enforce a mortgage. A. I. R. 1934 Oudh 
220s fi O. W. N. 524=148 Ind. Cas. 524. Rule of joining all persons interested in 
redemption is rule of procedure. If in a suit for redemption some of the persons 
interested in redemption are not joined, the Court should decide if it can adjudicate 
upon the rights of parties actually present. A. I. R. 1937 Pat. 414. Where in a 
suit for sale of mortgaged property the alienee of the whole interest of the mort- 
gagor in the property, is made a party after expiry of the period of limitation, the suit 
must wholly fail. 150 Ind. Cas. 597 = A. I. R. 1934 Pesh. 38 ; see also 61 C. L. J. 
560 = A. I. R. 1935 Cal. 667 ; A. I. R. 2935 Sind 131. Order 34, rule 1, is a rule of 
procedure only and is subject to the provisions of Order r, 9, and there is iiothing 
in the rule which either does or can deprive a first mortgagee of his inherent right to 
bar the equity of redemption of a second mortgagee. 156 Ind. Cas. 3i8 = A. I. R. 
193s Rang. 139, The rights of a secured creditor over a property are not affected 
by the mortgagor being adjudicated an insolvent. A. I. R. 1935 Cal. 460=39 C.W.N. 
384 = 62 C. 483=157 Ind. Cas. 140. 

Proper Parties. — Only a person having interest either in the mortgage security 
or in the right of redemption can be joined as a party. 33 P. L. R. 240= 136 Ind. 
Cas. 728 ; A. I. R. 1930 Mad. 801 (F. 13.). If necessary party is not pleaded within 
time the whole suit will be dismissed. 36 lad. Cas . 542= 1 Pat. L. J. 468. All the 
mortgagees are necessary parties and must be impleaded in a suit to enforce the 
mortgage. But in a case of a deceased mortgagee, if his estate is efrec lively 
represented by the persons on the record, the suit is good and not defective. 16 
P. L. T. 689 ; see also A. I. R. 1935 Lah. 203. Proper parties are not always 
necessary parlies. A. I. R. 1935 Rang. 315 = 158 Ind. Cas. 828. 

Prior mortgagee. — In a suit by puisne mortgagee prior mortgagee is not neces- 
sary party. A. I. R. 1931 All. 549=53 A. 531 = 1931 A.L.J. 398 ; see also A. I. R. 1931 
All. 76= 1930 A. L. J, 1222. In a s\x\i by puisne mortgagee if prior mortgagee is 
joined, he can claim subrogation. A. 1. R. 1929 Nag. 135=118 Ind. Cas. 54; see 
also A. 1. R. 1936 Rang. 340. The mere fact that the prior mortgagee was im- 
pleaded by mistake does not affect the nature of the decree which should be passed. 
A, I. R. 1930 All. 1 13 = (1930) A. L. J. 321 = 52 A. 426 ; see also A. I. R. 1931 Pat. 
33 = 9 Pat. 816. 

Puisne mortgagee. — If a subsequent mortgagee is not made a party to the 
prior mortgagee’s suit, the subsequent mortgagee gets the right to redeem the prior 
mortgagee, and the amount of money to which the prior mortgagee is entitled is the 
amount of the mortgage loan with interest at the stipulated rate of interest and 
not the amount of decree passed on the prior mortgagee’s suit. A I. R. 1930 
All. 485=1930 A. L. J. 573-«52 A. 331 ; see also A. 1. R. 1928 Lah. 593 ; A. I. R. 
1927 All. 488 ; 6 N. L. J. 237 = 82 Ind. Cas. 77 ; 94 Ind. Cas. 284 = A. J. R. 1926 Par. 
337 = 5 513- Where decree in the suit by the subsequent mortgagee declared his 

priority, the suit by the prior mortgagee will be barred by res judicata^ 71 Ind. Cas. 
948 = 2 Pat. 435 ; but see 47 C. 693 = 38 M. L. J, 424=47 h A. 11 = 55 Ind. Cas. 959 
P. C. Where in a suit by a prior mortgagee puisne mortgagee is not impleaded his 
right, is not affected. 33 Ind. Cas. 815 = 86 P. R. 1916 ; sec also 33 Ind. Cas. 243= 18 
O. C. 347 ; A. I. R. 1928 Lah. 593 ; 38 Ind. Cas. 179 ; A. I. R. 1932 Cal. 561 ; 14 A. 
L. J. 337 = 36 Ind. Cas. 703 ; 58 Ind. Cas, 295 ; 42 A. 364 = 4? I- A. 71 = 25 C. W. N. 
397=55 Ind. Cas. 969 (P. C.) ; 26 C. W. N, 279=42 M. L. J. 15 = 24 Bom. L. R. 593 
=48 I. A. 465 = 43 A. 469 (P* C.) ; 13 Pat. 364 = A. I. R. 1934 Pat. 648 ; 38 C. W. N. 
1178. Where mortgagee is not made parties, prior mortgagee can after 
depositing in Court money due on puisne mortgagee, claim to redeem puisne mort- 
gage. 20 A. L. J. 401 = 44 A. 462=67 Ind. Cas. 841. Prior mortgagee cannot 
sue subsequent mortgagee for possession after limitation on prior mortgagee 
nor compel him to redeem his mortgage. A. 1. R. 1926 AH. 480=24 A. L. J, 66 r. 
Question of contribution between several subsequent mortgagees is foreign to mort- 
gage suit. A. 1. R. 1923 Pat. 199 = 4 P. L. T. 91 = 71 Ind. Cas. 940. First mortgagee in 
possession under prior sale may always shield himself under his mortgage and 
purchase, though his right to possession is defective. A. I. R. 1923 Rang. 107=1 
Bur. L. J. 217=74 Ind. Cas. 151. Not impleading subsequent mortgagee or other 
person interested in mortgaged property does not make whole proceeding null and 
void. A. 1. R. 1931 All. 466 (F. B.)=193 i A. L. ]. 739^53 A. 1023. 
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Sub-mortgagee.— In redemption suit relief against sub-mortgagee can be given. 
A. I. R. 1927 Mad. 703=101 Ind. Cas. 728. First mortgagor is not necessary parly 
in redemption suit by mortgagee to redeem his sub-mortgage, 24 Bom. L. R. 91* — 
68 Ind. Cas. 741 ; see also 3 Lab. L. J 373=67 Ind. Cas. 421. Mortgagor without 
notice of sub-mortgage paying off mortgagee in redemption suit is not bound by 
sub-mortgage. 30 M. L. T. 21 = 63 Ind. Ca«. 192. 

Paramount title.— Question of paramount title should not ordinarily be 
decided in mortgage suit. 59 C. 548=1932 Cal. 512 ; see also 10 Pat. 234 = A. I. 
R. 1931 Pat. 64 ; 18 N. L. J. 291. Person who claims title paramount to mortgagor 
and mortgagee is not a necessary party. 80 Ind. Cas. 753 = 2 Rang. 106 ; see also 
73 Ind. Cas. 428=10 O. L. J. 263 ; 20 C. W. N. 1079=35 Ind. Cas. 959= 1 4 A. L J. 
1002 (P. C.) ; 47 Ind. Cas. 179 ; 44 C. 425 = 21 C. W. N. 127 ; 54 Ind. Cas. 806 ; 63 
Ind. Cas. 92 = 25 C. W. N. 192. Paramount title is one which originates indepen- 
dently of the parties to the mortgage and it can be investigated in mortgage suit, if 
it is necessary to give complete relief. A. I. R, 19U Nag. 20 = 26 N. L. R. 359 In 
a mortgage suit a s‘ ranger setting up an adverse claim of title cannot be made a 
party for the purpose of litigating that in the mortgage suit. A. I. R. 1929 Cal. 
672 = 33 C. W. N. 659; see also A. I. R. 1930 Nag. 89=13 N. L. J. i. The 
mortgagee plaintiff should not be allowed in his suit on mortgage to raise a contro- 
versy as regards the title of a third person claiming a paramount title. A. I. R. 
1930 Oudh 97 = 7 O. W. N. 25=121 Ind. Cas. 277. In a suit to enforce mortgage, 
a person claiming paramount title is not necessary or proper party. 100 Ind. Cas. 
195 = A. I. R. 1927 Sind 265 ; see also A. I. R. 1927 Mad. 301 = 52 M. L. J. 52 ; 
1977 Oudh 607 ; A. I. R. 1927 Pat. 45 = 7 P. L. T 737 ; A. I. R. 1928 Mad. 764 ; 
but see A. I. R. 1928 Mad. 2 = 53 M L. J. 647 ; A. I. R, 1935 AP. 205= 1934 A. L. J. 
1177. But he can be made a party where it is just and convenient to decide such title 
in that suit. A. I.R. 1935 Nag. 68. Mortgagee can implead persons who as prior trans- 
ferees claim paramount title to mortgaged properly. A. I. R. 1937 All. 251. Rule as 
to non-joining person claiming adverse title is not inflexible. A. I. R. 1928 Mad. 2 
= 53 M. L. J. 647 - 

Official Receiver.— The Official Receiver is not a necessary party in a suit 
by the mortgagee of an insolvent mortgagor to enforce the mortgage. A. I. R. 
1930 Lab. 791 = 31 P. L. R. 506=126 Ind. Cas. i 74 ; see also A. 1 . R. 1925 Cal. 
785 = 29 C. W. N. 771 = 86 Ind. Cas. 1042 ; A. I. R. 1927 Mad. 609. 


Attaching creditor. — Attaching creditor has no right to be male party in 
mortgage suit. A. I. R. 1929 All. 861 = 122 Ind. Cas. 766; 89 Ind. Cas. 446; 62 
Ind. Cas. 121=44 M. 232 = 40 M. L. J. 65 ; 1936 A. L. J. 7o8 = A. 1. R. 1936 All. 512 ; 
A. I. R. 1936 Nag, 209 ; 1934 A. L. J. io85 = A. I. R. 1934 All. 1027. An attaching 
creditor under a money-decree against mortgagor in entitled to redeem the mortgage. 
73 Ind. Cas. 8. 

Co-Mortgagee. — Failure to join co-mortgagee’s heirs vitiates suit by other 
mortgagee. A. 1. R 1926 Cal, 416=89 Ind. Cas. 121. 


Co-heira. — Where some heirs of mortgagor are not parties, plaintiff can get 
decree for proportional amount of mortgage money. 25 C. W. N. 594 = 66 Ind Cas. 
312 i see also 51 C. 223=43 B, 575, Suit by only one co-heir of mortgagee cannot 
be maintained. 36 Ind. Cas. 77. 

Co-mortgagors. — Where all persons interested in the equity of redemption are 
not on record, only the interest of the defendants jointed in the suit can be 
sold. 72 Ind. Cas. 458 ; see also 82 Ind. Cas. 638 = 29 C. W. N. 51. In 
a redemption suit a co-mortgagor who is not suing for redemption is a neces- 
sary party. a: I. R. 1929 All. 814=119 Ind- Cas. 97 ; see also A. I. R. 1926 
All. 46=48 A. 171 = 24 A. L. J. 83 . Where against dismissal of redemption suit only 
one mortgagor appealed, others are not necessary panics to appeal. A. I. R. 1927 
Cal. 479=100 Ind. Cas. 521. The liability of mortgagor inter se can only be deter- 
mined in separate suit. A, I. R. 1927 Pat. 1 17 = 8 P. L. T. 255. 


Joint Hindu family. — Where manager of joint Hindu family representing the 
family is alone sued to enforce mortgage, rule i is complied with. A. I. R. 1027 
Oudh 27 = 3 O. W. N. 954 -, see also A. I. R. 1926 Pat. 207 = 4 Pat. 723 ; 80 Ind. Cas. 
34 = 3 329; 71 Ind. Cas. 948 = 2 Pat. 455. Korta of joint Hindu family represents 

the whole family. 63 Ind. Cas. 564 = 2 P. L. T. 553 = (i92i) Pat. 289 ; 39 Ind. Cas. 
77g=(i9i7) Pajt. 137 \ 45 Ind. Cas. 76 ; 46 Ind. Cas. 727 15 ^ Ind. Cas. 489=1 P.L.T. 
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40 Ind. Cas. 525 ; 37 Ind. Cas. 833 ; 36 Ind. Cas. 64. Where minor co-parcener is 
not joined the suit is not bad, but minor will not be bound. A. I. R. 1925 All. 335^ 
47 A. 427 ==23 A. L. J. 246=87 Ind. Cas. 700. 

Landlord.— Landlord is not necessary party in a suit to enforce mortgage of 
non-transferable occupancy holding. 22 C.W. N. 662. But if he is made a party 
the rights of the parties should be determined in the same suit. 8 Pat. 439= A. I. R. 
1929 Pat. 222, 

Lessee.— A. I. R. 1927 Pat. 4ii=“8 P. L. T. 229 ; A. 1 . R, 1926 Nag. 496=23 
N. L. R. 128 ; A. I. R. 1923 Nag. 273 = 65 Ind. Cas. 503. 

Mortgagee.— Original mortgagee is not a necessary party in redemption suit 
against mortgagee’s assignee. 20 S. L. R. 277=91 Ind. Cas. 87. 

Tenant. — In a suit for redemption alleged tenants of mortgagee setting up 
paramount title are proper parties. A. I. R. 1926 Bom. 522 = 28 Bom. L. R. 848; 
see also 78 Ind. Cas. 885 = 3 Pat. 244. 

Legal representatives. — When the defendant dies after preliminary decree, 
some of his legal representatives who are already in record, can represent the estate. 
A. I. R. 1930 Mad. 6g= 57 M. L. J. 712 ; see also A. I. R. 1927 Mad. 1071. Legal 
representatives of mortgagor can raise only those objections as the original mortga- 
gor can. A. I. R. 1930 Lah. 1068=31 P. L. R. 998. Heirs of intestate Parsi who 
intermeddle with his estate, are his legal representatives. A. I. R. 1927 Bom. 
474” 51 B. 771. Right inter se between the legal representatives of a deceased 
plaintiff mortgagee need not be decided. A. 1 . R. 1927 Mad. 1071. 

Non-joinder. — The failure to bring on record one having equity of redemption 
does not necessarily entail dismissal of suit. A. h B.. 1931 Pat. 164=12 P. L. T. 
28. Non-joinder of necessary parties is not fatal. 83 Ind. Cas. 262 ; but see A. I. R. 
J927 All. 290 i but see 33 C. W. N. 100 ; 66 Ind* Cas. 945. Where purchaser of 
equity of redemption is not made a party he is not bound by the mortgage decree. 
49 C. 1048=28 C. W. N. 92 ; 24 Bom. L. R. 741 = 69 Ind. Cas. 165 ; 25 C. W. N. 
253. Non-joinder of other co-mortgagees does not vitiate suit where mortgage 
bonds were in favour of one who sufficiently represents other. 40 C. L. J. 67=84 
Ind. Cas. 124. Suit for sale should not be dismissed though puisne mortgagee was 
not joined in it. 21 A. L. J. 701 = 74 Ind. Cas, 943. It is doubtful if mortgagee can 
sue purchaser of equity of redemption. 25 C. W. N. 253. A subsequent mortgagee 
is not bound by a decree obtained on the foot of a prior mortgage when he is not 
made a party thereto. A, I. R. 1929 Pat. 94=* n P. L. T. 41. 


Preliminary decree in fore- 
closu re suit. 


“ 2 . ( 1 ) In a suit for foreclosure, if the 
plaintiff succeeds, the Court shall pass a prelimi- 
nary decree — 


(a) ordering that an account be taken of what was due to the plaintiff at 
the date of such decree for — 


(/) principal and interest on the mortgage, 

(rV) the costs of suit, if any, awarded to him, and 

{Hi) other costs, charges and expenses properly incurred by him up to 
that date in respect of his mortgage security, together with interest thereon ; or 

{d) declaring the amount so due at that date ; and 
(0 directing— 

(0 that, if the defendant pays into Court the amount so found or declared 
due on or before such date as the Court may fix within six months from the 
date on which the Court confirms and countersigns the account taken under 
clause (tf), or from the date on which such amount is declared in Court under 
clause (d), as the case may be, and thereafter pays such amount as may be 
adjudged due in respect of sul^quent costs, charges and expenses as provided 
in rule 10, together with subsequent interest on such sums respectively as pro- 
vided in rule 11, the plaintiff shall deliver up to the defendant, or to such per 
son as the defendant appoints, all documen^ in his possession or power 
relating to the mortgaged property, and shall, if so required, re-transfer the 
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property to the defendant at his cost free from the mortgage and from all 
incumbrances created by the plaintiff or any person claiming under him, or, 
where the plaintiff claims by derived title, by those under whom he claims, 
and shall also, if necessary, put the defendant in possession of the 
property ; and 

(it) that, if payment of the amount found or declared due under or by 
the preliminary decree is not made on or before the date so fixed, or the 
defendant fails to pay, within such time as the Court may fix, the amount 
adjudged due in respect of subsequent costs, charges, expenses and interest, the 
plaintiff shall be entitled to apply for a final decree debarring the defendant 
from all right to redeem the property. 

(2) The Court may, on good cause shown and upon terms to be fixed by 
the Court, from time to time, at any lime before a final decree is passed, extend 
the time fixed for the payment of the amount found or declared due under 
sub-rule ( 1 ) or of the amount adjudged due in respect of subsequent costs, 
charges, expenses and interest. 

( 3 ) Where, in a suit for foreclosure, subsequent mortgagees or persons 
deriving title from, or subrogated to the rights of, any such morgagees are 
joined as parties, the preliminary decree shall provide for the adjudication of 
the respective rights and liabilities of the parties to the suit in the manner 
and form set foith in Form No. 9 or Form No. 10, as the case may be, of 
Appendix D with such variations as the circumstances of the case may 
require. 

N, B . — For local amendments in Bombay and Rangoon.— iVi/rJ. 

Notes. — Rules 2 to 8 have been added by Act 21 of 1929. The reason of the 
amendment has been thus stated by the Special Committee : — 

This order relates to mortgage suits and its provisions were originally in the 
Transfer of Property Act (section 85 to 99), but were trinsferred to the Code of 
Civil Procedure in 1908, The amendment of the Transfer of Property Act particu- 
larly the provisions relating (0 mortgages, necessitates the amendment of rules 2 to 
8, 10, II and 15 of the Order. 

We propose to make the following amendments in this rule, viz : — 

( 1 ) It should be expressly stated that the decree passed under this rule is 
“preliminary." 

(’) In clause (a) of the present rule, the Court is merely directly directed to 
take an account of >^hat would be due to the plainiiff on account of (a) principal and 
interest on the mortgage and (b) the costs of the suit. Under sections 72 and 76 of 
the Transfer of Properly Act, a mortgagee is authorised to spend money for certain 
necessary purposes in connection with the mortgage security. Under section 63 A 
of the Transfer of Properly Act, as proposed to be added, a mortgagee is allowed to 
spend money for improvements in certain circumstances. The above provisions 
also provide that the money so spent by a mortgagee should be added to the prin- 
cipal money. Clause (a) is therefore, amended to make it clear that in taking an 
account sums spent by a mortgagee for necessary costs, charges and expenses in 
respect of the mortgage-security, together with interest thereon, must be taken into 
account. 

( 3 ) Clause (a) of the present rule 2 provides that the account of the sum due to 
the plaintiff will be taken up to the dale fiited for payment in the preliminary decree. 
The date so fixed is to be within six months from the date of the decree. Clause (b) 
however, which relates to the declaration by a Court of the amount due to a 
mortgagee, merely provides that the amount due at the date of the decree is to be 
declared. Although clause (c) provides that the Court has to fix a date for the 
payment of the amount so declared within six months, no provision is made for 
awarding costs charges and expenses incurred by a mortgagee in respect of the 
mortgage-security subsequent to the date of the declaration or the decree. This 
seems anomalous. There is no reason why a mortgagee should lose subsequent 
costs, charges and expenses where the Court declares the amount. The scheme of 
Order XXXIV of the Code of Civil Procedure, 1908 , is to draw a clear distinction 
between a preliminary and a final decree ; rule z is amended to make it clear that 
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the amount to be declared or found due on taking accounts should be up to the date 
of the preliminary decree. The defendant will then be in a position to know what 
sum he has to pay in order to claim redemption. Care is taken to provide in clause 
(e) of sub-rule (i) of the amended rule that after tendering the amount so declared 
or found to be due, the defendant has to pay the amount which the Court may 
adjudge for subsequent interest and subsequent costs, charges and expenses. Rules 
10 and II have been amended to empower a Court to adjudge the amount due in 
respect of such interest and costs. 

( 4 ) Although clause (a) of this rule refers to the date fixed for payment of the 
amount found to be due on taking accounts, clause (c) refers the date within six 
months from the date of the declaration of the amount due by the Court under 
clause (b). This appears to be an error. The date fixed for payment must be 
within six months from the date when the Court declares the amount due or, where 
it directs an account is to be taken from the date when such account is confirmed 
by the Court. Our amendment makes this clear. 

(5) As the mortgagor or any other person seeking redemption has to bear all 
costs and expenses of the redemption, in clause (c) of sub>rule (i) it is made clear 
that the costs of re-conveyance or re* transfer by the mortgagee on payment of the 
amount due by the mortgagor shall be borne by the mortgagor or such other person. 

(f)) The proviso to sub-rule 2 to rule 3 provides for the extension of the time 
fixed for payment in the final decree. The power of the Court to extend the time 
fixed for payment is well recognised and is exercised at any time before a final 
decree for foreclosure is passed. The proper place for this provision is in the rule 
relating to the preliminary decree. The* proviso is, therefore, placed in rule 2 as 
sub-rule (2). The expression “postpone the day” in this proviso has been replaced 
by the words “extend the time^ to make it clear that the time can be extended even 
after the expiry of the period once fixed. Sub-rule (2) also makes it clear that the 
extension of the time fixed for payment must be subject to such terms as the Court 
may fix. It is not fair that after the plaintiff has obtained a decree for payment ot 
the amount due on the mortgage and when the payment has been already postponed 
for six months, the plaintiff should be made to wait for payment for a further period 
without getting compensation. A defendant who applies for an extension of time 
must be put on terms before his application is granted. 

(7) As clauses (a) and {^) of sub-rule (i) will provide for the adjudication of the 
amount due to a mortgagee till the date of the preliminary decree, in sub-rule (i) 
clause (c) it is made clear that after the payment of that amount the defendant is 
bound to pay subsequent costs and subsequent interest due to the plaintiff till the 
date of actual payment, which may be on or before date fixed in the preliminary 
decree or such other date to which the time for payment may have been extended 
under sub-rule (2). It has been well established that the mortgagee can add to 
mortgage-money the amount spent by him between the passing of the preliminary 
decree and the final decree. (I. L. R. 44 Cal. 448). 

(8) It has been held that the right of a mortgagor to redeem the mortgaged 
property subsists till a final decree for foreclosure is passed (I. L. R. 27 Cal. 705). 
Default in payment on the day originally fixed in the preliminary decree for payment 
or on the day to which the time for payment may have been extended by the Court 
does not /)>so facto extinguish the mortgagor’s right of redemption. It is open to a 
mortgagor to apply for extension of time till a final decree for foreclosure has been 
passed, and he can do so even after the expiry of the period once fixed (I. L. R. 39 
Mad. 882 ; 28 Bom. 102). Clause (//) of rule 2, as at present worded, is not consistent 
with the above rulings. It provides that if payment, as provided in the rule, is not 
made, the defendant will be debarred from all right to redeem the property. In 
sub-rule (2) of the amended rule, therefore, it is made clear that on non-payment of 
the amount due, the plaintiff will have only a right to apply for a decree for fore- 
closure. We propose to make it clear that the right of the plaintiff w file an appli- 
cation arises not only when the amount adjudged due in the preliminary decree 
is not paid in full, but also if any portion of the suras for subsequent costs and subse- 
quent ipterest remains to be paid. 

(9) Rules 2-8 of Order XXXIV do not specifically provide for decrees in suits for 
foreclosure or sale in which, besides the mortgagor other persons who are entitled to 
redeem, such as subsequent mortgagees or persons subrogated to their rights, are 
joined as parties. This omission was sought to be remedied by providing forms for 
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decrees in such suits^Forms Nos. 9 to ii in Appendix D to the Code. Under 
Order XLVllI, rule i of the Code of Civil Procedure, 1998, forms are not binding 
and can be varied by the Courts. An express provisions in Order XXXIV itself 
is necessary to give full statutory force to the forms. As such cases will be of 
varied type and cannot all be anticipated, it will suffice to enact in Order XXXIV 
that in such cases the rights of the parties will be regulated in accordance with the 
forms given in the Appendix, with such variations as the circumstances of the 
case may require. Provisions to that effect are embodied in sub-rule (3) of rule 2 
and sub-rule 3 of rule 4. In a redemption suit by a mortgagor such difficulties will 
not arise. Consequential amendments have been made in rules 7 and S. 

We propose to amend this rule in accordance with the alterations made in rule 2. 
It is expressly stated that the decree made under this rule is final. For the reasons 
stated in paragraph (5) above, it is made clear in this rule that the payment by the 
mortgagor can be made at any time till the final decree for foreclosure is actually 
passed. It is also made clear that on payment of the amount declared or found to 
be due in the preliminary decree, together with the amount due for the subsequent 
costs and subsequent interest, the mortgagee can on the application of the mort- 
gagor, be ordered to re-convey or re-transfer the mortgaged propeity. The provisions 
regarding the application by the mortgagor has been added to avoid di ficulties 
which arise in such cases as I. L. R. 50 Bom. 730. Owing to the absence of words 
to that effect in the original rule 8, the Court found it difficult to hold what article 
of limitation applied to a final decree on payment by the mortgagor. In sub-rule (3) 
of the proposed rule, it is provided that on foreclosure the liability of the defendant, 
not only in respect of the mortgage but for the costs of the suit also i s discharged 
and extinguished. The effect of a final decree for foreclosure is to vest the mort- 
gaged property absolutely in the mortgagee, and to extinguish not only the debt due 
on the mortgage but all liability arising in respect of the suit brought to enforce 
it. It is desirable that foreclosure, which is an excaptional remedy, should 
extinguish in ioio the whole of the liability of the mortgagor. 

We propose to amend this rule, which relates to a preliminary decree for sale, 
on the lines of rule 2. As by the amendment in the Transfer of Property Act it is 
proposed to allow the remedy of foreclosure only in the case of a mortgage by 
conditional sale and an anomalous mortgage providing the remedy of foreclosure, 
the power of the Court to grant the alternative relief of sale can only be exercised 
in the case of such an anomalous mortgage. By the very nature of the mortgage 
by conditional sale the Court cannot order a sale of the property. We propose to 
amend clause (2) by stating clearly that it applies only to an anomalous mortgage 
which provides for foreclosure. Sub-rule (3) is added to rule 4 on the same lines as 
rule 2 (3). It provides for a case where, besides the mortgagor, there arc other 
parties in a suit for sale. 

It should, however, be noted that in the case of a decree for sale there is no 
reason why the Court should extend the time for payment. Even after the sale is 
held, there is an opportunity to a mortgagor to redeem before the confirmation of 
the sale. No necessity, therefore exists for empowering Courts to enlarge the time 
before passing a final decree for sale (I. L. R. 20 All. 354). 

Section 89 of the Transfer of Properly Act, which was replaced by rule 5 of 
Order XXXIV, Code of Civil Procedure, 1908, contained at the end the words 
”and thereupon the defendant's right to redeem and the security shall both be 
extinguish^*’. These words gave rise to the view that an order absolute under the 
section had the effect of extinguishing the rights arising out of the mortgage and 
substituting for them rights under the decree and the mortgagor could not redeem 
after the order absolute was made {Hei Ram v. Shadi Ram, 45 I. A. 130 ; Matru 
Mai V. Durga Kunwar, 47 I. A. 71)* To avoid this result the words quoted above 
which occurred in section 89 were omitted in the corresponding rule 5 of 
Order XXXIV. No doubt is therefore, left that the right of a mortgagor to 
redeem is not extinguished by the mere passing of a final decree (42 All. 
517, see also Sukhi v. Gulam Safdar, 48 1. A. 465 at p. 472). We propose 
to lay it down definitely that the right of a mortgagor to redeem subsists 
till ^ the ^ confirmation of the sale held in execution of the decree passed 
against him under rule 4 or rule 7. We have, however, made a provision for com- 
pensating the purchaser when a mortg«'igor seeks to redeem after the saje has taken 
place but before it is confirmed. 
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The words *any such sale* in rule 6 and its position after rules 3 to 5 led to the 
view being taken that the personal decree for the balance of the amount due to a 
mortgagor after the sale can only be passed in a suit by a mortgagee far sale, and 
not in a redemption suit by a mortgagor, although in a redemption decree in default 
of payment by the mortgagor a sale of the mortgaged property can be ordered. In 

1 . L. R. 42 Cal. 294. It is held that as this rule does not require an application by a 
mortgagee for the passing of a personal decree for the balance of the mortgage- 
money, no period of limitation applies for claiming such relief. This is not followed 
by other Courts (I. L. R. 40 All. 551). This point is made clear by introducing the 
words *'on application by the plaintiff” in rule 6, and the words 'on application by 
the defendant*’ in rule 8 A. — Report of the Special Committee. 

Report of the Select Committee.— *‘We are not convinced by the reasons 
given by the Special Committee for deciding not to insert a provision giving the 
Court power to extend the time for the payment of the amount due from a mortgagor 
after a preliminary decree for the sale of the mortgaged property has been passed. 
We think this is a power which the Court may well be trusted to exercise in proper 
cases and on proper terms. We have, therefore, inserted a new sub-rule as sub-rule 
(2) in this rule on the line of sub-clause (ii) of clause (c) in sub-rule (1) of rule 2. 
Sub-rules (2} and (3) of the present rule have therefore been renumbered as sub- 
rules (3) and (4). Abuse of such a provision is prevented by providing that the ex- 
tension of time cannot be granted after the final decree for sale has been actually 
passed.” 

Rule 5 .— We have added the words “if a decree has been passed an order” after 
the words "pass a final decree” in sub-rule (i). As the sub-rule stands at present it 
contemplates the passing of another final decree in favour of a mortgagor who 
makes payment after a hnal decree for sale has been pissed at the instance of the 
mortgagee, but before the confirmation of the sale of the mortgaged property. The 
passing of two final decrees would led to confusion, besides being obviously an ano- 
maly. In the case where a mortgagor gets a sale set aside before it is confirmed by 
making the required payment under Order XXXI, rule 89 ol the Code of Civil Pro- 
cedure, 1908, the directions given by the Court ordering the mortgagee to deliver 
the documents or to re-transfer the mortgaged property are orders in execution and 
there is no necessity for the Court to pass another decree.— /?e/orf of the Select 
Committee. 

Rule ( 2 ).— Rules framed under s. 43 of the Co-operative Societies Act depriving 
right of six months under Order 34, rule 2, are not ultra vires. A. I. R. 1933 Nag. 
211 = 142 Ind. Cas. 4S7. Interest pendente lite in mortgage suit is governed by rules 

2, 4 and II and not under s. 34. 14 N. L. J. 109 = A. I. R. 1931 Nag. 161. Mortgagee 
paying Government revenue is entitled to recover from mortgagor. A. I. R. 1933 
Nag. 112= 144 Ind. Cas. 392. Future interest is within the discretion of trial Court. 
A. J. R. 1932 Oudh 255 = 9 O. W. N. 253. Co-mortgagee defendant’s costs should 
be provided for out of mortgage-security. 33 C. W. N. 657. In a suit on mortgage, 
the mortgagee claimed a decree for Rs. 32,000 against the mortgaged property and 
person ot the mortgagor. The Court passed a decree, miking the decretal amount 
payable in eight annual instalments and entitling the mortgagee to possession under 
Order 34, rule 2, C. P. Code, in case the mortgagor failed to pay three instalments 
regularly. Mortgagee appealed from it claiming decree under Order 34, rule 4 : 
Held that the order directing mortgagee to possession on default of three successive 
instalments was erroneous as Order 34, rule 2, applied to foreclosure and the mortgagee 
was entitled to decree under Order 34, rule 4. The stage at which the mortgagor 
should ask the Court for fixing instalments would be reached, when the decree-holder 
applied under Order 34, rule 6 to the Court to proceed against the person of the 
mortgagor. A. I. R. 1927 Fesh. 31. 


Final decree 
suit. 


in foreclosure 


3. (1) Where, before a final decree debarring the defendant from all 

right to redeem the mortgaged property has 
been passed, the defendant makes payment 
into Court of all amounts due from him under 
sub-rule (1) of rule 2, the Court shall, on application made by the defendant 
in this behalf, pass a final decree— 

(a) ordering the plaintiff to deliver up the documents referred to in 
the preliminary decree, 
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and, if necessary, — 

(A) ordering him to re-transfer at the cost of the defendant the mortgaged 
property as directed in the said decree, 
and, also, if necessary, — 

{c) ordering him to put the defendant in possession of the property. 

(2) Where payment in accordance with sub-rule (1) has not been made, 
the Court shall, on application made by the plaintiff in this behalf, pass a 
final decree declaring that the defendant and all peisons claiming through 
or under him are debarred from all right to redeem the mortgaged property 
and also, if necessary, ordering the defendant to put the plaintiff in possession 
of the property. 

(3) On the passing of a final decree under sub-rule (2), all liabilities to 
which the defendant is subject in respect of the mortgage or on account of the 
suit shall be deemed to have been discharged. 

5 .— For local amendment in Ringoon. — Vide inf r a. 

Notes — No discretion to Court to accept money after final decree. 37 Incl. 
Cas. 779. Final decree cannot be passed without application, i Pat. L. J. 364 = 
38 Ind. Cas. 385. Final decree extinguishes property and also rijjhi of redemption. 
23 O. C. 334=60 Ind. Cas. 213. Defendant is entitled to make payment before 
final decree is passed. A. I. R. 1931 Oudh. 121 = 8 O. W. N. 142 = 131 Ind. Cas. 
435. Interest stops from the date of deposit and not from withdrawal. A. I. R. 
1933 Lah. 126. It is well settled that the Court in preparing the final decree cannot go 
behind the preliminary decree. But it is open to the Court to interpret the pre- 
liminary decree and also to correct any accidental mistakes which may have crept 
into it. A. I. R. 1934 Oudh 45 = n O. W. N. 35=147 Ind. Cas. 788. 


4. (1) In a suit for sale, if the plaintiff succeeds, the Court shall pass a 
« ... , preliminary decree to the effect mentioned in 

(o^sair clauses (, 0 ; (6) and (c) (Oof sub-rule (Oof rule 

2 , and further directing that, in default of the 


defendant paying as therein mentioned, the plaintiff shall be entitled to 
apply for a final decree directing that the mortgaged property or a sufficient 
part thereof be sold, and the proceeds of the sale (after deduction therefrom 
of the expenses of the sale) be paid into Court and applied in payment of 
what has been found or declared under or by the preliminary decree due to 
the plaintiff, together with such amount as may have been adjudged due in 
respect of subsequent costs, charges, expenses and interest and the balance, 
if any, be paid to the defendant or other persons entitled to receive the same. 


(2) The Court may, on good cause shown and upon terms to be fixed by 
the Court from time to time, at any time before a final decree for sale is passed, 
extend the time fixed for the payment of the amount found or declared due 
under sub-rule ( 1 ) or of the amount adjudged due in respect of subsequent 
costs, charges, expenses and interest. 


(3) In a suit for foreclosure in the case of an anomalous mortgage, if the 
« ^ . plaintiff succeeds, the Court may, at the instance 

foredosure sut of any party to the suit or of any other person 

interested in the mortgage security or the right 
of redemption, pass a like decree (in lieu of a decree for foreclosure) on such 
terms as it thinks fit, including the deposit in Court of a reasonable sum fixed 
by the Court to meet the expenses of the sale and to secure the performance of 
the terms. 


(4) Where, in a suit for sale or a suit for foreclosure in which sale is 
orderded, subsequent mortgagees or persons deriving title from, or subrogated 
to the rights of, any such mortgagees are joined as p.artie8, the preliminary 
decree referred to in sub rule (i) shall provide for the adjudication of the 
respective rights and liabilities of the parties to the suit in the manner and 
form set forth in Form No. 9, Form No. 10 or Form No. u, as the case may 
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be, of Appendix D with such variations as the circumstances of the case 
may require. 

JV. For local amendments in Allahabad, Bombayi Calcutta, Oudh, Rangoon, 
^Vide infra. 

Notes. — Court may 'direct in what order property may be sold. A. I. R. 1931 
Nag. 91 = 13 N. L. J. 213. According to the provisions of Order 34, rule 4, re- 
lating to preliminary decree in a suit for sale the costs of the suit, if any, 
awarded to the mortgagee are to be included in the decree for sale. A. 1. R. 1935 
Oudh 452 = 1935 O. W. N. 926. Where a payment was actually made in Court 
by a judgment-debtor to the attaching creditor of the plaintiff, and it was noted 
to have been made in the presence of the preciding Judge, there is very little 
distinction between such payment “in** Court and a payment made ‘‘into’* Court. 
158 Ind. Cas. 419=1935 O. W. N. 1087. Where a plaintiff in a mortgage suit has 
no right in a personal decree he cannot apply for enforcement of personal reme- 
dies. 150 Ind. Cas. 1035= 1934 A. L. J. 561 = A. I. R. 1934 All. 772. The ‘^sub- 
sequent interest” which rule 4 (1) of Order 34, C. P. Code, before its amendment 
in 1929, provided for payment out of the sale-proceeds could only be the in- 
terest on the decretal amount awarded under s. 34, C. P. Code. 63 LA. 114=15 
Pat. 210=38 Bom. L. R. 349= 1936 O. W. N. 283 = 70 M. L. J. 355 (P. C.) = A. I. R. 
1936 P.C. 89=63 C. L. j. 154=1936 A. L. J. 108 = 40 C. W. N. 328. Where the 
words in a mortgage-deed with regard to redemption after the period of three 
years has elapsed clearly indicate that the redemption was considered to be 
designed at the end of the stipulated period and that it was not intended 
that the mortgagee should continue to occupy the land afterwards, it will be in- 
equitable to refuse the relief to recover the mortgaged money by sale of the 
property as plaintiff is entitled to a decree for the sale, as contemplated by Order 
34i C. P. Code. A I. R. 1936 Pesh. 43=160 Ind. Cas. 986. Subsequent morigagees, 
who are joined as parties in a suit on a mortgage by a pror mortgagee, cannot be 
deprived of the right of putting the property to sale in all circums ances. A. 

1 . K. 1936 Oudh 183=1936 O. W. N. 139=160 Ind. Cas. 165. Under sub-clause 
(4) subsequent mortgagee cannot request a particular order of sa'e of pro- 
perties of other person than his mortgagor. A. I. R. 1930 Mad. 178= 
1929 M. W. N. 629. Specific mention of interest in final decree is not 
necessary to be made payable until realisation when there is a direction 
in the preliminary decree. A. I. R. 1931 Oudh 47 = 7 O. W. N. 1205. Where a 
mortgagee brings a suit for sale on a hypothication bond, the Court should pass a 
decree awarding him the contractual rate of interest up to the date fixed for payment 
by the defendant. A. I. R. 1935 All. 1003= 1935 A. L. J. 1161 = 158 Ind. Cas. 233 
When appellate Court only extended time trial Court’s direction to pay interest at 
bond rate for time fixed for payment applies also to this extension as it is time of. 
grace. A. I. R. 1930 Pat. 380=121 Ind. Cas. 906. In granting time interests of 
mortgagee should also be considered. A. 1 . R. 1933 Rang. 323. 

5. (I) Where on or before the day fixed or at any time before the confirma- 
, , . . , tion of sale made in pursuance of a final decree 

Final decree in suit for sale. passed under sub-rule (3) of this rule, the 

defendant makes payment into Court of all amounts due from him under 
sub rule (1) of rule 4, the Court shall, on application made by the defendant 
in this behalf, pass a final decree or, if such decree has been passed, an order — 
{a) ordering the plaintiff to deliver up the documents referred to in 
the preliminary decree, 

and if necessary, — 

(^) ordering him to transfer the mortgaged property as directed in the 
said decree, 

andf also, if necessary,— 

^ (c) ordering him to put the defendant in possession of the property. 

(2) Where the mortgaged property or part thereof has been sold in 
pursuance of a decree passed under sub-rule (3) of this rule, the Court shall not 
pass an order under sub-rule (1) of this rule unless the defendant, in addition 
to the amount mentioned in sub*rule (1), deposits in Court for payment to the 
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purchaser a sum equal to five per cent, of the amount of the purchase-money 
paid into Court by the purchaser. 

Where such deposit has been made, the purchaser shall be entitled to an 
order for repayment of the amount of the purchase-money paid into Court by 
him, together with a sum equal to five per cent, thereof. 

(3) Where payment in accordance with sub-rule (1) has not been made, 
the Court shall, on application made by the plaintiff in this behalf, pass a 
final decree directing that the mortgaged property or a sufficient part thereof 
be sold, and that the proceeds of the sale be dealt with in the manner provided 
in sub-rule (i) of rule 4. 

N. B. — For local amendments in Bombay and Rangoon. — Vide infra. 

Notes. — Preparation of final decree is continuation of proceedings after prelimi- 
nary decree. A. I. R. 1931 All. 386 (F. B.)=53 A. 283. The Court should pass a 
final decree even where an application for preliminary decree is out of lime. A. I. R. 

1934 Oudh 209=11 O. W. N. 495 = 151 Ind. Cas. 145. Court has discretion 
to fix order in which properties should be put up for sale. A. I. R. 1932 All. 85 = 
53 A. 391. Amendment by Act 21 of 1929 has no retrospective effect. 36 C. W. N. 
955 — 59 C. 1464. Right of redemption is extinguished after confirmation of sale. 
35 C. W. N. 877. Rights of puisne mortgagee purchaser are not regulated by T. P. 
Act, s. 74. Ibid, It IS not obligatory on Court to grant interest for period between 
date fixed for repayment and until realizition of money by sale. A. 1 . R. 1932 Cal. 
689=59 C. 722. Decree for cost cannot be executed separately as personal one. 
A. I. R. 1931 All. 124. Where decree-holder asks for sale of only one item of 
property, this can be refused if Court thinks this as improper. A. I. R. 1932 All. 
85 = 53 A. 391. Even compromise decree under rule 4 cannot be executed without 
a final decree. A. I. R. 1929 All. 881. A final decree in a suit on a mortgage 
passed during the pendency of an appeal from the preliminary decree which is 
eventually affirmed by a Court of appeal is valid and binding on the parties and 
capable of execution. The mortgagee decree-holder can apply for execution of the 
final decree already passed and it is not necessary for him to apply for a fresh final 
decree. A. 1 . R. 1937 Mad. 421. Proceedings to obtain a final decree are not pro- 
ceedings in execution. 14 Pat. 488 = 16 Pat. L. T. 311 =A. I. R. 1935 Pat. 385. A 
compromise decree in a mortgage suit, expressly called a preliminary mortgage- 
decree, and providing for payments in instalments and also providing that it is not 
to be made final until a specified date over twelve years' later, does not come under 
rule 4 or rule 5 and is not accordingly applicable to the case. 14 Pat. 488= 1 55 
Ind. Cas. 976= lb Pat. L. T. 311 = A. 1. R. 1935 Pat. 38 5 ; see also A. 1 R. 1934 
Oudh 44=11 O. W. N. 92 ; A. J, R. 1934 Cal. 735. While on the one hand. Order 
34, rule 5, contemplates a payment into Court on the other hand under Order 23, 
rule 3, the payment has to be recognized even though it has been made out of Court. 
If before a final decree is passed a payment is made out of Court and the payment 
is admitted by the plaintiff, it would be in the highest decree unreasonable to ignore 
that payment because of its not being made in Court as required by Order 34, rule 5. 
In such cases if the payment is admitted by both pirties the satisfaction based on 
such payment ought to be recorded under Order 23, rule 3, inspite of its not being 
made into Court. O.i the other hand if the alleged payment out of Court is disputed, 
the payment having been much in clear disregard of the mandatory provisions of 
Order 34, rule 5. the Court is not bound to emoark upon an enquiry into the question 
whether the alleged payment was in fact made or not. A. 1 . R. 1935 Oudh. 313 = 

1935 O- W .541 = 155 Cas. 231; see also A. 1 . R. 1935 168=158 Ind. 

Cas. 83. The right to redeem is available to the judgment-debtor till the date of 
the confirmation of the sale. A. I. R. 1936 Lah. 562= 164 Ind. Cas. 53 = 38 P. L. R. 
259 * 38 C. W. N. 924= A. 1 . R. 1934 Cal. 822. It is clear from this rule that the 
property which can be sold in execution of mortgage-decree is the mortgaged 
property only and no other property. A. I. R. 1936 Rang. 127 = 162 Ind. Cas. 383. 
An order directing the drawing up of a final decree is not a decree nor an appealable 
order within the meaning of Order 43. 57 M. 437 = 1934 M. W. N. 520=148 Ind. 
Cas. 1 34-= A. I. R. 1934 Mad. 198 = 66 M. L. J. 178. In proceedings under ihi^* rule 
the auction purchaser is not a necessary party. 38 P. L. R. 259= A, I R. 1936 Lah. 
562^ 164 Ind. Cas. 53 * Where a compromise decree makes provisions for obtaining a 
final decree and application for the same should not be rejected. A. I. R. 1936 
Oudh 173^ f 93b O. W. N. 59 * The passing of a final decree cannot be stayed as 
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a matter of course in every case where an appeal has been preferred against the 
preliminary decree. A. I. R. 1934 Pat. 225 — 15 P. L. T. 205=* 13 Pat. 379. A 
decree-holder who attaches in execution of his decree a preliminary mortgage decree 
obtained by his judgment-debtor in a certain suit, has no locu% standi to apply under 
sub-rule (2) for the preparation of a final decree. 1936 A. L. J. 11 54 s A. I. R. 1936 
All. 857. 


6. Where the net proceeds of any sale held under the last preceding rule 

Recovery of balance due on TT 

mortgage in suit for sale. plaintiff, the Court, on application by 

him may, if the balance is legally recoverable 
from the defendant otherwise than out of the property sold, pass a decree for 
such balance. 


Scope. — Application under rule 6 for decree for balance due is governed by 
Art. 181 and time begins to run only from date when sale becomes absolute under 
Order XXI, rule 92. A. 1. R. 1931 Cal. 166-52 C. L. J 53' = 35 C. W. N.: 231 = 58 C. 
741. This rule applies only to personal covenant arising from mortgage and conse- 
quently existence of charge on mortgaged property at some other place does not 
give jurisdiction to Court of that place. A. I. R. 1931 All, 192. An application for 
personal decree under this rulejs not maintainable unless a sale in pursuance of the 
preceding rule has as a matter of fact taken place. A. I. R. 1930 Oudh 377 (F. B.) ; 
see also 8 Rang. 3i6=A. I. R. 1930 Rang. 25 ; A. I. R. 1930 All. 69=52 A. 363 ; 33 
C. W. N. 500 ; A. I. R. 1934 Cal. 426. Personal remedy can be enforced on the 
basis of registered deed within six years under Art. 116. A. I. R. 1930 All. 69 (F. B.) 
= 52 A. 363=1929 A. L. J. 1294 ; 36 C, W. N. 117. In rule 6 the expression "amount 
due“ means the amount, to recover which a decree for sale has been previously 
passed. 26 A. L. J. 1374 = A. I. R. 1929 All. 15. Personal remedy can be enforced 
only when all remedies against the security are exhausted. 36 C. W. N. 109 P. C, 
see also 1932 A. L. J. 317 = A. I. R, 1932 All. 358 A. I. R. 1933 Lah. 792 ; 14 P. L. 
T. i 89=A. I. R. 1933 Pat. 210. Rule 6 is not limited by Form No. 8 in Sch, i, 
Appendix D. A. I. R. 1933 Cal. 251=60 C. 19- Mortgagee is not entitled to a 
personal decree against the mortgagor in the absence of a stipulation to that effect. 
A I. R. 1933 Lah. 32 = 34 P. L. R. 171. Mortgagee is not bound to ask In mortgage 
suit itself, relief under Order 34, rule 6, nor is the Court bound to adjudicate upon it, 
even if such relief is asked for. Such question can be considered when contingency 
arises. A. I, R. 1933 Oudh. 520. Court can uiider Order 34, rule 6, pass decree 
against surety on sale proceeds proving insufficient for satisfaction of mortgage 
decree. 1931 A. L. J. 559=53 A. 695=A. 1. K. 1931 All. 631. Composite decree 
combining decree for sale and personal decree is valid. A. 1. R. 1933 Oudh 466 ; 
see also 10 O. W. N. 1087 = A. I. R. 1933 Oudh 529 ; A. I. R. 1933 Mad. 63=56 M. 
339 ; A.I.R. 1933 Lah. 329 ; 39 C. W. N. 1229 ; ^935 O. W. N. 1103. It is open to 
Court on motion in a consent decree to give a personal judgment against the mort- 
g.igor. 36 C. W. N. 109 ; see also A. I. R. i933 Oudh 520=10 O. W. N, 1097 ; 
A. I. R. 1933 Oudh 214= 10 0. W, N. 223. Application under rule 6 is a proceeding 
in mortgage suit. A. I. R. 1932 All. 466=1932 A. L. J. 308. Where mortgaged 
property is not available owing to claim of third party, personal decree can be 
passed. A. 1. R. 1934 Lah. 174. For a right to a personal decree independent of 
the provisions of rule 6, there must have been made a provision for such aright in 
the mortgage-deed itself and in the absence of any such provision the mortgagee 
is entitled to a personal decree independently of this rule. A. I. R. 1937 Oudh 252. 
An application for a personal decree under this rule is not maintainable unless a 
sale in pursuance of the pleading has, as a matter of fact, taken place. In other words, 
before the plaintiff can invoke the aid of the provision of this rule, he must establish 
that the mortgaged properties have been sold as contemplated by sub-rule of rule 
5. A. I. R. 1935 Oudh 252 ; see also A. I. R. 1935 Lah. 536 ; A. I. R. 1935 Mad. 
640=42 L W. 518=1935 M. W. N. 594=157 Ind. Cas. 942 ; 161 Ind. Cas. 633 = 
A. 1. R. 1936 Pesh. 71 ; A. 1. R, 1936 Nag. 34=160 Jnd. Cas. 196 = 31 N. L. R. 
(Supp) 124 ; 164 Ind. Cas. 817=1936 O. W. N. 732 ; but see 38 C. W. N. 850=60 C. 
L, ].^2 = A. 1. R. 1934 Cal. 764=152 Ind, Cas. 770. Where /ack and Khund 
Kar //. has held that under Order 34, rule 6, it is not a condition precedent 
to the making of a personal decree that the mortgaged property should have 
been already sold and proceeds found insufficient. Nor is a separate applica- 
cation is necessary for a personal decree. A composite decree u ^., a decree lor 
s^le in which there is also a direction that if the decretal amount is not realised by 
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the sale of the property mortgaged, the decree-holder will be entitled to realise 
the balance by personal decree is not on that account invalid, though improper, ija 
Ind. Cas. 770=60 C. L J. 22=38 C. W. N. 850= A. I. R. 1934 Cal. 764 ; see also A. 
I. R. 1936 All. 408=1936 A. L. J. 314. There is nothing in Order 34, which debars a 
Court from determining the personal liability of the mortgagor defendant at the time 
of passing the preliminary decree. 15 Pat. 345 = A. I. R. 1936 Pat. 568. There can 
be a personal decree against the mortgagor for the amount of costs incurred in the 
mortgage suit, even though his personal liability for the principal amount and 
interest is barred by time. 38 P* 74 = A. I. R. 193^ Lah. 3^7 J see 14 

Rang. 538. Where the claim for personal liability for the principal amount is barred 
by time the claim to recover interest for six years immediately proceeding the insti- 
tution of the suit is also barred. A. I. R. 1936 Lah. 387 = 38 P. L, R. 74= 163 Ind. 
Cas. 100. Where the mortgage-decree is in terms of compromise which expressly 
authorises the decree-holder to apply for a personal decree, the decree-holder is 
entitled to a personal decree for the balance. A. I. R. 1936 Oudh 259=1936 O. W. 
N. 476=162 Ind. Cas. 536. Where claim for personal decree in the original suit 
is rejected on merits, subsequent application for a personal decree is barred by the 
doctrine of res judicaUu 1936 A. L. J. 1228. An unpaid vendor who has a statutory 
charge on the property sold by him, has all the right of a simple mortgagee. 1935 
A. L. J. 279 = A. I. R. 1935 All. 41 1. A mortgagee has a right to personal decree, 
where mortgaged property is not available for sale owing to prior mortgagees' 
claim. A. I. R. I935 All. 850 = 37 P. L. R. 285. 


Preliminary decree in re- 
demption suit. 


7 . (1) In a suit for redemption, if the 
plaintiff succeeds, the Court shall pass a prdimi- 
minary decree — 


((0 ordering that an account be taken of what was due to the defendant 
at the date of such decree for— 


(f) principal and interest on the mortgage, 

(jV) the cost of suit, if any, awarded to him, and 
(i/V) other costs, charges and expenses properly incurred by him up to 
that date, in respect of his mortgage security, together with interest 
thereon ; or 

(d) declaring the amount so due at that date ; and 
(c) directing — 

(0 that, if the plaintiff pays into Court the amount so found or declared 
due on or before such date as the Court may fix within six months from the 
date on which the Court confirms and countersigns the account tak.-n under 
clause (a), or from the date on which such amount in declared in Court 
under clause (i)t as the case may be, and thereafter pays such amount as may 
be adjudged due in respect of subsequent costs, charges and expenses as provi- 
ded in rule 10 , together with subsequent interest on such sums respectively 
as provided in rule If, the defendant shall deliver up to the plaintiff, or to 
such person as the plaintiff appoints, all documents in his possession or 
power relating to the mortgaged property, and shall, if so required, rc-transfer 
the property to the plaintiff at his cost free from the mortgage and from all 
incumbrances created by the defendant or any person claimin;^ under him, 
or, where, ‘ the defendant claims by derived title, by those under whom he 
claims, and shall also if necessary, put the plaintiff in possession of the 
property; and 

f it) that, if payment of the amount found or declared due sunder or by 
ihe preliminary decree is not made on or before the date so fixed, or the 
.pkiniiff fails to pay, within such time as the Court may fix, the amount adjud- 
ged due in respect of subsequent costs, charges, expenses and interest, the de- 
fendant shall be entitled to apply for a final decree— 

(a) in the c^e of a mortgage other than a usufructuary mortgage, a 
n^tgage by conditional sale, or an anomalous mortgage the terms of which pro- 
vide for foreclosure only and not for sale, that the mortgaged property be sold, 
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(b) in the case of a mortgage by conditional sale or such an anomalous 
mortgage as aforesaid, that the plaintiff be debarred from all right to redeem 
the property. 

(2) The Court may, on good cause shown and upon terms to be fixed by 
the Court from time to time, at any time before the passing of a final decree 
for foreclosure or sale, as the case may be, extend the time fixed for the pay- 
ment of the amount found or declared due under sub-rule (1) or of the amount 
adjudged due in respect of subsequent costs, charges, expenses and interest. 

B , — For local amendments in Bombay and Rangoon. — Vide infra. 


Notes. — Decree for redemption cannot be passed unless all particulars are in 
plaint. A. I. R. 1931 Oudh 378 = 8 O. W. N. 732 = 7 Luck. 94. Rule 7 is mandatory 
and directs mortgagor on redemption to pay interest upto date of redemption. 
A. I. R. 1928 Lah. 95. Where the mortgagor covenants in the deed of mortgage 
to pay the rent of mortgaged property to the Zaminder but fails to pay the same, 
and the mortgagee in consequence pays the rent, the latter can ask for the 
amount paid by him to be added to the mortgage-money in a suit for redemption 
for the mortgagor. It is not necessary that the mortgagee should file a separate 
suit for recovery of the amount. 150 Ind. Cas. 879= 1931 A. L. J. 637 = A. I. R. 
1934 All. 888. S. 13 of the Dekhan Agriculturists* Relief Act provides for an 
account to be taken to the date of suit but not thereafter. In a suit on a mortgage 
executed by an agriculturist, accounts can be taken only upto the date of the suit. 
From the date of the suit an account should be taken in terms of Order 34, rule 7, 
C. P. Code. 154 Ind Cas. 770 = 37 Bom. L. R. 76 = A. I. R. 1935 Bom. 122 ; see 
also 36 Bom. L. R. 1242. There is no provision in rules 7, 8, 10 of Order 34 for 
taking into consideration any mesne profits by the failure of the defendant to deliver 
possession to plaintiff after the final decree. 152 Ind. Cas. 921 = 1935 A. L. J. 
ii 5 = A. I. R. 1934 All. 96. 

8. (1) Where, before a final decree debarring the plaintiff from all right 

, J , to redeem the mortgaged property has been 

sFinal decree in redemption qj before the confirmation of a sale held 

in pursuance of a final decree passed under 
sub-rule (3) of this rule, the plaintiff makes payment into Court of all amounts 
due from him under sub- rule (i) of rule 7, the Court shall, on application 
made by the plaintiff in this behalf, pass a final decree or, if such decree has 
been passed, an order — 

(<r) ordering the defendant to deliver up the documents referred to in 
the preliminary decree, 
and if necessary, — 

(b) ordering him to le transfer at the cost of the plaintiff the mortgaged 
property as directed in the said decree, 


and, also, if necessary, — 

(6') ordering him to put the plaintiff in possession of the property. 

(2) Where the mortgaged property or a part thereof has been sold in 
pursuance of a decree passed under sub-rule (3) of this rule, the Court shall 
not pass an order under sub-rule (i) of this rule, unless the plaintiff, in addi- 
tion to the amount mentioned in sub-rule ( I ), deposits in Court for payment 


to the purchaser a sum equal to five per cent, of the amount of the purchase- 
money paid into Court by the purchaser. 

Where such deposit has been made, the purchaser shall be entitled to an 
order for repayment of the amount of the purchase-money paid into Court by 
him, together with a sum equal to five per cent, thereof. 

(3) Where payment in accordance with sub-rule (i) has not been made, 
the Court shall, on application made by the defendant in this behalf, — 

(a) in the case of a mortgage by conditional sale or of such an 
anomalous mortgage as is hereinbefore referred to in rule 7, pass a 
final decree declaring that the plaintiff and ail persons claiming 
under him are debarred from all right to redeem the mortgaged property and, 
also, if necessary, ordering the plaintiff to put the defendant in possession oh 
the mortgaged property ; or 


C. P. Code— 93 
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{b) in the case of any other mortgage, not being a usufructuary mort- 
gage, pass a final decree that the mortgaged property or a sufficient part 
thereof be sold, and the proceeds of the sale (after deduction thereform of 
the expenses of the sale) be paid into Court and applied in payment of what is 
found due to the defendant, and the balance, if any, be paid to the plaintiff 
or other persons entitled to receive the same. 


N. ^.^For local amendment in Rangoon . — Vide infra. 


Notes.-*Adjustment out of Court cannot be pleaded in passing final decree. 
$4 M. 7 o 8=A. I. R 1931 Mad. 592. In redemption suit mortgagee is decree-holder 
and can transfer his decree. Ibid. Application for final decree made within three 
years after second appeal against preliminary decree is within time. A. 1 . R. 1930 
Mad. 353=58 M. L. J. 207. 


8 A. Where the net proceeds of any sale held under the last preceding 

rule are found insufficient, to pay the amount 
Recovery of balance due on (jue to the defendant, the Court, on application 
mortgage in suit for re demp- balance is legally recoverable 

from the plaintiff otherwise than out of the 
property sold, pass a decree for such balance. 


Notea.— Order 34, rule 8A. does not apply to usufructuary mortgages. A. I. R. 
1933 Oudh 40=9 O. W. N. 1059. 


Decree where nothing is 
found due or where mort 
gagee has been overpaid. 


9 . [New.] Notwithstanding anything hereinbefore contained if it appears, 

upon taking the account referred to in rule 7 , 

nothing IS nothing is due to the defendant or that he 

has been overpaid, the Court shall pass a decree 
directing the defendant, if so required, to re- 
transfer the properly and to pay to the plaintiff the amount which may be found 
due to him ; and the plaintiff shall, if necessary, be put in possession of the 
mortgaged property. 

Notes. — Suit for redemption is also suit for surplus profit due to mortgagor. 60 
M. L. J. 698=A. I. R. 1931 Mad. 479 ; sec also A. I. R. 1929 Bom. 337 = 31 Bom. 
L. R. 476. 

10 . In finally adjusting the amount to be paid to a mortgagee in case of 

a foreclosure, sale or redemption, the Court shall, 
Costs of mortgagee subse- unless in the case of costs of the suit, the conduct 
quent to ecree. mortgagee has been such as to disentitle 

him thereto, and to the mortgage money such costs of the suit and other costs, 
charges and expenses as have been properly incurred by him since the date of 
the preliminary decree for foreclosure, sale or redemption up to the time of 
actual payment. 


Scope.— Rule 10 in effect makes a mortgaged property liable for amount of costs 
in the first instance. 93 Ind. Cas. 224- A. 1 . R. 1926 AH. 343. Rule 10 relates to 
costs that have been incurred by mortgagee since the passing of the preliminary 
decree and*before the final decree passed in the case. A. I. R. 1926 All. 722^48 A. 
682=96 Ind. Cas. 54a ; A, I. R. 1930 Oudh 328=7 O. W. N. 398. Where mortgagee 
raises question of involving denial of mortgagor’s right to redeem it, it is subject to 
Court's discretion whether to award costs or not. A. 1. R. 1926 Mad. 405. Costs 
which should have been included in final decree are not claimable in execution. A. 
I. R. 1922 All. 27=44 A. 350=20 A. L. J. 170=65 Ind. Cas. 799 - Costs including 
costs of appeal, form part of the decretal amount and are realisable in the first 
instance by the sale of mortgaged property. 48 Ind. Cas. 329. 


11 . In any decree passed in a suit for foreclosure, sale or redemption, 
Payment ofjntercst. interest is legally recoverable, the Court 

as follows, namely 


may order payment of interest to the mortgagee 
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(rt) interest upto the date on or before which payment of the amount 
found or declared due is under the preliminary decree to be made by the 
mortgagor or other person redeeming the mortgage— 

(r") on the principal amount found or declared due on the mortgage, — 
at the rate payable on the principal, or where no such rate is fixed, at such rate 
as the Court deems reasonable, 

(iV) on the amount of the costs of the suit awarded to the mortgagee,— 
at such rate as the Court deems reasonable from the date of preliminary decree, 

(iVO on the amount adjudged due to the mortgagee for costs, charges and 
expenses properly incurred by the mortgagee in respect of the mortgage-security 
upto the date of the preliminary decree and added to the mortgage-money— 
at the rate agreed between the parties, or, failing such rate, at the same rate 
as is payable on the principal, or failing both such rates, at nine per cent, per 
annum ; and 

(d) subsequent interest upto the date of realization or actual payment at 
such rale as the Court deems reasonable — 

(r) on the aggregate of the principal sums specified in clause («) and of 
the interest thereon as calculated in accordance with that clause ; and 

(if) on the amount adjudged due to the mortgagee in respect of such 
further costs, charges and expenses as may be payable under rule lo. 


Scope. — Bond rate of interest till expiry of grace period cannot be claimed as of 
right. A I. R. 1932 Pat. 232-13 P- b. T. 545* “Principal amount found due or 
declared due on ihe mortgage** was only principal amount on mortgage without any 
interest. Mortgagee is entitled to contract rate till date fixed for paymen^ A. I. R. 
19^3 Oudh 128-10 O. W. N. 173. Having regard to Order 34 of the Code of 
Civil Procedure, the lower Court was perfectly right in allowing interest at the con- 
tract rale on the principal amount only from the date of the suit to the date fixed 
for the payment, /did. Interest ceases from the date of deposition money in Court 
and not from the date of its removal by the decree-holder. A. I. R.^ 1933 bah. 126. 
The presumption is that where a mortgage-deed is executed the parties contemplate 
the possibility that payment may not be made at the time when the entire amount 
becomes due. If the deed contanis stipulations regarding payment of interest before 
the date, the presumption arises that the parties intended that interest should be 
fixed after that dale. Stipulators may be such as to justify the inference that interest 
on the due date is to be paid at a particular rate ; but where no inference regarding 
the rale can be drawn, the presumption is that what it was intended to pay interest 
at a reasonable rate. 28 N.L K. i-A.I.R. 1932 Nag. 39- Order 31, r. ii (b), which 
specifically allows “subsequent interest** upto the date of realisation only 
effect lo Ihc previous judicial decisions. 63 I. A. iH = 7o ^b L. J. 355 — 

A. 1. K. 1936 P. C. 63 = 17 Pat. b. T. 89-1936 A. b. J. 108=63 C. L. J. 154-40 C. 
W. N. 328 = 15 Pat. 210 = 38 Bom. L. R. 349- As regards the period subsequent to 
the date fixed for payment the award of interest even at the Court rate is not 
obligatory. Though orinarily the Court will award interest for that ^riod at the 
Court rate, It has in proper cases, a discretion to refuse interest altogether r. e., even 
at the Court rate. 590.722 = A. I. R. 1932 Cal 689. The words on the pnncipal 
amount found or declared due** in clause (a) sub-clause (0 of rule ii refer not only 
to the principal sum secured by the mortgage-deed but also to the amount due on 
account of interest which has become a part of principal in accordance with the terms 
of the deed on the date when the preliminary decree was prepared. The mortgagee 
is therefore entitled to interest on the principal sum and on the merest due, 
has become part of the principal at the contract rate, from the date of the suit till 
the date fixed for payment, if the mortgage«dced provide it. A. 1. K. 1937 Ail. 4^. 
Order 34, rule ii, embodies the principle that interest after it becomes due *1^11 0® 
added to the principal money and the aggregate amount so found du^ shall be 
decreeif to the mortgagee. A. 1. R. *934 Oudh 473-11 O.W.N. 1141 151 Ind. 

Cas. 856. The words "principal amount** as used in sub-clause means the principal 

money secured by the deed of mortgage and interest which has accrued due 
the suit cannot be reg.arded as part of the principal money. A. 1. K. 1935 Uudh 
263=154 Jnd. Cas. 46 ; see also A. I. R. i933 Oudh 128-8 buck. ^®rest on 
the amount of costs of the suit can be awarded only from the date of the prclimi- 
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nary decree, and not during the pendency of the suit. IhUL The usual rate of 
future interest a^ter date fixed for payment is 6 per cent, per annum. IbiiL Order 34, 
rules 2 and 4, deals respectively with a decree in a mortgage suit for foreclosure and 
for sale, and the words used in the rules seem to infer that the question of interest 
upto the date of the decrr e is one which is not within the discretion of the Court. 
But Order 34, rule 11, dealing with interest after the decree is clearly a matter 
within the discretion of the Court, as the word used there is “may.** A. 1 . R. 1935 
Pat. 9S— 14 Pat. 400 = 156 Ind. Cas. 290 = 16 Pat. L. T. 579. Words “on the principal 
amount found or declared due*’ in Order 34, rule 11 (a) (i), refer not only to principal 
sum but also the amount due on interest which has become part of principal. A. 1 . R. 
1937 All. 442. 


12. [T.P. Aet,S. 96.] Where any property, the sale of which is directed 

Sale of property subject to “"der this Order is subject to a prior mortgage, 
prior mortga«. ^ ^ Court may, with the consent of the prior 

mortgagee, direct that the property be sold free 
from the same, giving to such prior mortgagee the same interest in the proceeds 
of the sale as he had in the property sold. 


Scope. — Without the consent of the prior mortgagee the property cannot he 
sold free from the prior encumbrance. 47 C. 662 (P. C.)=2S C. W. N. 417 ; see 
also A. I. R. 1930 Lah. 1063 = 130 Ind. Cas. 49; A. I. R. 1934 All. 73. Where 
subsequent mortgagee impleads prior mortgagee but does not challenge prior 
mortgage prior mortgagee’s failure to plead his own mortgage as defence does 
not bar suit to enforce his mortgage against subsequent mortgagee. 55 Ind. Cas. 956. 
This rule does not contemplate fuller in<iuiry but merely incidental inquiry. A. I. R. 
1937 Mad. 554* This rule merely confers upon the Court the power of directing a 
sale free from the prior mortgage subject to the conditions prescribed in that rule T7r., 
that the property must be one of which the sale is directed under Order 34, and there 
must be the consent of the firior mortgagee. When these conditions are fulfilled, the 
Court has full power in its discretion to direct the sale free from the prior mortgage. 
This does not require that the consent of the plaintiff is necessary or of any other 
person besides the prior mortgagee. A. I. R. 1935 Mad. 453=1935 M. W. N. 389. 
But a prior mortgagee can himself make no application under this rule, it is only 
the decree-holder in the suit who alone can make an application. Where the prior 
mortg^ee agrees, a provision is to be made that the amount of his priority shall be 
from the sale proceeds. But that does not constitute him an alterative 
plaintiff in the suit or entitle him to execute the decree or to have the mortgaged 
property sold. A. I. R. 1935 Mad. 660 = 68 M. L. J. 738=1935 M. W. N. 306 = 41 L. 


. - , 13. [T.P. Act, S 97.| (1) Such proceeds 

Application of proceeds. shall be brought into Court and applied as 

follows : — 


first, in payment of all expenses incident to the sale or properly incurred 
in any attempted sale ; 

secondly, in payment of whatever is due to the prior mortgagee on account 
of the prior mortgage, and of costs, properly incurred in connection therewith ; 

thirdly, in payment of all interest due on account of the mortgage in 
con^quepce whereof the sale was directed, and of the costs of the suit in which 
the decree directing the sale was made ; 

fourthly, in payment of the principal money due on account of that mort- 
gage ; and 


fn hi. residue (if any) shall be paid to the person proving himself 

property sold, or if there are more such persons than one, 
^?nt re^ipt according to their respective interests therein or upon their 

‘‘’-T deemed to affect the Jwwers 

conferred by section a7 of tbe Transfer of Property Act, 1882.* 


* IV of 1882 . 
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Scope.— Surplus assets after an auction sale should not be paid out to a subse- 
quent incumbrancer otherwise than with mortgagors consent. A. I. R. 1927 All. 
467 = 25 A. L. J. 390=49 A. 636. Mortgagee is not entitled to share in surplus sale 
proceeds if his final decree ot sale is barred by time. 22 A. L. J 825 = 83 Ind. 
Cas. 1033. This rule does not apply to the case of a surety who is made liable for 
interest under the mortgage decree. This rule is meant to regulate the position, as 
between the mortgagor and mortgagee and to protect the position of the mortgagee. 
A. I. R. 1935 Lah. 334. 


14 . [T. P. Act, S. 99.] (1) Where a mortgagee has obtained a decree 

for the payment of money in satisfaction of a 
claim arising under the mortgage, he shall not 
be entitled to bring the mortgaged property to 
sale otherwise than by instituting a suit for sale 
in enforcement of the mortgage, and he may institute such suit notwithstanding 
anything contained in Order II, rule 2. 


Suit for sale necessary for 
bringing mortgaged property 
to sale. 


(2), Nothing in sub'Sule (1) shall apply to any territories to which the 
Transfer of I'roperty Act, 1882,* has not been extended. 

Scope. — Rule 14 docs not apply where charge is created by decree itself. A I..R. 
1934 Nag. 147 ; see also A. I. R. 1934 Cal. 327. The opening words of rule 14 only 
mean that the decree should relate to the payment of the money in satisfaction of a 
claim arising under the mortgage, /. a mortgage independent of the decree. A. I. 
R. 1934 Nag. 147 = 30 N. L. R. 325= 150 Ind. Cas. 492. Where a money decree is 
ordered to be paid in instalments on the judgment-debtor executing a security 
bond hypothecating immovable property for the satisfaction of the decree and 
default is committed in the payment of instalments, the hypothecated property can 
be sold in execution of the decree and a fresh suit is not necessary. A. 1 . R. 1936 
Pat. 289=17 Pat. L. T. 434 = 15 Pat. 545 Where a usufructuary mortgagee, who 
has leased the pro,)erty to the mortgagor obtains a decree against the mortgagor for 
arrears of rent, the arreirs of rent in respect of which the decree is passed present in 
substance the usufruct of the mortgaged properly anJ the decree is a decree which 
the mortgagee has obtained for payment of money in satisfaction of a claim arising 
under the mortgage. That being so, he cannot by reason of provisions of Order 34, 
rule 14, attach the property and put the same up for sale. A. 1 R. 1936 All. 708 = 
1936 A. L. J. 708= 162 Ind. Cas. 402. This rule does not apply to consent decrees, 
because the mortgagor can waive the benefit of the rule. A. 1 . R. 193S Nag. 129 = 
157 Ind. Cas. 292, This rule is really intended to create a prohibition to the mort- 
gagee securing the sale of the mortgaged property without first bringing a suit for 
the sale thereof. A. 1 . R. 1935 Lah. 672 (F. B.) = 37 P. L. R. 816= *6 Lah. 640. 
But when a suit is brought on a mortgage on joint-family property executed by the 
father and the mortgagee is bound to be not for legal necessity to a certain extent 
and the mortg[age is declared invalid but a simple money decree for such amount 
is passed aginst the father, the decree-holder can, in execution of the decree so 
obtained, attach and sell the property covered by the’mortgage and Order 34, rule 14, 
is no bar to his so doing. A. I. R. 1935 All. 507= 157 Ind. Cas. loio. A mortgagee 
can bring to sale the equity of redemption of the mortgaged property in execution 
of a simple money decree obtained by him on account of land revenue which he has 
had to pay to save the property. A. I. R. 1935 Rang. 43l>. A mere averment in 
the plaint that the mortgagee has surrendered the mortgage security does not 
extinguish the mortgagee’s rights, and as such he is debarred from executing a 
money-decree against the mortgaged property. A. I. R. 1935 Rang. 132**3 Rang. 
292. Where a charge is created in the decree on specified properties for payment 
of decretal amount, the decree can be executed and the property charged sold 
and so separate suit is necessary. A. I. R. 1935 Nag. 129=157 lad. Cas. 292. 
Money decree-holder may bring to sale property comprised in security bond without 
bringing suit on basis of security bond. A. I. R. 1934 All. 524. Maintenance decree 
creating charge does not come within rule 14. A. I. R. 1934 Nag. 83. Award by 
Ke^strar Co-operative Societies, directing sale of mortgaged property does not 
militate against rule 14. A. 1 . R. 1933 Nag. 211. Where compromise is silent as 
to how^ypoihecaied property is to be sold, rule 14 applies. 54 A. 763»i932 A. L. 


* IV of 1882. 
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J. 486s A. I. R. 1932 All. 439. It is clear from language of rule 14 that the rule does 
not apply unless the decree falls within decree for payment of money in satisfaction 
of claim under mortgage or charge. The mart gage or charge in this rule must be 
a mortgage or charge existing prior to date of decree and not one created by decree. 
It is not necessary for a person to sue to enforce a charge on immovable 
properly created by a consent decree. 64 Ind. Cas. 852 = 35 C. L. J. 61 ; see 
also 43 A. 677=19 A. L. J. 728=63 Ind. Cas. 445. Rule 14 applies only to 

claims under mortgage and not where sale takes place in execution of decree 

upon claim not arising under mortgage. 27 C. W. N. 38 = 37 C. L. J 265. 
So a mortgagee is entitUed to have the equity of redemption sold in satisfac- 
tion of any debt which he might have against the mortgagor unconnected 
with the mortgage. 33 Ind. Cas. 802 = 18 P. R. 1916 ; see also 38 A. 827 = 33 
Ind. Cas. 982. Rule 14 is confined to cases where a mortgagee has obtained a 
personal decree against a mortgagor on a mortgage debt. Rules 14 and 15 read 
with s. 100, Transfer of Property Act, means that where immovable property has 
been made security for the payment of the money and the beneficiary has obtained 
a decree for the payment of money so secured, he cannot bring the property to sale 

only by a suit for sale. The decree referred to in rule 14 must be a decree subse- 

quent to the creation of the security. 3 Pat. L. VV, 202 = 38 Ind. Cas. 791 ; see also 
63 Ind. Cas. 303. Rules 14 and 15 do not apply unless the charge was created 
before obtaining decree. 46 Ind. Cas. 169. “Mortgagee** in rule 14 means the 
bolder of a subsisting and effective mortgage. 39A. 86=I4A' L. J. 902 = 36 Ind. 
Cas. 907 ; see also A. I. R. 1929 All. 589 ; 115 Ind. Cas. 829 ; 41 M. L. J. 160 = 62 
Ind. Cas. 756 ; A. I. R. 1930 Mad. 138 ; 42 A. 566. Rule 14 means that the decree 
should relate to payment of money in satisfaction of a claim arising under the 
mortgage f. e., mortgage independent of the decree. 43 B. 631 = 51 Ind. Cas. 
920. 

Where there are simultaneous and different mortgages which could reasonably be 
treated as constituting one transaction Court would be slow to allow plaintiffs to 
resort to a device which would enable them to do something which it is the object of 
rule to prevent. 49 B. 208=27 Bom. L. R. 202 = 86 Ind. Cas. 870. A sale in con- 
travention of the rule is not void but voidable at the instance of the mortgagor and to 
avoid it, it is sufficient for the mortgagor to show that the sale contravenes r. 14. 45 
B. 174=58 Ind. Cas. 231 ; see also A. I. R. 1927 Mad. 1135 ; A. I. R, 1926 Lah, 470- 
27 P. L. R. 494 ; 2 Pat, L. J. 587 = 41 Jnd. Cas. 533 ; 39 Ind. Cas. 3 = 41 13 . 357= 19 
Bom. L. R. 75. Mortgagee obtaining only simple money decree cannot straightway 
ask to sell property in execution of that money decree. A. I. R. 1930 Mad. 138 -53 
M. 670. Rule 14 has no application to cases where charge is created by decree and 
did not exist prior to it. A.* I. R. 1929 Pat. 439. Where the mortgagee brings a suit 
on a mortgage stating in the plaint that he has given up his inoitgage right and 
is merely suing on the mortgage as a simple money bond he can still sue for sale 
under Order 34, rule 14, Civil Pro. Code, notwithstauding his statement in the plaiut. 
A. I. R. 1937 Mad. 501. 


15. All the provisions contained in this Order which apply to a simple 

mortgage shall, so far as may te, apply to a 
mortgage by deposit of title-deeds within the 
meaning of section 38, and to a charge within 
the meaning of section 100 of the Transfer of Property Act, i882. 


Mortgages by the deposit of 
title-deeds and charges. 


N> A— For local amendment in Oudb. — Vide infra. 

Notes. — ‘‘Section 96 which it is proposed to introduce in the Transfer of Property 
Act, 1882, applies the provisions relating to simple mortgages to mortgages by de- 
posit of title-deeds. Our amendment to this rules makes the necessary correspon- 
ding provisions in Order XXXIV of the Code of Civil Procedure. 190S ,** — Report of 
the Select Committee, Where in a suit for recovery of money, the defendants aGv:ept 
a personal decree against themselves and submit to a declaration in the decree that 
a portion of their immovable property should be charged for payment of the decretal 
amount, the decree is nothing but a personal decree, and although it also creates 
a charge, it cannot be regarded as a decree under Order 34. A. I. R. 1934 Nag. 140 
s^x5o Ind. Cas. 95. 
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ORDER XXXV. 


Interpleader. 


1. [S. 471 . J In every suit of interpleader the plaint shall, in addition 

^ , , 10 the other statements necessary for plaints. 

Plaint interpleader suits. ^ Fianio, 

(a) that the plaintiff claims no interest in the subject-matter in dispute 
other than for charges or costs ; 

{d) the claims made by the defendants severally, 

(^) that there is no collusion between the plaintiff and any of the 
defendants. 


Notes.— Where ihe preliminary decree is passed in an interpleader suit it 
becomes to all intents and purposes a partition suit. A. I. R. 1930 Mad. 988^=60 
M. L. J. 79. 


2 . [S. 472 .] 


Payment of 
into Court. 

the suit. 


Where the thing claimed is capable of being paid into Court 
or placed in the custody of the Court, the 
plaintiff may be required to so pay or place 
it before he can be entitled to any order in 


thing claimed 


Procedure where defendant 
is suing plaintiff. 


3. [S. 476.] Where any of the defendants in an interpleader suit is 

actually suing, the plaintiff in respect of the 

subject-matter of such suit, the Court in which 
the suit against the plaintiff is pending shall, 

on Ijeing informed, by the Court in which the interpleader suit has been 

instituted, stay the proceedings as against him ; and his costs in the suit so 
stayed may be provided for in such suit ; but if, and in so far as, they are 
not provided for in that suit, they may be added to his costs incurred in the 
interpleader suit. 

4. [S. 473, R. S. C. 0. 67, P. 7.] (1) At 
the first hearing the Court may — 


Procedure at first hearing. 


(rt) declare that the plaintiff is discharged from all liability to the defen- 
dants in respect of the thing claimed, award him his costs, and dismiss him 
from the suit ; or 

if it thinks that justice or convenience so require, retain all parties 
until the hnal disposal of the suit. 

( 2 ) Where the Court finds that the admissions of the parties or other 
evidence enable it to do so, it may adjudicate tjjie title to the thing claimed. 

(8) Where the admissions of the parties do not enable the Court so to 
adjudicate, it may direct — 

(a) that an issue or issues between the parties be framed and tried, and 
(^) that any claimant be made a plaintiff in lieu of or in addition to the 
original plaintiff, 

and shall proceed to try the suit in the ordinary manner. 

Notes . — Vide 21 Bom. L. R. 918=53 Ind. Cas. 365. 


5 . [S. 474.] Nothing in this Order shall be deemed to enable agents to 

sue their principals, or tenants to sue their 
landlords, for the purpose of compelling them to 
interplead with any persons other than persons 
Qiaking claim through such principals or landlords. 


'Agents and tenants may not 
institute interpleader suits. 


^ Il/ustfati'ons, 

(o) A deposits a box of jewels with B as his agent. C alleges that the jewels 
where wrongfully obtained from him by A and claims them from B. B cannot institute 
an interpleader suit against A and C. 

(^) A deposits a box of jewels with B as his agent. He then writes to C for the 
purpose of making the jewels a security for a debt due from himself to C. A after- 
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wards alleges that C’s debt is satisfied, and C alleges the contrary. Both claim the 
jewels from B. B may institute an interpleader suit against A and C. 

Notes.— A tenant cannot bring an interpleader suit to determine which of the 
two defendants both of whom claim rent from him is his landlord. 48 Ind. Cas. 733. 

6* [S. 475 ] Where the suit is properly instituted the Court may provide 
r 1 • wsf, ^®sts of the original plaintiff by giving 

Charge for platntiff s costs. ^ charge on the thing claimed or in some 

other effectual way. 


ORDER XXXVI. 

Special Case, 

1. [S- 527 .] ( 1 ) Parties claiming to be interested in the decision of 

any question of fact or law may enter into an 

Power to state case for agrggnjent in writing stating such question in 

Courts cpiniop. ^ opinion of the Court, 

and providing that, upon the finding of the Court with respect to such 

question, — 

(rt) a sum of money fixed by the parlies or to be determined by the 
Court shall be paid by one of the parties to the other of them ; or 

(^) some property, movable or immovable, specified in the agreement, 
shall be delivered by one of the parties to the other of them ; or 

(c) one or more of the parties shall do, or refrain from doing some 
other particular act specified in the agreement. 

( 2 ) Every c. se slated under this rule shall be divided into consecutively 
numbered paragraphs, and shall concisely state such facts and specify such docu- 
ments as may be necessary to enable the Court to decide the question raised 
thereby. 

Notes.— A special case stated by consent can only be re-opened by mutual 
consent. 43 B. 281*20 Bom. L. R. 839*47 Ind. Cas. 642. Rule i obliges the 
parties to enter into an agreement in writing stating the question in the form of 
a case for the opinion of the Court, and providing that upon the finding of the Court 
with respect to such questions the parties shall do or refrain from doing some 
other particular act specified in the agreement. A. I. R. 1930 Bom. 232 = 32 Bom. 
L. R. 416=45 B. 825*125 Ind. Cas. 897. 

2 . lS. 628 .] Where the; agreement is for the delivery of any properly, 

or for the doing, or the refraining from doing 
any particular act, the estimated value of the 
property to be delivered, or to which the act 

specified has reference shall be stated in the agreement. 

3 . [S. 529 .] ( 1 ) The agreement, if framed in accordance with the lules 

A ka fiipH hereinbefore contained, may be filed in the 

rne^sfered as suit. Court which would have jurisdiction to entertain 

^ a suit, the amount or value of the subject-matter 

of which is the same as the amount or value of the subject-matter of the 
agreement. 

( 2 ) The agreement, when so filed, shall be numbered and registered as a 
suit b-tween one or more of the parties claiming to be interested as plaintiff or 
plaintiffs, and the other or the others of them as defendant or defendants ; 
and notice shall be given to all the parties to the agreement, other than the 
party or parties by whom it was presented. ^ 

4 . [S. 530 .] Where the agreement has been filed, the parties to it shall 

to be subiert to ^ to the jurisdiction of the Court and 

eSrt’s jurisdiction. ' shall be bound by the statements contained 

^ therein. 


Where value of subject- 
matter must be stated. 
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5 . fS 581 .] ( 1 ) The case shall be set down foi hearing as a suit instituted 

ordinary manner, and the provisions of 
Hearing and disposal of ,j,is Code shall apply to such suit so far as the 


case. 


same are applicable. 

(2) Where the Court is satisfied, after examination of the parties, or after 
taking such evidence as it thinks fit,— 

(a) that the agreement was duly executed by them, 

(^) that they have a tona fide interest in the question stated therein, and 
{c) that the same is fit to be decided, 

it shall proceed to pronounce judgment thereon, in the same way as in an 
ordinary suit, and upon the judgment so pronunced a decree shall follow. 

Notes.— A. I. R. 1930 Bom. 732 = 32 Bom. L. R. 41 = 54 B. 825 = 125 Ind. 
Cas. 897. 


ORDER XXXVII. 


Summary Procedure on Ncgodablc ImtrumenU. 

Application of Order. , 538 .] This Order shall apply 

only to — 

(a) The High Courts of Judicature at Fort William, Madras and 
Bombay ;* 

(c) the Court of the Judicial Commissioner of Sind ; and 
(f/)t any other Court to which sections 532 to 537 of the Code of Civil 
Procedure, 18 S 2 , t have been already applied. 

Amendment in Burma. — In British Burma for clauses (a), (b) and (c) substi- 
tute the following clause “(a) the High Court and .** — Vide G. B. Order of 1937. 

M D , — For local amendment in Lahore . — Vide infra. 


Notes. — A presiding officer of an ordinary Civil Court exercising Small Causes 
court’s powers has no authority 10 act under Order XXX Vll. A. I. R. 1928 Mad. 517 
= 5 iM. 49* = 55 M. L. J. 114. The addition of cl. (e) to this rule by the Lahore High 
Court in the exercise of the powers conferred by s. 122, C.P. Code, is not ultra vires. 
The rule merely empowers them to follow a certain definite procedure for the 
expeditious disposal of suits. A. I. R. 1927 Lah. 174=8 Lah. 156=28 P. L. R. 539. 


2. [S* 532 .] (1) All suits upon bills of exchange, bundles or promissory 
.... notes may, in case the plaintiff desires to proceed 

upon bm’s “of «change[ctc hereunder, be instUuted by presenting a plaint 

® in the form prescribed ; but the summons shall 

be in Form No. 4 in Appendix B or in such other form as may be from time 
to time prescribed. 

( 2 ) In any case in which the plaint and summons are in such forms, res- 
pectively, the defendant shall not appear or defend the suit unless he 
obtains leave from a Judge as hereinafter provided so to appear and defend; 
and, in default of his obtaining such leave or of his appearance and defence in 
pursuance thereof, the allegations in the plaint shall be deemed to be admitted 
and the plaintiff shall be entitled to a decree. 

for the principal sum due on the instrument and for the interest 
calculated in accordance with the provisions of section 79 or section 80, as the 
case may be, of the Nogotiable instruments Act, 1831 , upto the date of the 
institution of the suit, or for the sum mentioned in the summons, whichever 
is less, and for interest upto the date of the decree at the same rate or at 
such other rate as the Court thinks fit ; and 


« — — 

* Clause (b) has been omitted in British India by G. I. Order of 1937. 
f See Notifications under s. 538 of Act XIV of 1882 in the various Lists of Local 
Rules and Orders, 
t XIV of 1882. 
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(i) for such subsequent interest, if any, as the Court may order under 
section 34 of this Code ; and 

(r) for such sum for costs as may be prescribed : 

Provided that, if the plaintiff claims more than such fixed sum for costs, 
the costs shall be ascertained in the ordinary way. 

(3) A decree passed under this rule may b3 executed forthwith.’** 

B. — For local amendments in Bombay and Rangoon. — y/zif infra 
Notes. — Order by Chamber Judge in summiry suit refusing leave to defend is 
appealable. A. I. R. 1932 Bom. 163=56 B. 268=34 Bam. L. R, 252. Where there is 
no agreement to pay interest in the document {Jiundis) statutory interest should be 
allowed. A. I. R. 1933 Mad. 299 = 56 M. 398=64 M. L. J. 117. 


Defendant showing defence 
on merits to have leave to 
appear. 


3. [S. 533 .] (1) The Court shall, upon application by the defendant, 

give leave to appear and to defend the suit, upon 
affidavits which disclose such facts as would 
make it incumbent on the holder to prove con- 
sideration, or such orlher facts as the Court may 
deem sufficient to support the application. 

( 2 ) Leave to defend may be given unconditionally or subject to such terms 
as to payment into Court, giving security, framing and recording issues or 
otherwise as the Court thinks fit. 


N, .S.— For local amendment in Bombay. — Vide infra. 


Notes.^Where defendant fails to show that hundis were without consideration, 
leave to defend should not be granted. A. I. R. 1933 Lah. 440. The question under 
rule 3 is whether or not a triable issue is disclosed on affidavit nr otherwise. A 
triable issue means a plea which is at least plausible. 98 Ind. Cas. 72 ; see also A. 
I. R. 1928 Cal. 123 = 32 C. W. N. 125 ; A. I. R. 1929 Mad. 841 ; 82 Ind. Cas. 1028 ; 
78 Ind. Cas. 505=46 M. L. J. 255. Where defendant has not obtained leave, he 
cannot apply for payment of decretal amount by instalments. A. I. R. 1926 Bom. 
250=50 B. 262 ; but see A. I. R. 1933 Rang. 245. If there is a triable issue in the 
case, the Court ought to gra.n leave to defend without requiring the defen: 
dant either to pay the amount claimed or to furnish security therefor. A. I. R. 1935 
Mad. 302—4* L. W. 573=1935 M. W. N. 280=157 Ind. Cas. 591. In a suit on a pro- 
missory-note the plaintiff referred to the pledges in respect of the jewellery for pay- 
ment of money due in respect of the promissory-note but asked leave under Order 2, 
rule 2, to reserve his right as such pledge. The defendant applied for leave to defend 
on the ground that since the execution of the promissory-note various amounts had 
been paid in satisfaction and that upon proper account being taken it would be 
found that the amount claimed was in excess of the amount due : Held that leave 
to defend be granted on the defendant giving securities for costs only. A. I. R. 
1936 Cal. 476. Where in a suit on a promissory-note instituted under this Order 37. 
the defendant applies for leave to appear and defend, but the Court is not satisfied 
with the bona fides of the defendant and vague and indefinite assertion has been 
made by him to gain time, it is open to the Court to grant leave to defend only 
conditionally i, e. on the defendant paying in Court the amount claimed. A. 1 . R. 
1936 Lah. 534=165 Ind. Cas. 166. It will certainly not be a reasonable interpreta- 
tion of Clause 2, rule 3, Order 37 of the Code to say that it contemplates only two 
courses either a grant of leave unconditionally or a refusal of leave. At the time 
when the question of granting leave comes up, the Court has not before it the full 
materials on which it can come to the satisfactory conclusion on the merits of the 
proposed defence ; and if it think j that there is something to be said in defence, 
it may grant leave but only on condition of security. A. I. R. 1936 Mad. 246=70 
M. L. J. 241 = 1936 M. W. N. 175 = 43 L. W. 298=161 Ind. Cas. 182. The 
question to be considered on an application under this rule is whether or not triable 
issue is disclosed by the defendants on affidavit or otherwise ; a triable issue meaning 
a plea which is at least plausible. Once the Court comes to the conclusion 
that there is a triable issue in the case, it must grant leave to defend without 
fequlring the defendant either to pay the amount claimed in Court or to furnish 


* Substituted by Act XXX of 1926. 
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security therefor •, such a condition must be imposed only in exceptional cases, 
where, for instance, there appears to be so grave a suspicion that the Court comes 
to the conclusion that the defence is put only in order to obtain further time. A. L 
R. 1934 Sind 191 ; see also 40 L. W. 650B152 Ind. Cas. 687. 

4. [S. 534 .] After decree, the Court may, under special circumstances, 

n . ... set aside the decree, and if necessary stay or set 

Power to set aside decree, execution, and may give leave to the 

defendant to appear to the summons and to defend the suit, if it seems reasona- 
ble to the Court so to do, and on such terms as the Court thinks fit. 

Notes. — y/de 32 M. L. J. 503=38 Ind. Cas. 481. 

5. [333.] In any proceeding under this Order the Court may order the 

n . *11 . bill) hundi or note on which the suit is founded 

brTpositcd wilh officer of forthwith deposited with an officer of the 

Court. Court, and may further order that all the procee- 

dings shall be stayed until the plaintiff given 

security for the costs thereof. 


6. [S. 539.] The 


Recovery of cost of noting 
non-acceptance of dishonoured 
bill or note. 


honour, as he 
bill or note. 


has 


holder of every dishonoured bill of exchange or 
promissory-note shall have the same remedies 
for the recovery of the expenses incurred in 
noting the same for non-acceptance or non- 
payment, or otherwise, by reason of such dis- 
under this Order for the recovery of the amount of such 


7. I St 537.] Save as provided by this Order, the procedure in suits 

hereunder shall be the same as the procedure 
in suits instituted in the ordinary manner. 


Procedure in suits. 


ORDER XXXVIII. 


Arrest and Attachment before Judgment. 
Arrest before Judgment. 


1. (Ss. 477, 47S.] 


Where defendant may be 
called upon to furnish security 
for appearance. 


Where at any stage of a suit, other than a suit of 
the nature referred to in section 16, clauses (a) 
to (d), the Court is satisfied, by affidavit or 
otherwise, — 


(rt) that the defendant, with intent to delay the plaintiff, or to avoid any 
process of the Court or to obstruct or delay the execution of any decree that 
may be passed against him, — 

(0 has absconded or left the local limits of the jurisdiction of the 
Court ; or 

(iV) is ah aut to abscond or leave the local limits of the jurisdiction of 
the Court ; or 

{Hi) has disposed of or removed from the local limsts of the jurisdic- 
tion of the Court his property or any part thereof, or 

(3) that the defendant is about to leave British India under circumstances 
affording reasonable probability that the plaintiff will or may thereby be 
obstructed or delayed in the execution of any decree that may be passed against 
the defendant in the suit, 

the Court may issue a warrant to arrest the defendant and bring him before 
the Court to show cause why he should not furnish security for his 
appearance : 

Provided that the defendant shall not be arrested if he pays to the ofiScer 
entrusted with the execution of the warrant any sum specified in the warrant 
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as sufficient to satisfy the plaintiffs claim ; and such sum shall be held in 
deposit by the Court until the suit is disposed of or until the further order of 
the Court. 

Scope. — Where warrant has been taken under rule i, amount of securiiy to be 
furnished is the amount mentioned in the warrant. A. I. R. 1929 Cal. 732=560. 
700. Court should exercise powers under Order 38, after satisfying that plainiiffs case 
is an unimpeachable subject to his proving plain allegations and there 
must be reason to believe that unless the jurisdiction is exercised there is a real 
danger that the defendant will remove himself from the ambit of the powers of the 
Court. A. I. R. 1926 Mad. 884=50 Mad. 27 ; see also 4 Lah. L. J. 423. Sale must 
be in fraud of creditors. 36 C. W. N. 46= A. I. R. 1932 Cal. 790. l^rovincial Small 
Cause Court has no power to attach immovable property before judgment. 28 C. 
W. N. 16. The power of Court to issue simultaneous execution for arrest and 
attachment is entirely discretionary. 84 Ind. Cas. 270. Attachment before judgment 
does not rank in the same position as an attachment after judgment. 3 Pat. 250 = 
83 Ind. Cas. 4i3< 


2. [S. 479 .] (1) Where the defendant fails to show such cause the Court 
^ . shall order him either to deposit in Court money 

becurity. other property sufficient to answer the claim 

against him, or to furnish security for his appearance at any time when called 
upon while the suit is pending and until satisfaction of any decree that may be 
passed against him in the suit, or make such order as it thinks fit in regard to 
the sum which may have been paid by the defendant under the proviso to the 
last preceding rule. 

( 2 ) Every surety for the appearance of a defendant shall bind himself, in 
default of such appearance, to pay any sum of money which the defendant may 
be ordered to pay in the suit. 


Scope.-— Security under rule 2 is for defendant’s appearance at any lime when 
called upon while the suit is pending and until satisfaction of any decree that may 
be passed against him in suit. If decree has been passed, defendant would be bound 
to appear when called upon between date of decree and satisfaction thereof. 70 Ind. 
Cas. 129=1 Bur. L J. 196 ; see also 115 Ind. Cas. 129 ; A. I. K. 1931 Mad. 828 ; 
A. I. R. 1934 Mad. 24. Where money is deposited, money is subject to the lien of 
the plaintiff. 41 M. 1053*35 M. L. J. 355 = 49 Ind. Cas. 20. Claimant whose 
objection has been disallowed is at liberty to bring a suit under Order 21, rule 63 
within period prescribed by Art. 11 of the Limitation Act. 47 Ind. Cas. 1000 = 35 M. 
L. J. 231. 


3. [S. 480.] (1) A surety for the appearance of a defendant may at any 
K,. ®PP^y the Court in which he became such 

<u,.t,B'l,edi.cba,ged(,<,m hi, obligation. 


(2) On such application being made, the Court shall summon the defendant 
to appear or, if it thinks fit, may issue a warrant for his arrest in the first 
instance. 

( 3 ) On the appearance of the defendant in pursuance of the summons or 
warrant, or on his voluntary surrender, the Court shall direct the surety to be 
discharged from his obligation, and shall call upon the defendant to find fresh 
security. 

Scope.— A surety in case of arrest before judgment can set a discharge under 
rule 3. But surety for due performance cannot be granted discharge. A. 1 . R. 
1929 Lah. 435-30 L- R. 130 ; see also A. I. R. 1929 Bom. 190=31 Bom. L. R. 
225. A surety is not discharged even the judgment-debtor is adjudged inyolvent. 
A. 1 . R. 1928 Rang. 184=6 Rang. 241. Obligation of surety continues even though 
the parties to the suit entered into a compromise on the strength of which a decree 
is passed. 43 M, 272= 53 Incl. Cas. 367 ; see also A. I. R. 1928 Rang. 184=6 Rang, 
241. Order of arrest under rules is illegal. A. I. R. 1929 Lah. 163 = 30 P. L. R. 
147 - 
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4. |S. 481.) Where the defendant fails to comply with any order under 
,, , . j r j . rule 2 or rule 3, the Court may commit him to 

f/!ls°“o“'Srnth security^or f decision of the suit or 

find fresh security. where a decree is passed against the defendant, 

until the decree has been satisfied : 


Provided that no person shall be detained in prison under this rule in any 
case for a longer period than six months, nor for a longer period than six 
weeks when the amount or value of the subject-matter of the suit does not 
exceed fifty rupees : 

Provided also that no person shall be detained in prison under this rule 
after he has complied with such order. 


Attachment before Judgement, 


5. [Ss. 488, 4S4.] Where, at any stage of the suit, the Court is satis- 
.... j r j . hed, by affidavit or otherwise, that the defen- 

intent to obstruct or delay the execu- 
for production of property. t ion of any decree that may be passed against 

, . . him,— 

(fl) is about to dispose of the whole or any part of his property, or 
{h) is about to remove the whole or any part of his property from the 
local limits of the jurisdiction of the Court, 


the Court may direct the defendant, within a time to be fixed by it, either to 
fuinish security, in such sum as may be specified in the order, to produce and 
place at the disposal of the Court, when required, the said property or the 
value of the same, or such portion thereof as may be sufficient to satisfy the 
decree, or to appear and show cause why he should not furnish security. 

(2) The plaintiff shall, unless the Court otherwise directs, specify the pro- 
perty required to be attached and the estimated value thereof. 

(3) The Court may also in the order direct the conditional attachment of 


the whole or any portion of the property so specified. 


Scope.— Under rule 5 attachment before judgment can be of property within or 
without the jurisdiction of the Court. A. I. R. 1926 Lah. 330 = 27 P. L. R. 144 ; A. 
I. R. 1928 Lah. 376 ; A. I. R. 1926 B. 278 ; A. 1 . R. 1931 Rang. 279. This rule does 
not contemplate attachment of property already disposed of. A. I. R. 1928 Lah. 773. 
The provision of rule 5 can only be invoked if the Court is satisfied that the pro- 
perty is about to be disposed of wholly or partly. A. I. R. 1928 Lah. 808 ; see also 
A. I. R. 1928 Pat. 172 ; 73 Ind. Gas. 721 = 5 Pat. L. T. 124. It is essential that the 
plaintiff must make out a pritna facie case before any attachment before judgment 
or an injunction can be granted. The Court must be satisfied that interference is 
necessary to prevent injury which is irreparable, and that the mischief or inconve- 
nience likely to arise in consequence of refusal will be greater than that from 
granting it. Neither an attachment nor an injunction should be lightly granted. 
It would be serious if persons in possession were restrained from miking use of their 
property— merely because a suit has been instituted against them. It is only where 
it is essential that the property should bo kept in its existing condition pending the 
suit that the Court should interfere under Order 38, rule 5 (1) or under Order 39 
rule I. 38 C. W. N. 771 = 61 C. 814= A. I. R. 1934 Cal. 694 ; see also A. I. R. 1934 
Lah. 594=148 Ind. Cas, 719 ., A, I. R, I934 Oudh 429=11 O. W. N. 1135 = 151 
Ind. Cas. 283 ; A. I. R. 1934 Nag. 169=17 N. L. J. 5=150 Ind. Cas. 1142 ; 38 P L. 
R. 772 = A. I. R. 1936 Lah. 33. A plaintiff in a mortgage suit has no right to a personal 
decree until the mortgaged property is sold in auction sale and from the sale 
proceeds the mortgage decree is not satisfied. So before auction sale the Court 
has no jurisdiction to attach morgagor’s other properties under this rule. A. I. R. 
1934 All. 772=1934 A. L. J. 561 = 150 Ind. Cas. 1035. Where security is given to 
obtain removal of attachment before judgment under Order 38, ihe liability of the 
surety is fully incurred as soon as the decree of the Court of first instance is made 
and subsequent appeal or appeals from the decree do not destroy the liability, 
although they may have the effect of reducing the quantum of the liability which 
may even be found to be nothing. 14 Rang. 361 = 164 Ind. Cas, 455 = A. I. K. 1936 
Rang. 342. Attachment under Order 38, rule 5, is to be made in accordance with the 
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manner provided for attachment of properties in execution of a decree and the 
manner for attachment of property in execution of a decree is laid down in Order 
2f, rule 54. A. I. R. 1937 Cal. 375. Surety is not discharged from liability though suit 
is once dismissed for default, but immediately restored and decreed. 89 Ind. Cas. 17 = 
12 O. L. J. 521 ; see also A.I.R. 1927 Bom. 84=51 B. 31 ; but see 82 Ind. Cas. 4*^1 ==47 
M. L. J. 523. A Provincial Small Cause Court has jurisdiction to order an attach- 
ment of immovable properly before judgment. 52 C. 245 (F. B.) = 82 Ind. Cas. 109 ; 
■see also 87 Ind. Cas. 399=48 M. L. J. 406; 49 C. 994=70 Ind. Cas. 84. Order 
conditional under rule 5 (3) should be accompinied by an order under rule 5 (1^ lo 
furnish security or to show cause why it should not be furnished. 57 Ind. Cas. 907 \ 
see also 23 C. L. J. 392=33 Ind. Cas. 689. Where conditional order of attachment 
before judgment is made absolute, fresh order of attachment need not be issued. 
A. 1. R. 1934 Cal. 251. Attachment without noUcQ \s u//ra vires. A.I.R 1934 All. 
165. Notice to parly should be according to Form No. 5, Appendix F. A. I. R. 
1934 All. 456. Security under this rule can be enforced in e.\ecution. A. 1. R. 1934 
Cal. 64. Order for attachment before judgment of property under Court of Wards 
is not justified. A I. R. 1934 Nag. 169. If noiice to furnish security and order of 
attachment are no: consolidated, warrant is illegil. A I. R 1933 All. 759=1933 A.L.J. 
952. Issue of noiice to defendant under Order 38, rule 5 (i). is absolutely necessary 
before an Order under sub-rule (3) is passed. A. I. R. 1936 Lab. 33 = 38 P.L.R. 772. 
Possibility of transfer of property is no grjund for attachment before judgment. 
A. 1. R. 1933 All. 191 = 1933 A. L J. 37. Attachment before judgment of property 
other than mortgaged property is permissible if mortgaged properly is insufficient 
to satisfy decree. A. I. R. 1931 Bom. 329=33 Bom. L. R. 514 ; 83 Ind. Cas. 94. 

Appeal.— An order granting an application for attachment before judgment 
without issuing notice to defendant under Order 38, rule 5 ([ \ can be deemed to 
have been one under Order 38, rule 6, and is therefore appealable un ler Order 43, 
rule I (q). 38 P. L. R. 772 = . A. I. R. 1936 Lab. 35. An appeal lies against a condi- 
tional order of attachment. A. 1, R. 1934 Lah. 594 = 148 Ind. Cas. 719. 


6 . [S. 485 ] (1) Where the defendant fails to show cause why he should 
^ not furnish security, or fails to furnish the 
nTfur^ security required within the time fixed by the 
nished. Court, the Court may order that tlie property 

specified, or such portion thereof as appears 
sufficient to satisfy any decree which may be passed in the suit, be attached. 

(2) Where the defendant shows such cause or furnishes the required 
security, and the properly specified or any portion of it has been attached, the 
Court shall order the attachment to be withdrawn, or mike such other order 
as it thinks fit. 


Scope. — Attachment before judgment of mortgaged property can under proper 
circumsunces be ordered in mortgage suit. 84 Rang. 270 = 2 Rang. 362. Atlarh- 
ment remains in force until termination is ordered. 90 Ind. Cas. 545 = 49 M. L. J. 
88. For order under rule 6, disposal of property in- the past is not sufficient but 
there must be present likelihood of disposal with intent to obstruct or delay decree 
to be passed. A 1. R. 1926 Cal. 855. Attachment cannot be ordered under rule 6 
unless there is non-compliance with order under rule 5, A. I. R. 1928 Lah. 445 ; 
see also 57 Ind. Cas. 907 ; A. 1 . R 1927 Cal. 354 = 31 C. W. N. 432 ; A. 1. R. 
1928 Lah. 445* Order withdrawing attachment on defendant’s showing cause is 
appealable. ' A. I. R. 1932 All. 269. As regards effect of surety bond on dismissal 
of a suit and subsequent restoration of the sime, vide 68 M. L. J. 444 (F.B.)=58 
M. 721 = 157 Ind. Cas. 528 = 41 L. W. 479=A. I. R. 1935 Mad. 365=1935 M. W. N. 
205. 


7. |S 486] Save as otherwise expressly provided, the altachment shall 

Mode of making attachment. provided for the atuch- 

ment of property in execution of a decree. 

Scope.— This rule applies to making and not cessation of attachment. 22 A.L.J. 
823=80 Ind. Cas. io5. An order of attachment before judgment, of movable found at 
a spumed place does not authorize the nazir to take away the things from the place. 
59 C. L. J. 3»9= A. I. R. 1934 Cal. 780. /a 
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8. [S. 487.) Where any claim is preferred lo property attached before 

judgment, such claim shall be investigated in 
Investigation of claim to the manner heieinbefore provided for the in- 
properiy attached before vestigation of claims to property attached in 
judgment. execution of a decree for the payment of 

money. 

Scope. — Attachment before judgment of debt is not injunction nor objection to 
such attachment that debt did not exist is one under O. 38. rule 8. A I. R. 1933 All. 
481. Court has jurisdiction to go into question of title under peculiar circumstances. 
A. I. R. 1929 Pat. 747=11 P. L. T. 59 ; see also A. 1. R. 1927 Sind 114. Release 
of property from attachment under rule 8 does not determine ownership. 41 M. 
23=39 Ind. Cas. 863. Although claims to property attached before judgment should 
be investigated, if made, according to the procedure laid down by Order 21, rule 58, 
it does not follow that a person who has a claim to such property is bound to make 
an objection before the decree ; and a claim preferred within a reasonable time after 
the decree and application for execution is not ^*designedly or unnecessarily delayed" 
within the meaning of proviso to Order 21, rule 58, Civil Procedure Code, It is not 
therefore necessary for any person who has a claim lo property attached before 
judgment to prefer a claim, though he may do so if he wishes to do so under the 
provisions of Order 38, rule 8. 31 N. L. R. 426=158 Ind. Cas. 353 = A. I. R. 1935 
Nag. 222. 


9. [S. 488.] Where an order is made for attachment before judgment, 

the Court shall order the attachment to be 
withdrawn when the defendant furnishes the 
security required, together with security for 
the costs of the attachment or when the suit 
is dismissed. 


Removal of attachment when 
security furnished or suit dis- 
missed. 


Notes.— Attachment ceases on dismissal of suit. A. I. R. 1930 Mad. 514=53 M. 
234 ; see also A. I. R. 1928 Mad. 976 ; A. 1. R. 1929 Rang. 94 ; 87 Ind. Cas. 756 ; 
46 M. L. J, 415 = 83 Ind. Cas. 91 ; 9 Rang. 472 = A. I, R. 1931 Rang. 281. Filing 
appeal does not revive attachment. 45 C. 780=22 C. W. N. 927 ; see also A. T. R. 
1927 Rang. 310 = 5 Rang. 492. On suit abating for death, attachment before 
judgment ceases. A. I. R. 1928 Cal. 234=47 C. L. J. 282. Express order of 
withdrawal on oral or written application is necessary when only attachment ceases 
otherwise not. A. 1. R. 1928 Mad. 940= 56 M. L. J. 70. 


10 . 


Attachment before judgment 
not toaflcct rights of strangers 
nor bar decree-holder fiom 
applying for sale. 


[S. 489.J Attachment before judgment shall not affect the rights, 
existing prior tb the attachment, of persons not 
parties to the suit, nor bar any person holding 
a decree against the defendant from applying 
for the sale of the property under attachment in 
execu ion of such decree. 


Scope.— According to rule 10 attachment before judgment does not affect the 
right existing prior to the aitachment of persons not parties to the suit. A. I. R. 
1928 Bom. 545 = 30 Bom. L. R. 1488 ; see also A. I. R. 1928 Pat. 199=9 L. T, 
55. Order 38, rule 10. is LOt confined to rights tn rem 21 C. W. N. 158 = 23 C. L. J. 
iij=s34 Ind. Cas. 953. Attachment confers no sort of lien or charge on the attached 
property. 46 M. 506=72 Ind. Cas. 820=44 M. L. J. 413 -, see also A. I. R. 1931 
Rang 48 = 8 Rang. 494. When at the date of attachment a person had no interest 
nor was possessed of the properties attached, he cannot proceed under rule 10. A. I. 
R. 1929 Cal. 162=48 C. L. J. 594. Section 64 does not distinguish attachment 
before and after judgment. A. 1. R. 1929 Cal. 494 = 33 C. W. N. 805 = 57 C. 274. 
Where subsequent to aitachment before judgment property is sold in execution 
by ai^ther decree-holder sale confers a fully valid title on the purchaser notwith- 
standing that only symbolical possession is given to him. 61 Ind. Cas. 922 = 2 
P. L. T. 140 ; see also 59 Ind. Cas. 713=45 3^0 ; A. I. R. 1926 Rang. 85. 

An attachment before judgment does not create any title or interest but merely 
prevents any alienation to the 4)rejudice of the attaching creditor. 151 Ind. Cas- 
683=A. I. R. 1934 Pat. 4*3 5 see aUo 59 C. L. J. »8=A. I, R. 1934 Cal. 426. 
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11 . [S. 490.] 


Property attached before 
judgment not to be re-attached 
in execution of decree. 


of the property. 


Where property is under attachment by virtue of the 
provisions of this order and a decree is subse- 
quently passed in favour of the plaintiff, it shall 
not be necessary upon an application for execu- 
tion of such decree to apply for a re-attachment 


Scope. — The attachment before judgment is converted after decree into an attach- 
ment in execution and the provisions of Order XXI, rule 57, will apply. A. 1. R. 
1929 Bom. 321 ==53 B. 545=31 Bom. L. R. 652 ; see also 62 Ind. Cas 33=2 Pat- 
L.T. 719 ; A. I. R. 1929 Bom. 45S = 3i Bom. L. R. iioi : A. I. R. 1927 Cal. 240= 
44 C. L. J. 553 ; A. I. R. 1929 Cal. 465=56 C. 416 ; 70 Ind. Cas. 439=41 M. L. J. 
252. The attachment before judgment does not merge in the subsequent attachment 
and becomes subject to all the infirmities of the subsequent attachment. A. 1. R. 
1929 Cal. 465 = 56 Cal. 416. A re-attachment in execution does not amount to 
waiver or abandonment of attachment before judgment. A. I. R. X929 Cal. 465= 56 C. 
416. As regards the meaning of the words “Has been attached/* A. I. R. 1931 
Bom. 550=33 Bom. L. R. 1130. Appeal from order of attachment before judgment 
does not become injunctions when decree is passed. 37 C. W. N. 978=58 C. 
L. J. 289. 


12. [New.] Nothing in this Order shall be deemed to authorise the 
. . , , J plaintiff to apply for the attachment of any 

Agricultural produce n t agricultural produce in the possession of an 
attachable before judgment. to empower the Court to order 

the attachment or production of such produce. 


13.* Nothing in this order shall be deemed to empower any Court of 
^ ^ ^ Small Causes to make an order for the attach- 

Causes Court^ not to of immovable property. 


Small 
attach immovable 


Notes. — .\ct I of 1926 by which rule 13 was ad Jed to order 38 is retrospective in 
effect. A. I. R. 1928 Mad. 1 173 = 55 L. J. 382. 


ORDER XXXIX. 

Temporary Injunctions and Interlocutory Orders. 

Temporary Injtinciiom. 

1. [S- 492.] Where in any suit it is 
Cases in whi^ tcroporary proved by affidavit or otherwise — 
injunction may be granted. ^ * 

(a) that any property in dispute in a suit is in danger of being wasted, 
damaged or alienated by any party to the suit, or wrongfully sold in execu.ion 
of a decree, or 

{b) that the defendant threatens, or intends, to remove or dispose of his 
properly with a view to defraud his creditors, 

the Court may by order grant a temporary injunction to restrain such act, or 
make such other order for the purpjse of staying and preventing tlic wasting, 
damaging, alienation, sale, removal or disposition of the property as the Court 
thinks fit, until the disposal of the suit or until further orders, 

N. For local amendments in Allahabad, Calcutta, C. P., Oudh and Ran- 
goon. — yide infra. 

Scope of order 39.— Section 94 is governed by Order XXXIX. A. I. R. 1926 
Lah. 252$ 23 L. W. 85 = 92 Ind. Cas. 613. Order 39 applies to liquidation proceed- 
ings only if subject-matter is in dispute. 98 ind. Cas. 310= A. 1. R. 1923 Lah. 52$. 

Principles of granting injunctions.— Object and effect of injunction is to 
keep matters in till fiiril disposal. Principles on which it is issued are: 


♦ Inserted by Act I of 1926. 
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prima facie case, (2) irreparable injury if not granted and (3) balance of convenience. 
A. I. R. 1930 Sind 287-127 Ind. Cas. 690; see also A. I. R. 1926 Lah. 
589 ; 23 C. W. N. 677 = 46 C. looT ; A. I. R. 1926 Cal. 837=43 C. L. J. 405 ; 88 

Ind. Cas. 581 ; A. I. R. 1927 Mad. 188 ; A. I. R 1929 Sind 182 ; A. I. R. 1928 

Sind 82 ; no Ind. Cas. 621 ; 66 Ind. Cas. 161 ; A. I. R. 1922 Lah, 356 ; 73 

Ind. Cas. 859=5 P. L. T. 196 ; A. I. R. 1926 Pat. 3*8 = 7 P. L. T. 337 ; 83 Ind. 
Cas. 88=6 Lah. L J. 298 ; 81 Ind. Cas. 332=5 Lah. L. J. 262 ; A. I. R. 1926 
Lah. 435 ; A. I. R. 1930 Lah. 108 ; 31 P. L. R. 587 ; 89 Ind. Cas. 321 = 21 S. L. R. 

170 ; 70 Ind. Cas. 864 ; A. I. R. 1933 Lah. 621 ; A. I. R. 1933 Lah. 448 ; A. I. R. 

1933 Lah. 282 ; A. I. R. 1933 Sind 311. 

Scope. — When conditions in rule i do not exist, injunction has no legal effect. 
51 Ind. Cas. 108 ; see also 46 Ind. Cas. 224=(i9i8) Pat. 303 ; A. I R. 1925 Cal. 233 
= 81 Ind. Cas. 2. "Properly in dispute in suit’* means property which is the subject- 
matter of suit. 89 Ind. Cas. 67S. Indian Courts can grant temporary injunctions in 
a mandatcry form. 41 M. 208 = 6 L. W. 140= 33 M. L. J. 448=41 Ind. Cas. 384 ; 
A. I. R. 1926 Sind 201. In a case under Order 39, rule i, Court had not order 
petitioner to furnish security to compensate opposite party. A. I. R. 1934 Lah. 26. 
Injunction to restrain should not be ordinarily granted. A. I. R. 1933 Mad. 103. 
Whether injunction has been obtained without reasonable and probable cause is a 
finding of fact. A. I. R. 1933 Lah. 263 = 34 P. L. R. 281. In granting injunction 
balance of convenience should be considered. A. I. R. 1933 Nag. 153. Where 
discretion has been judicially exercised, order granting interhn injunction should not 
be disturbed in appeal. A. I. R. 1933 Nag. 153* In some cases it is difficult for Court 
to grant temporary injunction without to a certain extent prejudicing case. A. I R. 
1931 Nag. 106. In cases of temporary injunction, conditions applicable to perpetual 
injunctions, are to be applied. A, I. R. 1933 All. 86=1932 A. L. J. 80 ^ Court has 
summary power to pass interim order in respect of property to which prima facie 
company is entitled. 34 P. L. R. 388 = A. I. R. 1932 Lah. 437= *4 Lah. 68. High 
Court has no power to grant injunction under Order 39 in appeal or revision from 
mofussal Courts. A. I. R. 1933 Mad. 500=56 M. 563=64 M. L. J. 112, Temporary 
injunction against President, Legislative Assembly, restraining him from proceeding 
with certain liill cannot be granted. A. I. R. 1932 Bom. 166=56 Bom. 254=34 Bom. 
L. R. 231. Calcutta High Court has inherent right to protect suitors resorting to it. 
130 Ir.d. Cas. 252=57 C. 1280= A. I. R. 1931 Cal. 279 ; see also A. I. R. 1928 Mad. 
591 = 27 L. W. 418. Calcutta High Court’s powers of issuing injunction on parties in 
appeal before it are not circumscribed by this rule. 36 C. W. N. 291 = 54 C. L. J. 317. 
Order granting injunction is appealable. A. I. R. 1933 Lah. 282. Where demolition 
of parly’s wall is likely to endanger plaintiffs building, temporary injunction should 
be granted. A. I. R. 1930 Sind 244. Where appeal is pending before High Court, 
High Court can grant injunction. A. I. R. 1931 Lah. 65 = 31 P. L. R, 550. Temporary 
injunction if "uniil disposal” ends with suit, and if“until further orders” on earlier 
date on which fur; her orders may be passed. A. 1. R. 1930 All. 387 ; see also 76 
Ind. Cas. 126. Injunction to stop sale by creditors can be granted if claim is bona-- 
fide, 127 Ind. Cas. 347. Injunction can be granted only against party to suit. A. I. 
R. 1926 Lah. 284=27 P. L. R. II. Injunction is binding on the party to whom it 
is issued from the time it is communicated. A. I. R. 1926 All. 457 = 24 A. L. J. 519, 
Court should issue injunction where breach of plaintiffs right is threatened. A. I. R. 
1926 Mad. 166 ; see also A. 1. R. 192S Sind 82. In a suit for permanent injunction, 
temporary injunction should be issued if its refusal would defeat object of suit. 43 
Ind. Cas. 24. Proof of waste is sufficient ground for obtaining injunction and 
appointing Receiver. 53 Ind. Cas. 760 = 10 L. W. 551. It is general pi inci pie 
restricting grant of temporary injunctions that equally efficacious relief should not be 
obtainable by any other usual remedy. A I. R. 1921 Nag. 90 = 4 N. L. R. 207. One 
Subordinate Court has no power to restrain action of another Subordinate Court, 
co-ordinate to itself. 2 P. L, T. 716 = 63 Ind. Cas 465. Order to keep accounts and 
prepare inventory comes under this rule. A. I. R. 1923 Lah. 48=72 Ind. Cas. 569. 
Temporary injunction will not be allowed if permanent injunction cannot be granted. 
73 Ind. Cas. 294=2 Pat. L. R. 17. Where a person is beyond jurisdiction, injunction 

can 1^ granted against him if he has submitted to jurisdiction. A. I. R. 1926 Pat 

171 = 6 Pat. L. T. 540. Sale is not void where there is an injunction against aliena- 
tion. A. I. R. 1930 Lah. 858 ; see also A. I. R. 193^ All. 387 ; A. I. R. 1929 Oudh 
255 ; A. I. R. 1928 Lah. 639. 

Order issuing injunction in co-sharet*s case must be passed with greater caution 
than order in case of trespasser. A. I. R. 192B Cal. 293. Injunction can be granted 

C. P. Code — 95 ' 
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In suit for office of Imam. But in such injuctions there should be no compulsion 
to have particular kaxizi marriages. A. f. R. 1927 Mad. 1070=3106 Ind. Cas. 523. 
Apprehension of breach of peace and collection of rent are not sufficient grounds 
to issue injunction. A. I. R. 1926 Cal. 604=30 C. W. N. 214=94 Ind. Cas. 871. 
Where in a declaratory suit, there is no prayer for consequential relief, injunction 
should not be generally granted. A. 1 . R. 1926 Lah. 504=8 Lah. L. J. 289=27 
P. L. R. 453=96 Ind. Cas. 439. Order of injunction without finding of possession 
or of danger of waste is unsustainable. A. I. R. 1925 Mad. 896=21 L. W. 
698 = 91 Ind. Cas. 307. Order for injunction differs from order attaching 
property. Bona fide purchaser under injunction without notice is protected. 
A. 1 . R. 1925 Lah. 644=6 Lah. 380=90 Ind. Cas. 937. Though relief prayed 
for in suit may ultimately be refused ; temporary injunction can be granted. 
A. I. R. 1925 Lah, 628=89 Ind. Cas. 678. Court can grant injunction under 
inherent power to restrain party from proceeding with execution in different 
suits. A. I. R. 1926 Mad. 1126=24 L. W. 421=97 Ind. Cas. 938. But injunction 
restraining execution of decree obtained by defendant against plaintiff cannot 
be granted under Order 39, rules 1 and 2. A. I. R. 1926 Mad. 258 = 23 L. W. 
85 = 92 Ind. Cas. 615. Though relief prayed for in suit may ultimately be refused, 
temporary injunction can be granted. 89 Ind. Cas. 678 = A. I. R. 1925 Lah. 628. 

Proof of waste is sufficient ground for obtaining injunction and appointing 
Receiver. 10 L. W. 551 = 53 Ind. Cas. 760. Where person is out of possession, in- 
junction cannot be issued, unless there is fraud or collusion or irreparable injury, 
A. I. R. 1925 Lah. 167=80 Ind. Cas. 727. Injunction to restrain plaintiff from pre- 
venting defendants from entering and worshiping in certain temples does not come 
under rule i. 3 Pat. L. W. 98=1 Pat L. J. 560=38 Ind. Cas. 40. In case of appoint- 
ment of co-muiwallt no injunction is to be issued if there is no danger of waste. 14 
A. L- J. 554^35 Ind. Cas. 718. Where Muhammadan woman having exercised option 
of puberty to be a wife, injunction against some relatives of woman restraining them 
from giving her away in marriage is not maintainable. 17 A. L. J. 1138=42 A. 134 
= 54 Ind. Cas. 223. Interlocutory injunction should not be issued upon novel con- 
sideration interfering with arbitrators. 31 C. L. J. 167 = 24 C. W. N. 612=55 Ind. 
Cas. 778=47 C. 611 = 58 Ind. Cas. 755. In a suit for setting aside fraudulent decree 
against a minor, injunction to stay sale should not be granted unless there is reason- 
able prospect of proof of minority and fraud. A I. R. 1925 Pat. 337 = 

5 P. L. T. 121=1 Pat. L.R. 462 = 75 Ind. Cas. 381. Injunction should be granted 
if Court is satisfied about firima facie right and its infringement. A. I. R. 1923 Pat. 
209=4 Pat. L. T. 48 = 71 Ind. Cas. ii. Injunction is to be granted only if it does 
not create totally a new state of things. 67 Ind. Cas. 742. In a suit to set aside 
compromise decree passed against plaintiffs during minority, injunction to restrain 
execution cannot be granted. A. I. R. 1922 Pat. 34=4 P. L. T. 10=1 Pat. 356 = 69 
Ind. Cas. 891. No injunction for landlord's restraining tenant from executing his 
decree for possession against sub-tenant can be granted. A. I. R. 1922 Bom. 385 = 
24 Bom. L. R. 378=46 B. 939-66 Ind. Cas. 768. 

Where no case is proved, injunction should not be used. 156 Ind. 

Cas. 698= A. I. R. 1935 Sind 128 ; see also 61 C. 814 = 38 C. W. N. 771= A. !. R. 
1934 Cal. 694. An injunction can only be granted under Order 39, rule i, C. P. Code, 
on certain grounds specified therein. 59 M. 741 = 161 Ind. Cas. 721 = 1936 M. W. N. 
5 i=A. I. R. 1936 Mad. 276 = 70 M. L. J. 257. The principles governing the issue 
of temporary injunction are as follows : The applicant must show a fair prima facie 
case in support of the right claimed and an actual or threatened violation of 
that right, production of irreparable or at least serious damage ; his conduct must 
be such as not to disentitle him to assistance ; it should be fair and honest, 
and in particular there must be no acquiescence or delay. 160 Ind. Cas. 569= A. 1 . R. 
1936 Pesh. II. An interim injunction should not be granted merely because the 
defendant against whom it is asked for would be no worse off for it. 15 Pat. 404= 
162 Ind. Cas. 210=17 Pat. L. T. io9=A. I. R. 1936 Pat. 226, 

In a case falling under prder 39, rule i, it is not necessary that the Court should 
order the petitioner to furnish security to compsnsate the decree-holder for any loss 
that may be caus^ by a temporary injunction against him being granted. A.^ 1 . R. 
1934 Lah. 26. High Court has an inherent power to grant injunction in suitable 
cases irrespective of the provisions of Order XXXIX. A. I. R. 1925 Lah. 242 = 
78 Ind. Cas. 802. Injunction by Appellate Court ends with passing of decree by 
trial Court in declaratory suit. A. I. R. 1921 All. 9 f 9=43 A. 383= 19 A. L. J. 174*5 
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6i Ind. Cas. 417. Applying to restrain defendant from prosecuting action in foreign 
Court must be done at very early stage. 24 C. W. N. 735 = 59 Ind. Cas. 218. 
Where prohibitory order is made in Court in the presence of parties, no notice of 
it is necessary. 42 A. 98= 17 A. L. J. 1127=58 Ind. Cas. 600. 

Appeal.— 'Appeal lies against an order under rule i. 6 P. L. T. 201=83 Ind. 
Cas. 4^* 


2 . [S. 493.] ( 1 ) In any suit for restraining the defendant from com- 

Injunction to restrain repe- ?• 

tition or continuance of whether compensation is claimed in 

breach. the suit or not, the plaintiff may, at any time 

after the commencement of the suit, and either 
before or after judgment, apply to the Court for a temporary injunction 
to restrain the defendant from committing the breach of contract or injury 
complained of, or any breach of contract or injury of a like kind arising 
out of the same contract or relating to the same property or right. 


( 2 ) The Court may by order grant such injunction, on such terms as to 
the duration of the injunction, keeping an account, giving security, or other- 
wise as the Court thinks fit. 


(3) In case of disobedience, or of breach of any such terms, the Court 
granting an injunction may order the property of . the person guilty of such 
disobedience or breach to be attached, and may also order such person to 
be detained in the civil prison for a term not exceeding six months, unless 
in the meantime the Court directs his release. 

( 4 ) No attachment under this rule shall remain in force for more than 
one year, at the end of which time, if the disobedience or breach continues, 
the property attached may be sold, and out of the proceeds the Court may 
award such compensation as it thinks fit, and shall pay the balance, if any, to 
the party entitled thereto. 


Soope. — Temporary mandatory injunctions are not covered by rule 2 but can 
be issued under s. 151. A. 1 . R. 1927 Mad. 201 = 24 L. W. 854. In absence of 
strong proof injunction will not be issued for stopping share-holder’s meeting. A. I. 
K. 1926 Sind 295. ‘‘Injury” in rule 2 means an act which is contrary to law. 
Court has inherent power to grant temporary injunction. 2 Lab. L. J. 283 = 55 
Ind. Cas. 403. Suit in High Court, original side, can issue injunciion against 
defendant to stay his suit on mofussil Court if it causes embarrassment or delay 
of trial of suit. 44 B. 283 = 21 Bom. L. R. 963 = S3 Ind. Cas. 518. No injunction 
will be granted where arbitration proceedings sought to be restrained are merely 
futile and will not result in injury to applicant. But injuaction will be issued 
when arbitrator has misconducted himself. A. I. R. 1927 Sind 182=21 S. L. R. 
306= 101 Ind. Cas. 160. Order of one Indian Court maybe effective against per- 
son with jurisdiction of another Indian Court, which like order by English Court 
would be no use against person in foreign jurisdiction. A. I. R. 1931 Cal. 279= 
57 C. 1280=130 Ind. Cas. 257. Where remedy under Criminal Procedure Code, 
s. 488 is open, Civil Court should not grant injunction. A. I. R. 1930 7 S 3 — 

32 Cr. L. J. 332 = 129 Ind. Cas. 103. Before an applicant can succeed in obtaining the 
temporary injunction he must satisfy the Court that the comparative mischief 
or inconvenience which is likely to arise from withholding the injunction will 
be greater than that which is likely to arise from granting it. 151 Ind. Cas. 862= A. 
I. R. 1934 Sind 136; A. I. R. 1934 Cal. 621 = 151 Ind. Cas. 675. If the relief 
which the plaintiff seeks cannot be granted, no temporary injunction can be issued 
by the Court. 152 Ind. Cas. 98 = A. I. R. 1934 All. 876. It is neither the rule nor the 
prattice of the Court to grant, on an interlocutory application, an injunction which 
will have the practical effect of granting the entire relief claimed in the suit, in the 
absence of apparent urgency and injury to the applicant. 40 C. W. N. 
1201. Where no prima facie case is proved, injunction should not be issued. 
156 Ind. Cas. 698 * A. I. R. 1935 Sind 128. If a suit is pending in a Civil Court, 
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Ihe Court has jurisdiction under this rule to issue a temporary injunction if 
it is satisfied that injury is likely to be caused to the plaintiff. The fact that the 
Court subsequently discovers that the suit does not lie or that it should fail on 
some other ground does not oust its jurisdiction formerly exercised. 152 Ind. 
Cas. 817 = A. I. R. 1935 All. 106= 1935 A. L. J. 139. 


Clause (3) of ru'e 2 applies to disobedience generally of an injunction granted 
by the Court. The words * in case of disobedience'* are wide enough to cover 
breaches of injunctions issued under Order 39, rule i, for which breacli 
no penalty is elsewhere provided and they aro not limited to breaches of 
injunctions issued under rule 2 alone. A 1. R. 1935 Pat. 274= 16 Pat. L. T. 
309; see also A. I. R. 1936 Pat. 23=15 Pat. 320=17 Pat. L. T. 61. No 
injunction can be issued in suit for declaration that a candidate is not eligible 
for election. A. I. R. 1923 Lab. 47 = 79 Ind. Cas. 233. Under rule 2 Court 
has power to grant injunction. A. I. R. 1933 All. 344=55 A. 399=1933 
A. L, J. 290. Grant of injuncwon is dependent upon judicial discretion. 1932 A L. J. 
8o3=A. I. R. 1933 All. 86 ; see also A. I. R. 1933 hah. 1046. Delay is sufficient 
reason for refusing injunction. 14 Lah. 330=A. I. R. 1933 Lab. 203. Court should 
not pass order frivolously and vexatiously. Ibid, Where brrach has already been 
committed, injunction though cannot be granted under Order 39, rule 2, Court can 
grant it in its inherent powers. 34 P. L. R. 5i = A. I. R. 1933 Lnh. 73. Where 
compensation in damages is possible, injunction should not be grar.teJ. Ibid ; interim 
order restraining minor’s marriage with unsuitable person is competent. A. I. K. 
1933 Nag. 62 = 28 N. L. R. 332. In case of injunction restaining import and sale 
of goods as infringing trade-mark, fraudulent misrepresentation is not essential. 
A. I. R. 1932 Sind 84 = 26 S. L. R. 51. Party not carrying on business in British 
India should be put to terms in granting injunction. 26 S. L. R. 51. Person 
disobeying injunction restraining alienation of property pending decision of appeal 
must be punished. A. I. R. 1931. Lah. 201=12 Lah. L. J. 309. Order refusing or 
granting a temporary injunction is appealable. A. I. K. 1037 Kang. 150. 

Fact that suit would be inftuciuous if no temporary injunction is issued is not 
sufficient for issuing injunction. A. I. R. 1933 Lah. 203, Injunction can be passed 
by consent of parties. But it must be by order of Court. A. I. R. 1934 Cal. 402. 
Persons should not be allowed to disobey injunction with impunity. A. I. K. 
1931 Lab. 201 = 12 Lah. L. J. 309; see also A. I. R. 1926 Mad. 574 = 50 M. L. 
J. 401. 


3. [S. 494.] The Court shall in all cases, except where it appears that 

the object of granting the injunction would bj 
defeated by the delay, before graining an injunc- 
tion, direct notice of the application for the 
same to be given to the opposite party. 


Before granting 
Court to direct 
opposite party. 


injunction 
notice to 


Scope. — Court should issue injunction without notice if object of injunction is 
likely to be defeated by delay. 13 Bur. L. T. 227 = 64 Ind. Cas. 534. Older merely 
ordering notice is not appealable. A. I. R. 1924 Mad. 857. 


4. [S. 496.] Any order for an injunction may be discharged, or varied 

or set aside by the Court, on application made 
thereto by any party dissatisfied with such 
order. 


Order for injunction may be 
discharged;^ varied or set aside. 


Scope. — Rule 4 is intended to cover two cases v/z., (1) order afterwards becoming 
unnecessary, harsh or unworkable or (2) when urgent order exparte is passed under 
rule 3. A. I. R. 1929 Mad. 803. 


6. [S. 493.1 

Injunction to corporation 
binding on its officers. 


An injunction directed to a corporation is binding not only 
on the corporation itself, but also on all 
members and officers of the corporation whose 
personal action it seeks to restrain. 


Notes^This rule applies to registered or unincorporated bodies or associations. 
9 Bur. L. T. 247=38 lad. Cas. 572. 
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Interlocutory Orders. 


6. (S. 493 .] 

Power to order interiin sale. 


The Court may, on the application of any party to a suit, 
order the sale, by any person named in such 
order, and in such manner and on such terms 
as it thinks fit, of any movable property, being the subject-matter of such suit, 
or attached before judgment in such suit, which is subject to speedy and natural 
decay, or which for any other just and sufficient cause it may be desirable to 
have sold at once. 


Scope. — This rule does not authorise Court ti send Commissioner to sell crops. 
A. 1 - R. iQjo Mad. 224. Interlocutory order without jurisdiction can be attacked in 
revision. A. 1 . R. 1932 Lah. 51. 

Detention, preservation, ins- 7 . [S. 4 D 9 .] (1) The Court may, on the 

peciion, etc., of subject-mailer application of any party to a suit, and on such 
of suit. terms as it thinks fit,— 

(rt) make an order for the detention, preservation or inspection of any 
property which is the subject-matter of such suit, or as to which any question 
may arise therein ; 

(d) for all or any of the purposes aforesaid authorize any person to enter 
upon or into any land or building in the possession of any other party to such 
suit ; and 

(c) for all or any of the purposes aforesaid authorize any samples to be 
taken, or any observation to be made or experiment to be tried , which may 
seem necessary or expedient for the purpose of obtaining full information or 
evidence. 

(2) The provisions as to execution of process shall apply, muiath mutandis^ 
to persons authorized to enter under this rule. 

Notes. — Where the question is whether certain structure is old or new, commis- 
sion must be issued under this rule. 37 C. W. N. 143. Inventory of property can 
be made. 52 Ind. Cas, 33. As regards order of production vide^io C. L. J. 64*»52 
Ind. Cas. 4. An order that a situation should not be altered pending a suit is an 
order under this rule. 1935 A.. M. L. J. 117. 


8. [S. 500 .] (1) An application by the plaintiff for an order under rule 

.... - , J 6 or rule 7 may be made after notice to the 

to be ° defendant at any time after institution of the 

suit. 

( 2 } An application by the defendant for a like order may be made after 
notice to the plaintiff at any time after appearance. 

Scope.— Improper delay deprives right of interlocutory injunction A, I. R. 
1933 Sind 26=26 S. L. R. 335. 

9. IS. 501 .] Where land paying revenue to Government, or a tenure 

. liable to sale, is the subject-matter of a suit, 
When party may be put in p:trty in possession of such land or 

Ihrs^lJect-KrTsuit.*'" ’ ntglects to pay the Government revenue. 

or the rent due to the proprietor of the tenure, 
as the case may be, and such land or tenure is consequently ordered to be 
sold, any other party to the suit claiming to have an interest in such land 
or tenure may, upon payment of the revenue or rent due previously to the 
sale (and with or without security at the discretion of the Court), be put in 
immediate possession of the land or tenure ; 

atTd the Court in its decree may award against the defaulter the amount 
so paid, with interest thereon at such rate as the Court thinks fit, or may 
charge the amount so paid, with interest thereon at such rate as the Court 
orders, in any adjustment of accounts which may be directed in the decree 
passed in the suit. 
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Deposits 

Court. 


of money, etc., in 


10. [S. 602.] Where the subject-matter of a suit is money or some 

other thing capable of delivery, and any party 
thereto admits that he holds such money or 
other thing as a trustee for another party, or 
that it belongs or is due to another party, the Court may order the same to be 
deposited in Court or delivered to such last named party, with or without 
security, subject to the further direction of the Court. 


Notes. — Admission under Order XII, r. 6, if insuflicient it is 
under Order 39, rule 10 ; A. I. R. 1927 Sind 25=97 Ind. Cas. 623. 


also insufficient 


ORDER XL. 


Appointment of Receivers. 

1 . fS. 503 .] ( 1 ) Where it appears to the 
Appointment of receivers. Court to be just and convenient, the Court may 

by order — 

(a) appoint a receiver of any property, whether before or after decree ; 

(d) remove any person from the possession or custody of the property ; 

(e) commit the same to the | ossession, custody or management of the 
receiver ; and 

(d) confer upon the receiver all such powers, as to bringing and defend- 
ing suits and for the realization, management, protection, preservation and 
improvement of the property, the collection of the rents and profits thereof, 
the application and disposal of such rents and profits, and the execution of 
documents as the owner himself has, or such of those powers as the Court 
thinks fit. 

( 2 ) Nothing in this rule shall authorize the Court to remove from the 
possession or custody of property any person whom any party to the suit has 
not a present right so to remove. 

Receiver. — Receiver is not a judicial officer and cannot act as Judge in Court. 
A. I. R. 1929 Bom. 478 = 31 Bom. L. R. 1081. Remedy is derived from English 
practice. A. I. R. 1927 All. 419. Court can order suo viotu even in declaratory suit. 
67 Ind. Cas. 383. Court has summary power to pass order in respect of property to 
which prima facie company is entitled. A. I. R. 1933 Lab. 437. Receiver is a 
public ofheer, 35 C. W. N. 161 = 58 C. 850 ; 57 C. 1127. 

When can be appointed.— Receiver can be appointed when it is just and 
convenient. A. I, <932 Mad. 193=61 M. L. J. 904 There must be danger of 
waste or destruction of property. A. L R. 1933 Sind 231 ; see also 34 C. W. N. 
440 ; A. 1 . R. 1929 Lab. 497 ; A. 1 . R. 1928 Nag. 93 ; 45 Ind. Cas. 224 ,* 48 Ind. 

Cas. 152 ; 44 B. 727*57 Ind. Cas. 553; 46 M. L. J. 133 = 79 Ind. Cas. 561. 

Where there are rival claimants appointment of Receiver is proper. A. 1 . R. 1927 
Pat. 220=8 P. L. T. 455. Receiver cannot be appointed to ascertain the real 
income of property. 89 Ind. Cas. 943. Omission by executor to submit inventory 
and account is good ground for appointing Receiver. A. I. R. 1927 Rang. 135*6 Bur. 
L. }. 13.' Even in simple claim for money Receiver can be appointed. A. 1 . R. 1929 
Mad. 184= 52 M. 938. An executing Court can appoint a Receiver for realisation 
of property outside jurisdiction. 61 Ind. Cas. 753. As regards Court's power 
to appoint Receiver in other cases, 55 C. 249= A. 1 . R. 1928 Cal. 256; A. 1 . 

R. 1927 Lah. 65 ; 90 Ind. Cas. 611 = 26 P. L. R. 576; 52 C. 513=88 Ind. Cas. 

836; 30 C. W. N. 818 (P. C.)=47 A. 385 = 52 1. A. 262; 78 Ind. Cas. 84*18 

S. L. R. 303 ; 73 Ind. Cas. 600= 5 Lah. L. J. 533. Appointment of Receiver 

for equitable execution by Calcutta High Court is good though colliery was situate, 
outside limits of its jurisdiction. A. I. R. 1930 Cal. 502=57 C. 964 = 340*, W. N 
338. Mere apprehension that defendant would wrongfully dispose of property is 
not enough for appointment of a Receiver. A. 1 . R. 1936 Lah. 102. The words 
“just and cooveuieni*’ in rule i, do not mean just or convenient to one party or the 
other but just or convenient according to judicial notions of whit is right and just. 
A. 1 . R. 1935 Mad. 875=159 Ind. Ca». 93. A Court cannot appoint a Receiver to 
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take charge of property which is in the possession of third party and when that 
party claims to be in possession thereof in his own right. A. 1. R. 1935 Rang. 398. 

Effect of appointment. — Where a Receiver is appointed by Court, he takes 
possession of the property on behalf of Court. 71 Ind, Cas. 293=^43 M. L. J. 21 1. 
An order appointing a Receiver ol the property of the judgment-debtor does not 
stay execution. 62 Ind. Cas. 469:^2 Pat. L. T. 628. Property in possession of a 
Receiver is in the custody of the law and cannot be seized under a writ of attach- 
ment or execution. Court can in its discretion refuse to permit a sale of the 
property. 68 Ind. Cas. 826=43 M. L. J. 211 = 47 M. 47 ; see also A. I. R, 1930 
Mad. 4 ; 79 Ind. Cas. 632 ; 71 Ind. Cas. 293. Appointment so long lasts, must be 
respected. A. I. R. 1933 L^ih. 671. Stranger cannot question possession of Receiver. 
A. I. R. 1929 Mad. 184=52 M. 938. Persons with paramount title are not affected 
by appointment of Receiver. A. I. R. 1927 Pat. 397. The rule that possession of 
a Receiver may not be disturbed without leave, does not apply to third parties until 
a Receiver has been actually appointed and is in actual possession. 27 C. W. 
N. 38 = 37 C. L. J. 265. Receiver alone and no one else represents the estate. 
No leave is accordingly necessary for suing him. A. I. R. 1924 All. 4o**2t A. L. J. 
737 = 46 A. 16=76 Ind. Cas. 57. Where a person who is to be appointed Receiver 
is asked to produce security, he is not appointed till he produces security. 71 Ind. 
Cas. 293. 

Application for appointment.— Application to be made in open Court. A. 
1. R. 1927 Bom. 256 = 29 Bom. L. R. 214. Application should be made promptly. 
A. I. R. 1926^ Cal. 1092. Notice to opposite party is not necessary. The main 
object is 10 preserve property and the Court is to see that. 71 Ind. Cas. 743- see 
also 67 Ind. Cas. 606 ; 43 C. 986=20 C. W. N. 1009. 

Discretion of Court — Court has wide discretion but should be cautiously 
exercised. A. L R. 1927 Rang. 135 = 6 Bur. L. J. 13 ; 26 P. L. R. 228 = 88 Ind. 
Cas. 562 ; 28 C. W. N. 86=77 Ind. Cas. 783 ; 61 Ind. Cas. 112 ; 55 Ind. Cas. 50 ; 76 
Ind. Cas. 583 ; 23 C. L. J. 567*34 Ind. CaS; 693 ; 3^ C. W. N. 882 (P. C.)= A I. R. 
1932 P. C. 191 ; A. 1. R. 1932 Lab. 82 ; A. I. R. 1933 Rang. 94. Two Receivers 
by different Courts cannot be appointed for same property. A. I. R. 1933 Lab. 671. 

Interim Receiver.— Appointment of interim Receiver pending final appointment 
of common manager under s. 95 of the B. T. Act, can be made under special circum- 
stances. 34 Ind. Cas. 83. 

Who can be appointed.— Party or his agent can be appointed. A. 1. R. 1929 
Lah, 789. But for such appointment consent of the other party is required. A. I. R* 
1926 Cal. 593=- 53 C. 319 ; A. I. R. 1926 Sind 37. A Receiver must be impartial. 
53 C. 3 1 9 = A. I. R. 1926 Cal. 593 ; 28 C. W. N. 86. A person who is guardian of 
an incapacitated defendant in a suit is not always disqualified to be a Receiver. 35 
Ind. Cas. 939=4 L. W. 285. The appointment of a Receiver lies in the discretion 
of the Court. 6 Lah. 74 = 88 Ind. Cas. 562. Creditor’s wishes are entitled to great 
weight in appointing Receiver. A. 1. R. 1929 Pat. 114* 

Powers of Receiver. — Receiver is the representative and officer of Court. He 
is the hand of Court. A. I. R. 1928 Cal. 402. A Receiver has none but expressly 
granted powers. Whatever power he exercises are delegated powers of the Court 
which it expressly gives to him. 82 Ind. Cas. 793 > see also 71 Ind. Cas. 650=50 I. A. 
77=50 C. 338=28 C. W. N. 1 (P. C.) ; 29 C. W. N. 413-26 Bom. L. R. 1153 (P. C). 
The possession of the Receiver although in a sense the possession of the Court is 
also the possession of all the parties to the suit according to their title. (1918} M. 

W. N. 683=49 Ind. Cas. 89. Person appointed as officer of Court cannot pledge 
credit of individual party. A. I. R. 1929 Cal. 654. Receiver continues till discharge 
though suit is dismissed in appeal. A. I. R. 1930 Mad. 67 = 52 M. 967=57 M. L. J. 
668. A Receiver can bring a suit for recovery of rent which accrued one prior to 
his appointment. 69 Ind. Cas. 858 ; but see 42 Ind. Cas. 785. A private Receiver 
derivigg his power from the appointment of a mortgagee is not known in India. 40 
Ind. Cas. 865. Receiver's powers are strictly limited by term of his appointment ; 
subject to any subsequent change by the Court under which he holds the 
appointment. 30 M. L. J. 456=33 Ind. Cas. 207. A Receiver appointed to collect 
outstandings has power to file suits though the suit in which he was appointed has 
terminated in a decree or an appeal is pending from that decree. 33 Ind. Cas. 69. 
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Special leave of Court is not necessary for giving notice to quit or to sue for com- 
pensation for use and occupation when the Receiver is given full powers. lo Bur. 
L.T. 244^38 Ind. Cas. 92. Position and duties of common manager of estate 
appointed by Court and of Receiver of properly appointed by Court are analogous. 
59 C. 961* A I. R. 1932 Cal. 275. 

Prima facie case ^Plaintiff must show prima fade good title and strong case 
for appointment of Receiver. A. I. R. 1928 Mad. 813=* 106 Ind. Cas. 167 ; A. I. R. 
1925 Sind 83 ; A. I. R. 1926 Sind 37 = 20 S. L. R. 201 = 89 Ind. Cas. 104 , 3 P. L. T. 
466=68 Ind. Cas. 656 ; 43 Ind. Cas. 550 ; 69 Ind. Cas. 361. On an application under 
this rule filed by the plaintiff for the appointment of a Receiver, the plaintiff in order 
to succeed must show that prima fade the defendant has no title to the properly 
and that he has the title. 1936 O. W. N. 466= 161 Ind. Cas. 838 ; see also A. I. R. 
1936 Lah. 102 ; A. I. R. 1936 Mad. 817=44 L. VV. 498 ; A. I. R. 1936 Mad. 966 = 
71 M. L. J. 629. 

Meaning of words. — Person in clause (b) denotes a person other than a 
“Receiver.” A. I. R. 1924 Mad. 614=46 M. L. J. 196=78 Ind. Cas. 625. Person in 
sub-section (2) denotes persons intrusted in the property and in possession or 
custody of it prior to the passing of an order appointing a Receiver. 53 C. 319 = 
A. I. R. 1926 Cal. 593. 

Mortgage-suit. — Where mortgage is void. Receiver should not be appointed on 
application by mortgagee. A I. R. 1930 Rang. 271. Receiver can be appointed 
in mortgage-suits if found convenient. A. I. R. 1927 Sind 230 ; see also A. I. R. 
1929 Lah. 780 ; A. I. R. 1929 Mad. 138 ; A. 1. K. 1927 Sind 230 ; A. I. R. 1926 
Cal. 1006 J A I. R. 1926 Cal. 978 ; 87 Ind. Cas. 375 ; 85 Ind. Cas. 737 ; 56 Ind. Cas. 
839=47 C. 4»8 ; 43 Ind. Cas. 533 ; 32 Ind. Cas. 691 ; A. I. R. 1935 Oudh 497= *935 
O. W. N. 1118 ; A. 1. R. 1935 Mad. 825=159 Ind. Cas. 93 ; A. I. R. 1935 Mad. 410 
= 19^5 M. W. N. 351 ; A. I. R. 1935 Rang. 525 ; A. I. K 1935 Lah. 17=16 Lah. 366. 
Receiver can be appointed in suit by simple mortgagee. .\.I.R. 1933 Mad. 570 (T. B.) 
456 M. L. J. 222 ; A. I. R. 1933 Mad. 447 ; but sec 13 P. L. T. 525 = A. I. R. 1932 
Pat. 360. Equitable mortgagee is entitled to appointment of Receiver. A. I. R. 
1932 Lah. 82. Receiver in mortgage-suit must oi.ike over income of the property 
towards moitgage due in preference to assignee. 54 M. 565 = A. I. R. 1931 Mad. 
626. Receiver can be appointed after decree for sale. A. I. R. 1932 Cal. 194. An 
order appointing a Receiver in execution of a mortgage decree does not bind a 
person not a party to the suit. 4 P. L. W. 414=45 Ind. Cas. 177. Where a Receiver 
is asktd to be appointed in a mortgage suit the primary consideration is the protec- 
tion of the mortgagee. 23 C. L. J. 440=34 Ind. Cas. 405. A mortgagee without 
possession is entitled to move the Court to appoint an interim Receiver, and the 
Court may pass an order if, in the circumstances of the case, it thinks that it is 
just and convenient to do so. A. I R. 1934 Lah. 717 ; see also 12 Rang. 437 = A. I. 
R. 1934 Rarg. 321 ; A I. R. 1934 All. 772=1934 A. L. J. 561 ; A. I. R. 1936 Rang. 
246=163 Ind. Cas. 166 ; A I. R. 1936 Rang. 296^8. B.)=I4 Rang. 3c8 ; A. 1. R. 
1936 Rang. 290=14 Rang. 292=163 Ind. Cas. 850 ; A. I. R. 1936 Pat. 357 = 17 Pat. 
L. T. 671 = 163 Ind. Cas. 811 ; but see 1936 A. L. J. 605 = A. I. R. 1936 All. 495 (F. 
13.) = 163 Ind. Cas. 481, 

Partition suit. — The Court can appoint a Receiver in a pending partition suit 
between co-owners or co-sharers for the protection of the property in suit or the 
prevention of an injury to such property. A. I. R. 1926 Sind 37—20 S. L. R. 201 = 
89 Ind. Cas. 104. Plaintiff must show prima facie care and danger of waste. 72 
Ind. Cas. 569. The Court should appoint a Receiver, in a partition suit, between 
members of a joint-family only by consent and especially where the family property 
consists of land. 55 Ind. Cas. 827 = 22 Bom. L. R. 217 ; see also 85 lad. Cas. 93 = 

3 Pat. 964. 

Partnership suit.— A Receiver can be appointed in a suit for dissolution of 
partnership. 89 Ind. Cas. 593= A. I. R. 1925 Rang. 287 = 3 Rang. 196 ; A. I. R. 1934 
Cal. 444. No transfer of ownership of the partnership assets from the partner to the 
Receiver is affected by a Receiver's application to take charge of such psoperty. 
91 P. R. 1917 = 36 Ind. Cas. 980. 

MiscellAneous caseB.^Appointment of Receiver for equitable execution by 
Calcutta High Court is good though colliery was situate outside the limits of its 
jurisdiction. A. I. R. 1930 Cal. 502=51 C, L. J. 209=34 C. W. N. 238=570. 964= 
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128 Ind. Cas. 97. In a suit in the lifetime of a Hindu widow to have the alienation 
declared void, a receiver should not be appointed. A. I. R. 1930 Bom. 545 = 32 Bom. 
L. R. 1013=54 B. 1013 = 54 B. 837. In case of joint ownership appointment of 
receiver for the whole property is bad. A. 1. R. 1927 Rang. 179=101 Ind. Cas 717. 
In a mortgage decree appointment of receiver to collect debt is good. A. I. R. 1928 
Rang. 176=6 Rang. 261. Where the executor is to act with advice of other heirs 
and this condition becomes impossible, a receiver can be appointed. A. I. R. 1928 
Cal. 256=55 C. 249=109 Ind. Cas. 759. Where there is no personal decree against 
the person and no reasonable chance of a personal decree being passed against him 
in the near future, the persons should not be deprived of the possession of the estate 
which is in any way connected with property in the suit and a Receiver appointed 
for it. A. I, R. 1926 Mad. 797=23 L. W. 650 ; see also A. I. R. 1926 Cal. 1092 = 
96 Ind. Cas. 30. No receiver could be appointed where a trustee against whom mis- 
conduct was alleged, died. 91 Ind. Cas. io5. Court cannot appoint a Receiver at the 
instance of a simple contract creditor unless the creditor establishes a special equity 
in favour of such appointment. 3 P. L. T. 24=6 P. L. J. 366=61 Ind. Cas. 849. 
Court cannot appoint a Receiver in a case where a Mahammadan widow or her heir 
is in possession of the estate of her deceased husband for the satisfaction of dower 
debt. A. I. R. 1923 Nag. 21=68 Ind. Cas. 502. That the person in actual posses- 
sion as manager is a poor man is not an adequate reason for appointing a Receiver. 
43 A. 311 = 19 A. L. J. 50=60 Ind. Cas. 901. As a trust-property cannot be sold 
in execution of a decree against the trustees, a Receiver for judgment-debtor's 
properly should be appointed for satisfaction of decree-holder's claim. 30 C. L. J. 
231 = 57 Ind. Cas. 70 ; see also 37 C. L. J. 417 — 75 Ind. Cas. 417. (Impartible estate). 
Under this rule the Court has power to appoint a receiver of an estate and to direct 
to accept the award of the land acquisition Collector on behalf of the claimants. 
A. I. R. 1934 Cal. 758 = 38 C. W. N. 844. Where properties of deceased are in the 
possession of his widow and she is the executrix under the Will left by the deceased, 
a mere claim to such property made by an alleged daughter of the deceased is no 
ground for appointment of a receiver. A. I. R. 1934 Rpg. 153. There is a dis- 
tinction between the practice of appointing a receiver in the case of a general 
creditor and in the case of a creditor who has aright against a specific fund or estate. 
A. I. R. 1936 Lab. 102. Section 51, C. P. Code, prescribes the procedure in execu- 
tion and lays down that the Court may on the application of the decree-holder 
order execution of the decree by appointing a receiver. A. I. R. 1936 Lah. 239 
= 162 Ind. Cas 861 . Where the judgment-debtors are in possession of the pro- 
perty by virtue of their having furnished the security demanded from them by the 
Court as a condition of e.xecuiion being stayed, the decree-holder has not a present 
right to remove them from possession. A. I. R. 1936 Oudh 370=1936 O. W. N. 
595. A receiver appointed in execution is quite as much as a receiver appointed 
in a suit, an officer of the Court, and holds moneys collected by him subject to the 
order of the Court. 69 M. L. J. 534=1935 M. W. N. I078 = A. I. R, 19^5 Mad. 
1046. A receiver can be appointed in a suit on promissory-note. A. I. R. 1935 
Rang. 39S. 

Trust,— When a Receiver can be appointed, vide 31 C. W. N. 1021 P. C. ; A. I. 
R. 1927 Sind 237 ; A. I. R, 1926 Cal. 1092 ; 29 C. W. N. 836 ; 68 Ind. Cas. 565 ; A. 
I. R. 1936 Cudh 337 ; A. I. R. 1937 B. 124. 

Suit by or against Receiver — Leave of Court essential for Receiver to sue 
or be sued. A. I. K, 1928 Ring. 175 = 6 Rang. 26S •, see also A. I. R. 1928 Pat. 321 ; 
A. 1. R. 1927 Pat. 297 ; 73 Ind. Cas. 456=44 M. L. J. 427 ; 76 Ind. Cas. 441 ; 69 
Ind. Cas. 393. A receiver's 4)ossession is on behalf of the party entitled to it and no 
action can lie against a receiver without leave of the Court. A Court would refuse 
to determine the accountability of a Receiver, where it rests on a debatable point. A. 
I. R. 1926 Cal. 385=52 C. 914 = 41 C. L. J. 571 = 90 lod- Cas. 851. Permission of 
appointing Couit is necessary for injunction against receiver even when it is granted 
with his consent by another Court. A. I. R. 1928 Pat. 321 = 7 Pat. 684=9 p. L. T. 
279. A third party who may be entitled to possession is not kept out of possession 
by the appointment of a receiver and the Court will readily give leave to sue its 
receives if it is satisfied that there is a case to be tried so that the claim of the third 
party may be tried in the presence of the receiver. A. I. R. 1924 Pat. 491=3 Pat. 
357 = 5 P. L. T. 243 = 78 Ind. Cas. 620. Owner of an estate cannot file suit for 
account against a tahsilder appointed by a receiver for his estate. A. 1. R. 1921 
Cal. 516=26 C. W. N. 992=62 Ind. Cas. 768. A Court grants leave to continue a 
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suit instituted by or af^ainst a receiver of the Court commenced without such leave, 
provided a proper case is made on the merits. The grant of subsequent leave will 
cure the defect. 46 C. 352 = 23 C. W. N. 496= 58 Ind. Cas. 486. Permission to 
institute a suit is implied in permission to conduct a suit. A permission granted by 
a Court to sue a receiver relates back to the time of the institution of the suit. 63 
Ind. Cas. 843. Court’s sanction for institution of a suit against the receiver is re- 
quired merely to enforce due respect towards Courts of Justice and omission to do 
so does not affect the jurisdiction of the Court. 15 L. W. 289=42 M. L. J. 339=70 
Ind. Cas. 759 ; but see 21 A. L. J. 737 = 46 A. 16 = 77 Ind. Cas. 57. Where it has been 
held that a receiver holds the estate on behalf of the Court. The estate does not 
vest in him, nor does he in any way represent it. Leave of the Court is required to 
sue him to find the estate. The omission to get leave of the Court to institute a suit 
against a receiver can be made good while the proceedings are pending. 61 Ind. 
Cas. 888 ; see also 43 M. 793=12 L. W. 331 = 59 l^d. Cas. 568 ; 22 Bom. L. R. 319 
= 56 Ind. Cas. 424. A party has to obtain the leave of a Court to sue a receiver not 
as per provision of any statute but in the exercise of the inherent power which every 
Court possesses to prevent acts which constitute or are akin to an abuse of its 
authority. A Court should not refuse to leave to sue ordinarily. 4 P L. J. 20 = (1918) 
Pat. 337 = 47 Ind. Cas. 719. Court is empowered to authorise receiver to bring suit 
in his own name. A. I. R. 1937 Bom. 244. 

Discharge of Receiver.— His functions continue until discharged. 89 Ind. Cas. 
932 = 6 Lah, 442 ; see also 61 Ind. Cas. 562 = 13 L. W. 367. Neither a decree nor 
the pendency of the appeal against that decree will put an end to the authoiity of the 
Receiver appointed to collect rents. 33 Ind. Cas. 69; see also 20 C. W. N. 789 ; 
58 Ind. Cas. 405 = 5 Pat. L. J. 513 ; A. I. R. 1929 Bom. 279 = 31 Bom. L. R. 320. 
Court appointing a Receiver can also dismiss him. A. I. R. 1931 All. 72 ; 75 Ind. 
Cas. S58 ; but see 31 Ind. Cas. go8. A Receiver should be discharged if he is found 
to be incapable. A. I. R. 1929 Pat. 114. 

Possession of Receiver— Receiver is not agent of judgment-creditor. A. I. 
R. 1930 Mad. 4- The object of appointing a receiver is the safeguarding of property 
for the benefit of those entitled to it. His possession is 0.1 behalf and for the 
benefit of all the parties to the suit in which he is appointed, and is in possession 
of all the said parties according to their titles. The property in his hands is in 
custodia legis for the person who can make a title to it. The title of the real owner 
is in no way affected either in theory or principle by his appointment. He collects 
and receives the rents, issues and profits not upon his own title but upon the title of 
some other persons, parties to the action. A Receiver is not the represeniative or 
agent of the party or parties but of the Court in tl.e sense that he acts in the 
interest of neither plaintiff nor defendant but for the common benefit of all parties 
interested. A. I. R. 1926 Cal. 385 = 52 C. 914 = 41 C. L. J. 571 = 90 Ind. Cas. 851 ; 
see also A. I. R. 1924 Cal 600=39 C. L. J. 40=79 InJ. Cas. 520. The rule that the 
possession of a receiver may not be disturbed without leave, does not apply, so far 
as third persons are concerned until a receiver has been actually appointed, 
and is in possession. 23 C. W. N. 952- 29 C. L. J. 424. The only ground upon 
which Receiver’s possession can be resisted is under rule i (2). 48 Ind. Cas. 779. 
The words “any person ” in Order XL, r. i (2), are not confined to persons who are 
not parlies to the suit. 12 L. W, 254 = 61 Ind. Cas. 605. The possession of the 
Court through its Receiver is possession on behalf of the party finally held to be 
entitled to the properties in dispute and does not suspend the operation of adverse 
possession of the successful party. 40 Ind. Cas. 53 = 5 L. W. 690=32 M. L. J. 85. 

Appeal. — No appeal lies from order removing a ’Receiver from office. 1931 
A. L. J. 13 ; see also A. I. R. 1933 Pat. 293. Appeal lies against order under this 
rule as the order is tentamouni to judgment. A 1 , R. 1927 Rang. 139= 5 Rang. 99 = 
loi Ind. Cas. 791 ; see also A. I. R. 1927 Lah. 900=100 Ini. Cas. 29S ; A. I. R. 
1926 Cal. 1006=95 Cas. 632 ; A. I. R. 1936 Oiidh 337=1936 O. W. N. 113* = 
163 Ind. Cas. 204. Order giving Receiver directions to restore property is not 
appealable. A. I. R. 1933 Lah. 216. Order holding that the case is one in which a 
Receiver should be appointed is appealable. A. I. R, 1932 Pat. 360. No appeal 
lies from an qrder refusing an application for removal of a Receiver. 23 C. L. J. 
217=20 C. W. N. 789=34 Ind. Cas. 789. Appeal does lie against an order to 
appoint a Receiver, but where no Receiver is named. A.I.R. 1927 Sind 202= 102 Ind. 
Cas. 176 ; see also 40 M. 18 = 5 L. W. 776=32 M. L. J. 304^=40 Ind. Cas. 1B5. {Per 
Spencer /•) ; but sttl/did ; {Per Adder Rahim and Srtnivas I y anger /. /.). Although 
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another Receiver is not appointed an order removing a Receiver is final and appeal- 
able. A. I. R. 1926 Cal. 593=53 C. 319=92 Ind. Cas. 940. Where Receiver has been 
appointed conditional on his furnishing security, the appointment is not complete 
till furnishing of the security an 1 therefore the order is not appealable before the 
security is furnishei. A. I. R. 1927 Cal. 253 = 31 C. W. N. 235 = 45 C. L. J. 63=100 
Ind. Cas. 14a. Order appointing Receiver even in e.'cecuiion proceeding is under 
Order 40, rule i, and second appeal is barred against it. A. I. R. 1929 Mid. 20= 114 
Ind. Cas. 839. An order of a Court that a Receiver should be appointed in a case 
(wiihout appointing any boJy by name as Receiver) and adjourning the case to 
late date for so app dnting one is an order under Order 40, rule i, and an appeal 
lies against it. 4 Pat. L. T. 210= i Pat. 625 = 69 Ind. Cas. 929. An order dismissing 
an oi'jcction to the ap.jointment of a Receiver of prop-rty of which the objector 
is in possession falls within this rule and an appeal lies on it. 3 Pat L. J. 573 = 48 
Ind. Cns. 133 ; see also A I. R. 1924 Nag. 165 = 78 Ind. Cas. 1031 ; A. I. R. 
1923 iMad. 129=16 L. W. 833 = 69 Ind. Cas. 393. Court of review can use its 
discretion where the trial Court has not used it. A. 1 . R. 1928 P. C. 49= 55 C. 720 
= 55 I. A. 131 = 32 C. W. N. 68r (P. C.). A Court of appeal should not generally 
disiuib an order as to the appointment of a Receiver by the Court b;low. A. I. R. 
1023 Lah 623=5 Lab. L. J. 533=73 Ind. Cas. 600 ; see also A. I. R. 1924 Lah. 421 
= 69 Ind. Cas 361 ; A. I. R. 1927 Lah. 65 = 27 P. L. R. 138 = 94 Ind. Cas. 39. But 
discretion in appointing a Receiver must be exercised on sound judicial lines, 
and if the discretion is not exercised on these lines, the appellate Court should 
interfere with the order of appointment. 96 Ind. Cas. 30 = A. I. R. 1926 Cal. 1092. 
An appell.aie Couit should not interfere in selection of Receiver unless there be some 
fatal objection ; but this rule holds good only in case of original appointment and 
not in tliat of substituted one. A. I. R. 1929 Pat. 114=115 Ind. Cas. 83 i. Where a 
Receiver is appointed in an appeal from interlocutory order, the only person 
inaitrially prejudiced thereby would be the pirson end lied to present possession. 
Where no defen hint is enlided tv> present possession, it is not necessary to have 
him on the record in the appeal. A. I. R. 19*4 Cal. 456 = 28 C. W. N. 86 = 77 Ind. 
Cas. 783 Where a single Judge of High Court appoints a Receiver a Division 
Bench should refuse to interfere unless the discreiion has been improperly exercised 
and contravenes any principle of law. A I. R. 1922 Lab. 444 = 67 Ind. Cas. 383. 


2. IS. 608, Cl. (d).] 

Remuneration. 


The Court may by general or special order fix the 
amount to be paid as remuneration for the 
services of the receiver. 


N. For local amendment in Rangoon. — Vide infra. 

Notes. — Vide hA. R. 1931 Mad. 36=59 M. L. J. 833 ; A. I. R. 1931 Mad* 
500 ,* 91 Ind. Cas. 54 j 90 Ind. Cas. 492. 

. 3. [S. 503, second part.J Every receiver 

so appointed shall- 

{a) furnish such security (if any) as the Court thinks fit, duly to account 
for what he shall receive in respect of the property ; 

(^) submit his accounts at such periods and in such form as the Court 
directs ; 

{c} pay the amount due from him as the Court directs ; and 
Id) be responsible for any loss occasioned to the property by his wilful 
default or gross negligence. 


Notes. — A suit lies against receiver for accounts. 53 C. 881 = A. I. R. 1927 Cal. 
1175 ; see also 40 C. L. J, 28 = 32 Ind. Cas. 419. Receiver is responsible to Court. 
A. I. R. 1931 Mad. 760 ; see also 54 InJ. Cas. 207. Receiver cannot lease out 
property wiihout the sanction of the Court. A. I. R. 1929 Cal. 828 = 50 
C. L. J. 333* 124 Ind. Cas. 517. In case of mis.appropriation of property by him 
the loss is to be borne by the decree-holder. A. I. R. 1929 Oudh 231 (F. B.)=6 O. W. 
N, 334. * No appeal lies from an order under rule 3 but in a proper case it can be 
revised. A. I. R. 1924 Sind 35 = 18 S. L. R. 335 = 76 Ind. Cas. 203. 


Enforcement of receiver's 
duties. 


4 . [New,] Where a receiver — 
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(a) fails to submit his accounts at such periods and in such form as the 
Court directs, or 

( 3 ) fails to pay the amount due from him as the Court directs, or 
(c) occasions loss to the property by his wilful default or gross 
negligence, 

the Court may direct his property to be attached and may sell such property, 
and may apply the proceeds to make good any amount found to be due from 
him or any loss occasioned by him, and shall pay the balance (if any) to 
the receiver. 


N. For local ameedment in Madras.— VeWe infra. 


Notes. — A. I. R. 1931 Mad. 760 ; 55 Ind. Cas. 15 ; 86 Ind. Cas. 246 ; A. I. R. 
1930 Pat. 232 ; A. I. R. 1927 Rang 334 = 6 Bur. L. J. 15 ; 92 Ind. Cas. 631 =3 Rang. 
318 ; 40 C. W. N. 479; 70 M. L. J. 282 = A. I. R. 1936 Mad. 321=43 L. W. 460. 

Appeal. — 70 Ind. Cas. 293 ; 43 M. L. J. 707—69 Ind. Cas. 203 ; 65 Ind, Cas. 
403 ; 45 B 99=59 Ind. Cas. 421 ; 54 Ind. Cas. 207 ; A I. R. 1934 All. 907=150 
Ind. Cas. 750. 


6. [S. 604 .] Where the property is land paying revenue to the Govern- 
ment, or land of which the revenue has been 
assigned or redeemed, and the Court considers 
that the interests of those concerned will be 
promoted by the management of the Collector, the Court may, with the 
consent of the Collector, appoint him to be receiver of such property. 


When Collector may be ap- 
pointed receiver. 


ORDER XLI, 


Appeals from Original Decrees, 


1 . [S. 641 .] ( 1 ) Every appeal shall be preferred in the form of a 
_ memorandum signed by the appellant or his 

t orm of appeal. pleader and presented to the Court or to .such 

What to accompany memo- officer as it appoints in this behalf. I’he memo- 
randum. randiim shall be accompanied by a copy of the 

decree appealed from and (unless the Appellate 
Court dispenses therewith) of the judgment on which it is founded. 


( 2 ) The memorandum shall set forth, concisely and under distinct heads, 
^ ^ , the grounds of objection to the decree appealed 

Contents of memorandum. from without any argument or narrative; and 

such grounds shall be numbered consecutively. 

N, B , — For local amendments in Lahore, Madras and Rangoon. — Vidt infra. 


Scope of Order 4 1 . — There is a tendency on the part of the subordinate 
Courts to ignore the provisions of order 47 and to set aside the decrees of trial 
Courts in its entirety. 59 B, 430=37 Bom. L. R 247=* A. I. R. 1935 Bom. 222. 


Not^. — Copy means copy only certified. A, 1 . R. 1929 Lah. 771. Copy of 
the decree should be produced. A. 1 . R. 1930 Rang. 182. A copy of final judgment 
should only be filed. A. I. R. 1931 Lah. 202. "Judgment” means the statement of 
the final adjudicature of the rights of parties. A. I. R. 1929 Lah. 481. Time for 
obtaining a copy of the decree and judgment should be excluded. 32 C. W. N. 
845 P. C. Court can dispense with filing copy of judgment. A. 1 , R. 1928 Nag. 131. 
Where a detailed judgment has been filed in a connected suit the Court may 
condone the error of a counsel. A. 1 . K. 1930 Lah. 935 = 130 Ind. Cas. 519. The 
copy of the trial Court's order on the preliminary issue is not essential for tpresen- 
iing an appeal and the presentation of the appeal is not vitiated on that ground. 
JO P. L R. 236 ; see also A. !. R. 1929 Lah. 379. Court cannot consolidate appeals 
in case disposed of by single judgment of the lowor Court, so as to enable the 
appellant to pay Court-fee on the value of consolidated appeals and file one 
vakalatnama, A. I. R. 1930 Mad. 376=53 M. 248. Under this rule, litigant has 
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no option to file or not to file a copy of judgment but Judge alone can dispense 
with it. A. 1. R. 1928 Nag. 131 = 106 Ind. Cas. 57. Appellant need not file with 
Memorandum of Appeal a copy of an interim Order which he does not 
want to attack. A. I. R. 1927 Lah. 629=103 Ind. Cas. 224; sea also A. I. R. 
1927 Lah 640=103 Ind. Cas. 73. It is a condition precedent to there being a valid 
Memorandum of Appeal that it should be accompanied by a copy of the decree 
appealed from. A. I. R. 1923 Mad. 482=17 L. W. 352 = 44 M. L. J. 279 = 72 
Ind. Cas. 308 ; see also A. I. R. 1927 Lah. 423 = 28 P. L. R. 272 ; A, I. R. 1927 Lah. 
912= 100 Ind. Cas. 810 ; A. I. R. 1925 Nag. 52 = 81 Ind. Cas. 1001 ; 65 Ind. Cas. 
68 ; 67 Ind. Cas. 670=»3 Lah. L. J. 255 ; 77 Ind. Cas. 541 = 3 Lah. 215 ; 14 L. R. 
879 (Rev) ; 58 Ij. 573*36 Bom. L. R. 1064= A. I. R. 1934 Bom. 489. It doubtful 
whether as a matter of law an application for review must be accompanied by a 
copy of the order or judgment sought to be reviewed. A. I. R. 1935 Pat. 486= 
16 P. L. T. 595. The Memorandum of Appeal shall be accompanied by a copy 
of that part of the decree which is appealed from and against which the grounds 
of appeal are all directed. 40 C. W. N. I298 = A. I. R. 1936 Cal. 751. Where the 
papers which accompanied the Memorandum of Appeal were Urdu translations 
of the judgment and decree of the lower Court, there is no proper appeal before 
the Court. 38 P. L. R. 288. Person presenting the appeal must be duly 
authoiized. A. I. R. 1936 Lah. 195; 1930 A. L. J. 39i = A. I. R. 1930 All. ii2. 
A Memoraadum of Appeal or revision to the High Court should only contain 
very briefly and concisely the grounds upon which it is contended the Court's 
decision, is wrong. 58 M. 771=41 L. W. 257=1935 M. W. N. I72 = A. I. R. 
1935 Mad. 282 = 68 M. L. J. 218. The admission of a defective Memorandum of 
.appeal operates as decision and bars a later objection when the defect is quite 
obvious. A. I. R. 1927 Lah. 451= 109 Ind. Cas. 397. A plaint or Memorandum of 
Appeal can be presented during a vacation or even on a Sunday, provided it is 
presented to a proper office and that officer receives it. 2 Pat. 264 = 71 Ind. Cas. 
426 = 3 P. L. T. 820. A second appeal should be presented with unattesied copy of 
first Court's judgment, when an at:ested copy is applied for, but the report is that the 
record cannot be traced. A. I. R. 1926 Lah. 404. 


2. [S. 542.] The appellant shall not, except by leave of the Court, urge 

, , . , L 1 or be heard in support of any ground of object- 

in Zeal "O' in the memoranda^ of 

^ ‘ ' appeal ; but the Appellate Court, in deciding 

the appeal, shall not be confined to the grounds of objection set forth in the 
memorandum of appeal or taken by leave of the Court under this rule : 

Provided that the Court shall not rest its decision on any other ground 
unless the parly who may be affected thereby has had a sufficient opportunity 
of contesting the case on that ground. 


Notes. — Points not raised in memorandum of appeal should not be gone into. 
33 C. W. N. 559 ; see also A. I. R. 1929 Lah. 548 ; A. I. R. 1929 Mad. 573 ; A. I. R. 
1926 Lah. H i 54 Ind. Cas. 631 ; 68 Ind. Cas. 227. New ground can be heard if 
evidence is on record or when the ground raises legal questions. 1 1 L. W. 61 1 = 57 
Ind. Cas. 800 ; see also A. 1. R. 1931 All. 556. One appellant dying other can rely 
on his grounds. 33 C. W. N. 150. Additional grounds can be filed after period of 
limitation with Court’s permission. A. I. R. 1931 Rang. 314. 


8. [S. 543. J (1) Where the memorandum of appeal is not drawn up irt 


Rejection or amendment of 
memorandum. 


the manner hereinbefore prescribed, it may be 
rejected, or be returnd to the appellant for the 
purpose of being amended within a time to be 


fixed by the Court or be amended then and there. 

(2) W^here the Court rejects any memorandum, it shall record the reasons 


for such rejection. 

(3) Where a memorandum of appeal is amended, the Judge, or such 
offioer as he appoints in this behalf, shall sign or initial the amendment. 


B , — For local amendments in Allahabad, Bombay and Oudh. — Vide infra. 


Notes.— Misdescription of respondent can be amended. 21 C. VV. N. 774. 
Time-barred appeal cannot be rejected. 60 Ind. Cas. 4v)3. Amendment cannot be 
allowed after great delay. A. I. R. 1926 Lah. 626. Insufficiently stamped appeal 
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can be rejected. A. I. R. 1929 AU. 75. Deficit in stamp is no ground to reject 
appeal. A I. R. 1933 All. 349=21 A. L. J. 333 = 74 Ind. Cas. 757. 

4 " 544 ] Where there are more plaintiffs or more defendants than 

One of several plaintiffs or ^ appealed from 

defendants may obtain rever- Proceeds on any ground common to all the 
sal of whole decree where P^^iintiffs or to all the defendants, any one of 
it proceeds on ground com- plaintiffs or of the defendants may appeal 
mon to all. from the whole decree, and thereupon the 

appellate Court may reverse or vary the decree 
in favour of all the plaintiffs or defendants, as the case may be. 

Notes. — Rule 4 does not apply when one of the appellants dies. A. I. R. 1934 
Lab. 206. In appeal by one, decree in favour of all, can be passed. A. I. R. 1929 
All. 393 ; see also A. I. R. 1929 Mad. 230 ; 37 C. W. N 504 ; A I. R. 1932 All. 710. 
Whether appellant can represent defendant not filing written statement is doubtful. 
A. 1. R. 1932 All. 326. Rule 4 can apply when the omission of the parties is brought 
to the notice of the C jurt and it conciously decides to apply the rule. A. I. R. 1926 
Mad. 991 ; see also A. I. R. 1927 Pat. 103 ; A. I. R. 1927 All. 311 ; A. I. K. 1926 
All. 64. Common ground is essen.ial condition to apply rule 4. 40 Ind. Cas. 184. 
Court ran vary decree in favour of persons not party to appeal. 63 Ind. Cas. 973 ; 

^ * 35 Itid. Cas. 547. This rule applies to appellant 

only. A. I. R 1926 Cal. 335 = 30 C. VV. N. 45 = 90 Ind. Cas. 986. One plaintiff can 
appeal by making other respondents. 1 10 Ind. Cas. 250 ; see also A. I. R. 1928 
Lab. 43=106 Ind. Cas 313 ; A. I. R 1927 Nag. 406 = 99 Ind. Cas. 104 ; A. 1 R 1929 
All. 393=119 Ind. Cas. 434 ; A.I.R. 1925 Mai. 235 = 82 Ind. Cas. 420 = 20 L.W. 402 ; 
«i Ind. Cas 484 = A.I.R. 1924 Oadn 3^5 ; 3i C.L.J. 75 = 24 C.W.N. 463 = 55 Ind. C is. 
*54 5 63 Ind Cas. 95 ; 61 C. 919 ; 15 Lah. 667 ; 59 C. L. [. 31S Rule 4 does not 
auinorise one plaintiff to proceed with the appeal without nuking the other plaintiffs 
parties thereto. 21 A. L. J, 91 =45 A. 286 = 71 Ind. Cas. 321 ; 53 Ind. Cas. 548. 
Appellate Court has no power to set aside decree from which no appeal was filed. 
116 P. R. 1919=53 Ind. Cas. 883 All plaintiffs interested in claim must be made 
respondents. 66 Ind. Cas. 780=3 P. L. T. 456. The appeal is in:oinpetent if 
one of the necessary parties in whose absence the appeal could not proceed, wis 
not on the record. A. I. R. 1928 Cal. 184=320. W. N. 299 = 47 C. L. J. 82. 
Respondent can be made appellant and derree can be passed in his favour. A, 
1 . R 1930 All. 786. Appeal not filed by all sanctioned under s. 92, C, P. Code, 
IS incompetent. A. 1. R. 1927 Lah. 380=100 Ind Cas. 838. Court may vary decree in 

appeal. 63 Ind. Cas. 973; 60 Ind. Cas. 460 ; 23 
Q ^^5-547; 3» Ini. Cas. 886; 44 Ind. Cas. 4S0 ; 4^ M. 

544 , 35 Ini. Cas. 743 . Rule 4 is liriiiied to a case of appellants 
and does not apply to a case where all the respondents are not present on the 
record as parties to the appeal. 1935 O- W. N. 401 = A. I. R. 1935 Oudh 329 = 
154 Ind. Cas. 897. Rule 4 does not apply to cases where several persons who have 
obtained the leave of the Collector under s. 92. A. I. R. 1935 Lah. 251 = 16 Lab. 
782. Where the decree is against several defendants on common ground, appeal 
by one alone without impleading others is competent. 40 C. W. N. 553 = A. I. R. 
1936 Cal. 424=165 Ind. Cas. 606; see also A. I. R. 1936 Lah. 612= 165 Ind. Cas. 
p K 20=160 Ind. Cas. 1005 ; 157 Ind. Cas. 502* A. I. R. 1935 


5. LS. 545.] (1) An 
Stay by appellate Court. 


Siay of Proceedings and of Execution, 

appeal shall not operate as a stay of proceedings 
under a decree or order appealed from except 
so far as the appellate Court may order, nor 
shall execution of a decree be stayed by reason only of an appeal having 
been preferred from the decree ; but the appellate Court may for sufficient 
cause order stay of execution of such decree. 

k X 2 ) Where an application is made for stay of execution of an appealable 
itay by Court which passed decree before the expiration of the time allowed 
the decree. appealing therefrom, the Court which passed 

the decree may on sufficient cause being 
fhown order the execution to be stayed. 
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(3) No oidei for stay of execution shall be made under sub rule (1) or 
sub-rule (2) unless the Court makinpc it is satisfied — 

(a) that substantial loss may result to the party applying for stay of 
execution unless the order is made ; 

{b) that the application has been made without unreasonable delay ; and 
(c) that security has been given by the applicant for the due performance 
of such decree or order as may ultimately be binding upon him. 

(4) Notwithstanding anything contained in sub-rule (3), the Court may 
make an ex parte order for stay of execution pending the hearing of the 
application. 

N. 5.— For local amerdment in Madras. — Vide infra. 

Notes— Mere filing of appeal does not stay proceedings. A. I. R. 1930 Pat. 
227 ; 46 C. 670=23 C. W. N. 721. (P. C.). High Court cannot stay proceedings in 
Revenue Court. A. I. R. 1931 All. 57. Rules does not apply to a revision. A. I. 
R. 1929 Lah. 167. Rule 5 is not confined to execution but applies to final decree 
proceeding also. A. I. R. 1930 Lah. 108 ; see also 31 P. L. R. 216. An appellant 
before filing an appeal can obtain an order for stay. 23 C. L. J. 310. Stay of exe- 
cution is effective when communicated to the Lower Court. 43 Ind. Cas. 214; 41 
Ind. Cas. 752. A stay of execution can not be granted where judgment-debtor does 
not file securiiy. 2 Lah. L. J. 330. The execution ofia decree for possession of 
property, movable or immovable, should not be stayed unless all the conditions of 
rule 5 (3) are satisfied. 61 Ind. Cas. 827. The burden of proof is on the appellant 
to show that substantial loss may result unless execution is stayed. A. I. R. 1934 
Nag. 160 = 150 Ind. Cas. 59. Though rule 5 does not empower Court impose terms 
prior to granting stay, yet it prohibits stay except in the circumstances mentioned 
in clause (3) of the rule. A. I. R. 1934 Nag. 160 = 150 Ind. Cas. 59 ; 35 P. L. R. 
727 ; 40 L. W. 650 = 152 Ind. Cas. 6fc’7 ; A. I. R. 1935 Nag. 16. In cases relating 
to possession of land it Is ordinarily desirable not to disturb the possession of a 
party unless good ground to the contrary is shown to exist, A. I. R. 1934 Lah. 361 = 
150 Ind. Cas. 9^^5. The mere fact that an appeal has been filed against a prelimi- 
nary decree is no justification whatsoever for staying the hand of the Court below 
and ordering it not to go in the ordinary course with the proceeding leading up 
to the final decree. 158 Ind. Cas. 894 = 3? P- L. R. 259=A. I. R. 1935 Lah. 181. 

Proceedings under s. 144 cannot be stayed under rule 5 by filing appeal. 117 Ind. 

Cas. 288 = A. I. R. 1929 Nag. 138. Surety beyond jurisdiciion cannot be accepted. 
A. I. R. 1929 Lah. 161 = 112 Ind. Cas 689. Mere filing of appeal is no bar to 
execution. Court may stay on taking security. A. I. R. 1927 Mad. 416 = 52 M. 
L. J. 182 ; A. I, R. 1924 Lah. 602 = 76 Ind. Cas. I74- In an application by the 
judgment-debtor for staying execution pending disposal of appeal, the balance of 
convenience should be looked to, 79 Ind, Cas. i8b=i P, L. K. 393“A. I. R. 1923 

Pat. 597=4 P. L. T. 508 ; A. 1. R. 1922 Lah. 3^4=99 Ind- Cas. 763 ; A. I. R. 1922 

Lith. 185 = 77 Ind. Cas. 327. 

Hypothecation bond executed to stay execution can be enforced by suit only not 
by execution proceedings. A. I. R. I93* All. 65= *930 A L. J. 913 = 52 A. 964 •, 117 
Ind. Cas 65. Judgment-debtor cannot cancel securiiy bond when he has obtained 
stay thereon on the ground that it had not yet been accepted by the Court. A. I. R. 
1929 Lah. 769=30 P. L. R. 278=116 Ind. Cas. 224. Amount of security in case of 
undetermined should not be paid. A. I. R. 1929 Lah. 161 = 112 Ind. 
Cas. 68g. Uncommunicated stay order does not annul a sale held where decree- 
holder is purchaser. A. I. R. 1927 All. 401 (F. B.) = 25 A. L. J. 530=102 Ind. Cas. 
665; but see 33 M. L. ]. 5i5=4i M. 151 (F. B.) = 43 lod. Cas. 214. Notice of 
application for stay must be given to decree-holder. 79 Ind. Cas. 1 = 5 P. L. T. 556. 
A CouLt cannot stay execution upon a mere vague speculation. 58 Ind. Cas. 442. 
Unless irreparable injury will otherwise be caused, stay of proceedings for taking 
accounts should not be allowed. 61 Ind. Cas. 9. Unless it has seisin of the case in 
which the sale is ordered to take place an Appellate Court cannot order stay of 
sale. 43 A. 513= 19 A. L. J. 462=63 Ind. Cas. 837. Matters relating to stay of exe- 
cution are governed by s. 47. 75 I**d. Cas. 789= A. I. R. 1925 Lah. 69. Order re- 
jecting securiiy is nr t appealable. A. I. R. 1927 Lah. 527* An order granting in- 
junction staying execution is appealable, A. I. R. 1927 Mad. 592^52 M. L. J. 670 
= 102 Ind. Cas. 396. No appeal lies from order refusing to stay. A. I. R. 1927 Lah. 
235=100 Ind. Cas. 76. No appeallies on order staying execution. A. I. R. 1927 
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Lah. 852 = 28 P. L. R. 607*9 Lah. L. J. 193=100 Ind. Cas. 23 ; see also A. I. R. 
1926 Cal. 850 i but *ee A. I. R. 1924 Lah. 631=75 Ind. Cas. 615. In case of loss of 
security bond, the presumption is that it is in proper form, A. I. R. I93S Nag. 16 
= 31 N. L. R. 172. 

Where a surety undertakes to be bound by any decree passed, he is bound by 
consent decree as well. A. I. R. 1935 Nag. 16= 154 Ind. Cas. 46 = 31 N. L. R. 172. 
A security bond under Order 41, rules 5 and 6 must be in the form of a bond to 
some one and not a mere undertaking to the Court. The bond must be addressed 
to some officer of the Court. 40 C. VV. N. 1281. A security bond executed by a 
surety under rules 5 and 6 does not become operative unless it is accepted by the 
Court. 15 Lah. 282 = 149 Ind. Cas. 300=36 P. L. R 386=A. I. R. 1934 Lah. 138 
(F. B.). The decree-holder can move the executing Court to enfoice the bond as 
against the surety. A. I. R. 1934 Lah. 138 = 149 Ind. Cas. 300=15 Lah. 282 (F. B.). 


6. IS. 546.] (1) 


Security in case of order for 
execution of decree appealed 
from. 


Where an order is made for the execution of a decree 
from which an appeal is pending, the Cuurt 
which passed the decree shall, on sufficient 
cause being shown by the appellant, require 
security to be taken for the restitution of any 
property which may be or has been taken in execution of the decree or for the 
payment of the value of such property and for the due performance of the decree 
or order of the Appellate Court, or the Appellate Court may for like cause 
direct the Court which passed the decree to lake such security. 

(2) Where an order has been made for the sale of immovable property 
in execution of a decree, and an appeal is pending from such decree, the sale 
shall, on the application of the judgment-debtor to the Court which made .the 
order, be stayed on such terms as to giving security or otherwise as the Court 
thinks fit until the appeal is disposed of. 


Notes —Rule 6 applies only to parties to suit. 34 Bom. L. R. 379. Application 
Under rule 6 must be made to executing Court. A. I. R 1932 Lah. 30. Order 
accepting or rejecting security is not appealable. A. I. R. X932 Lah. 120. Court must 
stay sale on proper condition as to security, etc. 75 Ind. Cas. 515 ; see also 75 Ind. 
Cas. 7?9 ; 75 Ind. Cas. looi ; 41 M. 813 ; A. I. R. 1929 Lah. 68 ; but see 77 In i. Cas. 
1 16 ; loS Ind. Cas. 272 (Lah), An order under rule 6 is appealable. 32 P. L. R. 756. 
Security bond does not become operative until accepted by Court. A. I. R. 
1934 Lah. 138 (F. B.). Proceedings taken in persuance of an order under Order 34 are 
to be deemed proceedings relating to the execution of a decree and this rule applies. 
A. I. R. 1929 Lah. 552 = 30 P. L. R. 371 = 117 Ind. Cas 88. While an appeal to the 
Privy Council is pending the trial Court cannot pass an order under this rule. Only 
High Court can do so. A. I. R. 1925 Rang. 254=3 Rang. 158 = 88 Ind. Cas. 992. 
Where there is no \»as:e by the respondent and debts by him are secured on his pro- 
perty and the respondent being a successful party, an order to give security cannot 
be passed against him. A. I. R. 1928 Pat. 187 = 9 L. T. 87. The mere fact that 
an execution has been stayed under this rule as regards immovable properties does 
not prevent a decree-holder from executing his decree against the movable proper- 
ties or person of the judgment-debtor. A. I. R 1926 Lah. 463=93 Ind. Cas. 897. 
Security should not be ordered without enquiring a> to the value of the property 
attached. A. I. R. 1925 Lah. 256=6 Lah. L. J. 510. Where decree for possession 
is granted^ and possession under decree is granted conditional on giving security for 
mesne profits, surety’s liability continues upio ultimate decision of Court. 
A. 1. R. 1919 P. C. 55= 55 Iiid. Cas. 550. For stay of sale of immovable property, 
the execut’on Court can impose terms and even require the judgment-debtor to 
deposit the whole amount of the decree. A. 1. R. 1936 Pat. 443^161 Ind. Cas. 
936 ; see also 40 L. W. 704-A, I. R. 1934 Mad. 700^07 M. L. J. 656 ; A. I. R. 1934 
Lab. 117= 148 Ind. Cas. 941. 

Section 47 includes an order under this rule and permits the institution of an 
appeal against an improper order passed under that section. A. 1. H. i927,Lah. 
915 = 9 Lah L. J.i 89=28 P. L. J. 617=102. Ind. Cas. 25 ; but see A. I. R. 1934 
Bom. 252=5® 485 = 36 Bom L, R. 499. A surely under this rule should not be 

discharged on the death of the decree-holder. 32 Ind. Cas, 807. A surety against 
whom an order for cost has been passed can apply under this rule pending appeal. 
A. I. R. 1934 Bom. 252=36 Bom. L. R 499=58 Bom. 485. 
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7. No security to be required from the Government or a public officer in 
certain cases. — Omitted by G. 1. Order and G, B. Order of 1931. 

8. [New.] The powers conferred by rules 5 and 6 shall be exerciseable 

Exercise of powers in appeal may or has been preferred 

from order made in execution from the decree but from an order made in 
of decree. execution of such decree. 


Procedure on Admission of Appeal, 


9. [S. 548 .] (1) 

Registry of memorandum 
appeal. 


Where a memorandum of appeal is admitted, the 
Appellate Court or the proper officer of that 
of Court, shall endorse thereon the date of presen- 
tation, and shall register the appeal in a book to 
be kept for the purpose. 

(2; Such book shall be called the Register 
of appeals. 


Register of appeal. 

N. B. — For local amendment in Madras. — Vide infra. 
10. [S. 549. ] (1) The Appellate Court may 


Appellate Court may require 
appellant to furnish security 
for costs. 

original suit, or of both : 
Provided that the Court 


in its discretion, either 
is called upon to appear 
on the application of 
the respondent, demand from the appellant 
security for the costs of the appeal, or of the 


before the respondent 
and answer or afterwards 


Where appellant resides out 
of Britibh India. 


shall demand such security in all cases in which 
the appellant is residing out of British India, and 
is not possessed of any sufficient immovable 
property within British India other than the 
property (if any) to which the appeal relates 

(2) Where such security is not furnished within such time as the Court 
orders, the Court shall reject the appeal. 

N, /?.— For local amendment in Allahabad , — Vide infra. 


Notes. — Application for security for costs must be made promptly. A. I. R. 
1930 Cal. 520. Poverty alone is not sufficient. A. I. R, 1930 Lah. 629. Non- 

compliance entails dismissal. A. I. R. 1930 Mad. 355. Order is discretionary. 

A. 1. R. 1930 Nag. 38. Applies to Letters Patent appeal. 25 C. W. N. 557 (P. c.). 
Provision of sub-section (2) are mandatory. Ibid. This rule does not apply 
to pauper appeals. 42 B. 5 = *9 Bom. L. R. 771 = 42 Ind. Cas. 67 ; A. I. R. 
1030 Nag. 28. This rule has no application to appeals from order of the 
High Court in its insolvency jurisdiction. 42 C. 243 = 20 C. W. N, 140=23 
C. L. J. 24 = 32 Ind. Cas 3 This rule applies to appeals from the judg- 
ment on the original civil side. 28 C. W. N. 676=80 Ind. Cas. 275=51 C. 695; 
87 Ind. Cas. 346=21 L. W. 662. The poverty of the appellant is not sufficient 
ground for ordering to furnish security. A. I. R, 1930 Lah. 381 = 11 Lah. L. J. 157 = 

1 14 Ind. Cas. 708 ; see also A. I. R. 1930 Lah. 382=120 Ind. Cas. 538. Where 
Appellate Court directs subordinate Court to take security, it is directly interested 
in seeing whether its orders have been properly corn plied with or not. A. I. R. 1937 
Pat. 380. Security bond by member of joint family including minors 

should not be accepted. A. 1 . R. 1937 Pat. 380, Where surety bond is signed 

by representative of appellant his authority must be proved. A. L R. 1927 P. C. 
264=114 Ind. Cas. 349. This rule is limited to costs incurred up to and in the High 
Court and not to costs of Privy Council. A. 1 . R. 192? All. 522=101 Ind. Cas. 551. 
Application for security of costs should be made promptly. 44 Ind. Cas. 23 = 20 
P. L,V.. 1918. 

Sub-seotion ( 2 ).— Provisions of rule 10 (2) are mandatory. 48 C. 481=48 I. A. 
76= 19 A. L. J. 281 = 23 Bom. L. R. 681 = 25 C. W. N. 557 (P. C.) ; 1931 M. W. N. 

C. P. Code-97 



770 


THB CODB OF CIVIL PROCBDURB. 


[ 0 , 41 ,P.ll. 


1124=61 M. L. J. 688. Where appellant is a lady and is unable to pay costs of both 
the Courts if unsuccessful and suit is benami for her husband, her husband’s security 
for costs should be ordered to be furnished. 58 C. 117=^34 C. W. N. 495 = A 1. R. 
1931 Cal. 40. An Appellate Court has power to ask for security from a pauper 
appellant for the respondent’s cost under this rule. 43 M. 902 = 58 Ind. Cas. 794= 
1920 M. W. N. 534 ; 1931 M. W. N. 1157 ; but see 42 B. 5 = 42 Ind. Cas. 67=19 
Bom. L. 1\. 771 ; 48 Ind. Cas. 971 ; 67 Ind. Cas. 256 ; 13 Rane. 511 ; 149 Ind. Cas. 
453' Mere poverty of the appellant is no ground for demanding security under 
r. lo. It must be shown that appellant is puppet or acts nominally for others. 
55 Ind. Cas. 835 = A. I. R. 1921 Pat. 233. Once an Appellate Court rejects appeal 
for failure to furnish security, it cannot extend the time for furnishing security. 
A. I. R. 1923 Cal. 317 = 67 Ind. Cas. 883. Mere want of means of appellant is not 
a sufficient ground fer dispensing with security. A. I. R. 1923 Mad. 204=17 L. W. 
26=70 Ind. Cas. 5S6 ; see also 72 Ind. Cas. 285 = 25 Bom. L. R. 195. This rule is 
limited to costs incurred up to and in the High Court and not to costs of Privy 
Council. A. I. R. 1927 All. 522=101 Ind. Cas. 551. The mere fact that the appel- 
lant on losing may not pay the costs of the appeal is not a sufficient ground for 
demanding security. A. I. R. 1923 Bom. 399=25 Bom. L. R. 468 = 73 Ind. Cas. 
474. Only for non-payment of respondent’s costs in original suit a party should 
not be asked to give security unless his conduct has been vexatious. A. I. R. 
1931 Lah. 70=31 P. L. R. 950=130 Ind. Cas. 771. The appeal should be 
rejected in the absence of security within the time fixed by the Court. 2 Lah. L. J. 
391 = 68 Ind. Cas. 306 ; see also 47 Ind. Cas. 928. Where there is mistake in secu- 
rity bond by appellant on account of clerical error the Court should allow the 
alleged clerical error to be corrected and not reject the appeal. A. I. R. 1925 Oudh. 
402 = 12 O. L. J. 83 = 86 Ind. Cas 752. Judge can re-admit an appeal bm he can- 
not do so without notice to the other side. 40 Ind. Cas. 234=28 C). L. J. 163 ; see 
also A. I. R. 1929 Rang. 289=7 R. 445=120 Ind. Cas. 140. The High Court can 
in its inherent powers re-consider upon cause shown an order rejecting an ap))eal 
under Order 41, rule 10 (2). 42 A. 626=18 A. L J. 838 = 60 Ind. Cas. 81. This rule 
gives an absolute discretion to Court to decide in what class of cases security is 
to be demanded. Each case depends upon its own merits. A. I. R. 1936 Pat. 433= 17 
Pat. L. T. 187 ; 14 Rang. 289= A. I. R. 1936 Rang. 294. Delegation of powers to 
decide sufficiency of security to lower Court does not oust the jurisdiction of 
Appellate Court. 35 Bom. L. R. II t4 = A. I. R. 1934 Bom. 13=148 Ind. Cas. 1140. 
An AppelLite Court can restore an appeal rejected under this rule. 117 Iiul. 
Cas. 791 = A. I. R. 1928 Mad. 964 = 55 M. L. J. 330. The High Court can revise 
the opinion of the joining officer as to amount for security for costs. A. I. R. 1927 
Bom. 499=29 Bom. L. R. 1031. 

No appeal lies from an order of rejection of an appeal for failure to furnish 
security for the costs of appeal and of the original suit under rule 10. 49 C. 355 = 

35 C. L. J. 131 =26 C. W. N. 1020 = 62 Ind. Cas. 751 ; see also 42 A. 626= 18 A. L. J. 
838 = 60 Ind. Cas. 81 ; A. I. R. 1936 Rang. 109. Where alter filing security the 
appellant has applied for correction of security bond, the Court cannot ny rejecting 
the application, reject the appeal. A. I. R. 1925 Oudh 402=12 O. L. J. 83 = 86 
Ind. Cas. 752. 


11. [S. 551.] (1) The Appellate Court, after sending for the record if 
. it thinks fit so to do, and after fixing a day for 

I ower to dismiss appeal hearing the appellant or his pleader and hearing 

lower Coun "^ him accordingly if he appears on that day. may 

dismiss the appeal without sending notice to the 
Court from whose decree the appeal is preferred and without serving notice on 


the respondent or his pleader. 

(2) If on the day fixed or any other day to which the hearing may be 
adjourned, the appellant docs not appear when the appeal is called on for 
hearing, the Court may make an order that the appeal be dismissed. 

(3) The dismissal of an appeal under this rule shall be notified to the 


Court from whose decree the appeal is preferred. 

Motes. — This discretion is a judicial one. 33 Ind. Cas. 666. Court must write 
judgments showing points raised. 27 C. W. N. 501 ; see also 43 C. L. J. 499 ; 
A. I. R. 1926 Rang. 129=4 Rang. 66 ; but see A. I. R. 1934 Pat. 341; A. I. R. 1929 
Nag. 68. Dismissal order is a decree. 30 C. W. N. 334. No revision i$ allowed where 
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a second appeal has been dismissed under rule ii. 27 C. W. N. 1918 = 36 C. L. J. 76 ; 
see also 21 C. W. N. 430. Judgment should comply with rule 31. 53 A. 528. No 

revision lies. A. I. R. 1934 Cal. 26. Appeal can be admitted in part an! dismissed 
in part. A. I R. 1934 Bom. 207 (F. B.). No review lies where a s;cond appeal 
has been dismissed under this rule. 27 C. W. N. 918 = 36 C. L. J. 76 = 70 Ind. Cas. 
408 ; see also 24 C. L. J. 517 = 21 C. W. N. 430 = 36 Ind. Cas. 460. In case of an 
appeal from a mortgage decree being summarily dismissed under Order XLI, 
rule II, there is no extension of time for payment of the mortgage money, the decree 
appealed from not being confirmed. A. I. R. 1924 Bom 98 = 47 Bom 950 = 25 Bom. 
L R. 990=76 Ind. Cas, 1023. If appeal is revisable, the Appellate Court can 
admit the appeal in part and to dismiss it in part. A. I. R. 1935 34 = 36 P.L. 

R. 4^7 Under this rule the Appellate Court is bound to fix a date for hearing. 
18 N. L. J. 157. If the appeal is not admitted a simple Order of dismissal may 
be passed. A. I. R. 1934 Pat. 341 = 15 P. L. T. 293=13 Pat. 540. An order under 
this rule is governed by the provisions of Order 41, rule 31. A. I. R. 1931 All. 589 
= 53 A. 528= 132 Ind. Cas. 200; 1931 A. L. J. 875 = A. I. R. 1931 All. 597 (F. B ) ; 
but see A. I. R. 1934 Cal. 26=59 C. L. J. 293=147 Ind. Cas. 194. 


12 . [S. 552 J ( 1 ) Unless the Appellate Court dismisses the appeal 

. , under rule 11, it shall fix a day for hearing 

Day for hearing appeal. 

(2) Such day shall be fixed with reference of the current business of the 
Court, the place of residence of the respondent, and the time necessary for the 
service of the notice of appeal, so as to allow the respondent sufficient time 
to appear and answer the appeal on such day. 

. „ „ 13 . [S. 550.1 ( 1 ) Where the appeal is 

HOt dismisscd undcf lulc ii, the Appellate Court 
appealed from notice of the appeal to the Court from 

whose decree the appeal is preferred. 

(2) Where the appeal is from the decree of a Court, the records of which 

_ . . . are not deposited in the Appellate Court, the 

ApSlairrourc.”' notice shall send with all 

practicable despatch all material papers in the 
suit, or such papers as may bu specially called for by the Appellate Court. 

( 3 ) Either party may apply in writing to the Court from whose decree the 

_ . . , ^ appeal is preferred, specifying any of the papers 

Copies of cxhibiis m Court jp such Court of which he requires copies to be 

whose decree aiipcaled from, , , . ^ ^ uni j 

^ * made ; and copies of such papers shall be made 

at the expense of, and given to the applicant. 

14 . [S. 533 .] (1) Notice of the day fi.xed under rule 12 shall be affixed 

. . r Appellate Court-house, and a like notice 

Pubhcaiion and service of be sent by the Appellate Court to the Court 

apS. whose decree the appeal is preferred, and 

‘ shall be served on the respondent or on his 

pleader in the Appellate Court in the manner provided for the service on a 
defendant of a summons to appear and answer ; and all the provisions applica- 
ble to such summons, and to proceedings with reference to the service thereof 
shall apply to the service of such notice. 

(2) Instead of sending the notice to the Court from whose decree the 
A II * . -If appeal is preferred, the Appellate Court may 

r/ed"”" '»»» 't? -'i™ “ ^ «» «»...- 

pendent or his pleader under the provisions 

above referred to. 


For local amendmonls in Allahabad, Calcutta, C. P., Madras, Oudh, Patna 
and Rangoon.— 

Notes. — Notice should specify date. 36 Ind. Cas. 62. It must be served on 
respondent. 41 Ind. Cas. 889 ; see also 50 B. 815. Substituted service is sufficient. 
69 Ind. Cas. 667. Where notice to respondent is returned unserved and application 
for issue of fresh notice is not made within the time may be extended excusing 
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delay under s. 148. A. 1 . R. 1927 Bom. 68=50 B. 815 = 28 Bom. L. R. 1446=100 
ina. uas. 147. An appeal is not barred because of the absence of service of notice 
on a respondent who has no interest in the subject-matter of appeal. A. I. R. 1923 
Cal. 221=49 C. 1043 = 36 C. L. J. 215 = 70 Ind. Cas. 687. 

IS. [S. 554.] The notice to the respondent shall declare that, if he 
Contents of notice. appear in the Appellate Court on the 

day so fixed, the appeal will be heard ex parte. 

Procedure on Heating. 


16. [S. 555.] (1) On the day fixed, or on any other day to which the 
Right to begin hearing may be adjourned, the appellant shall be 

^ ^ ‘ heard in support of the appeal. 

(2) The Court shall then, if it does not dismiss the appeal at once, hear 
the respondent against the appeal, and in such case the appellant shall be 
entitled to reply. 

I^tes.— P'lV* A.l. R. 1929 Nag. 89 = 11 N. L. J. 238 ; 28 Bom. L. R. 738 ; 63 
Ind. Cas. 945. 


17 . [S. 556.] Where on the day fixed, or on any other day to which 
Dismissal of appeal for hearing may be adjourned, the appellant does 
appellant*s defaults. appear when the appeal is called on for 

hearing, the Court make an order that the 

appeal be dismissed. 


Hearing appeal « parte. <“] appellant api ears and the 

^ respondent does not appear, the appeal shall be 

heard ex parte. 

Sub-section (1). — Rules 17 and 19 are exhaustive in respect of cases of 
appellant’s absence and the Court cannot in its inherent powers restore an appeal 
dismissed for default. 45 M. L. J. 813=47 M. 171 = 76 Ind. Cis. 836; see also 
A. 1. R. 1927 Lah. 622 = 28 P. L. R. 5 54 = 103 Ind. Cas. 425. The Court may make 
an order that the appeal to be dismissed mean that the Court may dismiss the 
appeal or may adjourn it to some other date or pass other order, but the Court 
cannot consider an appeal in the absence of the appellant and decide it on merits. 
Appellate Court must hear both parlies to the appeal and then decide it according 
to us judgment, A. I. R. 1929 Cal. 475 = 56 0.412=119 Ind. Cas. 129. The mere 
unpreparedness of the appellant’s counsel to argue the appeal is no ground 
*°^“*smissing the appeal for default. A. I. R. 1929 Nag. 89 = 115 Ind. Cas. 173 = 
II N. L. J. 238. Court should dismiss the appeal on merits under this rule. A. I. R. 
J ^924 All. 144 = 45 All. 669=21 A, L.J, 667 = 74 Ind. Cas. 905. Where no date is 
fixed for hearing of an appeal and no notice is given to the parlies of date of 
nearing an order dismissing the appeal for default is without jurisdiction. A. I. R. 
1924 Lah. 279=69 Ind. Cas. 618. Where appellant is absent, the case should be 
Mjourned to give appellant an opportunity of being heard. A. I. R. 1925 Rang. 
^=4 L. B. R. 164 = 76 Ind. Cas. 166 ; see also A. I. R. 1929 Rang, ii =6 Rang. 
612 = 114 Ind. Cas. 302. The powers of Appellate Court under r. 17. are wider than 
those of trial Court under rule 8. Order IX. 57 Ind. Cas. 75 = 2 Pat. L. T. 36= 
A. I. R. 1921 Pat. 325. Incapacity of pleader to argue must be treated as non- 

In order to constitute appearance by a pleader it is necessiry to show 

that the pleader was ready to place materials before the Court upon which the 
Court could apply its judicial mind. 74 Ind. Cas. 941 =A. I. R. 1923 Pat. 520 ; 
tee also 45 M. 882=43 L. J. 317=69 Ind. Cas. 513 ; 10 L B. R. 329=62 Ind. Cas. 

57 ; 54 Ind. Cas. 7 i 5 = 5 Pat. L. J. 17 = 1 Pat. L. T. 156 ; 99 Ind. Cas. 32 = A I. R. 

1927 Mad. 109=51 M. L. J. 684 ; A. I. R. 1925 Oudh 549=28 O. C. 166=85 Ind. 
Cas. 81 1 ; 134 Ind, Cas. 120. Appeals dismissed for default under this rule, can only 
DC restored on sufficient cause being shown. A. I. R. 1927 Lah. 622 = 28 P. L. R. 
554— 103 Ind. Cas. 425. Dismissal of appeal for default puts the parlies in ,same 
^sition as if there had been no appeal or as if it had been dismissed on the merits. 
68 Iim. Cas. 239=7 N. L. J. 163 = A. I. R. 1923 Nag. i. Appellate Court cannot 
dismiss an application to restore an appeal dismissed under rule 17, for default 
wilnom giving the appellant an opportunity as required under rule 19. A. I. R. 
19*7 Cal. 008=104 Ind. Cas. 347. No appeal lies to Privy Council from order 
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dismissing application for restoration of the appeal dismissed for default, as it is 
not a decree or final order passed in appeal nor an order passed in the exercise 
of the original civil jurisdiction of the High Court. 79 Ind. Cas. 504 = A. I R. 1924 
Rang. 208 = 2 Bur. L. J. 294. Where an appeal is transferred by the District Judge 
from one subordinate Court to another without notice to any party and the appell- 
ants are thereby unable to be present in the latter Court when the case is called 
on, it is a sufficient cause to restore the appeal dismissed for default. 46 Ind. Cas. 
S81. The clerk of Court has no power to fix a date in the absence of the Judge, 
and the failure of the appellant to appear on a date so fixed does not justify 
dismissal in default. A. I. R. 1934 Lab. 984=36 P. L. R. 63. 


18. [S 557.] Where on the day fixed, or any other day to which the 
T.,. . , f , , hearing may be adjourned it is found that 

noilcT' not ^rveTfi c'^nse^ tho respondent has not been served 

quence of appellant's failure consequence of failure of the ap.iellant to 
to deposit costs. deposit within the period fixed, the sum required 

to defray the cost of serving the notice, the 
Court may make an order that the apj^eal be dismissed : 

Provided that no such order shall be made although the notice has not 
been served upon the respondent, if on any such day the respondent appears 
when the appeal is called on for hearing. 


For local amendment in Madras.— P/z/t’ 

Notes. — No distinction lies between an appeal dismissed for default in payment 
of process fee under rule 1 8 on the day of hearing and appeal disniiaSid before 
the hearing for default in payment of piocoss-fee or the costs of preparing the 
paper biok. A. I. R 1930 Kang. 228 = 8 Rang. 380=127 Ind. Cas. i6i. Where a 
notice to respondent is not served, failure of appellant to supply identifier is no 
ground for dismissal of appeal. 65 lad Cas. 49 = 3 P. L. T. 498. An order 
passed under this rule is not appcahble. 169 P. R. 1919 = 52 Ini. Cas. 179. 


19. [S 55S.] Where an 

Re-admission of appeal dis- 
missed for default. 


appj^al is dismissed under rule ir, sub-rule 
( 2 ) or rule 17 or rule 18 , the appellant may 
apply to the Appellate Court for thi re admiss- 
ion of the appeal ; and, where it is proved 


that he was prevented by any sufficient cause from appearing when the appeal 
was called on for hearing or from depositing the sum so required, the Court 
shall re-admit the appeal on such terms as to costs or otherwise as it 


thinks fit. 


N.B. — For local amendment in Madras. — Uuie infra. 

Notes. — Appeal can be re-admitted for sufficient cause. 82 Ind. Cas 330. Mere 
illness of party is not sufficient cause. 1 18 Ind. Cas. 362. Absence of knowledge 
of date is. A. I. R. 1927 Lali. .375 ; A. I. R. 1926 Mad. 1210. Engagement of 
pleader in another Court is. 44 C. L. J. 165. Late appearance of pleader owing 
to rain is not. A. I. R. 1926 Cal. 1152. Laches of advo:aie is not. A. I. R. 1926 
Rang. 50; A.I.R. 1925 Lah. 617 ; 7i Ind. Cas. 813 ; 68 Ind. Cas. 785 ; 51 Ind. Cas. 607. 
Where date of the case is not communicated it is. 43 Ind. Cas. 925 ; 32 Ind. Cas. 936 ; 
A. I. R. 1933 Pat. 128 ; A. I. K. 1933 Lah. 642 ; A I. R. 1933 Lah. 1043. In dealing 
with applications to set aside order of dismissal for default, the Court has to 
consider the position of the party concerned rather than the conduct of the members 
of the bar. As regards the position of the party, a litigant should not be deprived 
of hearing unless there has been something equivalent to misconduct or gross 
negligence on his pirt or something which cannot be set right by his being 
ordered to pay costs ; where the non-appearance is due to the default of 
counsel engaged in the case, a similar consideration will mutatis mutandis 
be applicable, when the Court has to decide whether there was sufficient cause for 
the n^n-appearance of the party or of his counsel. A. I. R. 1937 Mad. 503* Without 
giving an appellant the opportunity of being heard an application for restoration 
under this rule, should not be dismissed for default. A. 1. R. 1930 Lah. 112=120 
Ind. Cas. 791 ; see also 31 P. L. R. 969=132 Ind. Cas. 5. Where an appeal is 
dismissed for default the applicant should be allowed to show sufficient cause before 
rejecting his application for restoration of appeal. 57 Ind. Cas. 762 ; see also 53 
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Ind. Cas. 926—69 P. L. R. 1919=38 P. W. R. 1919. Where an appeal is dismissed 
for default and both parties ask for restoration and request the compromise to be 
filed the Court should restore the appeal. 68 Ind. Cas. 448 = A. 1. R. 1923 Cal. 319. 
•‘For any other sufficient reason’* in rule i of Order XLVII govern the case where 
there is a good ground for not filing the deficit printing costs, and therefore, an 
application to set aside a dismissal of appeal for failure to file priming costs is one 
for review and not an application under Order XLI, rule 19. A. I. R. 1926 Pat. 27 = 
4 Pat. 704 = 7 Pat. L. T. 291=91 Ind. Cas. 483 ; see also 6 P. L. J. 625 = (33 Ind. Cas, 
99. Where the appeal is called on at an unexpected time and is dismissed for 
default, the case should be restored on payment of costs. A. I. R. 1926 Rang. 109 = 

4 Rang. 18=5 Bur. L. J. 8 = 95 Ind. Cas. 521. The High Court can re-adinit 
an appeal dismissed for default in the exercise of its inherent powers for the ends 
of justice in a proper case. 45 B. 648 = 23 Bom. L. R. 110=60 Ind. Cas. 910. When 
a next friend of the minor defendants is not served with a notice of the date fixed, 
the order of dismissal for default cannot be sustained. 53 Ind. Cas. 333. Where a 
pleader is engaged in another Court some one should be left behind to inform the 
Court of the fact, so that if it likes it can take up some other business. Otherwise 
it the appeal is dismissed, the appellant will not be granted a rehearing. 79 Ind. Cas 
55 o=A. I. R. 1925 Oudh. 234* Where there is a transfer of appeal from District 
judge s Court to the Court of the Additional District Judge and appellant is 
ignorant of transfer and hence is absent and the appeal is dismissed for default, 
the dismissal should be set aside. A. I. R. 1925 Cal. 500 = 79 Ind. Cas 319 ; see also 
46 Ind. Cas. 88 1. Where the pleader soon after tlie dismissal appears and satisfies 
the Court that failure to appear is wholly unintentional, the appeal can be restored. 

5 Lah. L. J. 89=79 Cas. 504. A fresh appeal on the dismissal for default of a 
previously filed appeal can be entertained provided the latter appeal was otherwise 
in order and was filed within the period of limitaiion. A frtsh appeal will be barred 
if dismissal of the previous appeal would operate as res judiciita to »he hearing of 
the fresh appeal. The omission of a provision for fresh appeal in Order XLI, rule 
19, cannot take away .such right if it is not otherwise barred. A. I. R. 1923 Pat. 514 
= 4 P. L. T. 405 = 2 Pat. 739=75 Ind. Cas. 284. The order of a Judge in chambers 
rejecting an application under this rule for re admission of an appeal dismissed for 
default is appealable. 89 Ind. Cas. 795 = A. I. R. 1925 Lah. 617. An opportunity 
should be given to the applicant under this rule to subSiantiate his case. 31 P. L. K. 
969=132 Ind. Cas. 5, This rule is not extension of the circumstances in which the 
Court can re-admit an appeal or an application dismissed for default. A. I. K. 1931 
Sind 153=134 Ind Cas. 1169, If a party does all he is required to do under the 
law t. e., to retain a pleader and if he betrayed by the pleader, it is manifestly unjust 
to visit the party with penalty. A. I. K. 1936 Nag. 85. An appeal should be 
re-admitted if the appellant can prove that he was prevented by sufficient cause from 
appearing on the date fixed. A. 1. R. 1935 Pesh. 110=157 Ind. Cas. 171. 


20. [S. 559.] Where it appears to the Court at the hearing that any 

person who was a party to the suit in the Court 


Power to adjourn hearing 
and direct persons appearing 
interested to be made respon- 
dents. 


irom whose decree the appeal is preferred, but 
who has not been made a party to the appeal, is 
interested in the result of the appeal, the Court 
may adjourn the hearing to a future day to be 
fixed by the Court and direct that such person be made a respondent. 


Notes. — Court should implead proper party. A. I. R. 1930 Lah. 295. This 
rule is petmiissive. 14 R. D. 88 (B. R.) Person not party to original suit cannot be 
added. 53 B. 598. Where party is left out owing to bona-fide mistake he should 
he made party. 56 M. L J. 315. Rule 20 does not exhaust appellate Court’s power 
to add parties. A. I. R. 1933 Mad. 806=65 M. L. J. 548. Discretionary power 
should be refused if parly is deprived of his valuable right. A. I. R. 1932 Sind 
220=26 S. L. R. 362. This rule is permissive and it does not bind a Court to act on 
that rule in order to bring in a necessary party against whom an appeal is already 
time-barred. 14 R. D. 88 (B. R.). But under this rule a party to the proceedings 
in the Court below can be added as a respondent to the appeal even after limit^ttion. 
A. I. R. J928 Lah. 120=103 Ind. Cas. 223 ; sec also 9 Lah. L. J. 550= A. I. R. 1928 
Lah. 202 ; A. 1. R. 1926 Lah. 614. Rule 20 deals with the addition of a respondent 
whom the appellant has not made a party to the appeal. Court can make such 
party a respondent when it appears to the Court that he is interested in the result 
of the appeal. A defendant against whom a suit has been dismissed and as against 
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whom the right of appeal has become bpred cannot be claimed to be interested In 
the result of the appeal filed by the plaintiff against ihe other defendants. Plaintiff 
appellant has to show what is the nature of the interest of such defendant. A. I. R. 
1927 P. C. 252=6 Rang. 29=32 C. W. N. 281 = 30 Bom. L. R. 220=26 A. L. J. 371 
= 107 Ind. Cas. 237 = 47 C. L. J. 136 (P. C.)=io7 Ind, Cas. 237. Where the pleader 
for plaintiff-appellant does not implead co-plaintiffs in the appeal under mistaken 
view of Order 41, rule 4, the Court can allow them to be joined as respondents at 
the hearing. A, I. R. 1928 Lab. 43=106 Ind. Cas. 313. The power to take action 
under this rule is discretionary and the law of limitation does not apply in such 
cases. A. I. R. 1924 Lah. 629=76 Ind. Cas. 285 ; A. I. R. 1923 Lah. 503 = 75 Ind. 
Cas. 90 ; see also 66 Ind. Cas. 217 = 5 N. L. J. 192 ; 15 R. D. 217 ; but see 1931 A. 
L. J. 1004. This rule applies where a person who was a party to the suit in the 
lower Court is rot made a party to the appeal. 1935 O. W. N. 401 = A. I. R. 1935 
Oudh 329=154 Ind. Cas. 897. It must be shown that a person was not added in 
the list of respondents owing to hona fide mistake that is a mistake which has 
crepet in inspite of the exercise of due care and caution. A. I. R. 1935 Lah. 802. 
A person against whom an appeal has abated is not a person interested in the result 
of. the appeal within the meaning of this rule. 156 Ind. Cas. 110=41 L. W. 111 = 
1935 M. W. N. 398 = A. I. R. 1935 Mad. 175. The discretion under this rule cannot 
be exercised when the respondent has obtained a valuable right as against the person 
sought to be impleaded. A. 1 . R. 1935 Pesh. 106= 157 Ind. Cas. 502. 

Ordinarily rules of limitation relating to appeals do not apply where justice 
requires a party to the suit to be added. A. I. R. 1924 Pat. 773 = 5 P. L. T. 509 = 82 
Ind. Cas. 600. But Court will not generally add new respondents after limitation 
for appeal against them. A I. R. 1925 Rang. 108=84 Ind. Cas. 522. Where a 
parly has not filed an appeal against another non- appellant parly and the time for 
so doing has exj)ired he cannot have him added in order to file a memorandum of 
objections although Appellate Court can do so. A. I. R. 1929 Mad. 479= 120 Ind. 
Cas. 369. Order under this rule should be strongly used where the appellant 
omits to implead the necessary respondents through oversight. A. 1 . R. 1928 Lah. 
947=111 Ind. Cas. 692 ; see also A. I. R. 1929 Sind 120=115 Ind. Cas. 305 ; A. I. 
K. 1927 Lah. 738 = 104 Ind. Cas. 400 ; A. I. R. 1927 Pat, 23=5 Pat. 755 = 8 P. L. T, 
37.3 = 98 Ind Cas. IC03. Rule 20 applies to case of a necessary party, and to ad- 
mittedly necessary parties. Also it applies to cases where the Court itself discovers 
the defect as to the non-joinder of the parties, and to cases where the appellant 
applies for addition of a party. A. I. R. 1926 Lah. 689=8 Lah. L. J. 473 = 27 P. L. 
R- 731=97 Ind. Cas. 223 ; see also A. I. R. 1926 Cal. 893=53 C. 752 = 43 C. L. J. 
401 = 95 Ind. Cas. 649 ; A. I. R. 1926 Cal. 335 = 30 C W. N. 45 = 90 Ind. Cas. 986, 
The Appellate Court should refuse to add the representatives of the deceased res- 
pondent under Order 41, rules 20 and 43 of the C. P. Code, where the appellant could 
well have impleaded them in time and thus prevented an abatement. 24 C. W. N. 
44 =--30 C. L. J. 217 = 54 Ind. Cas. 822. The Court can act only when the particular 
person to be added was a party to the suit in the Court from whose decree the 
appeal is preferred. A. I. R. 1923 Rang. 114=1 Bur. L. J. 272 = 72 Ind. Cas. 205. An 
Appellate Court cannot implead those who were complete strangers to the suit. Powera 
of a Court to implead parties under s. 151, are circumscribed by this rule and the 
inherent powers under s. 151 can be invoked under exceptional circumstances. 
A. I. R 1923 Lah. 490 = 73 Ind- Cas. 136 i 47 853 = 23 A. L. J 757 = 88 Ind. Cas. 

493. Where one of two plaintiffs does not appeal against dismissal of suit and suit 
is decreed in appeal and defendant appeals but joins only the appealing plaintiff, 
the appeal is not infructuous. A. I. R. 1927 Cal. 733=46 C. L. J. 51 = 104 Ind. Cas. 

1 51. AppePaie Court cannot implead under Order XLI, rule 20, a person not a 
party to the decree though a p:ir(y to the suit, as the person is not "interested in 
the result of the appeal’*. A 1 . R. 1926 Lah. 199=8 Lah. 161 = 8 Lah. L. J. 333 = 27 
P. L. R. 576=97 Ind. Cas. 338. A person need not be made a parly to an appeal 
simply to enable one of the respondents to prefer a cross-objection against him. 
A. I. R 1926 Cal. 535 = 53 C. 270=91 Ind. Cas. 649. Where names of certain 
defendants are omitted by mistake, in a memorandum of appeal, the Court can add 
them as parties under this rule. 4 N. L, J 138 = 63 Ind. Cas. 352. Apart from all 
questipns as to the scope of this rule and rule 33 of this order, the Court can add a 
respondent to the appeal. 34 C. L. J. 405=67 Ind. Cas. 10 = A. I. R. 1921 Cal. 722. 
An appellate Court can in second appeal add as respondents persons impleaded in 
the original Court but not in first appeal even after expiry of limitation. 10 L B. R. 
191S59 Ind. Cas. 798 ; but see 57 Ind. Cas. 259=2 Lah, L. J. 5. A respondent to 
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an appeal can proceed against his co respondent by way of cross-objeotions and 
join him as parly to ihe appeal though previously he was not interested. 27 M. L. T. 
266=11 L. W. 602=56 Ind. Cas. 612. 1 he powers of the Court, however ample 
they may be within this rule and rule 33 cannot be used to the detriment of a person 
against whom no appeal has been preferred. 58 C. 923= 133 Ind. Cas. I77 = A. 1. R. 
1931 Cal. 738. 


21. [S. 560.] Where an appeal is hetiid ex pari e and judgment is pr^ 
V . 1 . . , nounced against the respondent, he may apply 

respondJn"®' againstMr'hor^.? !° jj’® Appellate Court to re-hear the appeal ; and 
par/e decree inade. “ satisfies the Court that the notice was not 

duly served or that he was prevented by sufficient 
cause from appearing when the appeal was called on for hearing, the Court shall 


re-hear the appeal on such terms as to costs or otherwise as it thinks fit to impose 
upon him. 


N. For local amendment in C. P . — ViWe infra. 


Notes. — Where respondent is a lady and her agent fails to attend Court due to 
illness of daughter there is sufficient cause to set aside ex parte decree. A. I. R. 
1021 All. 2^4--=63rnd. Cas. 737 = *9 A. L. J. 547 ; [but seei5A.L. J.4i3 = 39A. 
388 = 39 Ind. Ca«. 636 Pendency of appeal doss not bar application of this rule. 43 
Ind. Cas. 902=14 N. L. R. 30. Where son is not residing with father, service on 
son is not service on father. A. I R. 1933 Lab. 797. Conditions necessary are that 
no counsel was engaged, no notice was served on appellant and thet}appli cation was 
filed within 30 day^. A. I. R. 1933 hah. 8S2. To claim re-hearing under this 
section a respondent can show that he was never duly served with notice. 1931 
M. W. N. 1069 = 34 L. W. 49') = A. I. R. 193* Mad. 813 = 61 M. L. J. 813. 


22. [S. 561.] (1) Any respondent, though he may not have appealed 
. , from any part of the decree, may not only sup- 

mnro"biea”'"decrer fts"ifTe grounds decided 

ha/ preierred separate appeal, against him in the Court below, but t.-ikc auy 

cross-objection to the decree which he could 
have taken by way of appeal, provided he has filed such objection in the ap- 
pellate Court within one month from the date of service on him or his pleader 
of notice of the day fixed for hearing the appeal, or within such further time 
as the Appellate Court may seem fit to allow. 

(2) r uch cross-objection shall be in the form of a memorandum, and the 
^ , provisions of rule 1, so far as they relate to the 

Formof ooject.onard provi- ^ contents of the memorandum of 

appeals, shall apply thereto. 

(:J) Unless the respondent files with the objection a written acknowledg- 
ment from the parly who may be affecled by such objection or his pleader of 
having received a copy thereof, the Appellate Court shall cause a copy to be 
served, as soon as may be after the filing of the objection, on such party or his 
pleader at the expense of the respondent. 

(4) Where in any case in which any respondent has under this rule filed a 
memorandum of objection, the original appeal is withdrawn or is dismissed for 
default, the obj-'Ction so filed may nevertheless be heard and determined 
after such notice to the other parties as the Court thinks fit. 

(5) The provisions relating to pauper appeals shall, so far as they can be 
made applicable, apply to an objection under this rule. 


Scope — Rule 22 provides for cross-objections aimed against an appellant from 
a decree of a lower Court and are not cross-objections against a co-respondent. Such 
cross-objections will not be allowed as against a co-respondent, where the respon- 
dent could have preferred them by wiy of appeal. A. I R. 1930 Bom. 1 = 31 Bom. 
L. R. 1179. The provisions of Order XL*, r. 22, mast be interpreted strictly. A I. R. 
1931 Rang. 58 = 8 Kang. 538. Object of r. 22 is to allow respondent content with 
decree in his favour an opportunity of contesting findings against him if his opponent 
appeals. 56 Ind. Cas. 262=1 P. L. T. 434 ; see also 55 Ind. Cas. 214=1 P. L. T. 
65. Parly is entitled to suppoit decree on new ground. 31 Ind. Cas. 740=45 R- 
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1916. Where appeal is dismissed as time-barred, cross-objections filed within 
time cannot be heard. 48 Ind. Cas. 203=41 M. 904* Respondent cannot support 
decree by taking entirely new ground which was not decided against him and not 
made subject of adjudication. 21 C. W. N. 423. It is doubtful if plaintiff respondent 
can raise cross-objections against defendant who is not appellant. 38 Ind. Cas. 641. 
Appeal cannot be heard within one month of date of issue of notice to respondent 
and thereby depriving him of right of preferring cross- objections. 38 Ind. Cas. 522= 
I P. L. W. 680. Cross-objections may be filed against entire or part of decree 
though it may not be subject-matter of decree, 35 M. L. J. 83=48 Ind. Cas. 1003. 

Cross-objection cannot be entertained against stranger to appeal. 54 Ind. Cas. 
971 ; 31 *nd. Cas. 662 = 2 P. L. J. 162 ; 53 C. 27o = A. I. R. 1926 Cal. 533. Though 
there be dismissal of appeal on appellant's admission that appeal was incompetent, 
cross-objection can be heard. 54 Ind. Cas. 50=10 L. W. 605. The memorandum of 
objections may be treated as a separate cross-appeal. 52 M. 521= A. I. R. 1929 Mad. 
429. Where a person cannot prefer an independent appeal against an order, his 
mere addition as pro forma respondent in the appeal against the order cannot 
entitle him to raise any cross-objection to the order. A. I. R, 1929 Nag. 361. Where 
appeals relating to the matters in cross objections are dismissed under Order 41, 
rule 1 1, cross-objections should not be heard in the cross-appeal. 32 C. W. N. 863. 
This rule does not extend to revision petitions. A. I. R. 1928 Mad. 794. The limitation 
of 30 days from the date of the decree does not apply to applications for permission 
to hie cross-objections in forma pauferis, A. I. R, 1929 Pat. 31. The cross-objections 
cannot be heard when the appeal has abated. A. I. R. 1928 Lah. 596=10 Lah. 208. 
1 he cross- objections cannot be filed against a pro forma co-respondent who is not 
interested in appeal. A. 1. R. 1929 All. 195. Appellate Court can grant relief to 
respondent although no cross-objection or appeal is filed. A. I. R. 1927 All. 453 = 
49 A. 224. Cross-objections filed prior to withdrawal or dismissal in default of 
.appeal must be heard and determined. 22 A. L. J. 365 = 78 Ind. Cas. 677. Rule 22 
is not applicable to appeals under Letters Patent. A. 1. R. 1922 All. 55 = 70 Ind. Cas. 
4li8 ; see also 29 C. W. N. 1016. 

Sei-cff not decreed can be claimed in cross-objection. A. 1. R. 1934 All. 543. 
Cross- objections against co-respondents should be heard if justice so required. ^ 
Ind. Cas. 642 = 8 O. L. J. 358 ; see also 54 Ind. Cas. 332 ; 40 A. 536 = 51 Ind. Cas 646; 
20 C. W. N, 370 ; 69 Ind. Cas. 330=5 Lah. L. J. 92 ; 53 Ind. Cas. 659=6 O. L. J, 
495 ; 56 Ind. Cas. 469 = 2 Lah. L, J. 747. But cross-objection against co-respondent 
cannot be entertained unless grounds are common to co-respondent and appellant. 
A. I R. 1934 Cal. 345 ; A. I. R. 1934 Pat. 134 ; 36 C. W. N. 263. Where both 
parties appeal, but appeal of one is time-barred, his appeal can be converted into 
cross-objection. A. I K. 1934 Lah. 273. Court is not bound to hear cross-objection 
if by conduct respondent has disentitled himself to the hearing thereof. A. I. R, 1931 
Lah. 136. Transferee from respondent cannot file cross-objections after 30 days’ 
period is over. A. I. R. 1932 All. 45=1931 A. L. J. 606. Respondent in appeal 
cannot lake cross-objections unless he has filed memorandum ot objections. A, I. 
R. 1933 Mad. 465; sec also A. I. R. 1931 Mad. 513. The word "default” in sub- 
rule (4j, includes any default made by appellant which would amount to non-prosecu- 
tion of the appeal tf. non paying of deficit Court-fees. A. I. R. 1931 Mad. 133= 
1930 M. W. N. 1236 ; but see A. I. R. 1932 Nag. 41 = 28 N. L. R. 25 ; 8 Rang. 
538= A. I. R. 1931 Kang. 120. When defendant is not party to appeal, cross- 
objections cannot be filed against him if plaintiff's claim is independent from claim 
against appealing defendant. A. 1. R. 1933 Nag. 186 = 29 N. L. R. 173. Pauper 
objections can be filed. A. 1. R. 1933 Nag, 158 = 29 N. L. R. 225. Respondent cannot 
take a point in cross objection unless he could have filed appeal himself on such 
point. A. I. R. 1933 Rang. 377. 

Mere criticism of judgment is not tantamount to cross-objection. 1 Pat. 258. 
Petition supporting decrees does not amount to cross-objection. A. I. R. 1926 All. 
280 = 44 A. 577 = 68 Ind. Cas. 861. Rule 3315 not controlled by rule 22. 62 Ind. 
Cas. 623. Cross-objections should be filed within one month from date of service 
of notice of appeal or within such further time as Appellate Court may permit. 
39 Ind. Cas. 125. Court can admit cross-objection even after 30 days from 
service of notice of appeal on respondent. A. 1. R. 1922 Nag. 213=66 Ind. Cas. 
217. Respondent pereferring appeal cannot file cross-objection. 79 Ind. Cas. 670. 
Cross-examinations cannot be entertained when respondent tries to get different 
relief indirectly. 24 P. R. 1916=34 Ind. Cas. 916. Cross-objections are not to 
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be entertained against co-respondent, if question raised thereby is quite different 
from question in controveisy in appeal. 28 C. L. J. 123 = 48 Ind. Cas. 78. Where 
no cross-objections have been filed, Appellate Court is not justified to meddle with 
trial Court's decree under the rule 33. 22 C. W. N. 526=46 Ind. Cas. 142. 
Where a respondent by filing a cross-objection is supporting the decree in a suit 
dismissed in Mo against him, that objection does not amount to cross-objection 
and no Court-fee is required. 15 A. L. J. 325 = 39 Ind. Cas. 176. Respnndent 
though not filing cross-objections in appeal may urge that lower Court decree 
errs in favour of appellant and should not be disturbed. 45 Ind. Cas. 232 = 48 
P. W. R. 1918=125 P. L. R. 1918 ; see also 40 Ind. Cas. 237=103 P. L. R. 1917 
= 85 P. W. R. 1917 ; 39 Ind. Cas. 153=4 O. L. J. loi. Where appeal is barred 
by time, cross-objections filed cannot be heard. A. I. R. 1924 Lab. 43 = 4 Lah. 
140=5 Lah. L, J. 345 ; see also A. 1. R. 1924 Pat. 200=4 P. L. T. 652 = 72 Ind. Cas. 
643. Cross-objection cannot be revived long after dismissal of appeal. Pendency 
of appeal is condition precedent to filing of cross-objections. The word “cross’* 
indicates that objections referred to must be against appellants and not against 
co-respondent. 70 Ind. Cas. 79= A. I. R. 1923 Oudh 108 = 25 O. C. 280 ; contra ; 69 
Ind. Cas. 330=5 Lah. L. J. 92 = A. I. R. 1923 Lah. 39. 

Objection not filed as cross-objection or if it is not in support of decree is 
not maintainable. A. I. R. 1925 Cal. 94=40 C. L. J. 67 --=84 Ind. Cas. 124. Respon- 
dent cannot take cross-objection which he has already taken by way of appeal and 
which has been decided against him. A I. R. 1924 All. 867 = 22 L. J. 365 =^78 
Ind. Cas. 677. Respondent preferring appeal cannot file cross-objection. A. I. R. 
1925 Lah. 2 = 79 Ind. Cas. 670. Where no cross-objection has been filed by res- 
pondent, appellant cannot be damnified in appeal, ii S. L. K. 260 = 79 Inil. Cas. 
553. Cross-objection can be filed in appeal from original side. A. I. R. 1926 Mad. 
316 (F. B.) = 49 M. 291 = 50 M. L. J. 190 = 24 L. W. 571 = 93 Ind. Cas. 293. Cross- 
objections though adverse to appellants and also to plaintiff respondents’ interest 
can be maintained by respondent if it is consistent with his contentions. 29 C. W. 
N. 784= A. I. R. 1925 Cal. 973 = 83 Ind. Cas. 866. The paity “who may be affected’* 
does not absolutely empower a respondent to file cross-objections against a co-res- 
pondent, even where such co-respondent is not an interested party at all and no relief 
is claimed against him in the appeal. In such cases the discretion under Order 
XLI. rule 33, should not be exercised. A. I. R. 1929 All. 195=107 Ind. Cas. 569. 
Cross-objections if amounting to appeal against non-appeaUble order is not 
maintainable. A. I. R. 1927 Oudh 218= 1 Luck. Cas. 24= 102 Ind. Cas. 467. Where 
appeal from original side of High Court is dismissed for defaub, memo of objection 
can be treated as appeal. A. I. R. 1925 Mad. 725 = 48 M. 631=48 M. L. J. 384 = 88 
Ind. Cas. 443. Where an appeal is filed from decree dismissing a suit, the defen- 
dant can support the decree even on grounds derided against him, and the decree 
being one of dismissal of whole suit he need not file any formal cross-objection. 
A. I. R. 1928 Nag. 181 = 108 Ind, Cas. 801. Respondent instead of supporting the 
decree of the Court below cannot be allowed to attack it un ier rule 22 without 
filing cross-objections. A. I. K. 1929 Lah. 684 ; see also A. I R. 1928 Lah. 221 = 106 
Ind. Cas. 817 ; A. I. R. 1929 Lab. 161=112 Ind. Cas. 689. Cross-objections in 
second appeal must relate to particular decree of lower Appellate Court and not 
any other decree arising out of single decree of trial Court. A. I. R. 1926 AIL 
582 = 24 A. L. J. 694=96 Ind. Cas. 67. Rule 22 enables lower Court's decision being 
supported on grounds different from those on which lower Court proceeded. A. I. R. 
1927 Mad. 801 = 50 M. 866=53 M. L. J. 189=104 *nd. Cas. 472. The cross-objec- 
tion relating to costs, should bear Court-fee upon the amount claimed. A. 1. R. 
1929 Pat. 286=8 Pat. 543= 10 P. L. T. 224. The words “support the decree*’ do 
not mean merely “support the decision”. 12 Pat. L. T. 659. The provisions of 
sub-rule (4) must be interpreted strictly and not extended beyond their obvious 
meaning. Apart from two instances excepted in sub rule ('4) cross- objections can- 
not be entertained if the appeal fails. 8 Rang. 538 = A. 1. R. 1931 Rang. 38=129 
Ind. Cas. 500. 

Even where an appeal is filed by two out of 96 defendants the pl iintrff is 
entitled to file cross objections. .Such cross-objection cannot be refused on the 
ground that in any case the decree would remain in tict as against the 94 defend- 
ants who had not appealed. A. I. R. 1934 Oudh. 131 = 110. W.N. 258=151 Ind. 
Cas. 530. A defendant respondent whose set-off has not been decreed or has not 
been referred 10 in the decree, may make this ground of cross-examinations in 
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appeal. 150 Incl. Cas. 433 = A. I. R. 1934 All. 543. It is doubtful whether on 
abatement of the appeal by death of the appeallant, the cross-objections can be 
heard after bringing the legal representatives on the record. 1 51 Ind. Cas. 387 = 
A. I. R. 1954 L‘'ih. 136. Under clause (3) the respondent should file with cross- 
objection a written acknowledgment of notice from the party who may be affected 
by such an objection. 150 Ind. Cas. 364= A. I. R. 1934 Cal. 345*58 C. L. J. 534. 
A cross-objection which seeks to raise a question as between two respondents inter se 
and is purely a lateral attack in which the appellant is not concerned or interested, 
is not maintainable 158 Ind. Cas. 708=1935 O. W. N. 1139. The expression 
“cross-objection” in this rule indicates that it should be directed against the 
appellant, but it may also be taken against another respondent if there is com- 
munity of interests between the appellant and the litter. 57 A. 580=155 Ind. Cas. 
89 = A. I. R. 1935 All. 134— 1935 A.. L. J. 145. Where in an appeal filed by the 
defendant the cross-objeciion filed by the plaintiff is allowed and the plaintiff 
files a second appeai not being completely satisfied with the lower appellate Courtis 
decree it is open to the defendant either to file a cross-appeal from the other part 
or to file a rross-objection to the plaintifFs appeal. In either case the Appellate 
Court is seized of the whole matter and has jurisdiction to dispose of the entire 
suit. A. I. R. 1935 All. 4 ^ 54 ^1935 A. L. J. 418 = 158 Ind. Cas. 100. 


23. [S. 562.] Where the Court from whose decree an appeal is preferred 
„ , , 1 has disposed of the suit upon a preliminary 

Appellate Court may, if it thinks fit, by order 
remand the case, and may further direct what issue or issues shall be tried 
in tlie case so remanded, and shall send a copy of its judgment and order to 
the Court from whose decree the appeal is preferred, with directions to re- 
admit the suit under its original number in the register of civil suits, and 
proceed to determine the suit ; and the evidence (if any) recorded during the 
original trial shall, subject to all just exceptions, be evidence during the trial 
after remand. 


M B — For local amendment in Madras — Vide infra. 

Grounds for remand. — Where a case is not decided on preliminary point 
Appellate Court cannot remand the case under this rule. 35 C. L. J. 345 = 70 lod. 
Cas. 547 ; see also 70 Ind. Cas. ioc8 ; 24 Bom. L. R. 820 = 67 Ind. Cas. 965, 
A. I. R. 192^ Lah. 480 ; 96 Ind. Cas. 44 ; A I. R, 1927 Lah. 618 ; A I. R. 1930 Lah. 
639 ; A. I. R. 19^0 Lah. 181. A preliminary point within the meaning of Order 41, 
rule 23, is any point the decision of which avoids the necessity for the full hearing 
of the suit. A. I. R. 1934 Pat. 13. It must be independent of merits. A. I. R. 

1934 Cil. 49 The lest of finality is whether rights of parties are finaly disposed 

of. 37 C. W. N. 405 P. C. “Preliminary point” comprehends all points whether of 
law or of fact which prevent Court from disposing of case on merits. A. I. R. 1933 
Rang. 413. Remand order can be under inherent power. A. I. R. 1933 Pat. 706 j 
see also A. I. K. 1933 Lah. 135 = 34 P. L. R. 270 ; A. I. R. 1932 Lah. 311 = 33 P. L. 
R. 285 ; 37 C. W. N. 1084. Under r. 23 suit must be disposed of on preliminary 
point. 33 P. L. R. 54 = A. I. R. 1932 Lah. 219. There cannot be any remand 
where the trial Court made its finding on all points. 33 C. W. N. 121 1. Where 
the trial Court decides the suit on merits, it is not open to the Appellate Court to 
remand the case under rule 23, as though the suit had been decided on a prelimi- 
nary point but under r, 24 or r. 25. 66 Ind. Cas. 923 ; see also 56 Ind. Cas. 984 ; 55 
Ind. Cas. 4S4. 

If decision of the lower Court is clearly right in law remand is improper because 
it may have been based upon a debatable point of law. A. I. R. 1929 Mad. 718 = 

30 L. W. 230=119 Ind. Cas. 43. Where a case is tried on various material issues, 

it should not be remanded. A. I. R. 1930 All. 180= 1930 A. L. J. 99=123 Ind. Cas. 
324. The District Court can remand case for determination of a question of fact 
essential to the right decision of the suit upon its merits. A. I. R. 1930 Rang. i8S= 
127 Ind. Cas. 598 ; A. I. R. 1930 Pat. 7=11 P- L- T. 637 = 124 Ind. Cas. 385 ; A. I. R. 
1928 tab. 774 = 10 Lah. 360 = 30 P. L. R. 541 = 112 Ind. Cas. 736 ; A. 1 . R. 1927 Nag. 
192 = 101 Ind. Cas. 281. Where original Court fails to frame and determine parti- 
cular issue, case should be remanded for finding on that issue and not for trial. 
38 Ind, Cas. 641. Order of remand is illegal where evidence is recorded on material 
issues. 41 Ind. Cas. 735 ; see also 35 Ind. Cas. 239. Where evidence is recorded, 
but some issues are not decided , proper order of Appellate Court is to call for 
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findings under rule 25 and not under rule 23. 38 A. 520=14 A. L. J. 754*36 Ind. 
Cas. 245. Where in a pre-emption suit, custom is pleade I in the first Court and 
extract in the Appellate Court the latter Court should not decide the point but 
allow amendment and remand case. A. I. R. 1922 All. 281 = 44 A. 571 =20 A. L. J. 
464=66 Ind. Cas. 572. Order for remand for adducing further evidence and 
disposal and also setting aside trial Court’s decree dismissing suit is illeeal, A. I. 
R. 1929 Bom, 175 — 3* Bom. L. R. 208 = 53 B. 335=118 Ind. Cas. 790. Where the 
record showed that the judgment of the final Court was based upon the copsent of 
the parties and the fact was controverted in appeal before Board cf Judicial 
Committee and the Board found that the recital of consent was in some w.ay 
erroneous and that no judgment upon the merits had been pionounced by the Court 
Board sent back the record so that it might be reconsidered and dealt with in the 
ordinary way. A. I. R. 1931 P. C. 107 = 35 C. W. N. 612 = 60 M. L. J. 618 = 33 
L, W. 723 (P. C.)=i3i Ind. Cas. 316. Where Judge has jurisdiction to try a case 
under the ordinary procedure, mere fact that he tries it under special procedure is 
no ground for dismissing it. Proper procedure is to remand the case. A. I. R. 1927 
Lah. 174 = 8 Lah. 156 = 9 Lah. L. J. 57 = 28 P. L. R. 539 = 99 Ind. Cas. 648. Where 
issues framed by the trial Court are exhaustive and there is no alternaiive relief 
prayed, it is not competent for the Appellate Court to set up new case and remand 
the case. A. I. R. 1927 Lah. 42 = 98 Ind. Cas. 906. Court need not remand a case 
if the only object is to have an enquiry under the Bengal Tenancy Act, s. 158. 
A. I. R. 1928 Cal. 43= *05 ^nd. Cas. 133. If Appellate Court is nx satisfied wiih 
local investigation accepted by trial Court it can direct trial Court to take evidence 
under rules 27, 28. 29 but cannot order retrial. A. I. R. 1928 Cal. 748=110 Ind. Cas. 
448. Where appeal is preferred against preliminary decree in partition snjt and 
Appellate Court remands case for retrial the proper order would be under rule 25 
and not under rule 23. A I. R. 1927 OuJh 591 = 101 Ind. Cas. 89. Where do umer.ls 
put in are mechanically exhibited without the trial Court and objection t) admis- 
sibility is put forth in second appeal an order for retrial is jasti fied. A I. R. 1927. 
Lah. 45=8 Lah. L. J. 537 = 99 Ind. Cas. 920. 

Remand under inherent power. — Eeven where rule 23 does not apply, the 
Appellate Court has inherent power to make a remand under s. 151. A. I. R. 19^0 
Mad. 72 ; see also 32 C. W. N. loi ; A. 1. R. 1927 Pat. 296 = 6 Pat. 380 ; A. I R. 
1927 Mad. 1190 ; A. I. R. 1927 Mad. 335= 5^ M. L. J. 90 ; 43 C. L. J. 601= A. I. K. 
1926 Cal. 1076 ; A. 1. R. 1926 Lah. 537. Where there is no question of any preli- 
minary point and the order of remand affects the whole decision of ihe whole suit 
the remand must be taken to have been under inherent powers. A. I R. 1925 Pat. 
760 ; see also A. I. R, 1926 Pat. 516 = 7 P. L. T. 811 ; 87 Ind. Cas. 575 ; 84 Ind. Cas. 
965 = 48 M. 713; 31 Ind. Cas. 263 ; 32 Ind. Cas. 906 ; A. I. R. 193? Cal. 632; 
A. I. R. 1929 Nag. 63 ; 76 Ind. Cas. 496 ; 37 C. L. J 122 ; 73 Ind. Cas. 915 ; 73 Ind. 
Cas. 591 ; 43 C. 1001 ; 44 C. 929 [F. B.) ; 41 Ind. Cas. 598 ; 58 Ind. Cas. 444 ; 37 
C. L. J. 49* ; 69 Ind. Cas. 826. Although Appellate Court has inherent powers to 
remand case not falling under rules 23 and 25 that power should be cautiously 
exercised. 43 Ind. Cas. 959 = 3 Pat. L. J. 253 ; see also 44 C. 929 = 21 C W. N. 
278 ; 64 Ind. Cas. 599. Where a case is remanded in the exercise of the Court’s 
inherent jurisdiction no appeal lies from the order of remand. 37 M. L. J. 536=53 
Ind. Cas. 417 ; 78 Ind. Cas. 408 ; A. I. R. 1928 Cal. 305 ; A. I. R. 1927 Mad. 859. 
Improper use of inherent power under s. 151 in remanding a case is not a case of 
jurisdiction, an order is not revisable. A. I, R. 1927 Mad. 335= 52 M. L J. 90. 
High Court can deal with small question of fact to avoid remand. 34 C. W. N. 951. 
The High Court has ample powers to make a remand in order that a point which 
has not been considered by the lower Court may be considered. A. 1. R. 1934 
Rang. 168. An Appellate Court has an inherent power to remand a care even 
where rule 23 docs not apply provided that the interest of the justice requires it. A. 

I. R. 1935 Bom. 216=37 Bom. L. R, 203=156 Ind. Cas. 381. 

Order under the rule. — Where the trial Court has disposed of suit completely 
on the merits, it is beyond the competence of Appellate Court to direct a lemand 
upon grounds which do not arise from the pleadings. 119 Ind. Cas. 2. Where re- 
manding suit to the trial Court for fresh disposal it should be made quite clear 
whether the order of remand is under Order 41, rule 23 or independently of it. A I. 
R. 1929 Mad. 205= I ig Ind. Cas. 705 ; see also 45 C. L. J. 194. It is the duly of the 
Court to which remand is made to record findings to all the questions sent on re* 
mandandnot to omit certain answers because of the view it takes of the law. A. 
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I. R. 1927 Bom. 594=51 13 . 1026. No order of remand can be regarded as made 
under rule 23, unless tlie case has been disposed of without entering into the full 
merits by reason of a decision on law or fact which has prevented the case being 

tried to the end. 73 Ind. Cas. 591. The High Court has authori'y to limit the 

scope of certain appeal remanded to the lower Court without keeping them on its 
own file. 20 C \V. N. 584 Tiie issues decided by the order of rennn I under rule 
23 cannot be re opened between the parties at any subsequent stage of litigation. 
70 Inch Cas, 983. When all pom s have been dec»dsd by the lower Court remand 
should be under rule 25 and not under rule 23. A. I. R. 1932 Lah. 443 = 33 I*. L. R. 
487. Except under rule 23 no case shall be remanded for a second decision which 
can be disposed of finally by first Appellate Court. 36 Ini. Cas. 241 = 12 N L. 
R. 120. Where case is decided on important paint bu" reminded to lower Court 

for some purpose, the order is not a decree. A. I. R. 1928 All. 13 = 26 A. L. J. 103 = 

107 Inch Cas. 677. Mere omission to pass order for refund of Court-fees cloes not 
make order of remand one under any other hw. A. I. R. 1929 Lah. 175=118 Ind. 
Cas. 393. Where case is remanded to find whether perso 1 his title, it in:!ude5 
inqiiiiy whether he has lost title or whether he is precluieti from relying on it. 
20 C. W. N. 149 = 31 Ind. Cas. 987. Power of remand unier the ne v Code is not' 
only to be used where the trial Court has disposed of a case oa a preliminary issue 
but also wliere important evidence has been wrongly excluded o- important 
questions wrongly ciisallowed. 36 Ind. Cas. 813 ; see also 39 Ind. Cas. 951. An 
carder of remand is an interlncutory order and therefore not subject of appeal to 
His Majesty in Council. 2 L ih. 106 = 60 Jnd. Cas. 522. Where the order of remand 
decides a ceriam question it cannot be re-opened on appeal after remind. 53 Ind. 
Cas. 677 ; see also A. I. R. 1923 Pat. 226 = 76 Ind. Cas. 136. Waere on second 
appeal the case is remanded to lower Appellate Court, it is no: open to tint Court, 
to consider arguments abandoned or not raised in second appeal or to come to a 
fresh findings on points decided by order of remand. 61 Ind. Cas. 575 Where 
trial Court decides a suit on all the issues and dismisse 1 the or ier of Appellate 
Court rem.inding the su't for fresh disposal being of conir.ary opinion on one issue 
without disturbing the findings of the first Court on the other issues is improper. A 
I. R. 1923 Mad. 227 = 76 Ind. Cas. I04^ An order unier rule 23 is a final order 
which is subject to appeal and cannot be considered by the Cniri wlaich passe 1 it 
except on review wditreas an order unier rule 25 is an interbemory order wiich it is 
open to the Court to reconsider. 25 O. C. iS) = 9 O L J. 235 = 69101 Cas. 730. 
The power of remanding a case, otherwise than under rule 23, sh >ul i b2 m )st 
sparingly used in first appeal. A. I. R 1929 Nag. 63=26 N. L. R 44=117 luvi. Cas. 
280. Jurisdiction of a Court trying remanded case depends entirely on the order of 
the Appellate Court when remanding. A. 1 . R. 1923 Mad. 351=44 L- ]■ 238 = 
72 Ind. Cas. 314. The word remind should be used on!v when a case is returned for 
decision and not for return of a case for finding. A. I. R. 1925 Rang 512=92 Ind. 
Cas. 370. An Appellate Court is not confined to the grounds mentioned in r. 23 
and may do so on any other ground. 5 Lah. L J. 269 = 74 Ind. Cas. 497. 

Appellate Court.— .Appellate Court cannot remand a case, not disposed on 
a preliminary point, for a fresh decision on taking further evidence. 27 C. L. J 596 
= 46 Ind. Cas. 333. Under rule 23, Appellate Court can only frame issue and remand 
case for finding, it cannot remand for further evidence and pass fresh decree 
itself. 3S Ind. Cas. 797. Evea if it be competent to the High Court on second appeal 
to remit case for re-hcaring on an issue not raised in the pleidings or evea 
suggested in the Co.irt below, this ought on’y to be done in e.x:eptional cases 
for good cause shown and on paymen'; of all costs. 43 C. 1104 = 43 Ind. Cas. 172 
= 20 C. W. N. 1245 (P. C.l. Appelldie Court can remand w’hole cist wdiere plaint 
is allowed to be amended by addition of parties in appeal. 43 C. 93 ^ = 3 - 
Cas. 791=20 C. W. N. 517. Contention not arising out of pleadings and not 
raised in lower Court is not to be allowed to be raised on remand. 38 I id Cas. 
509=1 Pat. L. W. i8 S = 2 Pat. L. J. 8 ; see als) 44 Ind. Cis 416. Where an Ap- 
pellate Court passed an order of remand without specifying the provisions of 
law under which it is made, it must be presumed to be under rule 23, and it 
is a^jpealable. A. I. R. 1922 All. 226 = 20 A. L J. 321 = 44 .A. 192 = 67 Ind. Cas. 
713. Where trial Court omits to put in issue an important point, Appe'Iite Court 
can raise that issue and remand case. 64 P. R. 19 ^ 9 = 5 * Ind. Cas. 712. Appellate 
Court can decide case on evidence on record after excluding irrelevant or 
unsatisfactory portions. 50 Ind. Cas. 301 .^ H the defendant appeals against 
ex parte decree without seeking to set it aside, Appellate Court should not 
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remand case under rule 23, but should itself dispose it on merits. 24 P. L. R. 
* 9*7 = 39 Ind- Cas. 749; see also 25 C. L. J. 473 = 39 Ini. Cas. 886 ; but see 
56Ind. Cas. 255 = (i9i9 ) 3 U. B. R 198. Where the lower Appellate Court rever- 
sed the decree of the Court below, moiifyin^ one of the issues and reman- 
ding the case for a de novo trial on the modified issue, the order is wrong. 
A. I. R 1922 Cal. 456=35 C. L. J. 345 = 70 Ind. Cas. 547. Remand order can 
not confer on the subordinate Court a jurisdiction which that Court would not 
have had but for the remand. A. I. R. 1929 Lah. 534 = 30 F. L. R. 244=116 Ind. 
Cas. 324. An Appellate Court has power to tr.insfer a case from one Court to 
another Court. 25 P. W. R. 1922 = 66 Ind. Cas. 113 ; see also 24 C. L. J. 457 = 35 In^^- 
Cas. 698 ; but see 66 Ind. Cas. ii^. This rule contemplates a position in which tlie 
Appellate Court does not retain seiz'n of the case. The remand under it is for a ‘'de- 
termination of ihe suit, ’ and after remand the Appellate Court has n )thing more 
to do with the matter unless it comes back to it by way of a fresh appeal. 
A. I. R. 1936 Nag. 140. But when the Appellate Court retains seiz-n of the 
case when remanding for finding on issue rule 20 or rule 27 is more 
applicable. A. I. R. 1936 Nag. 140. Where a District Judge remands a suit to 
the trial Court and the suit is ultimately dismissed by the triil Judge and 
an appeal is preferred again to his successor, it is competent for him to go 
behind the finding of his pridecessor. 38 P. L. R. 567 = .^. I. R. 1936 Lah. 708. 
Remand order by Appellate Court is proper where the trial Court adopted 
unjustifiable and unsatisfactory procedure. A. I. R. 1936 Cal. 195=162 Ind. Cas. 697. 

Preliminary Point, — The expression ‘ preliminary poini’^ is not confined 10 
such legal points only as may be pleaded in bar of suit but comprehend all such 
points as may have prevented the Court disposing of the case on the merits, whether 
such points are pure question of law or pure (juesions of fact. There are many 
instances of such point such as, that a suit is barred bv limitation ; that the 
Court has no jurisdiction under the Estates Land Act ; that evidence tendered was 
not admissible, that on the plaintiffs^ evidence there is no evidence for the defendant 
to answer ; in a libel suit that there is no proof of publication. 45 M. 900 = 
69 Ind. Cas. 828 ; see also 2 Pat. L. J. 398 = 41 Ind. Cas. 202 ; 61 Ind. Cas. 829 = 
13 L. W. 54-, 48 M. L. J. 100 = 86 Ind. Cas. 548 ; A. I. R. 1927 Mad. 1159 ; A. I. 
R. 1935 49 J 1 - R* *935 Rang. 34. In a mortgage suit the question whether 

plaintifi' is entitled to an unconditional decree for possession or one subject to 
defendant's right to redeem is a preliminary point. A. I. R. 1930 Mad. 1017 = 
60 M. L, J, 72. Decision as to rejection of evidence in order to make it a 
decision on a preliminary point within Order XLI, r. 23, must be found to have 
restricted the trial of the suit. A. I. R. 1928 Mad. 991. Dismissal of suit on the 
ground of the inadmissibility cf document is dismissal on a preliminary point. 
A. 1 . R. 1927 Lah. 592 ; see also 5 P. L. J. 4*0. Where a suit is remanded for 
retrial on amended plaint the remand is on a preliminary pjini. A. I. R. 1927 
Lah. 1^=100 Ind. Cas, 42. Where Court records findings on all issues but 
dismissing suit as not maintainable the disposal is on preliminiry point. 4 P* 
L. J. 645 = 52 Ind. Cas. 125. The expression "in disposed of the suit on a pre- 
liminary point” means disposed of the whole suit on a preliminary point only. 57 Ind. 
Cas. 800. Where the death of one defendant is brought to the notice of the Court, 
but the Court continued the suit and passes a decree without legal represen- 
tative, the Court must be deemed to have disposed of the suit on a preli- 
minary point justifying a remand under rule 23. 74 Ind. Cas. 682 = 5 L.ah. L. 

J. 187. Appellate Court can remand suit if lower Court overlooks defendants’ 
plea of subsisting tenancy. 38 A. 53j = i4 A. L. J. 734. Where the lower Court 
has admitted inadmissible eivdence the proper procedure for the Appellate 
Court is to remand the case. 55 Ind. Cas. 922 ; see also 34 C. L. J. 205. 
A case decided on a wrong view of s. 107 and s. 108 of the Evidence Act 
should be remanded to the Court, as a case of wrong disposal on preliminary 
point. 22 Bom. L. R. 771 = 57 Ind. Cas. 525. No remand is justifiable where 
plaintiff fails to prove documents. A. 1 . R. 1937 Lah. 454. Where atrial Court 
disposes of a suit completely on merits the Appellate Court is not jus4>ified 
under rule 23 to direct remand upon grounds which do not arise from the 
pleadings. 119 Ind. Cas. 2. A preliminary point when determined in favour of 
the plainiifl, permits the ])rogress of the suit, but when determined against 
him concludes it. A. I. R. 1930 Nag. 295 = 128 Ind. Cas. 407, A preliminary 
point must be decided as a pieliniinary point at the earliest stage of the 
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snif. A. I. R. 1930 AH. 863^128 Ind. Gas. 827. Where Court appears to have 
decided every issue, the fact that its decision on a preliminary point covers 
the decision on the remaining points does not justify its being held that the 
decision was only on a preliminary point. A. I. R. 1924 Oudh 97 = 74 Ind. Cas. 
582. A preliminaiy point within the meaning of Order 41, rule 23, is any point 
the decision of which avoids the necessity for the full hearing of the suit. 151 
Ind. Cas. 947= A, I, R. 1934 Pat. 13. Where a case has been decided by the 
lower Court wholly on merits and not on any preliminary point, the case 
must be remanded by the Appellate Court under rule 25 and not under rule 23. 
151 Ind. Cas. 493 = 36 P. L. R. 269 = A I. R. 1934 Lab. 576. Even under this 
rule no case should be remanded for second decision by the trial Court which 
can be finally disposed of by the first Appellate Court. 31 N. L. R. (Supp) 72 
= i6oInd. Cas. 202 = A. I. R. 1936 Nag. 8. Where the Judge of an Appellate 
Court allows an appeal on a preliminary point of law which necessitates the remand 
of the suit for further trial or retrial of the suit he should refrain from making 
any remarks in his judgment. Concerning the merits of the claim, as by so 
doing, he must necessarily prejudice the further trial or new trial on remand. 

A. I. R. 1936 Rang. 25^ = 163 Ind. Cas. 397. This rule is applicable where 

a Court decides a case on a preliminary point. A. 1 . R. 1935 Rang. 123. 

Appeal. — An order of remand can be appealed against only if it is made under 
Order XLl, rule 23 i, e., where the trial Court has disposed of the suit on a 
preliminary point and not if it is made under s. 151. A. I. R, 1929 Mad. 205 = 119 
Ind. Cas. 705 ; see also A. I. R. 1930 Lah. 221=30 P. L. R. 645 = 1 19 Ind. Cas. 
330 ; A. I. R. 1928 Lah. 753=110 Ind. Cas. 748 ; A. I. R. 192S Lah. 341 = 107 Ind. 
Cas. 284 ; A. I. R. 1927 Cal. 642 = 31 C. VV. N. 878=104 Ind. Cas. 422 ; A. I. R. 
1925 Rang. 320=4 Cur. L. J. 159 = 3 Rang. 490=92 Ind. Cas. 368 •, 24 C. W. N. 
708 = 31 C. L. J. 360 = 56 Ind. Cas. 516 ; A. I. R. 1922 Mad. 112 = 45 M. 449 = 42 
M. L. J. 372 = 30 M. L. T. 217=68 Ind. Cas. 869 ; A. I. R. 1928 Mad. 1200= iio 
Ind. Cas. 692. Rule 23 applies on’y to cases where the whole suit has been deter- 
mined upon a preliminary point and not to cases where a portion only of the 
suit has been so decided and reversed on appeal. A, I. R. 1926 Pat. 514 = 8 P. L. 

T. 9 = 97 Ind. Cas. 1. No appeal lies from remand order where trial Court 

disposes of all issues. 1926 M. W. N. 48 = 92 Ind. Cas. 1045. Order of rejection of 
plaint set aside by Appellate Court is not an order iinJer this rule and is not appeal- 
able. A. I. R. 1929 Lah. 83=108 Ind. Cas. 597. Where the Appellate Court decides the 
main point and remands the case for disposal of the remaining issues, the dicision is 
not one on a preliminary point and is not appealable. 12 L. W. 667 = 60 Ind. Cas. 
609, Where the remanding judgment clearly adjudicates upon the rights of the 
parties in regard to certain matters in controversy between thern, it has all the 
force of a decree and is appealable as such. A. I. R. 1928 Nag. 68=105 Ind. Cas. 
567. Where tiial Court dismissed suit without entering into merits on ground of 
delect in description of defendant and the Appellate Court directed amendment of 
plaint and remanded case and Court-fee on appeal was ordered to be refunded, 
Appellate Court’s order was held one of remand, A. I. R. 1925 Cal. 716=52 C. 
783 = 29 C. VV. N. 614 = 93 Ind. Cas. 426. An appeal from an order of an Appellate 
Court under rule 23 does lie in all cases except where absolutely no right of second 
appeal is given in the body of the Court or by any other law. A. I. R 1922 Lah. 
178 = 3 Lah. 218=4 Lah. L. J. 359 (F. B.)=68 Ind. Cas. 849. An order of remand by 
an Appellate Court which is such in form and in substance, though irregular, is 
order under rule 23. A. 1 . R. 1925 Cal. 1258 = 42 C. L. J. 22 = 30 C. W. N. 41 = 89 
Ind. Cas 744 ; see also A. I. R. 1922 Cal. 279=80 Ind. Cas. 172 ; 71 Ind. Cas. 
204=A. 1 . R. 1923 Mad. 331 = 17 L. W. 159 ; 64 Ind. Cas. 878 = 44 A. 176= 19 A. 
L. J. 971. The policy of the Legislature being not to allow a second appeal on 
facts, an appellant coming in appeal under Order 43, rule i (i/ 1 , cannot question 
findings of fact in this Couit. 59 Ind. Cas. 715 = 31 P. W. R. 1921=36 P. L. R. 
1919. If a Court purports to pass an order of remand under Order 41, rule 23, 
even if the order is wrongly passed under that rule, an appeal lies from the order. 
31 N. L. R. (Sup) 72 = 160 Ind. Cis. 202 = A. I. R. 1936 Nag. 8. A distinction has 
to be drawn between an order of remand under Order 41, rule 23 and an order 
under rule 25, remitting issues for decision. An order under rule 25 does not 
amount an *'order remanding a case”, within Order 43, rule 1 {u) and is not therefore 
appealable. A. I. R. 1935 Oudh 333 = 1935 O. W. N. 352=154 Ind. C. 676. 

Reyieion.— Where order of remand is not justified High Court can interfere 
in revision. A. I. R, 1930 All. 863=128 Ind, Cas. 827 ; A. 1 . R. 1925 Mad. 171=79 
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Ind. Cas. 857. An order of remand finally disposing of matter before Court is 
revisable. A. I. R. 1926 All. 55 = 48 A. 27 = 23 A. L. J. 891 = 89 Ind. Cas. 409. 
Where boih parties have no evidence to offer on points in issues and trial Court 
decides case on admissions order of Appellate Court allowing fresh questions to 
be raised and remanding case for fresh evidence can be set aside in revision. A. I. R. 
1929 Mad. 205 = 119 Ind. Cas. 705. 


24. [S. 565.] Where the evidence upon the record is sufficient to enable 

the Appellate Court to pronounce judgment, 
the Appellate Court may, after re-seiiling the 
issues, if necessary, finally determine the suit 
notwithstanding that the judgment of the Court 
from whose decree the appeal is preferred has proceeded wholly upon some 
ground other than that on which the Appellate Court proceeds. 


Where evidence on record 
sufficient, Appellate Court 
may determine case finally. 


Notes. — First Appellate Court can consider question of relevancy of document 
though the question was not raised in the trial Court. A. I R. 1928 Cal. 512=109 
Ind. Cas. 26. 


25. [S. 566-] Where the Court from whose decree the appeal is preferred 

has omitted to frame or try any issue, or to 
determine any question of fact, which appears 
to the Appellate Court essential to the right 
decision of the suit upon the merits, the 
Appellate Court may, if necessary, frame issues, 
and refer the same for trial to tne Court from whose decree the appeal is 
preferred, and in such case shall direct such Court to take the additional 
evidence required ; 


Where Appellate Court may 
frame issues and refer them 
for trial to Court whose decree 
appealed from. 


and such Court shall proceed to try such issues and shall return the evidence 
to the Appellate Caurt together with its findings thereon and the reasons 
thertfor. 


• 

Scope. — Under Order 41, when the Appellate Court is of opinion that certain 
findings of fact are necessary for the proper disposal of appeal and that evidence 
should be led on these points the proper procedure is under rule 25 and partly 
under rule 26 by calling for further findings. .A. 1 . R. 1929 Bern. 175=53 B. 335- 
Appellate Court can frame additional issues and remand a case. A. I. R. 1928 
Mad. 984. Where trial Court does not come to a finding on a point cons idering 
it to be unnecessary for it to do so, lower Appellate Court is not bound to 
remand the case but can legally come to any finding of fact on the point. A. I. R. 

1928 Mad. 535= 1 10 Ind. Cas. 548. Where Aj;pe!late Court is of opinion that parties 
should be allowed 10 adduce evidence on certain issue not tried by trial Court, the 
pr."iper procedure is 10 mike order under rule 25. 110 Ind. Cas. 444. The order of 
remand, on ihe ground ih it the Court wrongly decided necessary issue on plea of 
fes judzcaia not raised, and without considering evidence is under rule 25. A. I. R. 

1929 Lah. 376=29 F. L. R. 270. Waere lower Appellaie Court has omitted to 
determine question of facts essential to right decision, High Court can frame 
necessary issues and refer them for trial. 43 M. 567 = 35 C. W. N. 485 = 22 Born. 
L. R. 57*8=18 A. L. J. 707 (P. C.). Remand of specific issues under rule 25 is open 
to reconsideration. 25 O. C. 189 = 69 Ind. C.is. 730. Where plaintiff fails to produce 
evidence that is necessary to esia.blish his right in trial Court, remand cannot 
be granted. 71 Ind. Cas. 284. 


Remand order does not take away Appellate Court’s seizin of the case. A. I. R. 

1932 Rang. 137== 10 Rang. 335* In first appeal the High Court can investigate facts 
in imertbi of justice. A. 1. R. 1932 Pat. 286= 1 1 Fat. 513. Where important evi- 
aence has been disregarded by lower Court, case should be remanded. A. I. R. 

1933 Pat. 472. Where party knew but failed to discharge, remand is not Voper 
ffiough issue 13 not clear. A. I. R. 1932 Lah. 293 = 32 P. L. R. 861. Appellate 
Court cannot make new case and remand the suit. A. I. R. 1933 All. 829= 17 R. D. 

^ ^ 23 or rule 25, A. 1 . R. 1933 

Oudh 560. Appointment of Commissioner by Appeallate Court to examine accounts 
and to give findings on mixed questions of fact tuid law is irregular. The proper 
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course is to frame issue and refer it to trial Court under Order 41, rule 2$. 35 C. 

W. N. 841*33 Bom* L- R* 988 = A. I. R. 1931 P. C. 136 (P. C ). Under Order 4ii 

rule 2$, case stands pending during appeal and before final judgment. Court may 
give different consideration before final judgment. 46 Ind. Cas. 922 ; see also 24 C. W. 
N. 145*30 C. L. J. 428 = 54 Ind. Cas. 700. Exercise of power of remand is within 
the discretion of the Appellate Court. 67 Ind. Cas. 244* Where Appellate Court 
finds that parties failed to grasp essential questions and adduce evidence, adequately, 
it can frame new issues and remand them for trial. 66 Ind. Cas. 833 ; see also 34 
C. L. J. 160 = 26 C. W. N. 1022. Court to which case is remanded must give 

opportunity to both parlies to produce evidence. 19 A. L. J. 79=62 Ind. Cas. 447. 

In case of remand under rule 25, the Appellate Court can re consider the view of 
the law on which the remand was based. 63 Ind. Cas. 242. Suit should not be 
remanded unless omitted issue is likely to affect final result of suit. 27 O. C. 383= 
80 Ind. Cas. 591 = A. I. R. 1925 Oudh 97. Where issues though necessary is not 
framed case should not be remanded but issue referred for taking additional evidence 
and for returning case with findings. 78 Ind. Cas. 1 = A. I. R. 1925 Mad. 169. It 
cannot be affirmed broadly that when order has been made under rule 25, the Court 
called upon to determine the appeal finally under Order 41, rule 26, is competent 
to treat the order as erroneously made, when an order has been made under rule 25, 
the appeal remains pending and undisposed of on the file of the Court, The order, 
till it has been set aside in an appropriate proceeding must be treated as an 
interlocutory one which is operative in law. If the order had been made under 
Order 41, rule 23, its propriety would not have been challenged in an appeal against 
the final decree made after remand. The same principle is applicable to order under 
Order XLf, rule 25, subject to the reservation that as the appeal remains pending, 
the alternate decision must be based upon a consideration of all the findings before 
and after the order under Order XLl, rule 25. The evidence and findings become 
part of the record in the suit and the Court proceeds to determine the appeal, such 
determination must be based upon all the materials on the record. A. I. R. 1923 
Cal. 521 = 37 C. L. J. 122 = 74 Ind. Cas. 392. 

Where High Court remits certain issues to lower Appellate Court and that Couit 
in its turn remits those issues to the subordinate Court, the procedure Is wrong. 
A. I. R. 1924 Lah. 354*71 Ind. Cas. 896 ; A. I. R. 1927 Lab. 769=102 Ind, Cas. 273. 
Where lower Appellate Court fails to determine issues, case should be remanded 
to that Court for determining issues according to law. A. I. R. 1929 Pat. 98 = 10 
P. L. T. 10=115 Ind. Cas. 674 

An order of remand made under this rule decides nothing, and the reasons 
that the Court gives for its support are given merely for its own convenience and for 
helping the lower Court to proceed rightly in carrying out order. The Court either 
the same or differently constituted, when determining the appeal finally has ample 
jurisdiction to go back on the views as expressed in the order of remand passed under 
Order X LI, rule 25. The finding or decision of a Division Bench of a High Court 
in remanding a case is not conclusive and it can be re-opend at the final determina- 
tion of the appeal. A. I. R. 1928 Cal. 186=47 C. L. J. 112=32 C. W. N. 1233 = 107 
Ind. Cas. 730. Appellate Court reversing decision on one issue cannot remand 
whole case for retrial Remand can only be made under Order XLI, rule 25. A. I. R. 
1927 Bom. 111=29 Bom. L. R, 56= 100 Ind. Cas. 578. Where though the case is 
remitted twice but the lower Court does not determine the issue High Court cai 
remand the case even a third lime for that purpose. A. I. R. 1922 P. C. 292=45 M, 
536=16 L. W. 102 = 49 I. A. 286=37 C. L. J. 199=27 C. W. N. 245 (P. C.)=68 Ind. 
Cas. 538. Dismissal of suit is improper where on appeal against decree in partition 
suit. Appellate Court remands suit for fresh disposal as regards appellant. 22 P. L. 
R. 1918 = 44 P. W. R. 1918 = 44 Ind. Cas. 135. Where issues are remanded to lower 
Appellate Court it may ask trial Court to record evidence but the finding must be re- 
corded by the lower Appellate Court itself. 9 S. L. R. 148 = 32 Ind. Cas. 634. Record of 
Rights being published after decision is no ground for admitting additional evidence. 
Remand should not be had where Court has cansidered and understood evidence. 
43 Ind. Cas. 750=2 Pat. L. J. 564. Even if an Appellate Court be deemed competent 
to remjt a case for re-hearing on an issue not raised in pleadings, this ought only 
to be done in exceptional cases. 66 Ind. Cas. 640 = 34 C. L. J. 319 = A. I. R. 1921 
Cal. 509. The High Court can on second appeal remand case for findings even on 
points not taken in the grounds of appeal. The finding of the lower Appellate Court 
on a question of fact not put in issue can be challenged in seco.id appeal. A. I. R, 
1921 Lah. 256=85 Ind. Cas. 92, 

C. P. Code— 99 
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Order wrongly remitting Issue to trial Court though not appealable can be reversed 
when appeal from decree of lower Appellate Court is heard and determined. A. I. 
R. 1927 Oudh 499—4 O. W. N. 958=105 Ind. Cas. 410. Where an issue is necessary 
for fair disposal of a case but parties are not prejudiced by omission, suit will not be 
remanded. A. I. R. 1927 All. 410=100 Ind. Cis. 650. Where Appellate Court frames 
additional issues and remand case reversing decree instead of calling for finding 
retaining case on its file remand order is not appealable either under Order XLHI, 
rule I (u) or under s. 100, it not b**ing a decree within s. 2. A. I. R. 19^7 Cal. 850=55 
C. 219=47 C. L. J. 69=103 Ind. Cas. 864. Where decision of trial Court is reversed 
in appeal and additional issues are remitted to trial Court, remand noi being remand 
on preliminary point is not appealable und#*r Order XLI, r. 23. A. I. R. 1926 Mad. 
695=23 L. W. 540=95 Ind. Cas. 325. Appeal does not lie from order of remand 
under rule 25. A. I. R. 1924 Rang. 131 = 76 Ind. Cas. 816=2 Bur. L. J. 216. The 
High Court has power under second appeals to frame issues and refer them for trial 
to the first Court. A I. R. 1934 Nag. 207. An appeal does not lie from an order 
remitting a certain issue to the trial Court under Order 41. rule 25. 4 P. W. R. 
1120. Where a case is remanded under rule 25, it is not open to a Court of second 
appeal to examine the facts, except in so far as it is empowered to do so under 
s. 103, and it is immaterial whether the first Court takes the evidence or the lower 
Appellate Court. A. I. R. 1936 Nag. 140. 


23 . [S. 567 .| ( 1 ) Such evidence and find- 
ings shall form part of the record in the suit, 
and either party may, within a time to be fixed 
by the Appellate Court pres^rnt a memorandum 
of objections to any finding. 

( 2 ) After the expiration of the period so fixed for presenting such memo- 
randum the Appellate Court shall proceed to 
determine the appeal. 


Findings and evidence to be 
put on record. Objections to 
finding. 


Determination of appeal. 


Notes —Appellate Court must give decisions on issues even though findings 
have not been objected. 40 Ind. Cas. 405. Court may not hear at hearing objec- 
tions to memorandum of objections which have not been filed. 3 Lah. L. J. 230 = 67 
Ind. Cas. 846. No Court-fee is payable on memorandum of objections filed under 
rule 26. A. I. R. 1928 Pat. 85. 


27. [S. 588 ] ( 1 ) The parties to an appeal shall not be entitled 
„ , . r , , ^uce additional evidence, whether oral 

dwc^fAjpellli Court ““^ntary, in the Appllatc Court, but if- 


to pro- 
or doc- 


(fl) the Court from whose decree the appeal is preferred has refused to 
admit evidence which ought to have been admitted, or 

(b) the Appellate Court requires any document to be produced or any wit- 
ness to be examined to enable it to pronounce judgment, or for any other sub- 
stantial cause, 

the appellate Court may allow such evidence or document to be produced, or 
witness to be examined. 


( 2 ) Wherever additional evidence is allowed to be produced, by an Appel- 
late Court, the Court shall record the reasons for its admission. 

NotOs. — Additional evidence is allowed not for benefit of piriy but when 
evidence recorded is defeciive. i P. L. J. 435 = 37 Ind. Ca?. 1008; see also 57 
Ind. Cas 843 ; 54 Ind. Cas. 666 ; 53 Ind. Cas. 826 ; 4i Ind. Cas. 670. Negligent 
party cannot be helped by way of rule 27. 47 C. 662 = 25 C.W.N. 417 = 22 Bom. 
L.R. 557=55 l"d. Cas. 954 (P. C.). Appellate Court ran allow production of 
evidence. 2 Pat. 676-50 I. A. 183 = 25 Bora L. R 1257 = 28 C. W. N. 277 (P. C.). 
Additional evidence must be allowed where justice demands it A. I. R. 1930 Oudh 
110=6 O. W. N. 1060. The language of rule 27 is very strict and it is only whether 
the Appellate Court "requires*' it that additional evidence can be admitted. iWhcrc 
it does not require it to enable it to pronounce judgment or for any other substantial 
cause additional evidence cannot be admitted. I 47 Ind. Cas. 339=A. I. R. I 934 

I'at. 60=150 Ind. Cas. 788 ; A. I. R. 1934 Lab. 529= 
148 Ind. Cas. 820 ; A. I. R. 1934 Lah. 664=35 P- L. R. 779 - Before a Court can 
admit additional evidence in appeal under Order 41, rule 27, C. P. Code, it mu5t 
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record its reason for doing so ; and it is only when the Court itself requires addi- 
tional evidence and finds it needful in order to pronounce judgment for any other 
substantial cause, that such evidence can be admitted. 38 C. W. N. 763 — A. I. R. 

1934 Cal. 707. This rule is intended to obtain additional evidence and cannot 
be used to test the evidence of witness. A. I R. 193; Rang. 39== 155 Ind. Cas. 511. 
This power should be used very sparingly in second appeal. 18 R. D. 66;. In the 
absence of any lacuna in the evidence as it stands on the record, the AppelUte 
Court will be going out of its way if it summons additional evidence in an appeal for 
the sole purpose of comparislon of handwriting and signature in documents. A. I. R. 

1935 Lah. 555=156 Ind. Cas. 253; A. I. R. 1935 Rang. 21 ; 39 C. W. N. 668 = 62 C. 
L. J. 251. Documents should not be admitted by the Appellate Court after argu- 
ment. 37 P. L R. 563. It is not within the power of the Appellate Court to admit 
evidence which might have been produced in the lower Court, merely because the 
Court has drawn an adverse inference from the non-production of such evidence, 
more especially in the absence of special circumstances explaining such non-produc- 
tion at the proper time. 159 Ind. Cas. 191 = 1935 M. W. N. 1255 = 42 L. W. 658 = 

69 M. L. J. 707 ; 39 C. W. N. 322 ; 61 C. L J. 373. The Appellate Court must 
give an opportun-ty to the other side to rebut evidence to be produced. 1935 R. D. 
319* The grounds upon which an additional evidence may be admitted in appeal 
are confined to those laid down in rule 27. Where the lower Court has not refused 
to admit evidence which Is tendered in appeal and when the Appellate Court is not 
unable to pronounce judgment in the absence of additional evidence, there is no 
reason which would justify the Appellate Court in admitting evidence in appeal. 

70 M. L. J. 400= A I. R. 1936 Mad. 3555 ; A. I. R. 1936 Pat. 600=17 Pat. L. T. 709 ; 
A. I R. 1936 Pat. 57 ; A I. R 1936 Lah. 933 = 38 P. L. R. 511 ; A. I. R. 1936 Lah. 37 
= 38 P. L. R. 748. Fresh evidence can be admitted in appeal if it has been 
discover after exercise of necessary diligence. A. I. R. 1930 Lah. 1004 = 12 Lah. 
L. J 172. Document cannot be produced in appeal if its non-production is not 
accounted in low^r Court. A. I. R. 1930 Mad. 824= 54 M. 132. It is no sufficient 
cause if pleader neglecis to prodoce important evidence in lower Court. A. I. R. 
1930 Bom. 272 = 32 Bom. L. R, 608. Litigant unsuccessful in lower Court cannot 
patch up weak parts of his case and fill up omissions in Court of appeal. 35 C. 
W. N. 786 P. C.= 33 Bom. L R, 1015=1931 A L. J. 513 = 61 M. L. J. 489 = 
A. I. R. 1931 P. C. 143 (P. C ) ; A. I. R. 1932 Mad. 709 ; A. I. R. 1932 Mad. 
148. Where Judge is satisfied that documents could not be discovered at 
earlier stage such documents can be admitted in appeal. A. I. R. 1933 All. 
104= 1932 A. L. J. loSi. Appellate Court has power to issue commission for local 
invesiigation and need not record reasons under Order 41, rule 27. A. I. R. 1932 
All. 270. Court exercising power under rule 27 shall make direct reference to rule 
27 giving reasons. A. 1 . K. 1932 Bom. 230=34 Bom. L. R. 372 ; see also A. l.R. 

1933 Cal. 319=56 C. L. J. 246 ; 35 C. W. N. 925 = 33 Bom. L. R. 125 1 = 1931 A.L.J. 
550 = A. I. R. 193c P. C. 175 (P.C.) ; A. I. R. 1933 Lah. 823 ; A. I. R 1933 Lah. 
547=14 Lah. 153. In appeal additional evidence should be admitted very carefully 
and cautiously. 8 Luck. i8 = A. I. R. 1932 Oudh 227 ; see also A. I. R. 1933 Lah. 
1024, Additional evidence admitted by AppelUte Court disregarding rules 27 and 
29 should be ruled out. A. I. K. 1932 All. 264=1932 A. L. j. 117. For applying 
rule 26 some inherent Aif ///fa or defect apparent on examination of evidence must 
exist. 8 O. W. N. 627= A. I. R. 1931 Oudh 298 ; see also A. I. R. 1933 Mad. 407 = 
64 M. L. J. 449 ; A. I. R. 1934 Pat. 60. Where additional evidence is taken on 
apparently obscure point not affecting finding in case, reason need not be given. 
A. I. R. 1933 Lah. 328=34 P. L. R. 99. Where party was given opportunity to 
produce evidence but failed to avail himself of it, he cannot be allowed to produce 
it in appellate Court. 8. O. W. N. 627= A. I. R. 1931 Oudh 298 ; but see A. I. R. 
1932 Lah. 202. Error of law by itself would not furnish ground for revision unless 
Court has not capriciously or unjustly exercised its discretion under this rule. 33 
P. L. R. 330 ; see also A. I. R. 1932 Lah. 93 ; A. I. R. i934 Cal. 269. No second 
appeal lies fiom refusal to admit fresh evidence under rule 27. A. 1 . R. 1931 Lah. 
506. Opportunity must be given to opposite party to rebut the evidence. A. I. R. 

1934 Lah. 462. Additional evidence on points not in issue in trial Court can- 
not admitted in appeal and if it is allowed opposite party should be given 
a fair chance to rebuilt. A. I. R. 1930 All. 220=127 Ind. Cas. 515. Where 
inherent defect becomes obvious then alone additional evidence should be allowed. 
A. I. R. 1930 Sind 105 = 24 S. L. R. 15*125 Ind. Cas. 803. PleadePs negligence 
to submit docouments at proper time is no ground for its admissibility in appeal. 
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A. 1. R. 1930 Sind 318=125 Ind. Cas. 33. An objection being raised in appeal 
for first time, to documents allowed in trial Court without proof. Court must 
allow documents to be formally proved. 30 P. L. R. 693=125 Ind. Cas. 62. 
Additional evidence which could not be produced in first Court should be 
allowed. 74 Ind. Cas. 1038=37 C. L. J. 491. 

Additional evidence should not be admitted except for sufficient grounds and 
where justice demands it. A. I. R. 1930 Mad. 343=120 Ind. Cas 746. Rule 27 
states general principles of law regarding admissibility of additional evidence. 
Court is to decide if particular evidence must be admitted or not during the 
appeal. A. 1. R. 1927 Cal. 140=98 Ind. Cas. 129. Rebuttal of additional evidence 
must be allowed. A. I. R, 1927 Cal. 140=98 Ind. Cas. 129. Phrase “any other 
sufficient cause*’ gives wider discretion to Court. 76 Ind. Cas. 474. Additional 
evidence should be accepted only if it can serve purpose for which it is sub- 
mitted. A. I. R. 1929 All. 375 = 119 Ind. Cas. 561. Additional ev dence takon 
must be duly recorded legally. 118 Ind. Cas. 315. 

Documents of which secondary evidence is given can be admitted in appeal. 
32 Ind. Cas. 711. Admission of a document without recording reason is illegal. 
3 L. W. 163 = 32 Ind. Cas. 826 ; but see A. I. R. 1927 Cil. 126=98 Ind. Cas. 137. 
Additional evidence should be disallowed where appellant has been negligent 
to produce it in lower Court. A. I. R. 1927 Nag. 338= 102 Ind. Cas. 27. Other 
party should be allowed to raise objections where additional evidence in appeal 
is received after arguments and before judgment. A. I. R. 1924 Cal. 403 = 73 
Ind. Cas. 96. Other party must be allowed to rebut any new point raised by 
giving additional evidence. 2 Pat. 607. Unless inherent defect exists additional 
evidence cannot be allowed. A. 1. R. 1923 Pat. 446 = 71 Ind. Cas. 881 = 4 P.L.T. 
418. Fresh evidence which has become available after dismissal of suit can 
be allowed. A. I. R. 1923 Cal. 606 = 37 C. L. J. 491=71 Ind. Cas. 453. Section 
27 controls Appellate Court’s power of admitting additional evidence. A. I. R. 
1923 Cal. 300=68 Ind. Cas. 293. Admission of additional evidence cannot be 
claimed as of right but depends upon Court’s discretion. A. I. R. 1923 Cal. 285 = 67 
Ind. Cas. 770. Record of reason is essential. 22 P. L. R. 1919=50 Ind. Cas. 805. 
Omission of recording reasons for admission of evidence though consented vitiates 
the order. 49 Ind. Cas. 510 ; but see 64 Ind. Cas. 238 ; 51 ind. Cas. 50. Rule 27 
limits power of the Court to admit further evidence. 4 Lah. L. J. 37i = A. 1. R. 
1921 Lah. 279. Evidence cannot be takes suo motu and without recording reasons. 
63 Ind. Cas. 423= 19 A, L. J. 407 = A. I. R. 1921 All. 408. Refusal of adjournment for 
producing evidence is ground to allow evidence in appeal. A. I. R. 1921 Bom. 267 = 
23 Bom. L. R. 769=46 B. 184 = 63 Ind, Cas. 478. Evidence unsatisfactory and in- 
sufficient is not a substantial cause. 25 C. L. J. 473 = 38 Ind. Cas. 886. Defect 
in evidence is the only ground for admission of evidence. 47 Ind. Cas. 141. Rule 27 
is not intended for enabling Appellate Court to re-examine witnesses already 
examined. 38 A. 191 = 14 A. L. J. 121 = 33 Ind. Cas. 334. In interpreting the words 
‘Yor other substantial cause” in r. 27, each case must be judged on its merits. 
32 Ind, Cas. 908. Defect in evidence and not discovery of fresh evidence is ground 
for allowing evidence in appeal. 55 Ind. Cas. 226 ; 43 Ind. Cas. 567. Attesting 
witness not called through inadvertence cannot be examined. 5 P. L. J. 263 = 56 
Ind. Cas. 983. New and important evidence can be tendered by way of review 
and not under rule 27. L. R. 3 A. 12 Rev. Irregularity in allowing evidence in case 
not under rule 27. not causing defect can be erndoned. A. 1 . R. 1921 Sind 155 = 
16 S. L. R. 17 = 66 Ind. Cas. 833. 

Admitting additional evidence on ground of its necessity to pronounce judgment 
is no sufficient reason. A. I. R. 1924 Al 1. 303 = 71 Ind. Cas. 289. Discretion under 
rules 27 and 23 to allow further evidence should be scrupulously exercised. 36 C. L. 
L 34S- SO C. 276=70 Ind. Cas. 510. Ignorance of document is no grounds for its 
admissibility in appeal. Order refusing to admit document can be reviewed. 
A 1. R. 1923 Cal. 273=68 Ind. Cas. 334. Opportunity must be given to rebut 
additional evidence. 43 Ind. Cis. 320; see also 36 Ind. Cas. 955. Power under 
rule 27 is discretionary. 15 A. L. J. 21 ; see also 129 P. R. 1916= 83 Pa/. L. R. 
1917 = 36 Ind. Cas 382. Documentary evidence omitted through mistake maybe 
admitted. 14 P. R. 1916 = 33 Ind. Cas. 813=195 P. W. R. 195. Rule 27 applies to 
second appeals. 52 Ini. Cas. 625. Public documents coming into existence after 
the filing of second appeals may be admitted In evidence in the High Court. 4 P. L. 
J. 3i2»s5o Ind. Cas. 857. Admission of document after closing of case and without 
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opportunity of rebuttal and without assigning reasons is bad. 2i C. L. J. 457 = 3S 
Ind. Cas. 698 ; 65 Ind, Cas. 504 ; 6 Lah. L. J. 234=80 Ind. Cas. 530 ; 41 C. L. J. 
194. Fresh evidence must not be adniiitei when opportunity to adduce evidence 
has not been availed of in lower Court. 5 O. L. J. 768 = 49 Ind. Cas. 1007. 
When evidence not given through bona fide mistake and wrong belief it will be 
ground for allowing evidence in appeal. 5 O. L. J. 746=48 Ind. Cas. IC07. Omission 
of parties to grasp the questions arising out of pleadings justified taking of evidence. 
66 Ind. Cas. 833=16 S. L. R 17 = A. I. R 1921 Sind 155. 

An Appellate Court will not consider the Record of Rights published under the 
decree. A. I. R. 1922 Pat. 28 = 3 P. L. T. 107. Evidence in appeal can be taken if 
defect in evidence detected or fresh evidence is discovered and requested to be 
taken. 66 Ind. Cas. 370 (Lah). Additional evidence may be allowed if Court is 
unable to decide on record. A. I. R. 1923 Lah. 115 = 3 Lah. 382 = 77 Ind. Cas. 207. 
Case cannot be remanded for further evidence though ruling as to question of 
onus is pronounced after suit. A. I. R. 1926 Lab. 474 — 7 Lah. 297 = 27 P. L. R. 
463 = 96 Ind. Cas. 630. Document in party’s possession is inadmissible in second 
appeal. A. I. R. 1927 Lah. 574= 103 Ind. Cas 215. Additional oral evidence may 
be taken when justice needs any point to be cleared. 28 C. W. N. 497 = 41 C. L. J. 

1 = 81 Ind. Cas. 471. Fresh evidence of determination of facts is inadmissible 
in second appeal, A. I. R 1926 Cal. 941=95 Ind. Cas. 300; see also 80 Ind. 
Cas. 998=5 Lah. 84 = A. I. R. 1924 Lah. 444. Additional evidence cannot 
be allowed merely because it is discovered at appellate stage whether before 
appeal is heard or judgment is passed. A. 1. R. 1924 Bom. 227 = 47 B. 
674=25 Bom. L. R 310=84 Ind, Cas. 74. Additional evidence may be allow- 
ed even at party's Instance with right of rebuttal to opponent. A. 1. R. 1925 
Mad. 181=48 M. L. J. 32 = 20 L. W. 810=85 I^d. Cas. 385. Discretion ‘Under this 
rule should be scrupulously exercised. A. I. R. 1923 Sind 42 = 84 Ind. Cas. 137. 
Additional evidence though possible not submitted in lower Appellate Court is 
inadmissible in second appeal. 21 A. L. J. 899=79 Ind. Cas. 367* A. I. R. 
1924 All. 231. Appellate Court should admit evidence refused by trial Court on 
insufficient grounds. A.l.R. 1924 Oudh 252 = ioO.L.J. 595 = 27 O C. 1 14=77 Ind. Cas. 
256. Procedure where trial Court is asked to take additional evidence by Appellate 
Court without expressly setting aside decree is materially irregular and is open 
to revision. i Rang. 656=79 Ind. Cas. 482. Finding based on evidence which 
has been admitted without stating reasons is not binding in second appeal. A. I. R. 
1923 All. 413 = 79 Ind. Cas. 408. Additional evidence may be admitted on party’s 
application. A. I. R. 1926 Lah. 801 = 89 Ind. Cas. 997. Admission of additional 
evidence depends upon Court’s discretion. A. I. R. 1925^ Pat. 504 = 85 Ind. Cas. 
459< Application for admission of evidence discovered during appeal cannot lie. 
A.l.R. 1925 Nag. 284 = 86 Ind. Cas. 505. In appeal and eqully in second appeal 
Court should be reluctant in allowing new evidence. A. I. R. 1927 Nag. 398=102 
Ind. Cas. 27. Where local inquiry is necessary Appellate Court itself may do it 
or ask trial Court to do the same but cannot remand case for retrial even under 
its inherent power. A. I. R. 1926 Cal. 897 = 94 Ind. Cas. 393- Ev dence not existing 
at time of suit may be admitted in appeal. A. I. R. 1925 Pat. 612 = 3 Pat. L. R. 174= 
88 Ind. Cas. 553; see also 86 Ind. Cas. 761 = 47 A. 412 = 23 A. L J. 193=86 Ind. 
Cas. 761 ; 89 Ind. Car. 359=A I. R. 1926 Oudh 74; 28 C. W. N. 945 = 82 Ind. 
Cas. 104; A. I. R. 1929 Pat. 245 = 8 Pat. 776. Refusal to permit examination of 
witness by commission for non- product! on of medical certificate doesn.t preclude 
such evidence to give under Order XLI, rule 27. A. 1. R. 1926 Cal. 318=90 Ind. 
Cas. 630. Besides rules 27 and 28 Appellate Court has inherent powers of admit- 
ting rejected evidence. A. 1. R. 1928 Mad. 991 = 1928 M. W. N. 164=112 Ind. 
Cas. I. Documentary evidence may be allowed in appeal if undebatable but oppo- 
site party must be allowed to rebut it. A. 1. R. 1930 Pat. 105 = 11 P. L. T. 470=124 
Ind. Cas. 87. Genuine documents should not be rejected by first Appellate Court 
for mere technical reasons. A. I. R. 1929 Pat. 327=10 P. L. T. 356=120 Ind. Cas. 
291. Party seeking production of additional evidence must show that it could not 
be produced in trial Court even after due diligence. A. I. R. 1929 Par. 98 = 10 P. 
L. J. 10=115 Ind. Cas. 674. Guardian’s negligence is not sufficient cause. A. 1. R. 
1929 Lah. 91 = 110 Ind. Cas. 447. Appellate Court not satisfied with trial Court’s 
evidence can direct taking of additional evidence ; but not order retrial. A.I. R. 
1928 Cal. 748= 1 10 Ind. Cas. 448 ; see also A. 1. R. 1928 Cal. 749= 110 Ind. Cas. 427. 
Statements of witnesses in proceedings under the Lunacy Act, commenced after dis- 
missal of suit between same parlies may be admitted in Appellate Court. A. I. R. 
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1927 P. C. 123=81927 M. W. N. 456=26 L. W. 94 = 31 C. W. N. 1087=101 Ind. Cas. 
363 (P. C.). Production of witness to rebut addi tional evidence and adjournment 
for protection must be allowed. A. I. R. 1920 Nag 486 = 96 Ind. Cas. 1006. 
Appellant is estopped from complaining admissibility of evidence if taken in his 
favour. A. I. R. 1929 Cal. 492 = 49 C. L. J. 478= 120 Ind. Cas. 460. Court’s inherent 
power shall not be invoked where additional evidence can be admitted under Order 
XLI, rule 27 (i) (b) A. I. R 1930 Lah. 441 = 122 Ind. Cas. 485. Income-tax and Civil 
proceedings stand on the same footing regarding production of additional evidence 
in appeal. A. I. R. 1930 Rang 4 = 7 Ring. 635. Where the lowir Appellate Court 
calls for its own motion, a witness not called by the parties, in order to elucidate a 
point involved in the appeal, and gives good reasons for the calling of the witness, 
there is nothing illegal in the exercise of its discretion by the lower Appellate Court 
and it is not open to the Court in second appeal to decide whether the discretion 
has not been rightly exercised. A. I. R. 1937 Lah. 115. Evidence which will 
introduce new and inconsistent claim cannot be admitted. A. 1. R. 1937 Lah. 370. 
Where a party to an appeal makes an application that certain documents should 
be admitted as additional evidence Court should not entertain such an application. 
A. I. R. 1335 Cal. 641 = 158 ^5^* Additional evidence may be admitted 

if the Court finds it necessary to enable it to pronounce judgment. 14 Pat. 595 = 
A. I. R. 1935 178=16 Pat. L. T. 613 ; see also 10 P. 654 = 58 I. A. 254. Where 

a party had ample opportunity to produce a document it should not be taken in the 
appellate stage. A I. R. 1936 Pat. 600=17 Pat. L. T. 705 ; 1936 O. W. N. 722. 

Appeal. — It being discretionary with Court to admit fresh evidence, High Court 
should not meddle. A. I. R. 1929 Pa^ 98=10 P. L. T. 10 = 115 Ind. Cas. 674 ; see 
also A. I. R. 1923 Oudh 109 = 9 O- L- J* 503=26 O. C. 65 ; 42 M. 737 = 37 M. L. J. 
125 = 53 Ind. Cas. 274 ; 16 P. L T. 702. Second AppeIIa»e Court cannot question 
lower Appellate Court's refusal to admit additional evidence. I. K 1927 Mad. 
1099 = 99 Ind. Cas. 669 ; 70 Ind. Cas. 830. Procedure of recording addiiionil evid- 
ence without reasons and without requiring party to its necessity is improper and 
order in such procedure is subject to second appeal. 8r Ind. Cas. 999 = 39 C. L. J. 
261 = A. 1. R. 1925 Cal. 98 ; see also 77 Ind. Cas. 556 = . I. R. 1922 Cal. I4«. An 
Order by an Appellate Court refusing to admit fresh evidence under this rule is not 
appealable. 16 L. R. 133 (Rev). 


2S. [S. 569.] 

Mode of taking 
evidence. 

subordinate Court, 
Appellate Court. 


Wherever additional evidence is allowed to be 
... produced, the Appellate Court may cither take 
additiona evidence, or direct the Court from whose 

decree the appeal is preferred, or on any other 
to take such evidence and to send it when taken to the 


Scope. — On remand the second appeal under rule 28, Commissioner for exami- 
nation of witness can be appointed. 81 Ind. Cas. 589 = 5 Lah. 252. Appellate Coutt 
has discretion to decide case with or without taking evidence. A. 1. K. 1933 
Lah. 1014. 


29. [S. 570.] Where additional evidence is directed or allowed lo be 

taken, the Appellate Court shall specify the 
defined and pgi^g jq ^hich the evidence is to be confined, 
® * and record on lits proceedings the points so 


specified^ 


Judgment in AppeaL 


30. [S. 571.1 The Appellate Court, after hearing the parlies or their 
, , , , , pleaders, and referring to any part of the 

oronoun^ed where proceedings, whether on appeal or in the Court 

^ * from whose decree the appeal is preferred, to 

which reference may be considered necessary, shall pronounce judgmeni in 
open Court, either at once or on some future day of which notice shall be 
given to the parties or their pleaders. 

Notes. — Judgment without notice to parties and not in open Court will be 
ground for excusing delay in filing appeal* St Itid. Cas. 239. Silence in judgment 
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as to some grounds of appeal will mean that they were abandoned unless the pre- 
sumption is rebutted. A. I. R. 1927 Lah. 768 = 9 Lah. L. J. 309 = 28 P. L. R. 330. 
Court is not entitled to dismiss an appeal for want of prosecution only because the 
appellant if he appears personally or his pleader who represents him, is for any 
reason unable to argue the appeal. Court should proceed in the manner laid down 
by Order 41, rules 30 and 31, and is bound to pronounce the proper judgment. A. I. R. 
1937 All. 284. 


Contents, date and signature 
of judgment. 


81. [S. 574] The judgment of the 
Appellate Court shall be in writing and shall 
state — 

(a) the points for determination ; 

(^) the decision thereon ; 

(c) the reasons for the decision ; and, 

(^/) where the decree appealed from is reversed or varied, the relief to 
which the appellant is entitled ; 

and shall at the time that it is pronounced be signed and dated by the Judge 
or by the Judg» s concurring therein. 

M B . — For local amendment in Madras . — Vide injra. 


Scope.— Rule 31 does not apply to the Chartered High Courts. A. I. R. 
1929 All. 403 = (i929) a. L. J. 713. Reversing judgment should discuss matters 
fully. A. 1 . R. 1934 Mad. 169. Lower Courts should pronounce opinion on 
ajl important points. A. I. R. 1933 P. C. 33 = 37 C. W. N. 221 = 57 C. L. 

J . 51=60 I. A. 49=64 M. L. J. 142. Judgment is no judgment where there is non- 
compliance wiih provision of Order 41, rule 31. 34 P. L. R I99=*A. I. R. 1933 Lah. 

333 - Judgment of dismissal under rule ii must conform to rule 31. 65 Ind. Cas. 
479. Affirming judgment need not be at length if all facts are considered. 68 Ind. 
Cas. 467. All objections to decree should be considered as in trial Court. A. I. R. 
1929 Cal. 110= 55 C. 1216 = 49 C. L J. 70. Approval after consideration of the 
reasons of the decision by trial Court is sufficient compliance of rule 31. A. 1 . R. 
1928 Oudh 489. Decision should preferably be on all points and not on preliminary 
point. A. I. R. 1931 Cal. 353 = 34 C. W. N. 839 ; see also A. I. R. 1928 Oudh 374. 
Summarily to dispose of the appeal by saying the trial Court has discussed the 
matter fully is not a proper method. 112 Ind. Cas. 698. Court must give its reason 
and not merely approve of lower Court’s reasons. A. I. R. 1928 Lah. 655 = 10 Lah. 
L. J. 257. Confirming judgment may not be in detail such as in reversal. A. I. R. 
1926 Cal. 51 5 = 91 Ind. Cas. 478. Adoption of reason after considering all facts is 
not bad. A. I. R. 1927 Cal. 323=97 Ind. Cas. 760. Rule 31 must be strictly 
followed. A. 1 . R. 1927 Oudh 95 = 13 O. L. J. 586 = 21 O. C. 330 = 95 Ind. Cas. 925. 
Reason for reversal must be given. 55 * 4 nd. Cas. 816. A judgment based on an 
indefinite conclusion is not in accordance with law. i P. L. T. 27> Appellate Court 
is bound to discuss all issues in its judgment. 43 Ind. Cas. 83S. A re-arrangement 
of a section in a new Code does not necessarily imply a change in the law. The 
arrangement of the rules in Order XLl does not lead to the conclusion that rule 31 
does not apply to judgment pronounced under rule ii. A. I. R. 1926 Rang. 129= 

5 Bur. L J. 60 = 95 Ind. Cas. 881. Judgment must be written in case of dismissal 

under rule ii of Order XLI also. A 1 . R. 1926 Cal. 992=43 C. L. J. 499= 9^ Ind- 

Cas. 136. Judgment should be complete and self-contained. A. I. R. 1926 Oudh 
458 = 29 O. C. 271= 13 O. L, ]. 265 = 3 O. W. N. 392 = 94 Ind. Cas. 349. Judgment 
must deal with whole and not pan of subject-matter. A. 1 . R. 1926 Lah. 351=93 
Ind. Cas. 829. In a reversing judgment the Appellate Court has to meet the 
reasoning employed by the trial Judge therein to upset the latter’s conclusions. 
A. I. K. 1926 Nag. 435 = 95 Ind. Cas. 614. Concerning decision of basis of issues 
discussed in trial Court is not bad. L. R. 3 A. 454 - Judgments must comply 
with requirements of law and set forth the matters in dispute between 

parties with findings thereon. 35 Ind. Cas. 942 ; see also 37 Ind. Cas. 

435 = 3 O. L. J. 620 ; 2 A. L. J. 8 = 38 Ind. Cas. 509 ; 51 Ind. Cas. 751 ; 51 Ind. 
Cas.^6 ; 51 Ind. Cas. n ; 46 Ind Cas. 328. Judgment must show that Appellate 
Court has arrived at its independent conclusions by giving reasons of its own. 
20 Bom. L. R. 461=46 Ind. Cas. 161. Judgment must show that evidence 
is considered and conclusions drawn independently. 49 Ind. Cas. 733. Omission 
to consider important piece of evidence vitiates the whole trial. 49 Ind. Cas. 
832, Refusal to administer justice according to the law of the land is not justified. 
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83 P. W. R. 1917*87 P. L. R. 1917 = 4^ Ind. Cas. 244. In appealable cases, to 
obviate any cause for remand. Courts should give their finding on all important 
points. A 1. R. 1925 C\l 3i6«82 Ind. Cas. 318. 

Judgment must decide point of fact and not merely conBrm the lower Court’s 
judgment. A. I. R 1928 Cal. 408^101 ind. Cas. 245. Courts must examine 
grounds on which lower Courts * judgment is based and point out why they do 
not support it. A. I. R. 1926 Nag. 5^~89 Ind. Cas. 763. A general an 1 whole- 
sale adoption of the judgment of the Court of first instance cannot be considered as 
a sufficient compliance wiih the law. A. I. R. 1923 Lah 658=»75 Ind. Ca«. 1013. 
Failure to consider new grounds set up in appeal is not fatal. A. I. R. 1923 Lah. 
259=$ J- 97^73 Disposil of a finding remarking that 

burden of proof not discharged without discussion is bid. A. I. R. 1923 All. 412 — 
79 Ind. Cas. 40S. Where question of fact is not urged but question of law only 
is argued question of fact may be disregarded. A. 1. R. 1925 All. 585=47 A. 929 
= 23 A. L. J. 653*89 Ind. Cas. 374. Appellate Courts’ juJgment based on lower 
Courts’ judgment, which was obiter as case decided on preliminary po*nt is bad. 
A. I R. 1927 Lah. 418=9 Lah. L. J. 174 = 28 P. L. R. 330=102 Ind. Cas. 280. 
Affirming judgment merely staling that there is no reason to interfere is unsatis- 
factory. 21 O. C. 309=49 Ind. Cas. 56. Law imposes upon the Appellate Court 
the imperative duty and obligation of giving an adequate and satisfactory judg- 
ment. 43 Ind. Cas. 973. The judgment of the Appellate Court must state questions 
for determination and the nature of the evidence and must show that the evidence 
has been considered. 38 Ind. Cas. 814 ; see also 108 P. L. R. 1916=132 P. W. R. 
1916=37 Ind. Cas. 6 ; 34 Ind. Cas. 942; 34 Ind. Cas. 185. Appellate judgment 
must conform strictly to the provisions of rule 31 and con ain the points raised 
for determination and the reasons for its decision thereon. 9 Bur. L. T. 59=31 
Ind. Cas. 896. A reversing judgment of the Appellate Court should discuss the 
matters ^lly ; but where it fails to do so but has taken into account all evidence 
in arriving at the conclusion the second Appellate Court will not interfere. i 50 Ind. 
Cas. 1137 = 39 L. W. 7oi = A. ^ R. 1934 Mad 169 = 66 M. L. J. 342; see also 36 
P. L. R 253 — A. I. R. 1934 Lab. 1009. There is no authority which lays down 
that the Appellate Court before recording a finding of fact should refer to each 
and every document or piece of evidence on the record while recording its finding. 
It should be assumed that all the relevant evidence was brought to the notice of 
the Judge and he had it in his mini when he delivered his judgment. 164 Ind. Cas. 
252 = A. I- R. 1936 Lab. 543. Where a Judge disposes of in a single judgment 
four appeals, each of which raises a question quite distincL from that raised in the 
other three and the parties are also not the same, and the judge has not given proper 
consideration to the points for decision in the appeal*, in one of the four appeals 
can the so-called judgment be regarded as a judgment within the meaning of 
Order 4?, rule 31. A. 1. R. 1936 Rang. 202. 


32 . LS. 577 .] The juJgment may be for confirming, varying or reversing 

,. the decree from which the appeal is preferred, 

What judgment may direct. parties to the appeal agree as to the 

form which the decree in appeal shall take, or as to the order to be made in 
appeal, the Appellate Court may pass a decree or make an order accordingly. 
Notes. — A. 1 . R. 1928 Oudh 22 = 2 Luck. 435 ; 6 Lah. L. J. 506 = 84 Ind. Cas 946. 


33 . \^New,\ The Appellate Court shall have power to pass any decree 

and make any order which ought to have been 
Power of Court of Appeal. passed or made and to pass or make such further 
or other decree or order as the case may require, and this pawer may be 
exercised by the Court notwithstanding that the appeal is as to part only of 
the decree and may be exercised in favour of all or any of the respondents or 
parties, although such respondents or parties may not have filed any appeal 
or objection: 

*[Provided that the Appellate Court shall not make any order ttnder 
section 85 A, in pursuance of any objection on which the Court from whose 
decree the appeal is preferred has omitted or refused to make such order]. 


* This proviso was added by s. 4 of Act 9 of 1922, 
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Illustration, 

A claims a sum of money as due to him from X or Y, and in a suit against both 
obtains a decree against X. X appeals and A and Y are respondents. The 
Appellate Court decides in favour of X. It has power to pass a decree against Y. 

Scope. — The ‘‘parties'* in rule 33, includes persons other than those who 
have been arrayed as appellants or respondents in the appeal. A. I. R. 1929 All. 
243*51 A. 575* Appellate Court must take notice of events happened since the 
institution of the suit or appeal and mould its decree according to the circumstances 
at the time of the final decree. A. I. R. 1930 Bom. 254=54 B. 125 = 32 Bom. L. R. 
135. Rule 33 must be applied with caution. A. I. R 1Q34 Pat. 134. Appellate Court 
can pass decree which it thinks fit and proper. A. I. R. 1932 Rang. 123 (F. B.) =10 
Rang. 412. Those Rules should be applied only in cases where but for re-course to it 
ends of justice would be defeated. A. I. R. 1933 Cal. 165 = 56 C. L. J. 285. Appellate 
Court would not interfere except for very cogent reason. 34 P. L. R. 844= A. 1. R. 
1933 Lah. 682. Appellate Court can under Order 4 t, rule 33, alter decree of trial 
Court when appellant is entitled equitably to such relief. A. I. R. 1931 Lah. 370. 
Power under rule 33 can be exercised in favour of party not on record in appeal. A. 

I. R. 1933 Mad. 806. Rule 33 gives discretion in order to further ends of justice and 
not to favour one party as against another. A. I. R. 1933 Pat. 224. Discretion 
should not be exercised unless success of appeal would render granting of relief just 
against non-appealing party. A. I. R. 1933 Nag. i36. Ordinarily the exercise of 
the power conferred under rule 33 should be limited to cases where, as the result 
of the Appellate Court's interference in favour of the appellants a further inteference 
is required to adjust the rights of the parties in accordance with justice, equity and 
good conscience. A. I. R. 1928 Cal. 448= 113 Ind. Cas. 32. The illustration to the 
rule is only a type of class of cases does not by any means exhaust the class of cases 
in which the powers of the Appellate Court under this rule may be invoked. 53 M. 
881= A. I. R, 1930 Mad. 801 = 32 L. \V. 395. Appellate Court has power to pass a 
decree in favour of persons who have not appealed or preferred objection. A. I. R. 
19:9 Cal. 123 = 32 C. W. N. 1228 = 56 C. 589=48 C. L. J. 281. Power of the Appellate 
Court in appeal from ex parte decree is not confined only to the investigation of the 
cause of non-appearance. A. I. R. 1929 Cal. 322=56 C. 21 = 121 Ind. Cas. 675. 
Appellate Court becomes seized of the entire proceedings and becomes vested with 
the jurisdiction of confirming, varying and reversing the decree from which the 
appeal is preferred. A. I. R. 1930 Oudh 13=6 O. W. N. 644—119 Ind. Cas. 462. 
The Appellate Court can grant relief to a defendant who had a right to appeal but 
has not appealed. A. I. R. 1929 All. 334=117 Ind. Cas. iii ; but see 1930 A. L. J. 
1298. Where appeal against the whole decree has been preferred by one defendant, 
on a ground common to all, it can be set aside as against all. A. I. R. 1929 Mad. 
230=29 L. W. 220=56 M. L. J. 255=116 Ind. Cas. 844. Any Appellate Court can 
exercise its discretionary powers under this rule in favour of a respondent though 
cross-appeal not preferred or memorandum ol cross-objections challenging ihe decree 
passed by the first Court not filed. A. I. R. 1930 Mad. 801 = 127 Ind. Cas. 624=53 
M. 881 (F. B.) ; see also A. I. R. 1930 Mad. 801= 1930 M. W. N. 798 = 59 M. L. J. 
634=53 M. 881 = 127 Ind. Cas. 626 ; A I. R 1930 Rang. 190=127 Ind. Cas. 597 ; 42 
Ind. Cas. 443; 42 Ind. Cas. 414; 42 Ind. Cas. 41 1. Appellate Court can 
dechre not only that the appeal has abated but also that the suit has abated. 
A. I. R. 1929 Lah. 256=118 Ind. Cas. 437. 

A mere danger of multiplicity of suits is not sufficient for the dismissal of the 
whole appeal when a decree in favour of the plaintiffs against one set of defendants 
is possible. A. I. R. 1928 All. 172 = 50 A. 559=26 A. L. J. 217 = 1 14 Ind. Cas 117. 
Appellate Court has no power under this rule to reverse the mortgage decree of the 
lower Court and pass money decree instead, inspite of the fact that the mortgagors 
have not appealed nor filed a cross-objection. A. I. R. 1928 Nag. 322 = 112 Ind. Cas. 
893. In a suit by some co-sharers making others co-defendants, the Appellate Court 
is competent to make all co-defendants as plaintiffs and pass decree in their favour. 
43 C. 660=20 C. W. N. 522 = 30 M. L. J. 529=18 Bom. L. R. 418=24 C. L. J. 1=33 
Ind. Cas. 452. In case of erroneous decree of trial Judge, High Court can modify 
it wnen appellant brings whole decree on appeal. 44 C. 759=44 I- A. 65 = ic; A. L. 

J. 217=25 C. L. J. 279=21 C. W. N. 577*19 Bom. L. R. 450 (P. C.) = 39 Ind. Cas. 
156. This rule must be applied very carefully. This rule should never be applied 
to enable litigant to evade provisions of other statutes. 48 Ind. Cas. 78=28 C. L. J. 
123 ; see also 38 Ind. Cas 361 ; 20 C. W. N. 544*32 Ind. Cas. 499=22 C. L. J. 397 ; 

C. P. Code— 100 
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22 C. L. J. 394= 20 C. W. N. 542=32 Ind. Cas. 494- Where there is no cross- 
objection by any other party the Court has no power to set aside so much of a 
as has been in favour of appellant, ii Bur. L. T. 19— 39 Cas. 380. Appellate 

Court is empowered to grant relief against defendant who is not a party. 04 mu. 

Cas. 178 ; see also i P. L. T. 434-56 Ind. Cas. 262=5 P* L- J- 328 ; 3 Lah L. J. 
231*=^ Ind. Cas. 705 ; 44 Ind. Cas. 51 ; but see 63 Ind. Cas. 973^:13 Bur. L. 1. 
163. The rule is not controlled by Order XXIf. 62 Ind. Cas, 623. Appellate Court 
is competent to modify decree in favour of defendant not impleaded general^. Court 
should implead absent party when necessary. 53 Ind. Cas. 201 = 10 L. 357* 
(1919) M. W. N. 807 •, see also 34 M. L. J. 177-45 Ind. Cas. 949 = 24 M- L. T. 2»o. 
31 Ind. Cas. 978. Appellate Court is empowered to pass decree against any or 
all co-defendants. 37 Ind. Cas. 842 ; see also 38 Ind. Cas. 140 •, 39 Ind. Cas. 149. 
Appellate Court should not pass decree for relief not claimed in plaint. 2 rat. 
L. J. 698=43 Ind. Cas. 463. Power of Appellate Court to remand is not limiieU 
to one under Order XLI, r. 23 it has power to remand a case for retrial. 23 Bom. 
L. R. 769=46 B. 184. 

Rule 33 is discretionary and no Court would pass decree in favour of non- 
appealing party or in favour of person not made party in appeal, i Lah. 396=54 
Ind, Cas. 971 ; see also 49 Ind. Cas. 834 = 23 C. W. N. 223; 47 Ind. Cas. 917. 
Appellate Court is empowered to pass decree in favour of any party or to vary 
or reverse it. 51 Ind. Cas. 981 ; see also 51 Ind. Cas. 819=59 P. W. R. 19*9 ; 
36 Ind. Cas. 499=43 C. 417 ; 5 Pat. L. W. 213 = 36 Ind. Cas. 537 = (i9i8) Pat. 26. 
Appellate Court can correct accidental slips in judgment or decree of lower Court 
on its own motion. 48 Ind. Cas. 193. Appellate Court should take note of events 
during suit. 4 Pat. L. J. 312 = 50 Ind. Cas. 857. Appellate Court is competent to 
remand the whole case on merits where suit had been partly decreed in appeal 
and no second appeal is preferred against portion allowed. 46 C. 738 — 
52 Ind. Cas. 8of. Rule 33 gives Court wide discretion when justice requires it. 5 
P. L. J. 328= I P. L. T. 434= 56 Ind. Cas. 262 •, see also A. I. R. 1922 Cal. 398 — 49 
C. 379=69 Ind. Cas. 981. Appellate Court has powers under rule 33 to interfere 
with a portion of the decree of the trial Court which has not been appealed 
against in a case where the Appellate Court adopts tne ground of decision 
of the trial Court and tries to give complete effect to it. A. I. R. *924 I at. 
322 = 72 Ind. Cas. 96. The Appellate Court has no power to order by its 
judgment that a respondent who had not been formally transposed as 
appellant, should be shown as appellant. A. I. R. 1923 All. 1 19 = 20 A. L. J. 980= 
71 Ind. Cas. 424. Where the plaint was rejected in the trial Court on the ground 
of insufficiency of Court-fee, Appellate Court can reverse the decismn and has 
power to reject the plaint on any other ground i.e,, limitation. A. I. R. 1923 Wag, 
30=69 Ind. Cas. 521. Appellate Court can make such orders as are necessary 
to terminate the controversies and to do justice between the parties by making the 
necessary alterations in the decree of the lower Court. 68 Ind. Cas. 3^7 -“4 U- * 

R. 25. Apart from scope under Order 41, rules 20 and 33 Court possesses in- 
herent power to add parties. A. I. R. 1921 Cal. 722 = 21 C. L. J. 405 = 67 Ind. Cas. 
10. Power of Appellate Court under rule 33 can be exercised in revision to make IM 
decree consistent. A. I. R. 1923 Mad. 392=17 254 = 74 Ind. Cas. 4* • 

Reversal in favour of non-appealing defendant can be effected under rule 33* A. 1. 
R. 1924 Bat. 336 = 75 Ind. Cas. 946. 

High Court should under rule 33, exercise powers with care and discretiwi and 
only when the party appealing to it can fairly be said to be entitled to the relief equi- 
tably. A. I. R. 1928 Lah. 599-9 Lah. 291 = 29 P. L. R. 477=112 Ind. Cas, 
425 ;ieealso A. I. R. 1928 All. 746=51 A. 63=26 A. L. J 1139=111 Ind. Cas, 75i- 
But there is nothing iii this rule to indicate that relief would be granted to a 
person who is not before the Court and whose rights are not the subject-matter 
of enquiry in the appeal and whose presence is not necessary for the final 
settlement of any dispute between the parties who are actually before the Court, 
and whose legal rights would not be in any way affected by any decision at 
which the Court might arrive after the hearing of the case. A. I. R. 1928 All. 
746=51 A. 63=26 A. L.J. 1139=111 Ind. Cas. 75*- The word ' parties under 
rule 33, does not include persons other than those who are arrayed as appellants 
or respondents in the appeal. Ibid, Appellate Court has power to vary decree in 
favour of respondent even in his absence. A. I. R. 1927 Nag. 196=101 Ind. Cas. 
255, Rule 33 empowers the Court to vary the decree in such a way or pass such 
an order as to make the party in whose favour the order of the low^r Court 
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was passed liable under the order passed by the Appellate Court. A. I. R. 1926 
Cal. 335==3 o C. W. N. 45 = 90 Ind. Cas. 986. Under this rule it is competent to 
the Appellate Court to vary the decree. A. I. R. 1937 Cal. 10. A technical mistake 
can be rectified under this rule. A. I. R. 1937 All. 401. 

While Order 41, rule 33, C. P. Code, authorises the Appellate Court to pass a 
decree in favour of a party who has not been heard, it does not authorise the 
Court to pass a decree against a person who is not a party to the appeal. The 
powers under the rule cannot be exercised to the detriment or prejudice of a person 
who is not given a hearing. 61 C. 919. Under this rule, the Appellate Court has 
power to deal with a case in such a manner as to adjust the rights of ail the 
parties concerned. 59 C. L. J. 318. This rule ought not to be applied to cases 
where there has been distinct and sepirate decree against the defendants who 
have not chosen to appeal. A. I. R. 1934 Pat. 524= 150 Ind. Cas. 784. The Ap- 
pellate Court under rule 33 records the compromise and gives a decree in terms 
of it. 15 L. R. 14 (Rev.). Order 41, rule 22, does not enable a respondent as a 
matter of right to urge cross-objections against another respondent, though the 
very wide discretion given by rule 33 will entitle the Court, in exceptional case 
where justice requires it, to entertain objections by one respondent against another. 
A. I. R. J934 Pat. 134=13 Pat. 200=15 Pat. L. T. 42. It is open to an Appellate 
Court to grant relief to a party by way of a perpetual injunction, which has been 
refused by the trial Court although there is no appeal or cross-objection by that 
party on the point. 63 C. 1008 = 40 C. W. N. 916 = 63 C. L. J. 210. Where an appeal . 
is filed by the defendant, the Court in a proper case can grant a relief to the 
plaintiff respondent, which was refused by the lower Court even when against 
that finding there is neither appeal nor cross-appeal by the respondent. 40 C. 
W. N. 1397 ; but see 39 C. W. N. 42o=A. I. R. 1935 Cal. 458. Addition of party 
after expiry of limitation by lower Appellate Court is not proper. A. I. R. 1935 
Rang. 364=159 Ind. Cas. 186. Very wide powers are given to the Appellate 
Court by this rule. A. I. R. 1935 Lah. 378=158 Ind. Cas. 71. Where one of 
the two appeals from a decree is found to be time-barred, and the appel^ 
lants in that appeal, who happen to be respondents in the other appeal, seek 
under this rule whatever relief is given to the appellants in the second appeal, 
but the interest of each of the appellants is distinct and independent, such relief 
cannot be granted. A. I. R. 1935 Lah. 889. 

Rule 33 does not authorise modification of decree in favour of a person not a 
party to appeal. A. I. R. 1926 Nag. 135 = 89 Ind. Cas. 803. Where suit is 
decreed as against the first two defendants but dismissed as against the third 
defendant and tlie first two defendants appealing but the plaintiff did not, the 
Appellate Court can pass a decree against the 3rd. defendant alone exonerating 
the first two defendants. A. I. R. 1925 All. 555*47 AH. 597 = 23 A. L.J. 501=88 
Ind. Cas. 438. 

Court will not apply rule 33 in favour of party who has appealed or filed cross- 
objections and failed without strong reasons. A 1 . R. 1925 Lah. 2= 17 P. W. R. 
1923 s 79 Ind. Cas. 670. Where only one of the defendants appeals from a decree, 
Appellate Court is quite competent to set aside the whole decree although the 
other defendant had not appealed. 75 Ind. Cas. 946 = A. I, R. 1924 Pat. 336=11923) 
Pat. 332 ; see also 32 Ind. Cas. 491=22 C. L. J. 391. Appellate Court is enabled 
to deal with the entire decree although the appeal may be as to a part of the decree, 
and also to give directions in favour of parties who have actually not filed any 
appeal or objection. 79 Ind. Cas. 794=3 Pat. 327=5 P. L. T. 21. Save when 
it is necessary in the interest of justice to give effect to the Appellate Court's 
decision by interfering in some way or other with the rights of those parties which 
are not the subject of appeal before the Appellate Court there is no right whatever 
in the Appellate Court to interfere. 82 Ind. Cas. 984= A. I. R. 1925 Pat. 285=4 
Pat. 37. Court cannot exercise its discretionary power under rule 20 or under rule 
33 to add new respondents to an appeal after the period of limitation for filing an 
appeal has elapsed and the lower Court’s decree has become res judicata. A. I. 
R. ifl25 Rang. 108 = 2 Rang. 541=3 Bur. L. J. 259 = 84 Ind. Cas. 522; 32 
C. W. N. 28 i = A. I. R. 1927 P. C. 252. Rule 33 enables the Court to do 
complete justice between the parties to the appeal. Court may grant relief to the 
respondent although he has not filed an appeal or preferred an objection. A. I. R. 
1928 All. 77 = 50 All. 218 = 25 A. L. J. 1017=108 Ind. Cas. 728. 

Rule 33 should not be construed too widely, lest it lead to an abrogation of the 
rule of C» P. Code, the Court Fees Act and the Limitation Act. It should be 
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limited to cases where in interferring on behalf of the appellant it becomes necessary 
to alter the decree in favour of the respondent or respondents against other respon- 
dents lest injustice result. This rule does not give a right to a respondent to urge 
something in his favour against another respondent who has nothing to do with 
the result of the appeal, without his filing an appeal or memorandum of objections 
himself. A. I. R. 1927 Mad. 620—50 M. 614 = 52 M. L. J 612 = 25 L. W. 699= 103 
Ind. Cas. 394 ; see also A. I. R. 1929 All. 195 = 107 Ind. Cas. 569. 

Where one of the alternative roliefs has been refused by the lower Court, the 
Appellate Court for the ends of justice can refuse that relief and can grant the relief 
which has been refused by the lower Court. A. I. R. 1927 Cal. 831 = 46 C. L. J. 
247=105 Ind. Cas. 600. Ordinarily the powers contained in rule 33 are limited 10 
those cases where as a result of the Appellate Court's interference with a decree in 
favour of the appellant, a further interference is required in order to adjust the 
rights of the parties in accordance with justice, equity and good conscience. A. I. 
R. 1926 Cal. 57“ 89 Ind. Cas. 24. Court has power to consider the circumstances 
subsequent to the decree appealed from. A. I. R. 1925 Nag. 251 = 8 N. L. J. 14 = 
95 Ind. Cas. 371. Where only one plaintiff appeals against the dismissal 
of a suit Court has power to set aside the entire decree and grant relief to all the 
plaintiffs. A. I. R. 1926 All. 425 = 94 Ind. Cas. 315. Appellate Court has power 
to vary the decree appealed against where there is a common defence even in 
favour of persons who have not appealed but who were parties to the suit. 94 Ind. 
Cas. 347 = IQ27 All. 37 = 24 A. L. J. 586. The omission on the part of the party 
to file a memorandum of objections praying for the amendment of the decree 
when Appellate Court has cognizance of the case, does not affect the party’s 
inherent right to have a decree in accordance with the judgment passed in his 
favour. A. I. R. 1925 Mad. 735=49 M. L. J. 385 = 88 Ind. Cas. 828. Appellate 
Court can give any judgment and make any order which ought to have been made, 
and to make such further or other order as the case may require under rule 33 
although the appeal may be from a part of the judgment only, and although the 
respondent may not complain of the decision. A. I. R. 1926 Oudh 304=130. 
L. J. 648=3 O. W. N. 299=95 Ind. Cas. 957 ; see also 45 C. L. J. 119 = 30 C. W. 
N 885 = A. I. R. 1926 Cal. 1042 = 96 Ind. Cas. 474. In a mortgage suit, Appellate 
Court is at liberty under this rule to make a decree for sale of the mortgaged 
property, including the part of it in which some of the other defendants are 
interested against all the defendants if they are all parties before it. A. I. K. 
1927 Mad. 349«>52 M. L. J. 135. Rule 33 is not applicable where a person is a 
party to a suit but not made party to the decree. A. 1 . R. 1926 Lah. 499=8 Lah. 
L. J. 333 = 27 P. L. R. 576=97 Ind. Cas. 338 Where no appeal is filed by party 
against whom a decree has been passed nor cross-objections when the opponent 
files an appeal, he cannot be allowed to dispute the decision of the Court below 
against him. A. I. R. 1927 Bom. 128 = 28 Bom. L. R. 627 = 98 Ind. Cas. 383. 


24. [S 576.] Where the appeal is heard by more Judges than one, any 
^ , Judge dissenting from the judgment of the 

Dissent to be recorded. Court shall state in writing the decision or order 

which he thinks should be passed on the appeal, and be may state his reasons 
for the same. 


Decree in Appeal, 

Date and contents of decree. t®' 579.] (1) The decree of the 

Appellate Court shall bear date the day on 
which the judgment was pronounced. 

(2) The decree shall contain the number of the appeal, the names and 
descriptions of the appellant and respondent, and a clear specification of the 
relief granted or other adjudication made. 

(3) The decree shall also state the amount of costs incurred, in the ap{)eal, 
and by whom, or out of what property, and in what proportions such costs 
and the costs in the suit are to be paid. 

(4) The decree shall be signed and dated by the Judge or Judges who 
pasaed it : 
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Provided that where there are more Judges than one and there is a 
, , j. . / » • j difference of opinion among them, it shall not 

m^nt®nwd”o^TgnL«e.’ be necessary (or any Judge dissenting from the 

judgment of the Court to sign the decree. 

N. B . — For local amendments in Lahore and Madras . — Vide infra. 

Notes. — 31 Ind. Cas. 086 ; 22 C. L. J. 391. 

36 [S. 580.] Certified copies of the judgment and decree in appeal 

r.t -..J shall be furnished to the parlies on applica- 

dSL" f bi“l5S.d“» ■» I'd Appellee and at that, 

parlies. expense. 

87. |S. 5S1] A copy of the judgment and of the decree, certified by 
^ , the Appellate Court or such officer as it appoints 

“ in this behalf, shall be sent to the Court which 
appealed from. passed the decree appealed from and shall be 

tiled with the original proceedings in the suit, 
and an entry of the judgment of the Appellate Court shall be made in the 
register of civil suits. 

N, B . — For additional rules in Allahabad, Bombay, Lahore, Madras, Oudh, 
Patna, Sind and Peshwar. — Vide infra. 


ORDER XLII. 

Appeals from Appellate Decrees, 

1. [S. 587.] The rules of Order XLl 
* shall apply, so far as may be, to appeals from 

appellate decrees. 

N, B . — For local amendments in Allahabad, Lahore, Madras and Sind . — Vide 
infra. 

Scope — Memo must be accompanied by copy of judgment of first Court. 
Failure within time emails rejection of appeal. 73* Ind. Cas. 910 ; see 63 Ind. Cas. 
338*43 A. 660 •, A. I. R. 1927 All. 747 ; 67 Ind. Cas. 67o=»3 Lah. 255. 


ORDER XLIII. 

Appeals from Orders, 

- , , , 1. [S. 588]. An appeal shall lie from 

Appeals from orders. following orders under the provisions of 

section 104, namely : — 

{a) an order under rule 10 of Order Vli returning a plaint to be present- 
ted to the proper Court ; 

(6) an order under rule 10 of Order Vlli pronouncing judgment against 
a party ; 

{c) an order under rule 9 of Order IX rejecting an application (in a 
case open to appeal) for an order to set aside the dismissal of a suit ; 

(d) an order under rule 13 of Order IX rejecting an application .(in a 
case open to appeal) for an order to set aside a decree passed ex parte ; 

(tf) an order under rule 4 of Order X pronouncing judgment against a 
party ; 

^ an order under rule 21 of Order XI ; 

fjg) an order under rule 10 of Order XVI for the attachment of property ; 

(h) an order under rule 20 of Order XVI pronouncing judgment against 
a party ; 

(f) an order under rule 34 of Order XXI on an objection to the draft of 
a document or of an endorsement ; 
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O’) an order under rule 72 or rule 92 of Order XXI setting aside or 
refusing to set aside a sale ; 

(^) an order under rule 9 of Order XXII refusing to set aside the abate- 
ment or dismissal of a suit ; 

(/) an order undet rule 10 of Order XXII giving or refusing to give 
leave ; 

(w) an order under rule 3 of Order XXIII recording or refusing to 
record an agreement, compromise or satisfaction ; 

(«) an order under rule 2 of Order XXV rejecting an application (in a 
case open to appeal) for an order to set aside the dismissal of a suit ; 

(o) an order under r. 2, r. 4 or r. 7 of Order XXXIV refusing to extend 
the time for the payment of mortgage-money ; 

(p) orders in interpleader suits under rule 3, rule 4 or rule 6 of Order 
XXXV ; 

(^) an order under rule 2 , rule 3 or rule 6 of Order XXXVill ; 

(r) an order under rule 1 , rule 2 , rule 4 or rule 10 of Order XXXIX ; 

(j) an order under rule 1 or rule 4 of Order XL ; 

(/) an order of refusal under rule 19 of Order XLI to re-admit, or under 
rule 21 of Order XLI to re hear an appeal ; 

(//) an order under rule 23 of Order XLI remanding a case, where an 
appeal would lie from the decree of the Appellate Court , 

(v) an order made by any Court other than a High Court refusing the 
grant of a certificate under rule 6 of Order XLV ; 

( 7 v) an order under rule 4 of Order XLVII granting an application for 
review. 

B . — For local amendments in Allahabad, Bombay, Calcutta, Madras, Oudh 
and Rangoon.— //t/ra. 

Scope of the rale. — *‘We suggest that there should be appeals from orders 
pronouncing judgment against a party under Order VIII, r. 10 ; Order X, r. 4 
and Or. XVI, r. 20. These orders are under the present law appealable as 
decrees, but having regard to the definition of a decree under the Code they would no 
longer be appealable in the way, and we think it is necessary to make them appeal- 
able as orders. We have also given an appeal against an order made under rule 
21 of Orders XI.” — Report of the Select Committee, There can be no doubt that 
the right of appeal is a creature of statute, and when such right is expressly 
conferred by the statute, there is no right of appeal. A. I. R. 1936 Cal. 485^63 
C. L. J. 277 = 40 C. W. N, 992. Section 104 of the C. P. Code conferred a right 
of appeal only in respect of orders specified in that section or in Order 43, rule 1, 
58 M. 814=157 Ind. Cas. 1012 = 1933 M. W. N. 582 = 41 L. W. 8ii = A. 1 . R. 1935 
Mad. 609=69 M. L. J. 99. Appeal can lie on a portion of the order if the order 
itself is appealable. A. I. R. 1922 All. 93=20 A. L. J. ii =*44 A. 209=64 Ind. 
Cas. 932. 

Clause (a). — An order under rule 10 of Order VII by a Court of first instance 
returning a plaint to be presented to the proper Court is appealable under this order. 
2 A. 357 ; 4 A. 478 ; 53 Ind. Cas. 1001 = 23 C. W. N. 942 ; 47 Ind. Cas. 7. Similarly 
an appeal is competent where such order is passed by a Court of first appeal. 
25 A. 174 (F. B.) ; see also 26 C. 275-3 C. W. N. 243 ; 19 A. L. J. 305=62 Ind. 
Cas. 399 ; 79 Ind. Cas. 1024 ; 52 Ind. Cas. 801 =46 C. 738 ; 97 Ind. Cas. 790= 51 M, 
L. J. 1 19= A. I. R. 1926 Mad. goo ; 22 Ind. Cas. 614 = 36 A. 58 ; 1 L. B. R. 32 ; 
but see A. I. R. 1930 Lah. 839= 128 Ind. Cas. 491. An order returning a mamoran- 
dum of appeal for presentation to the proper Court does not come within this rule 
and therefore is not appealable. 31 C. 344 ; 13 A. 320=11 A. W. N. 96 ; 63 Ind. 
Cas. 951 = A. I. R. 1921 All. 177*19 A. L.J. 868=63 Ind. Cas. 951 ; 56 Ind. Cas. 
865 = 2 Lah. L. J. 366 ; A. I. R. 1930 Lah, 832 = 31 P. L. R. 536 — 128 Ind. Cas. 49 < ; 
47 Ind. Cas. 16 = 16 A. L, J. 630=40 A. 659. No appeal lies from an order rejecting 
a plaint under Order Vil, rule 11, when bised on a question of valuation. 4 Pat. L. 
J. 57*49 Ind. Cas. 4^2. An order rejecting or returning an application for leave 
to sue in forma pauperis on the ground that the Court has no jurisdiction does 
not fall under this sub-clause and as such is not appealable. 158 Ind. Cas. 1012= 
i 935 M. W. N. 1135=42 L. W. 647«A. I. R. 1935 Mad. 1043. Plaintiff does not 
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lose his right of appeal against an order returning a plaint by filing it in 
the Court to which he is directed. 34 M. L. J. 397=41 M. 721 = 45 Ind. Cas. 89. An 
order returning the plaint under rule 10 of Order VII, is appealable under Order 
XLllI, rule 1 clause (a) and as the order passed by the Appellate Court becomes 
final under s. 104, clause (2), section 105, does not preclude the aggrieved party from 
disputing the correctness of the remand order in second appeal if he is otherwise 
entitled to do so. A. I. R. 1926 Mad. 900 = 51 M. L. J. 119=97 Ind. Cas. 790. 
An application for a decree under Order 34* rule 6, cannot be considered to come 
under "plaint** and consequently an appeal does not lie under Order 43, rule 1 (a) 
from order returning such application to be presented to the proper Court. 1931 
A. L. J. 893 = A. I. R. 1931 All. 192. 

Clause (b). — An order pronouncing a judgment is appealable. A. I. R. 1931 
Lah. 77 = 31 P. L. R. 946= 131 Ind. Cas. 129. Under this sub-rule, no appeal lies 
on an order refusing to pronounce judgment. Ibid, 

Clause (c).— Where on dismissal of a su*t for default of appearance, the plaintiff 
applied for restoration of the suit, and his application for restoration was dismissed 
for non-prosecution, the order of dismissal of the application is one under Order g, 
rule 9 and an appeal therefore lies against that order to the District Judge under 
this sub-rule. 1936 A. L. J. 305 = A. I. R. 1936 All. 737. This sub rule applies only 
in cases when a suit has been dismissed. While the order dismissing the petitioner's 
first application remains in force, no fresh application can be ntade to set aside the 
dismissal of the suit. The order dismissing the second application is not an order 
refusing to set aside the dismissal of a suit within the meaning of clause (c) of rule 
1 of Order 43. 36 C. L. J. 184 = 69 Ind Cas. 1003 = A. I. R. 1922 Cal. 572. An appli- 
cation to set aside an ex parte decree was dismissed for default. An application 
was then made to have that dismissal set aside and for restoration of the original 
application, but that was dismissed on the merits. An appeal having been preferred 
against the latter order of dismissal : Held that no appeal lay under Order 43» rule 
1(c). 58 Ind. Cas. 814=157 Ind. Cas. 1012 = 1935 M. W. N. 582 = 41 L. W. 811 = 
A. I. R. 1935 Mad. 609=69 M. L. J. 99- Although an order rejecting an applica- 
tion under Order 9, rule 9. is open to appeal under this sub»rule, an order allowing 
such an application is not open to appeal. A. I. R. i934 Oudh 49* = ** O. W. N, 
1373= 152 Ind. Cas. iio. Where the plainiifTs application under Order IX, rule 9, is 
rejected on the ground of previous dismissal under Order XVII, rule 3 and not under 
Order XVII. rule 2 the plaintiff can appeal against it under Order XLIII, rule i. 
A. I R. 1923 Pat. 223 = 4 Pat. L. T. 46=73 Ind. Cas. 373. A dismissal of suit for 
default comes under Order IX. rule 8 and the dismissal of application for restoration 
is appealable under Order XLIII. r. i(c), 2 U. P. L. R. (A) 288 = 57 Ind. Cas. 245. 

An order of dismissal of an application for restoration of the application, dismissed 
in default, for restoration of the suit, dismissed in default is appealable. A. I. R. 
1923 Nag. 293-19 N. L. R. 119=75 Ind. Cas. 589. An appeal lies from an order 
of a Judge of the High Court in original jurisdiction rejecting an application under 
Order IX rule 9 for the restoration of a suit dismissed for default. 20 C. W. N. 
594=23 c! L. J. 443 = 43 C. 857 = 34 Ind, Cas. 634. “Case open to appear need not 
be necessarily construed only With reference to the decree and to no other order. 
A. I. R. 1928 Mad. 9' 9-55 M. L. J. 262 = 29 L. W. 493=112 I“d. Cas. 691. An 
application to set aside a sale is a suit within clause (c). 20 C. W. N. 1203 = 33 

Ind. Cas. 80. The words are perfectly general and they mean whether the case is 
open to appeal and not whether an appeal can be successfully prosecuted against 
the decree. 14 A. L. J. 332 = 38 A. 297 = 33 Ind. Cas. 80. No appeal hes from an 
order dismissing for default, an application to set aside the dismissal of a suit under 
Order IX. rule 9 as it is not covered by rule i(c) of Order XLIII. A. I. R. 1928 Pat. 
336 = 7 Pat 353 = 9 P.L. T. 669=109 Ind. Cas. 264 Where an application to set 
aside a decree is dismissed for default and the Court refuses to set aside the order 
of dismissal and restore the application, no appeal lies against the order. A. I. R. 
1022 All. 337 = 20 A. L. J. 519=67 Ind. Cas. 320. No appeal lies from an order 
rejecting an application to set aside the dismissal of an applicauon for restoration 
of a suit dismissed in default. 28 N. L. R. 83=139 Ind. Cas. 296= A. I. R. 1932 
Nag.^ioi. 

Olause (d)— The words of Order 43 . f“I® * perfectly general. The words 

"in a case open to appeal** have no reference to the appeal against the decree 
actually passed. If there could be no appeal against a decree that could be passed 
in the suit or proceeding under any circumstancesj there would be no appeal against 
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an order refusing to set aside an ex parte decree passed in such a suit or proceeding. 
A case is not open to appeal within the meaning of this sub-rule when no appeal 
would lie against a decree under any circumstance. 63 C. L. J. 277^^0 C. W. N. 
992= A. I. R. 193b Cal. 485. Under clause (d), an appeal lies against an order 
under rule 13 of Order IX rejecting an application (in a case open to appeal) for an 
order tot set aside a decree passed ex parte, A. I. R. 1934 Rarg. 202= 149 Ind. Cas. 
777 «b 6 R. R. 325 ; see also 2 B. 644 ; A. I. R. 1927 Pat. 240= loi Ind. Cas. 753=6 
Pat. 474=8 P. L. T. 604. An order refusing to set aside an preliminary 

decree in a mortgage-suit is appealable though a final decree has been passed 
before the filing of the appeal. A. I. R. 1928 Cal 721 = 48 C. L. J. 28 = 32 C. W. N. 
858=117 Ind. Cas. 557. An order rejecting the application for an order to set aside 
a decree passed ex parte is appealable on ground that the conditions which lawfully 
imposed on the defendants are not complied with. A. I. R. 1927 Bom. 1 = 51 B. 
67 = 28 Bom. L. R. 1245 (F. B.) = 99 Ind. Cas. 384 ; see also A. I. R. 1925 Mad. 1182 
= 88 Ind. Cas. 196. An appeal lies from an order dismissing for default an auplica- 
tion to set aside an ex parte decree. 36 Ind. Cas. 798. An order setting aside an 
ex parte decree passed in SL resumption suit, although not appealable under rule i, 
is appealable under the Oudh Rent. Act. 3 O. L. J. 229=34 Ind. Cas. 702. An 
appeal lies to the District Judge only when an application lies to the Court of 
first instance under Order IX, rule 13. A I. R. 1925 All. 267 = 47 A. 140=85 Ind. 
Cas. 470. Rejecting an application in Order XLIII, rule i(d), implies an immediate 
rejection and not a conditional or prospective rejection, e., an order imposing a 
condition before setting aside. 6 L. W. 757 — 43 Ind. Cas. i. An appeal from the 
r.r Parte decree is no bar to appeal from an order rejecting an application for setting 
aside the ex parte decree. A. 1 . R. 1974 Lah. 224=72 Ind. Cas. 900. In an appeal 
from an order rejecting an application to set aside e.i* decree, the Appellate 
Court cannot transgress the provisions of Order IX, rule 13 for reasons for setting 
aside the decree A. I. R. 1925 All. 610=24 A. L. J. 56=48 A. 175 = 90 Ind. Cas. 
180. Where a Munsiff rejects the application to set aside the ex parte decree 
passed by a Munsiff, having small cause powers, who is succeeded by former who 
had no small cause powers, no appeal lies to the District Judge. 65 Ind. Cas. 
967 = A. I. R. 1922 AH. 50=20 A. L. J. 208. An order purporting to be made 
under Order IX, rule 13, dismissing an application for restoration of an application 
to set aside an ex parte decree is not appealable. 49 Ind. Cas. 745. No appeal 
lies from an order granting an application under Order IX, rule 13. 17 A. L. J. 1052 
= 52 Ind. Cas. 901. An order ref^using to set aside a dismissal of a suit under 
Order IX, r. 4, is not appealable. 27 C. L. J. 1 17 = 43 Ind. Cas. 374. An order 
passed under Order IX, rule 9, d;‘^missmg for default, a petition to restore a suit dis- 
missed for default is not appealable. 2 P. L. VV. 221 = 2 P. L. J. 720 = 43 Ind. Cas. 54. 

ClauRe (e). — This clause corresponds to clause (10) of old section 588. The 
order under s. 120 of the old Code from which an appeal was allowed by clause 
(10) of old section 58S, was an order under the second paragraph of s. 120 passing 
a decree against the defaulting party. 3 O. C. 31. The sub-clause states that an 
appeal will lie against the order **pronounring judgment against a party.” 

Clause (fj.— Rule 21 of Order XI, corresponds to section 1 36 of the old Code. 
Under the old Code an order under s. 136 of the Code of Civil Procedure dismissing 
a suit, has been held to be decree, and as such is appealable. 6 C. L. J. 374 ; 19 B. 
307; 7A. 159. An order under rule 21 of Order XI is made appealable by this 
sub-rule. 

Clause (g) — Rule 10 of Order XVI corresponds to s. 168 of C. P. Code of 1S82. 
An order of arrest before judgment and that of attachment before judgment are both 
appealable. The former is appealable under s. 104, C. P. Code. A. I. R. 1924 
Rang. 361 = 2 Rang. 362 = 3 Bur. L. J. 159=84 Ind. Cas. 270. An order directing to 
furnish security or ordering attachment in default is appealable so far as attachment 
is concerned, A. I. R. 1923 Cal. 639=50 C. 215. No appeal lies where an application 
for at'achment before judgment; is dismissed by the Court of first instance after 
hearing the defendants. 23 C. L. J. 392 = 33 Ind. Cas. 689. 

Clause (h). — This clause corresponds to clause (10) of the old section. , 

Clause (i).— This clause corresponds toiclauso (15) of old section 588. 

Clause (j).— This clause is not applicable to a case where a sale is set aside on 
the ground ot fraud. 28 C. 116. Where the application under Order XXI, r. 90, is 
dismissed for non-appearance and the opposite party is present and ready to contest, 
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the order dismissing the application is an order under this sub-rule and an appeal 
lies on it. A. I. R. 1928 Cal. 25—104 Ind. Cas. 759— 55C. 616. There is no clause 
in the C. P. Code, which forbids an appeal from an order setting aside a sale under 
s. 227 of ihe Orissa Tenancy Act. Such an order falls under clause (j) of Order 43, 
rule I and is therefore appealable. 15 Pat. 375 = 165 In 1. Cas. 929=17 Pat. L. T. 
go2=5A. I. R. 1936 Pat. 621. Where a proceeding under Order XXI, rule 90. is 
compromised on condition of payment by judgment-debtor to decree holder and 
the judgment-debtor fails to pay the amount within the prescribed time and his 
application to set aside the sale is disallowed and the sale confirmed without his 
allegations being gone into, appeal lies under Order XLill, rule i. A. I. R. 1924 
P.if. 346=4 Pat. L. T. 735 = 79 Ind. Cas. 594. No appeal lies from an order setting 

aside a sale under Order 21, rule 89. 27A. 263= 1904 A. W. N. 237. Where an 

order has been passed under rule 92 of Order XXI, disallowing an objection under 
rule 90, an appeal is competent. 7 A. 253 ; see also 4 M. L. T. 96 •, 104 P. L. R. 

1907 = 21 P. W. R. 1908=25 P. R. 1907. An execution sale cannot be set aside 

wi bout giving notice to the judgment-debtor. If an adverse order has been passed 
he is entitled to appeal and test the legality of the order in the superior tribunal. 
A. I. R. 1921 Lah. 156=3 Lab. L. J. 463=62 Ind. Cas. 986 ; see also 188 P. R. 1882 ; 
2A. 352. 

An order under Order XXI. rule 92 (2), in execution of a small cause decree 
transferred to the original side for execution is appealable. 10 L. W. 556 = (i920) 
M. W. N. 151 = 53 Ind. Cas. 958. An appeal lies from an order dismissing for 
default, an application under Order XXI, r. 90. 38 Ind. Cas. 63 Dismissal of an 
application under rule 90 even for default confirms the sale under rule 92 and 
hence appeal lies against the order and the High Court cannot interfere with the 
order in revision. A. I. R. 1925 Cal. 51=41 C. L. J. 286 = 79 Ind. Cas. 351. An 
order refusing to set aside the dismissal of an application under Order XXI, rule 90, 
for default is not appealable. A. I. R. 1927 Cal. 938=45 C. L. J. 6o=ioo Ind. Cas. 
343 ■ 12 Pat. L. T. 5 o 5 = A. I. R. 1931 Pat. 97. No appeal lies from an appellate 
order setting aside a sale. A. I. R. 1922 Oudh 146 = 25 O. C. 78=9 O. L. J. 50=66 
Ind. Cas. 924. No second appeal lies against an order setting aside a sale on the 
ground of fraud under Order XXI, r. 92. 54 Ind. Cas. 941 = 168 P. R. 1919=2 Lah. 
L. J. 41 i sec also 62 Ind. Cas. 986=. I. R. 1921 Lah. 156=3 Lah. L. J. 463 In an 
appeal from order refusing to set aside sale, auction-purchaser is a necessary party. 
35 P, L. R. 638 = A. I. R. 1934 Lah. 592. An order confirming a sale amounts to a 
refusal to set aside the sale, and hence is appealable. A. I. R. 1933 Lah. 210 = 34 
P. L. R. 233 = 141 Ind. Cas. 421. 

Clause (kL— An order refusing to set aside the abatement of an appeal is 
appealable since Order XXII, rule ii, makes the order apply to appeals. A. I. R. 
1925 Pat. 162 = 2 Pat. L R. 279 = 85 Ind. Cas. loio. Where a suit abates against 
one of the defendants and application for setting aside abilement is dismissed 
and Court holds that consequently suit abated in toto in special circumstances 
of the case the former adjudication is appealable under Order XLIII, rule i (k) 
and the latter adjudication is appealable as a decree. 86 Ind. Cas. 104= A. I. R. 
1925 Lah. 456 = 26 P. L. R 32. Where no application to bring the representative 
of a deceased plaintiff is made within time the suit abates and an application 
for substitution made afterwards is an application under Order XXII, rule 9 (2) to 
set aside the abatement. A. I. R. 1923 Lah. 424=74 Ind. Cas. 17. An order 
setting aside an abatement is not appealable. A. I. R. 1926 Cal. 444=87 Ind. Cas. 
173. Order setting aside the abatement and allowing substitution of heirs of 
deceased party cannot be questioned in appeal from a decree in suit where the 
order is passed. A. I. R. 1925 Cal. 473=4o C. L. J. 588 = 85 Ind. Cas. 100. One of 
the applications by rival claimants for coming on record as legal representatives 
of the plaintiff was allowed and the other dismissed : no appeal lies under 

Order XLIII, rule i (k) or s. 96 against order of dismissal. A. I. R. 1924 Mad. 
622 = 46 M. L. J. 129=19 L. W. 113=79 In<^» Cas. 860. An order under Order 
XXll^rule 3, is not appealable. An order under rule 9 is appealable under Order 
XLIII, rule 1 (k), but no appeal Is allowed against an order under rule 3. A. I. R. 
1924 Oudh 114^9 O. & A. L. R. 70^73 I**^- Cas. 230. An order declaring that 
the suit had abated because the legal representative of the deceased defendant 
had not been brought on the record in time is a decree and appealable as such. 
10 Pat. 471=* Pat. L. T. 909= A. I. R. 193> PaL 353“ *33 Ind. Cas. 767 ; see also 
26 S. L R. 81 ;A. I. R. 1934 Lah. 315. Though no second appeal lies from an 

C. P. Codg— lOOA 
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order of abatement, yet it may be questioned in second appeal if it “affects the 
decision of the case”. 144 Ind. Cas. I33=i933 A, L. J. 561 = A. I. R. I933 All. 294. 

Clause (1). — An order under Order XXII, rule 10, is appealable. A. I. R. 1921 
Mad. 599=44 M. 919 = 41 M- L- J. 316=14 L. \V. 287=1921 M. W. N. 649 (F. B.). 
Where in the case of devolution of an interest during the pendency of a suit, the 
Court orders addition of parties under Order XXII, rule 10, the party dissatisfied 
can prefer an appeal under Order XLIII, rule 1 (i) and not invoke the aid of s. 115* 
104 Ind. Cas. 842 = A. I. R. 1927 Cal. 844=54 C. 716. An application by a 
mortgagee to be added as a party to a partition suit is an application under Order 
22, rule 10 and an order granting or refusing it is appealable in accordance with 
the provisions of Order 43, rule i (I). 134 Ind. Cas. 307 = 35 C. W. N. 296 = A. I. R. 

1931 Cal. 594. 

Clause (m).— An appeal lies where the Court, holding that the compromise 
is not valid and binding on'the parties, refuses to record the same. A. I. R. 1927 
Lah. 546=103 Ind. Cas. 80. Order XXIII, rule 3, applies only to cases of valid 
compromise and an order finding that there was no compromise is not appealable. 
A. I. R. 1924 Lah. 248 — 73 Ind. Cas 177. This sub-rule provides for an appeal in 
a case in which the trial Court finds that no compromise has been made and refuses 
to record it on that ground. 163 Ind. Cas. 929=1936 A. L. J. 336 = A. I. R. 
1936 All. 433 ; see also 70 M. L. J. 4oo=A. I. R. 1936 Mad. 385 = 43 L. W. 722 = 
1936 M. W. N. 86=163 Ind. Cas. 161 ; 70 M. L. J. 47i=A. I. R. 1936 Mad. 347 = 
43 L. W. 386=161 Ind. Cas. 728 ; A. I. R. 1936 Sind 59. Where the trial Court 
holds that a compromise has l3een arrived at between the parties, the proper 
procedure is to record a separate order recording the compromise and then to pass 
a decree in accordance with it. !n such a case no appeal would lie against the 
decree but an appeal should lie against the order recording the compromise and 
a petition for revision would lie to the High Court against the appellate order. 
A. I. R. 1936 Lah. 963. An appeal lies on an order refusing to record a com- 
promise under Order 23, rule 3, whatever the reasons of refusal may be. A. I. R. 
1929 Nag. 275= 12 N. L, J. 124=119 Ind. Cas. 673; A. I. R. 1928 Lah. 39 = 28 
P. ll R. 580=104 Ind. Cas. 561 ; 42 Ind. Cas. 192. Where the decree is passed 
immediately as part of the order recording the compromise, an appeal lies on the 
order recording the compromise. A.I.R. 1925 Mad. 606=48 M.L.J. 249=87 Ind. Cas. 
124 ; 36 C.W.N. 1013. Appeal will lie from an order recording a compromise or 
refusing to record a compromise though followed by a decree. A. I. R. 1924 Lah. 
4^=6 Lah L }. 187 = 80 Ind. Cas. 696. Where a compromise decree gives reliefs 
which are not unlawful but which could not have been given, if the suit had been 
decided after trial, an appeal is the remedy. A. I. R. 1922 L. B. 22. A person denying 
to be a party to a compromise has a right to appeal. A. I. R. 1929 Sind 32= 1 14 Ind. 
Cas. loi. An appeal may be filed from an order of a Court refusing to record a 
petition of compromise and not from the judgment given by the Court on the 
merits. 42 Ind. Cas. 192. Orders rejecting petitions fiied by plaintiff depends 
for judgment and decree on admission by defendants are not appealable unless 
they take together amount to a lawful agreement or compromise within rule 3 
of Order XXIII. 44 Ind. Cas. 145* In case of compromise by pleader without 
authority, a separate suit to set aside the compromise and decree will lie, and 
Order 43, rule i (m), is no bar to the suit. 150 Ind. Cas. 838=11 O. W. N. 1030 
= A. I. K. 1934 Oudh4i7. The right of appeal under Order 43, rule 1, against 
an order recording a compromise under Order 23, rule 3, C. P. Code, is not lost 
because the decree involved in the order is not appealed against. It would be 
more correct to appeal against the decree, but if the order is sec aside on 
appeal, the decree must go with it 61 C. 9>o=59 C. L. J.42i=A. 1. R. 1934 
Cal. 846. 

Clause (n).— A suit does not include an execution proceeding. A. I. R. 1923 
All. 460-45 A. 148 = 21 A. L. J. 135 = 73 Ind. Cas. 453* 

Clause (o). — Where the Judge on the original side directed that the Registrar 
might be at liberty to sell the mortgaged property without reserve, held tha: the 
order was not appealable. 60 C. 506= A. I. R. 1933 534= >45 Ind. Cas. 318. 

Clause (p).— This clause corresponds to clause 23 of old section 588. An ad- 
judication upon the claims of defendants in an interpleader-suit is a decree and 
appealable as such under s. 540 of the. Code of Civil Procedure of 1882 and 
n 0 t under section 588 of the Code. 30 A. 22=4 A. L. J. 683. 
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Clause (q). — No appeal lies from an order rejecting an application for attach* 
ment under Order 38, rule 6, C. P. Code when there has been no conditional order of 
attachment under rule 5 (3) of Order 38. 14 Pat. 1 = 186 Ind. Cas. 981 = 16 Pat. L. T. 
291= A. I. R. 1935 Pat. 2ig. An unconditional attachment can be ordered under rule 
6 only where attachment is unconditional it may be taken that the order is under 
rule 6 even though the Judge passing the order purports to have acted under rule 5 
and such an order is appealable under Order 43, rule i (q). A. I. R. 1928 Lah. 445 = 
107 Ind. Cas. 276. An order of attachment before judgment is appealable. 2t B. 
273. Where in response to a rotice issued to the defendant under Order 38, rule 5, 
defendant appears in Court and shows cause why no order for furnishing security 
for costs should be passed against him and why no order should be passed directing 
attachment of property, the order of the Court accepting the contention of the 
defendant is an order which falls under Order 38, rule 6 (2) and from such an order an 
appeal lies under Order 43, r. (i) (q). 140 Ind. Cas. 9?= 1932 A.L.J. 228 = A.I R. 1932 
All. 269. An order made under the provisions of Order XXXVIII, rule 5, is not a 
•‘judgment’* within the meaning of clause 13 of the Letters Patent, it being a mere 
interlocutory order and so no appeal lies from that order. A. I. R. 1925 Rang. 267 
= 4 Bur. L. |. 108 = 3 Rang. 307 = 90 Ind. Cas. 995. The Court ought not to 
admit appeals from orders refusing injunction or attachment except in cases of 
serious misdirection in law or fact, when special directions might be given for 
expedition. 61 C. 814 = 38 C. W. N. 771= A. 1. R. 1934 Cal. 694. 

Clause (r).— An order granting an injunction and an order refusing an jnjunction 
are both appealable. An order refusing an application for a temporary injunction 
until the disposal of the main application for injunction pending the disposal of the 
suit being an order under Order XXXIX, r. i, is appealable under Order XLIII, r. 
1 (r). A. 1. R. 1924 Pat. 713 = 6 P. L. T. 201 = 83 Ind. Cas. 48. An order under Order 
XXXIX, rule I, issuing injunction though subject to a condition, can be appealed. 
A.I.R. 1922 All. 441=66 Ind. Cas, 509. An order of Court refusing to attach property 
for disobedience of an interim injunction is covered by Order XXXIX, r. 2 (3) 
and is open to appeal. A. I R. 1922 Lah. 347 = 66 Ind. Cas. 9. No appeal lies 
from an order ordering notice under Order XXXIX, rule 3. A.I.R. 1924 Mad. 857 = 20 
L.W. 556. An order refusing to discharge an injunction issued under Order 39, rule 2 
is appealable. 14 Lah. 330 = 34 P. L. R. g75 = A. I. R. 1933 Lah. 203. An appeal 
lies from ih(* refusal of a Judge of the original side of the High Court to grant an 
interim injunction, but what the Court of Appeal has to consider is simply whether 
or not the Judge who dealt with the matter properly exercised the discretion which 
he undoubtedly possessed. A. I. R. 1934 Cal. 713=152 Ind. Cas. 563 ; see also 61 
C. 814=38 C. W. N. 771 = A. I. R. 1934 Cal. 694. 

Clause (b). — A n Order of a Court that a Receiver should be appointed in a 
case, is an order under Order XL, r. i and appealable under this sub-rule. A. I. R. 
1923 Lah. 48 = 72 Ind. Cas. 569 ; see also A I. R. 1922 Par. 577= i Pat. 625 = 4 P. 
L. T. 210=69 Ind. Cas. 929 ; 13 P. L. T. 525. The mere fact that an appointment 
of a Receiver is made ad interim does not mean that the order is not an order under 
Order 40, rule 1, C. P. Code and an appeal lies from it under this sub-rule in the 
same manner as if the appointment had not been ad interim but 6nal. A. I. R. 
1936 Lah. 107. An Order merely declaring that a Receiver should be appointed is 
appealable under Order 43, rule i (s) even though no body is named as Receiver. 
13 Pat. L. T. 525 = A. I. R. 1932 Pat. 360 ; but see A. I. R. 1934 Nag. 64=148 Ind. 
Cas. 184. An order removing a Receiver is appealable at the instance of the parties 
to the litigation but the Receiver himself has no right of appeal. 36 C. W. N. 903. 
An Order refusing to appoint a Receiver being an order under Order XL is appeal- 
able. A. 1. R. 1926 Cal. 1006 = 95 Ind. Cas. 632. An order dismissing an objection 
to the appointment of a Receiver of a property the objector not being a party is 
appeala^e. A. 1. R. 1924 Nag. 165 = 78 Ind. Cas. 1031. Where property of a third 
party is interfered with an officer of the Court like the Receiver he may either 
apply to the Court for a summary order restraining the Receiver from interfering or 
he gsay with Court’s permission sue the Receiver for the same relief. Where the 
party adopts the summary remedy the Order of the Court is an order under Order 
XL, rule i (b) and is appealable. A. I. R. 1923 Mad. 129=16 L. W. 833=69 Ind. 
Cas. 393. Where a Court passes an order passing the accounts submitted by the 
Receiver, an appeal lies. A. I. R. 1921 Bom. 427=45 B. 99=59 Ind. Cas. 421. 
Refusing to remove a Receiver already appointed is difft^rent from refusing to 
appoint a new Receiver. 78 Ind. Cas. 625=A. I. R. 1924 Mad. 614—46 M. L, J» 
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196= 19 L. W. 247. Where a Receiver is appointed in execution of a mortgage 
decree overruling the objections of a third party, he cannot appeal but he can 
prefer a revision to the High Court. 45 Ind. Cas. 177. No appeal lies from an order 
directing a Receiver to pay a sum of money by way of damages. A. I. R 1925 
Rang. 266e4 Bur. L. J. 91 = 3 Rang. 318=92 Ind. Cas. 631. No appeal lies from 
an Order for the appointment of a Receiver without actually appointing any one to 
that office. Rule i contemplates an order appointing a Receiver. 18 A. L. J. 212 
= S4 Ind* Cas. 520=44 A. 227. No appeal lies from an order construing an order 
of appointment as it does not fall under either rule 1 or rule 4 of Order XL. 5 Pat. 
L. J. 97 = 55 Ind. Cas. 15. An Order giving directions to the Receiver to piy a 
certain sum of money into Courts, not followed up by an order of attachment of his 
property is not appealable. A. I. R. 1922 Mad. 234 = 65 lad. Cas. 403. Where a 
Receiver is appointed in an appeal from interlocutory Order, the only person materi- 
ally prejudiced thereby would be the person entitled to present possession. Where 
none of the defendants is entitled to possession, they need not be brought on the 
record in the appeal. A. I. R. 1924 Cal. 456 = 24 C. VV. N. 86 = 77 Ind. Cas. 783. 
A Court of Appeal will not, except in an extreme case, disturb the appointment or 
selection of a Receiver by the Court below, unless there be some overwhelming 
objection in front of propriety or choice or some fatal objection in principle. A. I. K. 
1924 Lah. 421 =69 Ind. Cas. 361. An appeal is competent from an order directing a 
Receiver to pay into Court amount lost by his negligence. 1931 M. W. N. 830 = 34 
L. W. 533= A. I. R. 1931 Mad. 760. 

Clauie (t).— An appeal lies from an order under Order XLI, rule 19, refusing to 
set aside an order of dismissal of an appeal, passed ^.r though the order of 
refusal is passed in appeal in the course of insolvency proceedings. A. I. R. 1930 
Lah. 1 12 = 120 Ind. Cas. 791. The High Court can entertain an appeal from an 
Order refusing to re-hear an appeal dismissed for default, is appealable. But no 
appeal lies against an order under s. 93 dismissing an application to set aside the 
dismissal. 25 C. L. J. 163 = 38 Ind. Cas. 598. 

Clause (u). — An appeal from an order of remand is maintainible if the point on 
which the lower Appellate Court determined the case is a preliminary point. A. I. 
R. 1930 Nag. 295=128 Ind. Cas. 407. A party prejudiced by an order of remand 
can appeal against such an order. But where a parly has himself obtained an order 
of remand he cannot appeal merely because ih'b ground covered by it is not so 
wide as that which he himself derived. A. I. R. 1929 Oudh 398=116 Ind. Cas. 55. 
An order of remand without jurisdiction, if it purports to be one under rule 23 of 
Order XLI, is appealable. A. I. R. 1927 Cal. 642 = 31 C. W. N. 878= 104 Ind. Cas. 
422. The lower Appellate Court accepted an appeal in part and reminded that 
part of the case for trial on the merits. The remaining case was dismissed. The 
plaintiff coming up on second appeal regarding this latter portion of this case, held, 
that the plaintiff was a person aggrieved by an order of remand and had a right of 
appeal under Order XLIII, r. i (a;. A. I. R. 1921 Lah. 154 = 2 Lah. 252 = 3 Lah. 
L, J. 426=89 P. L. R. 1921=63 Ind. Cas 776. The order of remand on a preliminary 
issue is appealable. A. 1 . R. 1930 Mad. ioi7 = (i93o) M. W. N. 1021=32 L.W. 
843 = 60 M. L. J. 72 = 129 Ind. Cas. 47. An Appellate Court can apart from rules 
23 and 25 of Order XLI, remand a case for re-trial under s. 151. No appeal lies 
against such an order. 3 P. L. J. 253 = 4 P. L. W. 450=43 Ind. Cas. 959 ; see also 
39 M. L. J. 936=13 L- W. 667 ; 78 Ind. Cas. 408 = 6 Lah. L. J. 153 ; 69 Ind. Cas. 
826=16!-. W. 515 = A. I. R. 1921 Mad. 716 ; 31 C. L. J. 357 = 23 C. W. N. 1049=55 
Ind. Cas. 96. Rule i (u) gives right of appeal against an order under Order XLI, rale 
23, but applies only when the trial Court disposes of the suit on a preliminary point. 
Where the Appellate Court sets aside the trial Court’s decree on the ground of non- 
joinder of a necessary party and remands the case for a fresh trial with the addition 
of such party, as this is not disposing of the suit on a preliminary point, so neither 
Order XLI, r. 23 nor Older 43, rule 1 (a), applies. A. I. R. 1925 Rang. 320 = 4 Bur. 
L. J. 159=” 3 Rang. 490 = 92 Ind. Cas. 368. Where the lower Appellate Court 
did not say under what provisions of law an order of remand was passedn^tho 
High Court held that it had been passed under Order XLI, rule 23 and appeal 
was allowed. A I. R. 1925 Qal. 1157 = 87 Ind. Cas. 575 ; see also 44 A. 492=20 
A* L. J. 321 « 67 lad. Cas. 713. An order of remand passed by a special Judge 
under the provisions of the Bengal Tenancy Act is not appealable. A. 1 . R. 1923 
Cal. 333””37 C. L. J. 314^72 Ind. Cas. 1013. If a case is reminded for retrial 
not i|oder Order XLI, rule 23, but under inherent pDwers of Court, an appeal lies 
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from the remand order not under Order XLIII, r, i (u) but under s. 96 read 
with s. 100 as an appeal from a decree. A. I. R. 1923 Cal. 606 = 71 Ind. Cas. 
453 = 37 C. L. J. 491 =74 Ind. Cas. 1038. Remanding of a case without the exercise 
of inherent jurisdiction by District Ju^ge is not competent and an appeal lies 
against it. A. I. R. 1922 All. 254=44 A. i76=i9A. L. J. 971=64 Ind. Cas. 878. 
Where the Appellate Court decides the main point in a case and remands the 
case for disposal of remanding issues, the order is not appealable. 12 L. W. 
667 = 60 Ind. Cas. 6og No appeal lies from a general order of remand by the 
lower Appellate Court on the ground of mishandling of the trial in the First Court. 
63 Ind. Cas. 858. Order XLl, rule 23, C. P. Code, does not contemplate a case 
decided upon the whole evidence and upon all the issues which were raised. The 
rule has no application to an order of remand on which no appeal lies. 55 Ind. Cas. 
484= I P. L. T. 509. No appeal lies from an order of remand made on an appeal 
from an order setting aside or refusing to set aside an execution sale as it is 
final under s. 104(c). 2 P. W. R. 1919=29 Pat. L R. 1919=50 Ind. Cas. 610. An 
order passed in appeal under Order XLI, rule i (a), setting aside an order under 
rule 10 of Order VII and remanding the case for trial on merits is not appealable. 
2 Lab. L. J. 587. No appeal lies against an order of remand for fresh decision 
on merits though an appeal is maintainable on the decree of the Appellite Court 
reversing the decree of the trial Court. 58 Ind. Cas. 909 Order XLl, rule 23, 
C. P. Code, does not contemplate a case decided upon the whole evidence and 
upon all the issues which were raised. The rule has no application to an order 
of remand on which no appeal lies, i P. L. T. 509=55 Ind. Cas. 484. 

High Court is bound by the findings of fact in appeal from order under 
Order XLI, rule 23. A. I. R. 1921 Oudh 214=8 O. L. J. 624 = 65 Ind. Cas. 376; 
see also 48 Ind. Cas. 379=109 P. R, 1918 = 23 P. L. R. 1919. The lower Appellate 
Court made an order of remand under Order XLl, r. 23, remanding the case to the 
original Court, for the decision of remaining questions arising in the case. An appeal 
was preferred to the High Court : appellant coming in appeal under Order 

XLIll, rule i (11), could not question findings of fact. A. I. R. 1922 Lab. 97=2 Lah. 
25 = 36 P. L. K. 1921 = 58 P. L. R. 1921 = 59 Ind. Cas. 715. An order of remand not 
falling within Order XLl, r. 23, is not appealable under Order XLIII. A. I. R. 1922 
Mad. 112 = 45 449 = 68 Ind. Cas. 869 ; see also A. I. R. 1923 Oudh 177 = 260. C. 

io=ioO. L. J. 36 = 73 Ind. Cas. 591 ; A.I.R. 1927 Cal. 850 = 47 C. L J 69=55 C. 
219=103 Ind. Cas. 864 ; 104 Ind. Cas. 331 ; A. I. R. 1927 All. 496=101 Ind. Cas. 
687. An appeal docs not lie on a remand order not passed on appeal from a 
decree as it is not an order under Order XLl, rule 23. A. 1. R. 1926 Lah. 141 = 
89 Ind. Cas. 384. No appeal lies from an order of remand when the order itself 
is made in an appeal preferred under any other clause of that rule. 111 Ind. Cas. 
7^9- Where a case is disposed of by the trial Court on one issue only leaving other 
issues undisposed of, an appeal against order of remand is competent. A. I. R. 1934 
Lah. 907. Although Older 4i, rule 23, might not strictly apply where the 
Appellate Court has remanded the suit to the first Court for final determination 

the suit, an appeal lies to the High Court under Order 43. rule i (u), C. P. Code. 
38 C. W. N. 1202. An appeal does not lie from an order remitting a certain issue 
to the trial Court under Order 41 rule 25, C. P. Code. 4 A W. R. 1120 ; see also 
A. I. F. 1933 Cal. 496=37 C. W. N. 190=145 Ind. Cas 183 ; 10 O. W. N. 664= 
A.I.R 1933 Oudh 350; A. I. R. 1931 Mad. 1=60 M. L. J. 713. Where an 
order dismissing an application to set aside an e.v parte decree is set aside and the 
Court of first instance is directed to proceed with the suit the order is not an 
order of “remand” within the meaning of Order 43, rule i (u) and the order of the 
Appellate Court is not appealable. 53 A. 519. No distinction seems to be 
recognized in Order 43, rule i (u) between a partial and a total remand of the 
case. 146 Ind. Cas. 939= A. I. R. 1933 Lah. 615. Where an appeal is directed 
against the order of remand it should be filed as a miscellaneous appeal under 
Order 43, rule 1 (u) and a Court-fee of rupees two is payable in Oudh. A. I. R. 
1933 Oudh 191 = 144 ind Cas. 967 = 10 O. W. N. 143. An order passed by the 
District Judge setting aside tbe rejection of a plaint is not appealable order within 
this clluse. A. 1. R. 1934 Pesh. 88. For the purposes of the competency of an 
appeal the Court has to see what the lower Court purported to do actually did 
and not what the lower Court should have done. Where the lower Appellate 
Court remands the case under Order 41, rule 23, Civil Procedure Code, its order 
is appealable under Order 43, rule 1 (u). A. I. R. 1937 Lah. 454. 

Clause (V).— PiV* 17 A. 112 ; 15 B. 155*18 I. A. 6. 
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Clause (w). — The r«ght of appeal conferred by Order XLIII, r. i (w), is subject 
to the conditions of Order XLVII, r. 7. A. I. R. 1925 All. 552 = 47 A. 881=23 
A. L. J. 534 = 88 Ind. Cas. 653 37 C. W. N. 7o5 = A. I. R. 1933 Cal. 727 \ see also 
A. I. R. 1925 Oudb 266 = 11 O. L. J. 682 = 28 O. C. 4 = 84 Ind. Cas 515 ; 8 O. W. 
N. 1267 ; A. I. R. 1934 Lab. 617=148 Ind. Cas. 1126 ; A. I. R. 1931 All. 329 ; A. 
I. R. 1936 Oudh 409=1936 O. W. N. 836=165 Ind. Cas. 19. Right of appeal given 
by clause (w) against the acceptance of review is restricted by Order XLVII, r. 7. 
A. I. R. 1929 Lah. 26=116 Ind. Cas. 221 ; see also 31 M. L J 827=5 L. W. 
472 = 38 Ind. Cas. 373 •, 15 A. L. J. 505 = 41 Ind. Cas. 386 ; A. 1 . R. 1921 Cal. 66 = 
25 C. W. N. 884. An appeal lies on an order granting a review only on one of 
the grounds set out in Order XLVII, r. 7. 103 Ind. Cas. 377 = A. I. R. 1927 Mad. 

641 = 50 M. 891 = 52 M. L. J. 682 = 26 L. W. 277 = 39 M. L. T. 11 ; 35 Bom. L. R. 
280=144 Ind. Cas. 728=A. I. R. 1933 Bom. 183. Right of appeal under this 
sub-rule being subject to conditions under Order XLVII, rule 7, appeal not coming 
under this rule cannot be maintained. 42 A. 626=18 A. L. J. 838 = 60 Ind. Cas. 81 ; 
see also 30 C. L. J. 738 = 52 Ind. Cas. 29 ; see also 47 Ind. Cas. 850 ; 45 C. 60 = 21 
C. W. N. 1076 = 26 C. L. J. 187 = 42 Ind. Cas. 484 ; A. I. R. 1929 Nag. 73=12 N. 
L. J. 13 = 25 N. L. R. 104= 116 Ind. Cas. 645 ; but see A. I. K. 1926 Bom. i2i -=27 
Bom. L. R. 1446 = 94 Ind. Cas. 591. Clause (w) has to be read along with Order 
XLVII, rule 7. The two provisions of the Code are not mutually inconsistent, but 
are really complementary of each other. Both rules read together do not give an 
unlimited right of appeal. Order XLVII, r. 7, should be held to control and restrict 
the earlier rule. A. I. R. 1927 Lah. 435 = 8 Lah. 817 = 29 P. L. R. 81 = 107 Ind. Cas. 
596 , see also A. I. R. 1930 All. 126=122 Ind. Cas. 184. Order granting review 
for ‘‘other sufficient reason” under Order 47, rule 1, cannot be questioned in appeal 
under Order 47, rules 4 and 7. A. I. R. 1935 King. 501. No appeal lies from an 
order refusing to restore an application for review when the application to restore 
has been heard on merits. A. I. R. 1925 All. 57 = 47 A. 1 = 80 Ind. Cas. 649. No 
appeal lies from an order refusing to grant review. 113 Ind. Cas. 92. An order 
granting a review of a judgment, itself not appealable, is appealable, subject to 
Order XLVII, r. 7. An order granting a review for sufficient grounds is not 
appealable, i P. L. J. 193 = 35 Cas 15. An appeal against an order granting 
a review can only be entertained on one of the grounds set forth in Order XLVII, 
rule 7. A. I. R 1929 Rang. 105 = 7 Kang. 187=118 Ind. Cas. 120; see also A. I. 
R. 1925 Oudh 266= 1 1 O. L. J. 682 = 28 O. C. 4 = 84 Ind. Cas. 515. An appeal does 
not lie from an order refusing to restore an application for review when the 
application to restore has been heard on merits. A. I. R. 1925 All. 57=47 A. 1 = 
80 Ind. Cas. 649. An appeal docs not lie from an order of the lower Appellate 
Court rejecting an application for review of an appeal dismissed for default and 
a memorandum of cross-examinations Mowed ex har/f. 53 Ind. Cas. 9'JI. No 
second appeal lies against an order granting a review. 64 Ind. Cas. 568. 

2. (S. 590,] The rules of Order XLI shall apply, so far as may be, to 

, appeals from orders. 

Procedure. 

N, B . — For local amendments in Allahabad, Madras and Oudh . — Vide infra. 
Notes.— A. L R. 1930 Sind 252 = 25 S. L. R. 63*130 Ind. Cas. 554 . 

ORDER XLIV. 


Pauper Appeals. 


1. [S. 592.] Any person entitled to prefer an appeal, who is unable to 

pay the fee required for the memorandum of 
Who may appeal as pauper. appeal, may present an application accompanied 
by a memorandum of appeal, and may be allowed to appeal as a pauper, subject 
in all matters, including the presentation of such application, to the provisions 
relating to suits by paupers, in so far as those provisions are applicable : « 


Provided that the Court 

Procedure on application for 
admission of appeal. 


shall reject the application unless, upon a perusal 
thereof and of the judgment and decree appealed 
from, it sees reason to think that the decree is 
contrary to law or to some usage having the 


force of law, or is otherwise erroneous or unjust* 
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A^. For local amendment in .\llahabad.— infra. 

Scope. — Court is not bound to here respondent before leave to appeal in forma 
faupe^is \s granitd. A. I, R. 1932 Mad. 523 = 63 M. L. J. 28. Issue of noiice to 
interested parties is not necessary to decide whether application should be rejected. 
A. I. R. 1933 Mad. 658-65 M. L. j. 372. Where Appellate Court has issued notice* 
it has no jurisdiction to dismiss application summarily. A. I. R. 1932 All. 925 ; see 
als) A. I. R. 1933 >1 = 54 All. 394. Mere fact that order refusing application 

was brief does not constitute material irregularity. A. I. R. 1932 All. 712— 1932 
A, L J 860. Admission of application for permission to appeal in forma pauperis 
is not final disposal of appliicaton A. I. R. 1933 Lab. 256 = 34 P. L. R. 516. Proviso 
applies even afier application is admitted and notice to respondent is ordered. 
A. I. R. 1932 Lah. 654=33 P. L. R. 1077. Proviso is mandatory. 73///. Appellate 
Court, even after application has been admitted and noiice on the opposite party has 
been served considers whether the conditions in the proviso are satisfied. 133 Ind. 
Cas. 125 (Lah); 1934 A. L. J. 827 = A. 1. R. 1934 All. 424 ; A. I. R. 1934 All 1004 
(F. B.)= 1934 A.L.J. 93>- Before le,'»ve to appeal as pauper is granted it is incumbent 
upon pauper appellant to satisfy Court that judgment is erroneous. A. 1. R. 1933 
Mad. 519=56 M. 323; but see 53 M. 245. Allowing appellant to appeal in 
forma pauperis does not preclude respondent from showing at later date that 
the appeal is without substance. A. I. R. 1932 Mad. 523. Court-fee on appeal 
is to be calculated as on date of presentation and not of payment. A. I. R, 
1932 Oudh 343 = 9 O* W. N. 855. Court after application under Order 44, 
rule 1, is still competent to consider if conditions in the proviso to Order 44, rule i] 
are satisfied. A. I. R. 1931 Fat. 183 (F. B.) = i2 P. L. T. 156. No distinction exists 
between rejection and grant of application for revision. A. I. R. 1931 Rang. 131. 
Where notice ordered in the absence of respondent, he is not precluded from arguing 
that decree was not contrary to law. A. I. R. 1934 Lah. 73. Order is revisable if 
the order is passed without hearing Government pleader. A. I. R. 1924 All. 424. 
Where notice has been given issued upon an application under Order 44, rule i* 
to the opposite party and the Government Advocate, it is still open to the Court 
under the proviso to that Rule to reject the application, unless upon a perusal 
there of, and of the judgment and decree appealed from, it sees reason to think 
that the decree is contrary to law or to some usage having the force of law, or is 
otherwise erroneous or unjust. A. I. R. 1937 Oudh 222. A Court cannot reject 
an application to appeal in forma pauperis under the proviso to Order 44, rule i, 
after issuing notices to Government pleader and to the respondant, A. I. R. 1937 
Oudh 2. Where leave to appeal in forma pauperis is refused, Court can grant 
time for payment of Couit’fee. A. 1. R. 1937 Mad. 161, There is no reason why 
every ground should be dismissed in an order rejecting an application to file 
sipi>tal \n forma pauperis. A I. R. 1935 Pesh, 22=154 Ind. Cas. 943. Order 44, 
rule 1, C. P. Code, applies to appeals sought to be preferred xn forma pauperis from* 
decrees of Courts in the Agency tracts, although there is no corresponding provi- 
sions in the Agency Rules. 58 M. 298=153 Ind. Cas 476=40 L. W. 862 = A. /. R. 

1935 Mad. 51 = 68 M. L. J. 51. Where the valuation of the appeal is beyond the 
jurisdiction of single Judge of a High Court, he has no jurisdiction to dismiss an 
application for leave to appeal in forma pauperis on the ground that the appeal is 
barred by limitation. 157 Ind. Cas. 347=^935 A.L.J. 681 = A. I. R. 1935 All. 
620 (F. B.). An application for leave to appeal in forma pauperis may be disposed 
of in chambers in a summary manner without hearing the applicant and without 
giving lime to the applicant for payment of the deficient Court-fee. 42 L. W. 831 = 
69 M. L. J. 781 = 1935 M. W. N. 1262. Where application for leave to appeal as 
pauper is not accompanied by decree and judgment, by rejection, of the application 
the whole matter falls through and there is no longer any appeal pending before 
the Court. 157 Ind. Cas. 347=1935 A. L. J. 681 = A. I. R. 1935 All. 620 (F. B.) 
On an application for leave to appeal as a pauper under Order 44, rule i, according 
to procedure of the Madras High Court, notice should not go as a matter of 
routine to the respondent. 163 Ind. Cas. 755 = A. I. R. 1936 Mad. 661. It is not 
open to the Court to reject an application to appeal in forma pauperis under the 
provisS to Order 44, rule i*, after notices were issued to the Govepment Advocate 
and the respondents. 165 Ind. Cas. 276= 1936 0- W. N. 875. This rule does not 
apply to appeals to Privy Council and the High Courts have no power to grant 
leave to apical to Privy Council in fonna pauperis, 161 Ind. Cas. I92 = A. 1. R. 

1936 Pesh. 36. A person can file a petition to appeal in forma pauperis only against 
a decree as a whole, and not against any order which is not a decree and which 
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does not dispose of a case finally. A. I. R. 1936 Lah. 406=163 Ind. Cas. 366=38 
P. L. R. iiig. It is quite true that the respondent has no right to be heard on 
application for leave to appeal in fotma pauperis under Order 44, rule 1, C. P. Code. 
163 Ind. Cas. 741 = 1936 M. W. N. 1027 = A. I. R. 1936 Mad 842. Appellate Court 
should not interfere with discretion exercised by Court in rejecting application for 
leave to file memo of objections in forma pauperis whether or not there may be 
right of appeal, as the matter is proper subject for the exercise of discretion. 
A. I. R. 1926 Mad. 656=50 M. L. J 426=23 L. W. 511 =94 Ind. Cas 45. Leave 
to appeal in fotma pauper ts should be granted where decree was altered in material 
particulars by successor of Judge deciding suit. A. I. R. 1930 Pat. 142=147 Ind. 
Cas. 187. Court need not arrive at definite and final conrlusion that decree appealed 
against is contrary to law, or erroneous or unjust, before allowing piuper appeal. 
A. I. R. 1931 Mad. 198 = 31 L. W. 76=58 M. L. J. 195 = 53 M. 245 = 122 Ind. Cas. 
337. Where appellant in a pauper appeal enters into agreement under which 
third person obtains interest in subject-matter of appeal, application must be 
dismissed. 122 Ind Cas. 831. It is not necessary to state reasons for rejection 
and trial is net vitiated thereby. A. I. R. 1930 Nag. 53=120 Ind. Cas. 4*3- Even 
when leave to appeal xn fotma pauperis is granted it can be interfered with where 
iheie is reason to believe that it falls within proviso to this rule. A. I. R IQ30 Nag. 
28=12 N. L. J. 92 = 121 Ind. Cas. 61 see also 133 Ind. Cas. 124. If particular case 
is considered to be fit for granting the leave, the granting of the leave involves the 
consequence, if not expressly at least, by necessary implication that prima facte^ 
that case is fit to be placed outside the purview of Order XLI, r. 10. A. I. R. 1930 
Nag. 28=12 N. L. J. 92 = 121 Ind. Cas. 61. Respondent is entitled to show that 
the provisions of proviso to Order XLiV, rule i, are not complied with even after 
the explanation has been cc Parte, A. I. R. 1929 Lah. 514=114 Ind. Cas. 325 ; 
see also A. I. R. 19:9 Pat. 27=7 Pat. 825 = 10 P. L. T. 46=114 Ind. Cas. 210. 
Provisions of Order XLIV, rule i, proviso are mandatory and leave to appeal in 
forma pauperis cannot be granted unless the Court has reason 10 think that decree 
is contrary to law or otherwise erroneous. A. I. R. 1929 Lah. 539=114 Ind. Cas. 
80 ; 109 Ind. Cas. 591 ; 94 Ind. Cas. 814 = 4 Rat. 67 = A. I, R. 1925 Pat. 442. Appeal 
in forma pauperis should be admitted only when correctness or reasonableness of 
the decision of the lower Court is doubted. A. I. R. 1925 Mad. 1178 = 49 M. L. J. 
353 = 87 Ind Cas. 960 Record of evidence cannot be referred under this rule and 
the attention of the Court must be confined to the judgment and decree appealed 
against. A. I. R. 1925 Rang. 249 = 88 Ind. Cas. 988. Application to appeal as 
pauper should not be admitted if the decree appealed fi-om is not erroneous or 
unjust even if the applicant is really a pauper. A. I. R. 1925 Lah. 391 = 7 Lah. L. J. 
214 = 89 Ind. Cas. 292 ; 38 M. L. J. 146=54 Ind, Cas. 761. Rule i has no applica- 
tion unless the applicant is a pauper, A. I. R. 1921 Lah. 536 = 6 Lah L. J. 205 = 
80 Ind. Cas 649. Decision in case of appeal in forma pauperis as to correctness 
of ihe judgment ought to be arrived at before the notice to the parties is issued 
and the question cannot be raised again afterwards. A I. R 1924 Pat. 791=2 
Pat. L. R. 153=8 P. L. T. 119 ; see also A. I. R. 1929 Pat. 31=7 Pat. 827 = 10 P. 
L. T. 387. Question as regards the ccrrectness of decree cannot be gone into 
after notice to the Government and respondent have been issued. A. I. R. 1928 
Pat. 118 = 6 Pat. 687= 109 Ind. Cas. 645. Leave to appeal in forma fauperis to the 
Privy Council cannot b.2 granted by the High Court. 42 M. 32 = 35 M. L. J. 258 = 
24 M. L. T. 207 = 8 L. W. 460 = 47 Ind. Cas. 646 ; see also 44 Ind Cas. 731=3 P. 
L. J. 179. Proper course to apply for leave to appeal as a pauper is to apply to a 
Bench of two Judges where subject-matter is of the value of Rs. 10,000 or upwards. 

3 O. L. J. 694=38 Ind. Cas. 541. Where Court-fee is paid after application to 
appeal in forma Pauperis is rejected, appeal being presented together with applica- 
tion. it is a proper case for the application of s. 5, Limitation Acr. 9 
P. L. T. 613 = 115 Ind. Cas. 678; see also 65 Ind. Cas. 74i = A. I. R. 
1922 Lah. 225 = 3 Lah. 35 = 26 P. W. R. 1922 ; 38 Ind. Cas. 617 = 31 M. L. J. 269 
= 40 M. 637. A separate Older directing payment of Court-fee must be passed 
while dismissing application for leave to appeal in forma pauperis under rule 
I or an enquiry into pauperism. A. I. R. 1926 Oudh 13 = 9) Ind. Cas. 371. V/hcrc 
there is a hona fide mistake as to the Court-fee which the applicant is unable to 
pay^ he may be given time to make ^lp the deficiency, also permission to appeal 
as a pauper should be granted and time extended for the same. A. I. R. 1928. 
AJI. 499=26 A. L. J. 847=111 Ind. Cas. 655 ; A. I. R. 1935 Pesh. 22 = 154 Ind. Cas. 
943. Appeal is deemed to be presented on the day on which the pauper appli- 
cation is presented even if the Court-fee is paid before the end of the enquiry. 
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9 ^^ur. L. T. 69 s» 32 Ind. Cas. 630. There must be some material, either upon 
the application or upon the judgment and decree from which the Court could 
reasonably form the opinion that the case falls within the proviso. 9 Rang. 92 = 
132 Ind. Cas. 707 = A. 1 . R. 1931 Rang. 131. In considering whether a person is a 
“pauper** the subject-matter of the suit is to be excluded. 67 M. L. J. 581 = 152 
Ind. Cas. I35 = A. I. R. 1934 Mad. 653. An appeal under Order 44, rule i, should 
not be admitted until the Judge is satisfied that the decree of the Court appealed 
against is unjust or contrary to law. 71 M. L. J. 497 = A. I. R. 1936 
Mad. 842. 

Revision —Order refusing leave to appeal as pauper is open to revision but 
there can be no interference on merits of order. A. 1 . R. 1930 Nag. 53=120 Ind. 
Cas. 413 ; see also A. I. R. 1926 Oadh 204=91 Ind. Cas. 96. Dismissal of an 
application for leave to appeal in forma pauperis does not amount to dismissal 
of appeal. Hence if the Court refuses to allow Court-fees to be paid on the 
memo of appeal, it refuses to exercise its jurisdiction. 40 A 381 = 16 A. L. J. 309 
= 45 Ind. Cas. 29. The High Court can, after rejecting a petition for revision 
against an order of the District Judge rejecting an application to appeal as pauper 
extend the time fixed by the District Judge for paying the requisite Court-fees, 
even though such lime has already expired and the appeal has been dismissed. 
38 P, L. R. 374 = A. I. R. 1936 Lah. 909. 

2. [S 593.J The inquiry into the pauperism of the applicant may be 
_ . . made either by the Appellate Court or under 

Inquiry into p.iuperiam. orders of the Appellate Court by the Court 

from whose decision the appeal is pcrferred : 

Provided that, if the applicant was allowed to sue or appeal as a pauper in 
the Court from w'hosc decree the appeal is preferred, no further inquiry in 
respect of his pauperism shall be necessary, unless the Appellate Court sees 
cause to direct such inquiry. 

Notes.— If assets are not set out without most good faith Appellate Court can 
reject ap|)liciiion for leave to appeal in forma pauperis ah initio. A. I. R. 1930 Pat. 
368=11 P. L. T. 567 = 123 Ind. Cas. 398. 

ORDER XLV. 


Appeals to the Kifif^ in ConnclL 


1. [S. 5r4.] 
“Decree’’ defined. 


In this Order, unless thre is something repugnant in the 
subject or context, the expression “decree” shall 
include a final order. 


Notes. — Where review application to the High Court against its own judgment 
was successful and application for leave to appeal to the Privy Council in forma 
pauperis was made, no order on the latter application is necessary. But where 
the order of review was set aside the Privy Council’s original application for leave 
to appeal was still alive. A. 1 . R. 1924 Lah. 225 = 77 Ind. Cas. 869. 


Application to Court whose 
decree complaianed of. 


2. [S. 5!>8.] Whoever desires to appeal 
to Ilis Majesty in Council shall apply by petition 
to the Court whose decree is complained of. 


Notes. — Case for granting leave to appeal to the Privy Council is not pro- 
perly presented where appeal was dismissed for default in furnishing the list of 
papers to be printed in the paper-book. A. I. R. 1921 Pat. 83 = 2 P. L. T. 112 = 
60 Ind. Cas. 285. 


3. [S. 6C0.] (1) Every petition shall state the grounds of appeal and 
Certificate as to value or fit- ^ certificate either that, as regards 

ness. amount or value and nature, the case fulfils the 

• requirements of section 110 , or that it is other- 

wise a fit one for appeal to His Majesty in Council. 

(2) Upon receipt of such petition, the Court shall direct notice to be 
served on the opposite party to show cause why the said certificate should not 
be granted. 


C. P, Code— lOOB 
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N. 5 .--For local amendments in Bombay and C. V.— Vide infra. 

Notes. — Certificate must contain the grounds upon which it is granted or 
that the discretion under s. 109 was exercised. A. I. R 1921 I’. C. 25 = 48 I. A. 
31=44 M. 293=19 A. L. J. 161 = 23 Bom L. U. 718 = 33 C. L. J. 277 = 25 C. W. N. 
630=40 M. L. J. 229=60 Ind. Cas. 85. In a redemption suit involving no qussiion 
of principle and value of claim being less than Rs. 10,000 .1 certificate cannot be 
granted there being no exceptional circumstances to justify it. A. I. R. 1929 
Oudh 243 = 6 O. W. N. 21 1 = 1 16 Iiui. Cas. 208. An order suspending a vakjl is 
a disciplinary matter and not a judgment ; hence no leave to appeal to the Privy 
Council can be granted. A I. R. 1922 Mad 440=16 L. \V. 328 = 43 M. L. J 382 = 
69 Ind Cas. 290. 

4 . [Nezo.] For the purposes of precuniary valuation, suits involving 
Consolidation of suits. subslantially the same questions for delerniina- 

tion and decided by the same judgment may be 
consolidated ; but suits decided by separate judgments shill not be consolidated 
notwithstanding that they involve substantially the same questions for deter- 
mination. 


Notes.— Judgment means judgment appealed against. A. 1. R. 1932 Mad. 125 = 
61 M. L. J. 692. Discretion is to be in applicant’s favour. A. I. R 1932 Mad. 125 
= 55 M. 125. Court-fee value is ihe least market value. A. I. R. 1931 Mad. 125. 
Separate judgment may be treated as one. 61 M. L. J. 692. As regards what is not 
consolidation. V:de I. R. 1937 Pesh. 61. Consolidation of appeals results in one 
appeal and parlies must be treated as panics in one suit. A. J. R. 1923 Pat. 215 = 70 
Ind. Cas. 782. Object of consolidation under rule 4 is to make good the defect of 
pecuniary valuation and not a defect of any other kind. A. I. R. 1923 Nag. 198 = 69 
Ind. Cas. 525. Consolidation under Order XLV, rule 4, is allowed for the purpose of 
valuation for leave to appeal to the Privy Council only when the suits in cjuestion 
involve substantially the same question in issue anti have lieen decided by one and 
the same judgment. 73 Ind. Cas. 217 = 41 M. L. J 424 ---A. I R. 1923 Mad. 602. 
Where judgments were separate but one was delivered with reference to the other 
so far as the point to be raised in Privy Council was concerned, it was held that the 
suits were decided by the same judgment within the nrieaniiig of Order XLV, rule 4. 
A. 1 . R. 1927 Bom. 19=50 B. 753=^28 Bom. L. R. 1437=102 Ind. Cas. 143. Suits 
disposed of by separate judgments by the High Court cdnnot be consolidated even 
if they were dealt with by the judgment in lower Court ; consolidation can be 
ordered only under rule 4, A. I. R. 1921 Pat. 97 = 2 P. L. T. 157 = 6 P. L. J. 97 = 60 
Ind. Cas. 517. Consolidation of appeals to uie Privy Council under Order XLV, 
r. 4) is not limited merely for the purpose of security for costs and suing of expenses. 
3 P. L. J. 446 = 45 Ind. Cas. 55 ^* Where there were two siiiis in original Courts 
and two appeals therefrom but were disposed of in one juflgment, setting aside 
the decree of the lower Court, leave to appeal to the Privy Council should be granted 
even though the value of the subjecl-maiier is below Rs. 10,000 and though no 
question of law was involved. A. I. R. 192 1 All. 270 = 43 A. 223 = 59 Ind. Cas. 794. 
In a case to which Order 45. rule 4, does not in terms apply as to when the appeals 
arise out of one and the same suit and not out of two separate suits, the High Court 
has no inherent power for consolidating appeals to the Privy Council for the purpose 
of security for costs. 1936 A. L. J. 1035 = A. I. R. 1936 All. 832. There is no 
provision of law auihoiising one applica.ion for leave to appeal in two separate 
suits and appeals. 140 Ind. Cas. 70= 33 L. R. 455 = A. b R- ‘932 Lah. 441. 


6, [New.] In the event of any dispute arising between the parties as to the 

Remission of dispute to Court ^ I'’® 

of instance. instance, or as to the amount 

or value of the subjeci-matter in dispute on 
appeal to His Majesty in Council, the Court to which a petition for a certificate 
is made under rule 2 may. if it thinks fit, refer such dispute for report Jo the 
Court of first instance, which last mentioned Court shall proceed to determine 
such amount or value and shall return its report together with the evidence to 
the Court by which the reference was made. 

Notes. — Court of first instance m ist itself mike the enquiry and not remit to 
some other officer where reference is mide to it under Order XLVI, r. 5. 43 C. 
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225 = 34 Ind. Cas. 203. From enquiry as regards the value of the subject-matter 
of the suit is in the discretion of the Court. A. I. R. 1925 Cal. <14 = 82 Ind. Cas. 744. 
There can be no reference for a report at defendant's instance where plaintiff under- 
values iiis suit and defeivlani arquiesces. A I. R. 1927 Cal 418 = <5 C. L. J. 225 = 
loi Ind. Cas. got ; see also 42 13. 609=46 Ind. Cas. 4 = 20 Bom. L. R. 418. 


Eftcctof refusal of certificate. 


6 . IS. 601.] Where such certificate is 
refused, the petition shall be dismissed. 


7 . [S. 602. j (1) Where the certificate is granted, the applicant shall, 

within ’[ninety days or such further period, not 
Security and deposit required exceeding sixty days, as the Court may upon 
on grant of ceriifirate. cause shown allow], from the date of the decree 

complained of, or within six weeks from the date of the grant of the certificate, 
whichever is the later date, — 

(ai furnish sexurilyf [in cash or in Government securities] for the 
costs of the respondent, and 

(^) deposit the amount required to defray the expense of translating, 
transcribing, indexing an i transmitting to His Majjsty in Council a correct 
copy of the whole record of the suit, except— 

(i) formal documents directed to be excluded by any order of His 
Majesty in Council in force for the time being ; 

( 2 ; papers which the parties agree to exclude ; 

(3) accounts, or portions of accounts, which the officer empowered by 
the Court for that purpose considers unnecessary, and which the parties have 
not specifically asked to be included ; and 

( 4 ) such other documents as the High Court may direct to be 
excluded : 

+LProvided that the Court at the time of granting the certificate may, after 
hearing any opposite party who appears, cider 01 ths ground of special 
hardship that some other form of security may be furnished : 

Provided further, that no adjournment shall be granted to an opposite 
[)arly to contest the nature of such security, ]t 

( 2 ) Where the applicant prefers to print in India the copy of the record, 
except as aforesaid, he shall also within the time mentioned in sub-rule 
(i), deposit the amount required to defray the expense of printing such copy. 

yV. B . — For addiiional rules in Bombay and C 1*. — Vide infr>i. 

Notes. — Stcuriiy has got to be furnished in respect of each appeal though 
consolidated. 4 Pat. L. J. 198 = 50 Ind. Cas. 511. High Conn has power to demand 
security in cases where special leave is granted by the Privy Council under s. 112, 
C. P. Code. A. I. R. 1925 Oudh 99=11 O. L. J. 195 = 76 Ind. Cas. 335. Rule 7 
lefers to the graining of certificate and not lo the actual issue of document ; and 
application to furnish security in other form than cash or Government securities is 
not maintainable if made after the granting of a certificate. A. I. R. 1925 Mad. 
449 = 48 M. 559 = 48 iM. L J. 134 = 21 L. W. 147 = 86 Ind. Cas. 201 ; see also 66 
Ind Cas. 548=11 L. 13. R. 2i3 = A. I. R. 1921 L. D. 55. Rule regarding time 
limit within winch security under Order XLV, rule 7, should be furnished is rigid 
and lime cannot be extended. A. I. R. 1929 Pat. 431 = 123 Ind. Cas. 769. Time 
for furnishing security cannot be extended beyond the period given in s. 3 (i) of 
Act XXVI ot 1920. A. I. R. 1924 Mad. 44=iS L. W. 29=74 Ind, Cas. 703 ; see 
also 26 A. L. J. 433= 1 19 Ind. Cas. 574; see also 65 Ind. Cas. 249=44 A. 216 = 20 
A. L. J. 13= A. 1. K. 1922 All. 43 High Court can extend period of six weeks 
from the date of the grant of certificate. A. I. R. 1927 Pat. 330=105 Ind. Cas. 585. 
Time can be extended by the High Court for cogent reason only. 6 O. L. J. 149 = 
50 Ind. Cas. 907 ; see also 49 Ind. Cas. 892 = 4 P. L. J. 521. Time can be extended 
upto the 150‘h day from the dale of the decree b it Court has no power to extend 
the period of six weeks from the grant of certificate. A. I. R. 1923 Oudh 50 = 
25 O. C. 254=78 Ind. Cas. 937 ; A. I. R. 192? P^'tt. 332*8 P. L. T. 779=103 Ind. 
Cas. 213. Due diligence must be shown by the applicant in order to entitle him 


* Substituted by Act 26 of 19:0. 1 Inserted by Act 26 of 1920. 
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to extension of time. That a loan could not be got is no sufficient reason. A. I. 
R. 1921 L. B. 28 = 11 L. B. R. 108 = 65 Ind. Cas. 450. Deposit out of time is not 
one to the satisfaction of Court. Periods for security and deposit Are identical 
and cannot exceed either a period of 150 days from the date of the decree or six 
weeks from the date of the certificate whichever is longer. 84 Ind. Cas. 535 = A. I. K. 
1923 All. 572* Whore a decree is modified on review, modified decree is also a 
decree. A. I. R. 1924 Lah. 82 = 4 Lah. 185 = 6 Lah. L. J. 41 = 75 Ind. Cas. 520- 
After amendment of Code by Act 26 of 1920, time beyond six weeks cannot be 
extended by the High Court. A. I. R. 1927 Rang. 20=4 Rang. 265 = 5 Bur. L. J. 
187 = 98 Ind. Cas. 417. Time may be extended for cogent reasons. A. 1. R. 1Q26 
Rang. 44=4 Bur. L. J 3 = 94 Ind. Cas. 590. Court is entitled to apply the proviso to 
Order XLV, rule 7, only if the application is made at the lime of the granting of 
the certificate. A I. r! 193'* Pat. 431 = 123 Ind. C is. 769. Application for attach- 
ment by the decree-holder if money deposited for costs of the Privy Council by 
the judgment-debior, is grossly improper aud is an offence to the Court. A. I. R. 
1929 All. 794= *19 Ind. Cas. 5. Court’s power to allow security in some form 
applies only at the time of granting certificate. OtTer of immovable properly as 
a security after certificate has been granted is not admissible. A. I. R. 1926 Rang. 
44=4 Bur. L. J. 3 = 94 Ind. Cas. 590. The Court has no jurisdiction to extend the 
time for furnishing security. A. I. R. 1932 Oudh 249 ; sec also A. I. R. 1932 
Mad. 434. 

The application by the decree-holder seeking to attach surplus money deposited 
in the Court for the purpose of costs of the Privy Council by the judgrneat-debior 
without stating any figures to suggest that there was any likelihood of there being 
any surplus, is absolutely without substance and even if it contains necessary 
figures, it is premature. A. I. K. 1929 All. 794=119 Ind. Cas. 5. By olfcring of 
a property as security, proprietary interest of security is not extinguished. It 
merely becomes first charge in the property. Subject to the first charge of the 
security, depositor can dispose of it. Such interest is not exempt under Transfer 
of Property Act, s 6 or s, 6o C. P. Code. A. I. R. 1930 All. 225 = ^1 A L. J. 
402 = 52 A. 619 (F. B.)=I25 Ind. Cas. 477. The High Court has no power to 
grant an extension of time beyond that fixed by Order 45, rule 7, C. P. Code for 
furnishing security. 39 C. W. N. 651. An applicadon by an appellant for extension 
of time for furnishing security should be dealt with by a Devision Bench of the 
High Court and not by the Registrar. Ibid. The High Court has no power to 
extend the lime for the furnishing of security beyond the period allowed by Order 
45, rule 7. A. I. R. 1935 Lab. 733= 159 Ind. Cas. 232. In order to avoid a conflict 
between Order 45, rule 7 and s. 148, C. P. Code, it must be held that Order 45* 
rule 7 must prevail. 1933 A. L. J. 207 = 55 A. 432= 143 Ind. Cas. 559 = A. I. K. 
1933 All. 241 (F. B.). Where applicant was asked to furnish security for costs of 
the respondent and also to deposit the translation and printing charges, the deposit 
of costs only and not the translation and printing charges is valid. 1933 A. 
L. J. 207 = 55 A. 434= 143 Ind. Cas. 559=A. I. R. 1933 All. 241 (F. B.). The 
Court has no jurisdiction to extend the time beyond 150 days from the date of 
decree or order appealed against as the language of Privy Council Rules, r. 9 
was never intended to sanction the allowance of any further period. 1933 A. L. 
J. 207=55 A. 432=143 Ind. Cas. 559 = A. I. R. 1933 All. 241 (F. B.) ; A. I. K. 
1931 Bom. 278 = 33 Bom. L. R. 487 ; A. I. R. 1932 Mad 484. 


8. [S. 603. J Where such security 

Admission of appeal and 
procedure thereon. snail 


has been furnished and deposit made 
satisfaction of the Court, the Court 


(rt) declare the appeal admitted, 

(b) give notice thereof to the respondent, 

(0 transmit to his Mijesty in Council under the seal of the Court a 
correct copy of the said record, except as aforesaid, and 

(^) give to either party one or more authenticated copies of any of the 
papers in the suit on his applying therefor and paying the reasonable expanses 
incurred in preparing them. 

Notes. — If respondent knew of admission, failure to give notice to the respon- 
dent of admission of an appeal to the Privy Council is not sufficient ground for 
rehearing. 22 Bom. L, K. 550=59 Ind. Cas. 7. 
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9. [S. 604.] At any lime before the admission of ihe appeal the Court 
Revocation of acceptance of may, upon cause shown, revoke the acceptance 
security. of any such security, and make further directions 

thereon. 

Notos — Rule 10 and not rule 9 is; application for enhancement of amount of 
security for costs after admission of appeal. 49 Ind. Cas. 893. 

*L9A. Nothing in these rules requiring any notice to be served on or 

Power to dispense with notices ^‘ven to an opposite party or respondent shall be 
in cases of deceased parties. ueemed to require any notice to be served on or 

given to the legal representative of any deceased 
opposite party or deceased respondent in a case, where such opposite parly or 
respondent did not appear either at the hearing in the Court whose decree is 
complained of or at any proceedings subsequent to the decree of that Court : 

Provided that notices under sub-rule (2) of rule 3 and under rule 8 shall 
be given by affiixing the same in some conspicuous place in the Court-house 
of the Judge of the District in which the suit was originally brought, and by 
publication in such newspapers as the Court may direct.] 

N.D — For locil amendment in Rangoon. — Vide infra. 


Power to order 
security for payment. 


10. [S. 605. 1 Where at any time after the admission of an appeal but 
. , before the transmission of the copy of the record, 

except as aforesaid, to His Majesty in Council, 
such security appears inadequate, 
or further payment is required for the purpose of translating, transcribing, 
printing, indexing or transmitting the copy of the record, except as aforesaid, 
the Court may, order the appellant to furnish, within a lime to be fixed by 
the Court, other and suffi:ient security, or to make, within like time, the 
required payment. 

1 1. [S. 606.] Where the appellant fails to 
comply with such order, the proceedings shall be 
stayed, 

and the appeal shall not proceed without an order in this behalf of His 
Majesty in Council, 

and in the meantime execution of the decree appealed from shall not be 
stayed. 


Effect of failure to comply 
with order. 


Powers 

appeal. 


of 


12. IS. 607 1 When the copy of the record, except as aforesaid, has been 

, , transmitted to His Majesty in Council the 

Refund of balance of deposit, appelant may obtain a rJftind of the balance (if 

any) of the amount which he has deposited under rule 7. 

13. [S. 608]. (1) Notwithstanding the grant of a certificate for the admission 
, of any appeal, the decree appealed from shall 

Court pending unconditionally executed, unless the Court 
otherwise directs. 

(2) The Court may, if it thinks fit, on special cause shown by any party 
interested in the suit, or otherwise appearing to the Court, — 

(a) impound any movable property in dispute or any part thereof, or 
(^) allow the decree appealed from to be executed, taking such security 
from the respondent as the Court thinks fit for the due performance of any order 
which His Majesty in Council may make on the appeal, or 

(6') stay the execution of the decree appealed from, taking such security 
fromjthe appellant as the Court thinks fit for the due performance of the decree 
appealed from, or of any order which His Majesty in Council may make on the 
appeal, or 


* Inserted by Act 26 of 1920. 
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(d) place any party seeking the assistance of the Court under such condi- 
tions or give such other direction respecting the subject-matter of the appeal, 
as it thinks fit, by the app)intment of a receiver or otherwise. 

Notes High Court can amend its own decree even after lime to appeal to 
Privy Council is granted. A. I. R. 1929 Lah. 427 = 30 P. L. R. 258. Where leave to 
appeal to Privy Council has been granted, application to stay proceedings should 
not be allowed when delay is Ikely to be prejudicial to the plaintiff. A. 1 . R. 1928 
Bom. 159 = 30 Bora. L. R. 126. \\Miere an appeal has been admitted to the Privy 
Council but the decree h.'ts been executed respondent can also be directed to furnish 
security. A. I. R. 1926 B 4-5 = 50 B. 453. S'ay of execution can be ordered even 
before grant of certificate under s. 151. 82 Ind Cas. 739 * Execution of High CourPs 

decree cannot be stayed by the Subordinate Judge. 42 Ind. Cas. 835. Where stay 
of execution has been granted pending appeal to the Privy Council security must be 
directed to be furnished within a definite period of time and the Court can give such 
directions as it thinks necessary. 24 C. W.N. 265 = 57 Ind. Cas. 382. Execution 
of High Court's decree cannot be stayed by the Subcrdinite Judge. Such an order 
of Subordinate Judge staying execution is subject to revision. 3 P. L. W. 222 = 3 
P. L. J. 40=42 Ind. Cas 835. Receiver loan estate which is a subject-matter of 
appeal to the Privy Council can be appointed by the High Court. 4 P. L. J. 482 = 
52 Ind. Cas. 407. Where preliminary decree has been appealed from to the Privy 
Council stay of proceedings in lower Court for final decree ennnot be allowed. 18 A. 

J*. M2 = 42 a. 170=54 Ind. Cas. 561. Where appeal to the Privy Council has been 
admitted but the decree of the High Court has been executed and the decree-holder 
afterwards brings in Revenue Court a suit to eject defendant, the profccflings are 
not execution proceedings and hence not under Order XLV, r. 13. C4 Ind. Cas. 
152 (All) Where an e.x it ie decree in a mortgage-suit was set as-de by the High 
Court and was sent for re-hearing, an appeal was preferred from such an order to the 
Privy Council, High Court can both under rules 13 and s. 151 order stav of hearing 
pending hearing of appeal to the Privy Counc 1 A. I. R. 1931 Cal. 79 = 34 C. W. N. 
631 = 129 Ind. Cas. 833 High Court has inherent power to stay proceedings). 59 C. L. 

J 440 = 38 C. W. N. 795 = A. I. R. 1934 Cal. 823 ; see also A. I. R. 1934 All. 585 = 
1934 A. L. J. 1191 = 150 Ind. Cas. 446. 


14. [S. 609.J (1) Where at any lime during the pendency of the appeal 

Increase of security found security furmshed by either patty appears 
inadequate. inadequate, the Court may, on the apphcalion of 

the other party, require further security. 

(2) In default of such further security being furnished as required by the 
Court, — 


{(i) if the original security was furnished by the appellant, the Court may, 
on the applicaiion ot the respondent, execute the decree appealed from as if 
the appellant had furnished no such security ; 

(^) if the original security was furnished hy the respondent, the Court, 
shall, so far as may be practicable, stay the further execution of the decree, 
and restore the parties to the position in which they respectively were when the 
security which appears inadequate was furnished, or give such direction res- 
pecting the subject-matter of the appeal as it thinks fit. 


.15. [8.610.] (1) Whoever desires to obtain execution of any order of 

Procedure to enforce orders of Majesty in Council shall apply by petition, 
King in Council. accompanied by a certified copy of the decree 

passed or order made in appeal and sought to be 
executed, to the Court from which the appeal to His Majesty was preferred. 

(2) Such Court shall transmit the order of I lis Majesty in Council to the 
Court which passed the first decree appealed from, or to such other Court as 
His Majesty in Council by such order may direct,and shtill (upon the applirtition 
of either party) give such directions as miy be required for the execution of the 
same ; and the Court to which the said order is so transmitted shall execute it 
accordingly, in the manner and according to the provisions applicable to the 
execution of us original decrees. 
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( 3 ) \yhen any monies expressed to be payable in British currency are 
payable in India under such order, the amount so payable shall be estimated 
according to the rate of exchange for the time being fixed at the date of the 
making of the order* for the adjustment of financial transactions between the 
liniienal and the Indian Governments. 

] [(4) Unless His Majesty in Council is pleased otherwise to direct, no 
order of His Majesty in Council shall be inoperative on the ground that no 
notice has been served on or given to the legal representative of any deceased 
opposite party or deceased respondent in a case, where such opi osite party or 
respondent did not appear either at the hearing in the Court whose decree was 
complained of or at any proceedings subsequent to the decree of that Court, 
but such order shall have the same force and effect as if it had been made before 
the death took place.] 

Local Amendment in Burma.~ln rule 15 for ’'in India” substitute “in 
Burma” and for “Indian” substitute ‘‘Burman*' — l/iife G. B. Order of 1937. 

N. B . — For local amendment in Allahabad. — infra. 

Notes.— Court acting under Order 45, rule 15, cannot consider or discuss the 
effect of His M'^jesiy’s order in Council. Any order contrary to this is ultra vires. 
A. I. R. 1930 Lah. 674 = 31 P. L. R. 182. RuleiS does not apply to proceedings 
for restitution. A. I. R. 1927 Pat. 208 = 6 Pat. 252 = 102 Ind. Cas. 614. Application 
for execution is liable to be dismissed if provisions rf rule 15 are not complied with. 
78 Ind. Cas. 766=5 P. L. T. 45. Execution cannot be postponed on ground that 
application for review is made to Privy Council. A. I. R.. 1931 Pat. 203=12 P. L. T 
145. Separate transmission of an order to every person interested in execution is 
inconvenient though not impossible. 75 Ind. Cas 219 ; 55 M. 856. Where their Lord- 
ships of the Pi ivy Council direct that the costs incurred by the successful appellant 
in the Judicial Commissionei’s Couit, should be paid by the respondent, such costs 
include the printing charges and other expenses incurred by the appellant in the 
Judicial Commissioner’s Court for presentation of the appeal to the Privy Council 
and the appellant is also entitled to the costs of the execution. A. I. R, 1937 Pesb. 3. 
In order that execution might follow in terms of the judgment of the Board, 
opponent can have the order of High Court with a certified copy, where party with 
order in Council refuses to lodge the order. A. I. R. 1926 P. C. 31 = 5 Pat. 461 = 53 
I. A. 89 = (i92C) M. W. N. 492 = 30 C. W. N. 938 = 28 Bom L. R. 1260=51 M. L. J. 
586=94 ind. Cas. 813. Ceniiied copy is not the only evidence of an order in 
Council. (>917) M. W. N. 487 = 33 M. L. J. 303 = 41 Ind. Cas 629. High Court 
transmitting to the first Court order of His Majesty in Council for execution can 
direct to pay out of the money in taking sufficient security from the decree- 
holder. A. I. R. 1922 Oudh 34 = 9 O. L. J. 5 = 66 Ind. Cas. 982. Decree-holder 
obtaining permission under Order XL, r. 15, can under Order XXI, r. 15, 
execute the Privy Council decre« on behalf of all the decree-holders though 
some are dead at the lime of the Privy Council. i P. L. T. 426 = 58 Ind. 
Cas. 212. Appl. cation for execution of an order passed in appeal by the Privy 
Council from the Calcutta High Court an appeal from a Subordinate Court 
in Bihar lies to the High Court of Calcutta and not to the High Court at Patna. 
2 Pat. L. J. 684=1918 Pat. 49 = 4 P. L. W. 133. Where the mortgagees were 
entitled to relief under s. 144 but the Privy Council deliberately excluded such relief 
from the order, and left them to seek remedy under s. 144, High Court and so the 
Subordinate Court is in order in transmitting the order of His Majesty to the lower 
Court concerned. A. I. R. 1930 Lah. 961 = 129 Ind. Cas. 204. The provisions of 
Order 45, rule 15, C. P. Code, are mandatory. 160 Ind. Cas. 814 = 1936 O. W. N. 262 
= A. I. K. 1936 Oudh 185. 

# 


* The words “by the Secretary of State for India in Council with the concurrence 
of the Lords Commissioner’s of His Majesty’s Treasury” after this have been 
omitted by G. I. Order of 1937 as well as G. B. Order of 1937. ^ 

t Added by Act 26 of 1920. 
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16 . [S* 611.1 The order made by the Court which executes the order of 

Appeal from order relating execu- 

lo execution. appelable in the same manner and 

subject to the same rules as the orders of such 
Court relating to the execution of its own decrees. 

*[17, ( 2 ) Where a certificate has been given under section 205 (1) of the 
. , . tr j I . Government of India Act. 19 55, the provisions of 

Appeals to Federal Court. order shall apply in relation to appeals to the 

Federal Court as they apply in relation to appeals to His Majesty in Council 
and references in this order to His Majesty in Council and to any order of 
His Majesty in Council shall be construed as references to the Federal Court 
and the rules of the Federal Court : — 

Provided that, — 

(j) rule 3 of this order shall have effect as if at the end of sub-rule (1) there- 
of there were inserted the words ‘‘apart from any question of law as to the 
interpretation of the Government of India Act, 1935, or any order in Council 
made thereunder” ; 

(b) where the only ground of appeal stated in the petition is that any 
question of law as to the interpretation of the Government of India Act, 1935, 
or any order in Council made thereunder has been wrongly decided, the peti- 
tion need not pray for such a certificate as is mentioned in rule 3, and the like 
proceedings shall be had thereon as if such a certificate had been given except 
that no security shall b3 required for the costs of the respondent .] 

N. This rule is in force only in British India an 1 does not apply to British 
Burma. 


ORDER XLVI. 


Reference* 


1. [S. 617] Where, before or on the hearing of a suit or on appeal in 
„ f , . which the decree is not subject to appeal, or 

Reference of question to where, in the execution of any such decree, any 

question of law or usage having the force of law 


High Court. 


arises on which the Court trying the suit or appeal, or executing the decree, 
entertains reasonable doubt, the Court may, either of its own motion or on the 
application of any of the parties, draw up a statement of the facts of the case 
and the point on which doubt is entertained, and refer such statement with its 
own opinion on the point for the decision of the High Court, 


Notes — Reference is allowed only in cases of suits^or appeals which are not 
subject to appeal. A I. R igi; Mad. ii79 = 5i M. L. J." 66= 107 Incl. Cas. 649; 
37 Ind. Cas. 221 ; A I R 1933 Lah. 402 ; A. I. R. 1931 Pat. 253. Reference to 
High Court is premissible only when bwer Court entertains reason ible doubts. 
A. I. R. 1933 hah. 432 = 34 F- L. R. 544. But Subordinate Courts are not relieved 
of deciding difficult questions. A. I. R. 1933 All. 597. Subordinate Court cannot 
compare soundness of views on quesiim of liw taken by High Court to which it 
is subordinate with the viewi of other High Cojrts, 1930 M. W. N. 955 = A. I. R. 
1931 Mad. 7* J 48 A. 188 (F. B.) = A I. R. 1926 All. 69. This Order has no applica- 
tion to miscellaneous proceedings. 29 C. \V N. 5!!. Question on sanction-applica- 
tion cannot be referred to. i Rang. 220=76 Ind. Cas 519. Inquiry before a Rent- 
collector is not a suit. 84 Ind. Cas. 543 = 29 C. W. N. 521. The difference between 
appeal and reference is that refernnee by a Subordinate Court to a Superior Court 
while appellant is a parly to the suit to the Appellate Court. 47 A. 513. Collector 
executing a decree transferred to him under s. 48 cannot make a reference under 
Order XLVI, rule 1. 54 Ind. Cas. 564 = 22 O. C. 319 = 2 U. P. L. R. (I^.) 21. Order 
of reference by the lower Court under rule 1, ran be qiestioned by the High Court 
under r. 5. A. 1. R. 1929 Bom. 30=30 Bom. L. R. 1527. Where the plaint was 
returned by Sub-Judge for presentation to the Munsiff who declined for not having 


* Thi9 rule has been added by G. 1. Order of 1937. 
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jurisdiction 10 entertain it, High Court can under s. 151 pass order as it thinks 
necessary in the interest of justice, even though the orders passed were very late. 
85 Ind. Cas. 703 = A. I. R. 1925 Oudh 461 = 12 O. L. J. 189=280.0.330, A 
reference under Order 46, rule i of the C. P. CoJe can only be made in a suit or 
appeal and not in proceedings under s. 93 of the Bengal Tenancy Act which are 
in the nature of an application. A. I. R. 1934 Cal. 566=38 C. W. N. 499 = 151 
Ind. Cas. 721. 

2. [S. 618.] The Court may either stay the proceedings or proceed in the 

case notwithstanding such reference, and may 
Court may pass decree pjjgg ^ decree or make an order contingent upon 

undent upon deas.on of High decision of the High Court on the point 
• referred; 

but no decree or order shall be executed in any case in which such reference 
is made until the receipt of a copy of the judgment of the High Court upon 
the reference. 


Juflgment of High Court to 
be transmiiied. and case dis- 
posed of accordingly. 


[S 619. j Tiic High Court, after hearing the parties if they appear and 
desire to be heard, shall decide the point so 
referred, and shall transmit a copy of its judg- 
ment, under the signature of the Registrar, to the 
Court by which the reference was made ,* and 
such Court shall, on the receipt thereof, proceed to dispose of the case in con- 
formity with the decision of the High Court. 

4. [S. 6J0.J The costs (if any) consequent on a reference for the 
Costs of reference to High decision of the High Court shall be costs in 
Court. the case. 


5. IS. 621. J Where a case is referred to the High Court under rule 1, 

the High Court may return the case for amend- 
ment, and may alter, cancel or set aside any 
decree or order which the Court making the 
reference has passed or made in the case out of which the reference arose, and 
make such order as it thinks fit. 


Power to alter, eir., decree 
of Court making refeicnee. 


Notes. — High Court acts wh.le hearing a reference to the Court of Appeal 
quite as much as when it hears application for Court of revision. 25 C. W. N. 80 = 
32 C. L. J. 433 = 4S C. 766. 


6. [S. 616A ] (t) Where at any time before judgment a Court in which a 

^ , tt. , ^ suit has been instituted doubts whether the suit 

Power to refer to High Court jg cognizable by a Court of Small Causes or is 

smaVcausel ° cognizable, it may submit the record to 

the High Court with a statement of its reasons 
for the doubt as to the nature of the suit. 


(2) On receiving the record and statement, the High Court may order the 
Court cither to proceed with the suit or to return the plaint for presentation 
to such other Court as it may in its order declare to be competent to take 
cognizance of the suit. 

Notes. — Where a plaint was returned by Munsiff to the Smrll Cause Court 
which was again returned to the Munsiff's Court as being cognizable by it, 
Subordinate Court ought to have referred the matter to the High Court under 
Order XLVI or if he had no doubt he should have sent the record to the District 
Judge for necessary action under r. 7. 21 C. W. N. 784 = 27 C. L. J. 96 = 41 Ind. Cas. 
929. 


7. [S. 646B.J (1) Where it appears to a District Court that a Court 
Po«^er to District Court to subordinate thereto has. by reason of erroneously 


submit for revision proceed- 
ings had under mistake as to 
jurisdiction in small causes. 


holding a suit to be cognizable by a Court of 
Small Causes or not to be so cognizable, failed 
to exercise a jurisdiciion vested in it by law, 
or exercised a jurisdiction not so vested, the 


C. P. Court— lODC 
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District Court may, and if required by a party shall, submit the record to the 
High Court with a statement of its reasons for considering tlie opinion of the 
Subordinate Court with respect to the nature of the suit to be erroneous. 

( 2 ) On receiving the record and statement the High Court may make such 
order in the case as it thinks fit. 

(3) With respect to any proceedings subsequent to decree in any case 
submitted to the High Court under this rule, the High Court may make such 
order as in the circumstances appears to it to be just and proper. 

( 4 ) A Court subordinate to a District Court shall comply with any 
requisition which the District Court may make for any record or information 
for the purposes of this rule. 

N, B . — For local'amendmenls in Allahabad, Bombay and Oudb. — V/de infra. 

Notes. — Where plaint is returned by two Courts the remedy of the appli- 
c*ant is to make an application to the District Jii Ige under the provisions of this rule. 
A I. R. 1933 Nag. 221 = 145 Ind. Cas. 261 ; see also 17 N. L. J i69=A I. K. 
1934 Nag. 257. 


ORDER XLVII. 


Review, 


Application for review of 
judgment. 


1 . [S. 623 .] (1) Any person considering 
himself aggrieved— 


(rt) by a decree or order from which an appeal is allowed, but from 
which no appeal has been preferred, 

( 1 )) by a decree or order from which no appeal is allowed, or 
(t) by a decision on a reference from a Court of Small Causes, and who, 
from the discovery of new and important matter or evidence which, after 
the exercise of due diligence, was not within his knowledge or could not 
be produced by him at the time when the decree was passed or order made, or 
on account of some mistake or error apparent on the face of the record, or for 
any other sufficient reason, desires to obtain a review of the decree passed or 
order made against him, may apply for a review of juignient to the Court 
which passed the decree or made the order. 

( 2 ) A party who is not appealing from a decree or order may apply for a 
a review of judgment notwithstanding the pendency of an appeal by some 
other party except where the ground of such appeal is common to the 
applicant and the appellant or when, being respondent, he can present to the 
Appellate Court the case on which he applies for the review. 

Scope. — Review can only be granted on grounds set out in order 47. A. I. R. 
1934 Pat. 229. Consent decree cannot be set aside on ground of fraud under order 
47. 144 Ind. Cas. 82. Revenue Court has no power of review. A. I. R. 1932 
All. 293= 54 A. 646 (F. B ). Jurisdiction to entertain an application depends upon 
circumstances when application is made. 33 Bom. L. R. 378 = A. I. R. 1931 Bom. 
232. Order under section 35, Provincial Insolvency Act, can be reviewed if condi- 
tions laid down by Order 47, rule i, are existent. A. I. R. 1933 Mad 631 (F. B.)=a65 
M. L. J. 173 ; see A. I. R. 1932 Mad, 63=61 M. L. J. 7*9- When decree under 
partition suit is alleged to be incorrect, review under rule i may be made. A. 1 . R. 
1931 Pat. 296=12 P. L. T. 466. Application to set aside an ex parte order is not 
an application for review. A I. R. 1933 Mad. 345 = 37 M. L, W. 720. Court cannot 
grant leave to file application for review in forma pauftris, A. I. R. 1930 Rang. 
280=8 Rang. 423. Review of a consent decree under order 47 is not competent on 
the ground that it was obtained by fraud. A. I. R. 1929 470=33 C. W. N. 883= 

124 Ind. Cas. 525. Interlocutory orders made in chambers is subject to review ifiider 
s. 151, if it is necessary in the interest of justice. A. I. R. 193^ Bom. 294=32 Bom. 
L. R. 665= 125 Ind. Cas. 690. Events happening after the decree has been passed 
cannot be made grounds of review. A. I. R. 1922 Mad, 227=15 L. W. 593 = 43 M, 
L. J. 33*70 Ind. Cas. 741 = 31 M. L. T. 473. S. 144 and Order XLVII, have appli- 
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cation to cases for review of a decree in any appeal under the Letters Patent. A. I. 
R. 1927 liom. 232 = 2; B^m. L. R. 371 = 101 Ind. Cas. 766. Orders dismissing an 
objection for default cannot be appealed from. Remedy in such cases is by appeal 
to s. 15* or Order XLVII. A I. R. 1929 All. 123 = 26 A. L. J. 1395 = 112 Ind. Cas. 380. 
Application for review after the period of limitation allowed for alternative remedies 
is not necessarily incompetent. A. I. R. 1929 Sind 38=115 Ind. Cas. 314. Applica- 
tion for review should be granted where the Court having dismissed the suit in 
presence of pleader for pUiniiff passed another order on plaint dismissing suit for 
default of appearance after pleader had left the Court. A. I. R. 1929 Sind 38=115 
Ind. Cas. 314. Where a plaintifl gets a decree for specific performance but after- 
wards finds that defendant cannot give him a good title, his proper remedy is by 
way of review or to file .a separate suit for setting aside the decree. A. I. R. 1923 
Bom 26 = 46 B 990 = 24 Bom. L. R. 496 = 67 Ind. Cas. 766. Where the whole system 
of calculation adopted by the Court was challenged in plaintiffs application and 
there was no mere allegation of an arithmetical or clerical mistake, held that al- 
though Court purported to act under s. 152, it must be considered to have acted 
under Order XLVII. A. I. R. 1921 Lah. 250 = 3 Lab. L. J. 341=66 Ind. Cas. 992. 

Grounds for review. — It is a good ground for review that evidence on a 
certain point was shut out owing to a misconception on the part of the pleader 
and therefore an issue was found against the party. A. I. R. 1931 Sind 3 = 130 
Ind. Cas. 545. Erroneous view of evidence or law is no ground for review. Also 
grounds good for appeal would not support application for review. A. I R. 1930 
Cal. 701=34 C. W. N. 696=129 Ind. Cas. 365. The words “for any other 
sufiicieni reason” mean a reason sufficient on grounds at least analogous to those 
specified immediately previous to discovery of new and important matter or 
mistake or error apparent on the face of the rocord. A deliberate order passed 
by a Bench of the H'gh Court with a view to obtain a just decision of the dispute 
between the parties does not constitute a reason for review analogous to 
discovery of fresh evidence or a manifest mistake on the record and therefore 
no review lies. A. I. R. 1930 Oudh 392 = 7 O. W. N. 741 = 126 Ind. Cas. 677. Where 
judgment does not conclude the question whether the decree may be executed against 
partners individually and when the decree as it stands can be executed only against, 
property of the firm, the judgment may be reviewed. A. I. R 1926 Lah. 236 = 92 Ind 
Cas. 898. Where decree is amended without giving party affected thereby oppor- 
tunity to show cause against it amendment is wrong. It is open to judgment-debtor to 
apply to original Court for review of its order. A. I. R. 1926 Lah. 384 = 24 A L. 
J. 266=48 A. 281 = 94 Ind. Cas. 877. Parties agreeing to abide by decision in 
another suit, decree was passed in accordance with decision in that suit. But 
decision in the other suit was reversed in appeal. Such reversal is good ground for 
review of decree. A. I. R. 1927 Kang. 189 = 5 Rang. 261 = 103 Ind. Cas. 258. Where a 
suit is dismissed for default though parties were not directed to be present on that 
particular date, an application for review of the order dismissing the suit filed after 
more than two months would lie. A.l.R. 1928 Rang. 177 = 6 Rang. 254=^111 Ind. Cas. 
80. Where the Court passes an ex parte order for issue of writ of delivery of 
possession of property, Court can review its own order. A. I. R. 1925 Cal. 1023 = 
41 C. L. J. 319 = 88 Ind. Cas. 921. Where the High Court by its decree ordered 
possession and mesne profits to the plaintifl but the executing Court finding that 
there was a compromise between the same parties as regards certain suit items, 
which was not brought to the notice of the High Court, modified the decree ; held 
that the lower Court had no jurisdiction to make the order it passed and the proper 
remedy of the aggrieved party was to apply for review or other legal proceeding. 
A. I. R. 1928 Cal. 804= 1 15 Ind. Cas. 591. Summary rejection of an appeal as time- 
barred without fixing date for hearing the appellant forms a good ground for 
review. A. 1 . R. 1925 Oudh 643 = 2 O. W. N. 678 = 90 Ind. Cas. 115. Where the 
question was as to the amount of mesne profits to be awarded to plaintiff and 
Court dismissed the claim as there was no evidence on the point, and where in 
a petition for review of the decision, it was contended that the burden of proving 
the value of the notes was on the opposite party and that Court made an error of 
law, field that there was not any mistake or error apparent on the face of the record 
within the meaning of rule i. A. I. R. 1925 Pat. 368 = 6 P. L. T. 40 = 86 Ind. 
Cas. 143 - 

A remand order made on second appeal is, unless a review of it be obtained 
within the prescribed lime, conclusively determination of the points of law involved 
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in it ; and the correctness of the law laid down upon a remind cannot be questioned 
in a subsequent second appeal ; the policy of the legislature as indicated in the 
Civil Procedure Code of 1908 is in favour of finality of orders of remand. Nor is 
the fact of the Courts adopting a different view of the law after an order has been 
made in general, a good ground for allowing a review of such an order after the 
lime for a review has elapsed. A. 1 . R. 1923 Cal. 385 = 72 InJ. Cas. 588. Dismissal 
for default under Order IX, rule 8, is good ground for review. 9 L. W. 311 = 50 
Ind. Cas. 327 = 37 M. L. J. 59 - That if second opportunity be given applicant would 
satisfy Court that its first order was wrong is no good reason for review. 57 Ind. 
Cas. 145. Where counsel erroneously abandoned evidence but considered its 
admissibility, review did not lie. A. I. R. 1926 Oudh 644 = 35 Ind. Cas. 752. 

The Commissioner has no power to “review” under s. 151, or Order XLVII, r. i. 
He may on proper grounds re-open the inquiry into any of the items. Until his 
report is made he decides nothing final and conclusive. But ho must hive proper 
grounds for re-opening enquiry into any item, grounds similar to the provisions of 
rule I, that rule being the best grounds in a matter of this kind. If he re-opens 
the enquiry on the grounds which are not proper the party aggrieved can object 
only by means of exceptions to this report. A. I. R. 1924 Bom. 231 = 25 Bom. L. R. 
280 = 47 B. 593 = 82 Ind. Cas. 593. The mere fact that a Judge has no. in terms 
referred to certain of the evidence in favour of the one party or the other is not 
a sufficient reason for granting a review. A. I R. 19:4 Pat. 258 = 2 P.at. 765-82 
Ind. Cas. 502. S. 114, C. P. Code, has to be read with Order 47, rule i, which 
prescribes the grounds upon which an application for review may be made ; and 
unless the case can be shown to be within the terms of this rule, a review ought 
not to be granted. 151 Ind. Cas. 41 = 11 O. W. N. joS4=i934 A L.J. 918=36 
P. L. R. 305 = 39 C. W. N. 1 = 60 C. L. J. 267 = 36 Bom. L. R 1179 = 67 M. L- J* 
608 (P. C.) = A. I. R. 1934 P. C. 213. Where there is no fa liire to apply the 
apposite law no review is competent. 148 Ind. Cas. 718 = A. I. R. 1934 Nag. iii. 
Where the mistake though apparent is only of a clerical nature and does not 
affect the actual decision of the case is no ground for review. 73 v/. The 
negligence on the part of a party or his agent is not any suffi.ient reason 
analogous to those mentioned in Order 47, rule i (1). A. I. R. 1934 Nag. 143=150 
Ind. Cas. 44. 

The phrase "any other sufficient reason” means any other sufficient ciuse similar 
or analogous to those categorically sei forth in Order 47 , rule i. 154 Ind. C is. 
1102=1935 O. W. N 446= A. I. R. 1935 Oudh 405. Under 1 irder 47, rule i, it is not 
enough that the applicant did not know the exiat'ince of tlie new matter, but he must 
also show that such matter would prove his case conclusively. 156 Ind. Cas. 733= A. 
I. R. 1935 Rang. 1F4 The grounds on which a review is competent are difierem 
from those on which an appeal under clause 10 of the Letters Patent (Lahore; will lie. 
A. I. R. 1935 Lah. 330=37 P. J . R. 708= 157 Ind. Cas. 23= 16 Lab. 602. Persons 
who are never parties to the suit or appeal need nor file a review. A. 1 . K. 1935 
Rang. 364= 1 59 Ind. Cas. 186. The Court has no jurisdiction to grant a review on 
a reconsideration of the case on exactly the same materials. 37 P. L. R. 387. 
Where the decision of ihe Judge, which is sought to be reviewed, is based o*' 
an obvious misapprehension of the nature of attachment it is sufficient reason for 
review. A. I. R. 1936 Lah. 486=163 Ind. Cas. 374. The mere fact that the party 
seeking a review desires to have a sifting of the evidence is clearly not a sufficient 
reason for review. 19 N. L. ]. 276. A review of a consent decree on the ground 
that it was obtained by fraud or mistake, cannot be had, and the consent decree 
can be set aside only by means of separate suit. 164 Ind. Cas. 785 = A. I. R. 1936 
Rang. 389 Review may be granted on the discovery of new evidence by the 
counstl. A. I. R. 1936 Lah. 650 \ but see 19 N. L. J. 276. It is doubtful whether an 
erroneous admission of fact made by counsel can be considered to be a good ground 
for review. 161 Ind. Cas. 444= A. 1 . R. 1936 Lah. 48. Subsequent reversal of view 
of law is DO ground for granting review. A. I. R. 1936 Sind 34= 161 Ind. Cas. 324. 
Where the Court rejects a plaint as not stamped with the requisite C )url-ree, for 
failure to pay the necessary Court-fte after the plaintiff was granted time ihwefor 
again and again, the order connot be reviewed by the Court. 59 M. 975 “= 163 Ind. 
CiS. 96=1936 M. W. N. 538=43 L. W. 494= A. I. K. 1936 Mad. 503 = 70 M. L. J. 
491 ; but see A. I. R. 1936 Pat. 3'o= 17 Pat. L. T. 766= 162 Ind. Cas. 992. 

Where evidence on a point is shut out owing to misconception of pleader, it is 
a ground for leview. A. i. K, 1931 Sind 3=25 S. L. R. 242. Faulty logic and error 
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of law is no fjround for review. A. I. R. 1932 Pat. 275=11 Pat. 519. Omission 
to consider important fads on record is ground for review. A. 1 . R. 1932 N ig. I77«== 
28 N. L. R. 221. Discovery of new argument based on fact or law is no ground for 
review. A. 1 . R. 1933 Mid. 290 ; 57 Ind. Cas 147 ; Ind. Cas. 344. W.iere due 
to mistake of everybody a revision filed and dismissed from an appealable order it 
is a ground of review. A. I. R. 1933 Lih. 476=14 Lih. 453 = 34 P. L. R. 400. 
Review may be granted when evidence was overlooked by excusable misfortune. 
A. I. R. 1933 Sind no. Court is competent to rev e w its wrongly made order. 48 
Ind. Cas. 129. The ground for review under rule i, must bs siinsthing which existed 
at the date of the decree. 70 Ind. Cas 741=43 M. L. J. 33 ; 73 Ind, Cas. 4 ; 8g 
Ind. Cas. 216 ; 13 O. L. J. 507 ; 31 C. W. N 822. Erroneous view of eviience or of 
law is no ground for review. 34 C. W. N. 696 ; see also 33 Bom. L. R. 610 ; A. I. 

K. 1930 Oudh 392 ; A. I. R. 1929 Nag. 251 = 12 N. L. J 148 ; \ I R. 1928 Nag. 
305=11 N. L. J. 184 ; 112 Ind. Cas. 27 ; 107 Ind. Cas. 908 ; A. I. R. 1925 Nag. 
384=87 Ind. Cas. 1029 ; 78 Ind. Ca«. 997 = 19 S. L. R. 30. Overlo)king substantial 
rights and taking loo strict views of title of suit and its priyer is good ground for 
review. A. I. R 1930 Rang. 162. Subsequent decision of superior Coart of binding 
authority on the question of law does not make p ior judgment passed on a difT::rent 
view of law liable to be reviewe i. A. 1 . R. 1930 Mad. 579. Frau.l practised upon 
Court or party discovered after order or decree is new and important matter. 33 
C. W. N. 572 ; see also 64 Ind. Ca^. 2:9 ; 48 A. 160 = 89 I id. Cas. 946. Failure 
to consider bar of limitation is sufficient to justify Court in granting application for 
review. A. 1 . R. 1929 Nag. 1S5 ; A I. R. 1928 Lah. 919 Where j idgment is deli- 
vered wiihoiu notice lo parlies it is good ground for review. A. I. R. 1929 Rang. 
70 = 6 Ring. 794 Subsequent legislation is no ground for review. A. I. R. 1928 
Bom. 308=52 13.434. No re view IS justified except as mentioned in rule i. 50 
M. 67 = A. I. K. 1926 Mad. 9S0. 

New evidence.— Review nn ground of discovery of new and important matter 
can be granted when such matter was in existence at the date of the decree. A. 
J. K. 1933 Mad. 4S5 ; sec also A. I. R. 1933 Pat. 63 i 64 Ind. Cas. 324 ; 23 C W. N. 
242. Fresh docunieniary evidence cannot be admitted in review unless sufficient 
reasons are given for non- pioduciion at time of triil. x\. I. R. 1933 Oudh 328. 
The word ‘‘evidence’* includes oral evidence also. A. 1 . R. 1928 Nag. 279 The 
evidence newly discovered must be at least such as is preaum ibly to be believed, 
and if believed would be conclusive. A. 1 . R. 1929 All. 545 ; see also 38 Ind. Cas. 
142. Reviev/ on ground of discovery of fresh evi lence cannot bi supported in 
absence of proof that applicant could not have got it earlier. 29 Bom L. R. 371 = 
A. I. R. 1927 Bom. 232. Review cannot be admitted where new evidence does not 
comply with reciuiremenls of rule. 85 Ird. Cas. 180 ; see also 75 Ind. Cas. 91 ; A. 
1 . R. 1927 Mad. 641 = 50 M. S91 ; A I. R. 1930 Oudh 392 ; A I. R. 1930 Pat. 63. 
Discovery of new and important evidence on a question of fact is no gruond for 
review of decree of the second Appellate Court. 31 lioni. L. R. 436 = A. I. R. 1929 
Bom. 225; see 21 A. L. J. 377 = 45 A. 458 = 73 Ind. Cas 1016. Grant of review 
on the giound of new evidence must be made wiih greatest caution. 45 C. 564 = 21 
C. W. N. J076 ; see also 40 Ind. Cas. 79 , 35 Ind. Cas. 342 ; 38 A. 218= 14 A. L. J. 
20=32 Ind. Cas. 622. Where appeal has been summarily dismissed, petition for 
review on ground of discovery of new evidence should be dismissed if review is 
sought by defendants who preferred appeal. 21 C. W. N. 430 = 24 C. L. J. 517 = 35 
Ind. Cas 460. High Court has no power to review order for dismissal under Order 
XLI, rule 11, on the ground of discovery of new and important evidence. A. I. R. 
1922 Cal. 165 = 27 C. W. N. 918 = 36 C, L. J. 76 = 70 Ind. Cas. 408. Discovery 
of new and important evidence on a question of f ict is no giound for review of 
the decree of the second Appellate Court. A, I. R. 1929 Bom. 225 = 31 Bom. 

L. R» 436=118 Ind. Cas. 255. Inierference in revision is not competent simply 
because the Court has not said in so many words that the new matter is important. 
A. I. K. 1927 Mad. 641 = 52 M.L.J. 682 = 26 L.W. 277 = 50 M. 891 = 103 Ind. Cas. 377. 

Omission to-produce evidence owing to wTong advice of counsel is not sufficient 
grnupd for review. 5 O. L. J. 695 = 48 Ind. Cas. 918. In case of re-trial on ground 
of further evidence, further evidence should apparently be conclusive. A. I. R. 1918 
F. C. 184. Review may be obtained where judgment is tainted by fraud. UiW, 
Party cannot be allowed in review to raise case not raised at the trial. A. I. R. 1925 
All. 552=47 A. 881 = 23 A. L. J. 534 = 88 Ind.-Cas. 653. ,Question of jurisdiction of 
a Court 10 entertain application for review depends on the slate of facts when the 
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application was made, A. I. R. 1931 Boin. 232 = 33 Bom L- R. 37S=i32 |nd. Cas. 
446. Review of judgment referred to in Art. 162 of the Limitation Act is the review 
of judgment mentioned in rule I. A. I. R. 1929 Rang. 229 = 7 Ring 201 = 118 Ind. 
Cas. 615. Court has jurisdiction to extend time upon application for extension. 
A. 1. R. 1925 Pat. 452 = 90 Ind. Cas. 79. 


Within his knowledge.— P/Ve 75 Cas. 91. 

Mistake or error. — Decision on wrong authority is not mistake apparent on 
face of record. A. 1. R. 1933 Lah. 223 = 38 1*. L. K. 254. The error must be on the 
face of the record. A. I. R. 1933 Mad- 631 (F- B.}=6S M. L. J. 173 : see also A. 1. R. 
1931 Mad. 60S. An error apparent on face of the record ‘‘means that one can find 
in the judgment or a document, actually incorporated thereto, some legal proposition 
which is the basis of the judgment and which one can say is erroneous, further an 
error of law to be apparent on the face of it must relate to some proposition of law 
which is well settled and beyond controversy so far as the Court which delivered the 
judgment is concerned and on which the judgment rests. A. I. R. 1929 209== 

192S M. W. N. 911 ; see also A. I. R. 1929 Rang. 70^6 Rang. 794 ; A. I. K 1930 

Lah. 37 = 11 Lah. 158 ; A. I. R. 1929 424 = 3° P- L- R-. 593 i 7^ Inch Cas. 312 = 4° 

M, 955 = 45 M. L. J. 309. Mere mistake or error of law is no: a sufficient reason. 

Such error or mistake must be apparent on the face of the recoril. 21 C. *^V. N. » 
A. I R. 1927 Ring. 20 ; 88 Ind. Cas. 112 ; A. I R. 1929 Nag. 58 ; A. I. R. 1927 Mad. 
998 ; A. I. R. 1928 Rang. 12 ; A. I. R. 1927 252 ■, 87 Ind. Cas. 125 ; 75 

Cas. 177 = 5 P. L. T. 52. Change tlifected by iater decisions in the consiruriion 
of law on a subject is included ia ’‘error apparent on the face of the record". 29 
C. W. N. 148. Clerical mistake is not sufficient. A. I. R. 1934 Nag. Mere 

failure to raise point of law is no good reason for granting review. A I. K. 1922 
Pat. 119=5 P- L. J. 344 = 57 Ind. Cas 11. Wnere a compromise is signed underji 
mistake, the discovery of the mistake is important matter. A. I. R. 1922 Mid. 44^ — 
16 L. VV. 440=43 M. L. J. 280=31 M. L. T. 138 = 7° Ind. Cas. 425* I^evicw must 
be granted of decree by Court without jurisdiction. 21 C. W. N. 1109 — 27 C. L. J. 
594 = 41 Ind. Cas. 276. Where the decree contains an erroneous discretion to p iy 
decretal amount to wrong person, it is not error apparent on the face of the record. 
A. I. R. 1924 Nag. 190 = 75 Ind. Cas. 829. Where Court i)asses personal decree 
where it ought not to have done so, and the same is found out b} the pirly 
aggrieved only when it is sought to be executed, his remedy is not by way of 
amendment but by way of review. A.I R. 1924 Mad. 225 -18 L. W, 876 — ^ Ind. Ca'i. 
786. Where judgment fails to notice the provi hn of s. 21, Civil Procedure Co.le, review 
can be entertained. A. I. R. 1929 73 = *2 N. L. J. 13=116 Ind. Cas. 645, Decision 

of a case merely on the ground that the defendants had not proved iheir title 
without considering whether plaintiff had proved his title was error apparent on 
the face of the record. A. I. R. 1925 Oudh 329=120. L. J. 30 = 86 liiil. Cis. 29. 
Where decree against A is passed in suit brought by R on admission by A s general 
agent but mukhtyarnama did not confer any such power on agent, reiiiedy open to A 
is by separate suit but not by review. A. I. R. 1928 Oudh 418 — 4 Luck. 7°— 5 O. W. 

N. 812=113 Ind. Cas. 483. Where the mistake though appirent is only ol a 
clerical nature and does not affect the actual decision of the case it is no ground 
for review. 148 Ind. Cas. 7i8 = A. I. R. i93^ Nag. 11 1. The meaning of an error 
apparent on the face of the record'* is an error which can be seen by a mere perusal 
of the record without reference to any other matter. A I. R. 1935 R^°S* 32 — ^3 
Rang. 220=154 Ind. Cas. 590. 


Other sufficient cause. — Oiher sufficient cause means something cfusdem 
with or analogous to what precedes. A. I. U. 1928 Mad. 694= 55 M. L. J. 

I30 ; see also A. I. R. 1929 Cal. 470= 33 C. W. N. 883 -,113 Ind. Cas. 887 ; 108 Ind. 
CalVso ; A. 1. R. .928 Rang. 3. = 5 Rang. 675 ; 3i C. W. N. 822 ; A. 1. K 1927 
Nag. 368 ; A. I. R. 1927 Mad. 355 = 52 M. L. J 123 ; 92 Ind. Cas. 1013 ; 50 M. L J. 
493 = A. 1. R. 1926 Mad. 764 ; 9° Ind. Cas. 610=49 B 839 = 27 Bom. L. R. 11501 
47 A. 361 = 23 A. L. J. 56 = 86 Ind. Cas. 168 ; 39 C. L. J. 247 ; 5' C; 70 ; 26 C. W. 
N. 697 = 49 I. A. 144 = 24 Bom. L. R. 1238 P. C. ; A. I. R. 1933 Lah. 596=1 3f,LaJi. 
C46 - a. I R. 1932 Pat. 275 = 13 P. L. T. 384. When the case of fiardanashtn lady 
is neglected by her agent it does not constitute ‘‘sufficient reason * for review. 42 
Ind. Cas. 970. Review of decree on happening of events afterwards is not proper. 
Ill P. W. R. 1918 = 48 Ind.^Cas. 137. Where the Court made a statement in its 
judgment that pleader made an important admission but the admission was not 
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in fact made the proper remedy is to ask the Judge for review of his judgment 
immediately. A. I. R. 1925 Mad, 1331 = 22 L. W. 234=49 M. L. J. 671=90 Ind. 
Cas. 775. Words ‘‘or for any substantial cause*’ in sub-rule i (b) do not give Court 
jurisdiction to entertain application for recording further evidence on grounds which 
would enable application to be entertained under Order 47, rule i. A. I. R. 1924 
Bom. 227=47 H. 674 = 25 Bom. L. R. 310 = 84 Ind. Cas. 74- Court granted a review 
on the ground that the plaintiffs were deprived of their right to rebut certain 
evidence : Held that, that would be a ‘‘sufficient reason” within rule i, sub-rule 1. A. I. 
R. 1925 Oudh 266=11 O. L. J. 682 = 28 O. C. 4 = 84 Ind. Cas. 5*5* Failure of Court 
and pleaders to notice, provision of law applying to case is good ground for review. 
30 C. L.J 250=52 Ind. Cas. 29. Court can review order regarding costs only if strong 
case is made out. 63 InJ. Cas. 768=3 Pat. L. T. 67 = 6 Pat. L. J. 284= A. I. R. 1922 
Pat. I. That an order appeakd from has been set aside by the Court passing it on 
review is no ground to review order passed in appeal. A. I. R. 1926 Lah. 655 = 96 
Ind. Cas. 832. 

Procedure.— Noi’ce to other party must be given. (1930) M. W. N. 166 ; 116 
Ind. Cas. 714 ; A. I. R. 1933 Pa^. 643. Review can be granted on a particular point 
or the whole case may be reopend. 31 C. W. N. 1034=53 C. 856. Application for 
review must be filed before appeal is lodged. 36 C. W. N. 40 ; 28 C. W. N. 277 P. C. 
As regards three stages of review, 55 M. 171= A. I. R. 1932 Mad. 669. The effect 
of granting rule for review is not to reverse but simply to hold in suspense the 
judgment. A. I. R. 1924 Bom. 310 = 48 B. 210 = 26 Bom. L. R. 103 = 79 Ind. Cas, 
753. Director of Company being “aggrieved person’^ within Order XLVII, r. i, can 
apply for review though he was not party to original proceedings. A. I. R. 1929 
Nag. 185 U16 Ind. Cas. 427. Application for ascertainment of Mesne profits 
dismisse I on account of non-payment of Court-fee can be restored under s. 151, but 
not by way of review. A. I. R. 1936 Pat. 218 = 7 P. L. J. 313 = 5 Pat. 361 (F. B )=93 
Ind. Cas. 939- Where order was made by Registrar in insolvency ; an application 
for review must be made to him. A. I. R. 1924 Cal 83 = 27 C. W. N. 916=80 
Ind. Cas. 840. Where the power under Order XLVII, rule i, is granted by the Code 
itself it is not necessary to invoke the inherent powers of the Court. A. 1. R. 1924 
Cal. 1054 = 28 C. W. N. 928=84 Ind. Cas. 278. It is open to the Appellate Court to 
examine the ground upon which the review was admitted and if the ground for the 
review does not come within the words of rule i, then the Appellate Court is compe- 
tent to hold that the review was improperly admitted. A. I, R. 1926 Cal. 217 = 30 
C. W. N. 5^4^87 Ind. Cas. 770. An order passed at a stage of the case before the 
plaint is registered, can be reviewed without notice to the other party. A. I, R. 1922 
Cal. 234 = 26 C. W. N. 391 = 70 Ind. Cas. 43. Where remedy open under Order 9, 
parly in default will not bs allowed to avoid law of limitation by applying 
for review. 3 Pat. L. W. 66=1 Pat. L J. 547=38 Ind. Cas, 53. It is illegal for 
inferior Court to review judgment of superior Court. 50 Ind. Cas. 910. Under 
Order XLVH, rule i, a party has a right to apply for review of judgment to the 
Court that has decided the case before an appeal has been preferred. The grounds 
on which such an application may be made are specially set forth in rule i. 28 C. W. 
N. 277 (P. C.) = 5o I. A. 183 = 2 Pat. 676 (P.C.). Where application for review is 
preferred before filing appeal, Court should decide the application on the merits 
notwithstanding the fact that an appeal has subsequently been filed. 65 Ind. Cas. 
125. But where appeal to High Court has been dismissed under rule ii, Order 
XLI, lower Court cannot entertain or proceed with application for review. 63 Ind. 
Cas. 910 = 46 B. 1 = 23 Bom. L R. 597. Application under this rule can be changed 
to one under rule 13, Order IX. A. I. R. 1922 Pat. 376=1 Pat. 48=62 Ind. Cas. 927= 
3 Pat. L. T. 29. Review petition filed too late may not be granted. L. R. lA. 113 
(Rev.). Review petition filed after appeal may be entertained, if the appeal be 
withdrawn before decision of review application. 43A. 288=19 A. L.J. 24 = 61 
Ind. Cas. 334. The Court which can review its judgment is the Court which has 
pronounced it and not the appellate Court before which the appeal is pending. 147 
Ind. Cas. 339= A. I. R. 1934 All. I75- 

Poi^er of Court. — Former Court can still entertain application to set aside its 
previous order. A. I. R. 1933 All 783 (F. B.). An e,v parte order issued without 
hearing opposite party cannot operate as res judicata and can be reviewed by the 
successor of the Judge who made it. A. 1. R. 1929 Sind 1 10= 116 Ind. Cas. loi. 
Where a Judge passes order for payment of Court-fees, his successor cannot vary 
order or refuses to hear opponent. A. I. R. 1926 Rang. 89= 5 Bur. L. J. 9=95 
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Cas. S4r. Time for review cannot be extended unless sufficient cause is shown. 
A. 1. R. 1931 All. 2 i8=sI9^i a. L. J. 103=5130 Ind. Cas. 839. The right of review is 
entirely different from that given by s. 234 of the Succession Act or s. 50 of the 
Probate and Administration Act. The powers of review c.an be exercised by Court 
dealing with a contentious matter in proceedings for the grant of letters of adminis- 
tration. A. I. R. 1925 Rang. 314 = 3 Rang. 261 = 91 Ind. Cas. 509. If the review 
comes before another Judge, the mere fact that that second Judge might disagree 
with his predecessor does not appear to be sufficient reason for granting a review. 
In order to succeed in review before a Judge other than the Judge who passed the 
order sought to be reviewed, it is necessary that there is good reason for supposing 
that the Judge who passed the order complained of could have been persuaded that 
it was wrong. A. I. R. 1922 U. B. R. 16=4 U. B. R. 27 = 64 Ind. Cas. 895. 

Bar to feeview. — It is a condition precedent for filing an application for review 
that no appeal has been preferred. Review cannot be refused because appeal was 
filed subsequently. A. I. R. 1929 All. 375= ”9 Ind. Cas. 561 ; see also A. I. R. 1935 
Nag. 174 = 31 N. L. R. 418= 157 I. C. 366. Withdrawd of appeal, where review 
petition was filed pending the appeal, before hearing of review appl ertion does not 
make that application for review competent. 132 In i. Cas. 446 = 33 Bom. L. R. 378 = 
A. I. R. 1931 Bom. 232. Wnere appeal is preferred and dismissed appellant cannot, 
be said to have not preferred appeal, and no application for review of an order 
summarily dismissing appeal lies. A. I. R. 1929 Bom. 225=31 Bom. L. R. 426=118 
Ind. Cas. 255. Where application for restoration was made and dismissed as 
time-barred, subsequent application for review cannot be entertained. A. I. R. 1925 
Lah. 517 = 86 Ind. Cas. 616. There is no necessity for r2view while an appeal from 
the original decree is pending. But if a review is made and allowed the decree to 
be appealed against is the reviewed decree. A. I. R. 1926 Oudh 55 = 90 Ind. Cas. 

1 19. Should review application su:ceed appeal must abate. 44 C. 1011=41 Ind. Cas. 
497 ; see also 57 Ind. Cas. 785 ; 18 A. L. J. 135 = 54 I»d. Cas. 764 = 42 A. 317 1 So 
Ind. Cas. 329=15 N. L. R. 65. Review is not allowei if appeal is preferred against. 
35 Ind. Cas. 867. Where a party presents a cross-objection in appeal, application 
for review by him is not maintainable. 35 Ind. Cas. 529 Where application for 
review is filed after an appeal is filed by the opposite party, the Caiirt should decline 
to proceed w.th application until hearing of appeal and should direct the applicant 
to obtain the relief by filing cross-objections. 3 O. W. N. 968 = 99 Ind. Cas. 271. 
The word * ‘party” in Order 47, rule i (2), is properly used in the context. It pre- 
supposes that the person to whom it refers is a party to decree. 159 Ind. Cas. 186 = 
A. I. R. 1935 Rang. 364. 

Revision. — The order rejecting review after hearing parties does not attract the 
application of s. 115. A. I. R. 1926 CiI. 773 = 30 C. W. N. 570=53 C. 679 = 96 Ind. 
Cas. 705. Interference in revision is not competent simply because the Court has not 
said in so many words that the new matter is important. A. I. R. 1927 Mad. 641=52 
M. L. J. 682= 103 Ind. Cas. 377=50 M. 891 = '1927) M. W. N. 806. Though revising 
powers are wider under s. 25, Small Cause Courts Act thin under s. 115 every 
order should not be interfered with in revision. A. I. JR. 1928 Mad. 56=104 Ind. 
Cas. 746. Where lower Appellate Court postpones consideration of review applica- 
tion, applicant’s only remedy to correct the order is in revision. A. 1. R. 1929 All. 
375 = 119 Ind. Cas. 56!. Word “evidence” in rule i, includes oral evidence also. Court 
should hold an enquiry for deciding whether applicant could or could not with due 
diligence have discovered evidence at the stage of original trial. Failure to make 
enquiry amounts to material irregularity to justify revision. A. I. R. 1928 Nag. 279= 
108 Ind. Cas. 439. 


To whom applications 
review may be made. 


for 


2, [S. 624.] An application for review of a decree or order of a Court, 

not being a High Court, upon some ground 
other than the discovery of such new and 
important matter or evidence as is referred to 
in rule 1 or the existence of a clerical or arithmetical mistake or error apparent 
on the face of the decree, shall be made only to the Judge, who passed the 
decree or made the order sought to be reviewed ; but any such application may, 
if the Judge who passed the decree or made the order has ordered notice 
to issue under rule 4 , sub-rule ( 2 ), proviso (a), be disposed of by his 
successor. 
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Notes. — Kule 2 applies when another Jud^e eniertains review. A. I. R. 1924 
Pat. 809=^7; Ind. Cas. 91. Rule 2 applies where Judge merely signs decree without 
writing or delivering judgment ihotigh his predecessor had granted application for 
review which was set aside. 20 C. W. N. 391 = 32 Ind Cas. loi. Judge when 
transferred to another Court cannot grant review. A. I. R. 1925 AH. 804-47 A. 
751 *23 A. L. J. 674=89 Ind. Cas. 295. Review application on ground of accidental 
omission may lie before succeeding Judge. A. I. R. 1936 Tvlad. 1083 ; but see A I, 
R. 1937 Cal. 425. 

_ f V . r 3. [S. 625.] The provisions as to the form 

Form of applications for preferring appeals shall apply, rnutatis 

inutandis, to applications for review. 

Notee. — The objection that the review application is not accomparied by copy 
of decree or that Court-fee is insufficient are invalid pleas in revision against order 
granting review. A. I. R. 1925 All. 777 = 93 Cas. 996. 

4. [S. 626 ] (1) Where it appears to the Court that there is not 
.. . <• . , sufficient ground for a review, it shall reject the 

Application wTi^tre rejected. application. 

(2) Where the Court is of opinion that 
Application where granted. the application for review should be granted it 

shall grant the same : 

Provided that — 

(a) no such application shall be granted without previous notice to the 
opposite partyi to enable him to appear and be heard in support of the decree 
or order, a review of which is applied for ; and, 

{d) no such application shall be granted on the ground of discovery of 
new matter or evidence which the applicant alleges was not within his know- 
ledge, or could not be adduced by him when the decree or order was passed 
or made, without strict proof of such allegation. 

Notes.— Orders of Order XLVII, rule 4, are discretionary with Court. 115 P. R. 
1916-38 Ind. Cas. 769. Proof of discovery of new matter must be established 
beyond all doubt before review can be granted. 38 Ind. Cas. 4^53 = 2 U, B. R. (1916) 
126. Strict proof imports correctness and not sufficiency of evidence. High Court 
can satisfy itself as to sufficiency or propriety of evidence before lower Coifrt. 
20 Bom L.R. 431=42 B. 295 = 20 Bom. L. R. 431 =4^ Ind. Cas. 14. Appeal lies 
from decree modified in review. A. I. R. 1931 Ca^. 323 = 34 C. W. N. 1002=131 Ind. 
Cas. 258. Appellate Court cannot question grounds on which review was granted. 
Appeal against order granting review must comply with Order XLVII, rule 7. 31 M.L. 
J. 509 = (i9i6) 2 M. W. N. 278 = 4 L. W. 408=36 Ind. Cas. 437. Appeal against 
order granting application for review must comply with provisions of Order XLVII, 
r. 7. 42 A. 628 = 18 A L. J. 838 = 2 U. P. L. R. All. 283 = 60 Ind. Cas. 81. Once 
order for review is granted it cannot be dismissed. A I- R. 19^3 Oudh 93 = 9 O* L* 
J. 531 = 26 O. C. 24 = 74 Ind. Cas. 214. Appellate Court will have no fresh considera- 
tion of evidence admitted by lower Court in review. 64 Ind. Cas. 219 Order refusing 
review*is not revisable. A. I. R. 1923 Oudh. I53=9 I-* !• 623—74 I'^d. Cas. 35^. 

It is irregular procedure where review is granted merely on ground that certain 
ruling of High Court was not known to Court. A. I. R. 193> All. 9i = L. R. ii A. 
362 (Rev.). Revision does not lie from order granting review due to misconception 
of law. A. I. R. 1928 All. 392=50 A. 801=26 A. L J. 477 = 1 13 Ind- Cas. 171. 
Order rejecting review is not subject to revision. A I. R. 1925 Oudh. 594=^2 O. L. 
J. 443=88 Ind. Cas. 582. Applicant must prove beyond all doubt that new matter 
was not known to him. A. I. R. 1925 Mad. 5.78=21 L^ W. 276=87 Ind. Cas. 39^* 
Where Appellate Court grants review without inquiring into importance of old sale- 
deed relating to land and then remands case wiih right of rebuttal, remand is 
justified. A. I. R. 1925 All 552 = 47 A. 881 = 23 A. L.J. 534=88 Ind. Cas, 653. 
Appeal lies from decree reviewed as it amounts to new decree. A. I. R. 1928 Cal. 
418=107 Ind. Cas. 751. Failure to produce new evidence must be accounted for, 
before review can be granted. A. I. R. 1928 Mad. 56= 104 Ind. Cas. 746.. No 
second appeal lies from small cause decree passed on review but a second appeal 
lies against order granting review. A. I. R. 1921 Lab. 24 = 60 Ind. Cas. 259. Oiher 

C. P. Code- loop 
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party applying^ for review on basis of discovery of new document must prove 
ignorance of existence of document, and exorcise of due diligeice in atempt to 
produce it. 37 Ind. Cas. 399. Review application for addition of cost?, of improvement 
to price of redemption settled by suit is not correct remedy. Application under 
Transfer of Property Act, s. 51, should be mide. A. I R. 1928 Nag 144= 109 Ind. 
Cas. 95. Order granting review is appealable. A. I. R. 1924 Pat. 250 = 3 Pat. 
*34=*5Pat. L. T. 52 = 75 Ind. Cas. 177. Ex pitie order on review reversing 
summary dismissal of appeal is held valid. A. I. R. 1925 C.al 1^ = 51 C. 943. 
Appellate Court can grant review at party’s instance with rijjht of rebut. al to other 
party. Party may pay cost when through negligence additional evidence is not 
produced though production has been granted. A. I. R. 1925 Mad. 181 = 48 M. L. 
J. 32=20 L. W. 840=85 Ind. Cas. 385. Application for review provided new 
evidence not known to plaintiff at time of judgment, has come to his knowledge 
may be made after 90 days. Strict proof means, conviction of Court beyond doubt. 
27 C. L. J. 540 = 35 Ind. Cas. 651. A revision against an order refusing a review 
is not incompetent. A. I. R. 1934 All. 97* = >934 A. L. J. 937 Where review is 
sought on the ground of discovery of new matter or evidence there should be strict 
proof of such allegation. 11 O. W. N. 249 = 18 R. D. 150. “Strict proof” means 
fbrmal proof. Where the applicant for review supports his application with an 
affidavit the requirement as to “strict proof” is satisfied and review should be 
granted. A. I. R. 1933 Mad. 217=14$ Cas. 766. 


review 
of two 


in 

or 


5. [S. 627.] Where the Judge or Judges, or any one of the Judges, who 

passed the decree or made the order, a review 
of which is ' applied for, continues or continue 
attached to the Court at the time when the 
application for a review is presented, and is not 
or are not precluded by absence or other cause for a period of six months 
next after the application from considering the decree or order to which the 
application refers, such Judge or Judges or any of them shall hear the applica- 
tion, and no other Judge or Judges of the Court shall hear the same. 


Application for 
Court consisting 
more Judges. 


N, Zf. — For local amendment in Bombay.— infra. 

Notes. — Original relations of parties exist where on review original relations of 
parties are not altered. A. I. R. 1931 Cal. 323=34 C. W. N. 1002=131 Iiid. Cas. 
258. Judges deciding original case can alone grant review on it. A. I. R. 1922 P. C. 
112=3 Lah. 127 = 16 L. W. 37=26 C. W. N. 697 = 3 Pat. L. T. 435=‘-43 M. L. J. 
332=49 I. A. 144=24 Bom L. R. 1286=36 C. L. J. 456 = 72 Ind. Cas. 566 ; see also 
A. I. R. 1928 Cal. 654 = 47 C. L. J. 623. Application made to a Court cannot be 
transferred by it to lower Court, but successor in office can hear it. A. I. R. 1930 
All. 785 = 128 Ind. Cas. 771. Application for review made to Bench of two Judges, 
must be decided by signie Judge when other i? absent. A. I. R. 1927 Rang. 20 = 4 
Rang. 265 = 5 Bu*'* L. J. 187. Order 47, rule 5, would apply to the case of a Court 
coi^isting of more than one Judge. 14 1 Ind. Cas. 392 = 34 P. L. R. 229 = A. I. R. 
1933 Lah. 130. This rule provides that if on account of the absence of the Judge 
for a perioJ of six months after the filing of the application the application cannot 
be heard by the Judge it cannot be heard by another Judge of the Court. 14S 
Cas. 810—14 Pat. L. T. 234 = A. I. R. 1933 Pat. 433. 


6 . [S. 628.] ( 1 ) Where the application for a review is heard by more 

... . , . - than one Judge and the Court is equally divided, 

Application where rejected. the application shall be rejected. 

(2) Where there is a majority, the decision shall be according to the 
opinion of the majority. 

7. [S. 629.J ( 1 ) An order of the Court rejecting the application shall not 
Order of rejection not appeal- appealable ; but an order granting an appli- 

able. Objections to order cation may be objected to on the ground that 
granting application. the application was — , 

(a) in contravention of the provisions of rule 2 , 

(d) in contravention of the provisions of rule 4 , or 
(r) after the expiration of the period of limitation prescribed therefor 
and without sufficient cause. 
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Such objection may be taken at once by an appeal from the order granting 
the application or in any appeal from the final decree or order passed or made 
in the suit. 

(2) Where the application has been rejected in consequence of the failure 
of the applicant to appear, he may apply for an order to have the rejected 
application restored to the file, and, where it is proved to the satisfaction of the 
Court that he was prevented by any sufficient cause from appearing when such 
application was called on for hearing, the Court shall order it to be restored 
to the file upon such terms as to costs or otherwise as it thinks fit, and shall 
appoint a day for hearing the same. 

(3) No order shall be made under sub-rule (2) unless notice of the 
application has been served on the opposite party. 

N, B . — For local amendment in Madras. — Vide infra. 

Notes.-— Appellate Court cannot criticise evidence upon which review is granted. 
Ccurt deciding application is alone competent to do it. A I R. 1930 Cal. 424 = 34 
C. W. N. 265=127 Ind. Cas. 71. Appeal if admitted on grounds other thin those 
provided by Order XLVIl, rule 7, is without jurisdiction and can be set aside in 
revision. A. I. R. 1929 Rang. 105=7 Rang. 187 = 118 Ind. Cas. 120 ; see also ^2 
C. W. N. 693=117 Ind. Cas. 849 ; A. I. R. 1928 Lah. 608 = 9 Lah. 29^ = 29 P. L. K. 
403 = 1 12 Ind. Cas. 518 ; A. 1. R. 1928 Lah. 755 = 112 Ind. Cas. 46; A. I. R. 1927 
Lah. 435 =8 Lah 617= 29 P. L. R. 81 = 107 Ind. Cas. 596. Appeal against review 
order lies only under three specified conditions. A. I. R. 1927 Bom. 599 = 29 Bom. 

L. R 1355=107 Ind. Cas. 50; A. I. R. 1927 Mad. 261 = 106 Ind. Cas. 172 = (1927) 

M. W. N, 411. Appeal from order granting review will only lie under conditions 
of Order XLVIl, r. 7. A. I. R. 1927 Mad. 641 = 52 M. L J. 682 = 26 L. W. 277 = 
50 M. 891 = 1927 M. W. N. 805 = 103 Ind Cas. 377; but see A. I. R. 

1926 Bom. 121 = 27 Bom. L. R. 1446=04 Ind. Cas. 591 ; A. I. R. 1929 Nag. 73* 
12 N. L. J. 13 = 25 N. L. R. 104=116 Ind. Cas. 645. Order XLIII, rule i(w), gives 
right of appeal, whereas Order XLVIl, r. 7, lays down conditions therefor. 
Latter overrules former. A. I. R. 1927 Lah. 435 = 8 Lah. 617 = 29 P. L. R. 81 = 
107 Ind. Cas. 596 ; see also A. I. R. 1929 Lah. 26=116 Ind. Cas. 221 ; A. I. R. 1933 
Bom. 183 = 35 Bom. L. R. 2S0 ; A. I. R. 1933 All. 778 ; A. I. R 1926 Cal. 259=90 
Ind. Cas. 504 ; A. I. R. 1926 Oudh 17 = 90 Ind. Cas. 332 ; A. I. R. 1934 Cal. 617 = 148 
Ind. Cas. 1126 ; A. I. R. 1925 All. 395 = 86 Ind. Cas. 917 ; A. I. R. 1932 Nag. I77 = 
28 N. L. R. 221 ; 16 R. D. 424 ; A. I. R. 1925 Oudh 266=11 O. L. J. 682 ; 28 O. C. 

4 = 84 Ind. Cas. 515 ; 83 Ind. Cas. 548 = A. I. R. 1924 Mad. 602 = 46 M. L. J. 463 = 19 

L. W. 649 = 34 M. L. T. 224=(i924) M. W. N. 355 ; 25 C. VV. N. 884=66 Ind. Cas. 
909= A. I. R. 1921 Cal. 66 ; 31 M, L. J. 509 = 4 L. W 408 = 36 Ind. Cas. 437 ; 38 
Ind. Cas. 373 = 3t M. L. J. 827 = 5 L- VV. 472. Rule 7 provides all possible grounds 
on which order granting application for review can be challenged. 3 Lah. L. J. 
572 = A. I. R. 1921 Lah. 395; see also 55 Ind. Cas. 444 = 38 M. L. J. 924= (1920) 

M. VV. N, 228=11 L. VV. 217 ; see also 15 A, L. J. 899 = 40 A. 68 = 43 Itid. Cas. 
490. Order granting review for error clear on record is unappealable. A. I. R. 
1929 Bom. 183 = 31 Bom. L. R. 137=116 Ind. Cas. 227. Under clause (e) if exten- 
sion of time is justifiable can alone be considered. A. I R. 1929 Lah. 26=116 Ind. 
Cas. 221. Order on review, if not confined to application, is without jurisdiction 
and can be set aside in appeal. A. I. R. 1928 Cal. 73=105 Ind. Cas. 4. Non- 
appearance by applicant on day fixed for review does not entail dismissal. A. I. R. 

1927 Rang. 204=5 Rang. 121 = 102 Ind. Cas. 706. Order of refusal to restore appli- 
cation for review dismissed for default is unappealable. A. I. R. 1927 Rang. 204= 

5 Rang. 121 = 102 Ind. Cas. 706. Appeal will lie only for non-compliance of provi- 
sions of rule 2 or rule 4 and not for non-compliance of any other ground. A. I. R. 
1926 All. 492 = 94 Ind. Cas. 78. Appellate order upholding grant of review is not 
revisable. A. I. R 1925 Oudh 223=11 O. L. J. 700 = 87 Ind. Cas. 204. Refusal 
to grant review for reasons in rule 1 can be interfered with in appeal. Review can- 
not IJe turned into rehearing. A. I, R. 1926 Cal. 217 = 30 C. W. N. 584=87 Ind. 
Cas. 770. Order granting review for sufficient reasons need not be interfered in 
appeal. 53 Ind. Cas. 44. In appeal from decree admission of inadmissible evidence 
in review can be challenged. 23 C. VV. N. 242 = 50 Ind. Cas. 119. Where Appellate 
Court on review takes view contrary to that taken by it first and subsequently 
grants review, appeal under Order XLVlI, rule 7, docs not lie. 115 P. R. 1916=38 
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Ind. Cas. 769. Order refusing resmration of application for review dismissed for 
default is not appealable. A. I. R. 1925 Cal. 430=81 Ind. Cas. 1017. Order 
refusing to grant review is not revisable under s. 1 15. C. P. Code. A. I. R. 1924 
Bom. 344 = 26 Bom. L. R. 284=80 Ind. Cas. 267. Order granting review on other 
sufficient reason is unappealable under Order XL VII, rule 7. In presence of right 
of appeal no revision lies. 48 P. W. R. 1916 = 32 Ind. Cas. 860. An order under 
rule 4 granting an application for review can be appealed against, but only on the 
grounds mentioned in Order 47, rule 7 CO* 35 P. L. K. 467 = A. I. R. 1934 Lah. 
575. No appeal can be entertained from the order refusing review even in pro- 
ceedings in insolvency. A. I. R. 1935 Pat. 177. There is no appeal under the law 
when an applicant has applied within 90 days of the order sought to be reviewed, 
except on the grounds mentioned in (a) and (b), Order 47, rule 7(1) 18 R. 1). f;86. 
When a review is granted an appeal is permissible only on the specified grounds 
and they are if the order contravenes the provisions of rule 2 or rule 4 of Order 47i 
or if the application for review is barred by limitation. 162 Ind. Cas. 992 = A I. K. 
1936 Pat. 310 = 17 Pat. L. T. 766. Order 43 1 rule i (w) should be read subject to 
the provisions of Order 47, rule 7. 146 Ind. Cas. 530 = 37 C. \V. N. 705 = A. I. K. 

1933 Cal. 727 ; see also 141 Ind. Cas. 188=34 P. L. R. 88 = A. I. R. 1933 Lah. 
169 ; A. I. R. 1931 All. 329 i 8 O. W. N. 1267. 


8. [S. 630.] When an application for reviLW is granted, a note ihercuf 

„ . , - ... shall be made in the register and the Court may 

--I-- »■« ci ^1. orf., 

“ in regard to the re-hearing as it thinks fit. 


N. B , — For local amendments in Allahabad, Bombay and O .dh. — Vide ittfra. 

Notes. — In review whole case can be reconsidered. 20 C. VV. N. 1165 = 27 C. 
L. J. 326=3 V Ind. Cas. 592. Decree on review makes original decree null and 
void. Party aggrieved must appeal against decree after review. A. I. R. 1923 Cal. 
113*36 C. L. J. 484 = 73 Ind. Cas. 34. Rule 8 shows that it is open to the Court 
either to re-hear the case or to make such order in regard to the re-hearing as it 
thinks fit. 157 Ind. Cas. io84 = A. I. R. 1935 AH. 435* 

9. [S. 629, last para ] No application to review an order made on an ap- 
„ ... plication for a review or a decree or order passed 

Bar of certain applications. made on a review shall be entertained. 


iV. j5.-^For insertion of new rules in Allahabad, Oudh and Sind . — Vide infra. 

Notes. — Second or third review application on the same grounds is not main- 
taniablc. A. I. R. 1927 Lah. 200 = 8 Lab. 54 = 102 Ind. Oas 523. Order dismissing 
application for review is unappealable. A. I. R. 1927 Lah. 809=26 P. L. R. 237 = 
105 Ind. Cas. 724. 


ORDER XLVIII. 

Miscellaneous, 

. , 1. [S. 93.] (1) Every process issued under 

Process to be served at ex- be served at the expense of the 

pense of party issuing. whose behalf it is issued, unless the 

Court otherwise directs. 

. (2) The Court-fee chargeable for such service 

Costs of service. gj^aii be paid within a lime to be fixed before 

the process is issued. 

A^. For local amend me uts in Allahabad, C. P., Calcutta and Oudh — K/V/if 

infra, , 

Notes. — This rule does not apply as between Government and parly. A.I.R. 1927 
Pat 318=8 Pat L. T. 756=102 Ind. Cas. 791. Court must fix time for payment of 
process-fee at once. A. 1. R. 1924 Nag. 298=79 ind. Cas. 123. Rule does not 
require payment of process-fee at once. A. 1 . K. 1924 Nag. 271=20 N. L. R. 13=78 
ljid« Cas. 996. 
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2 . [S. 04 .] All orders, notices and other documents required by this 

. Code to be given to or served on any person 

Orders and nonces how be served in the manner provided for the 

service of summons. 

Notes. — Procedure regarding service of notice specified in s. 8o is mandatory. 
Order 48, rule 2, is controlled by s. 80. 35 C. W. N. 161. Order 48, rule 2, should be 
read subject to the special procedure as to service of notice contained in s. 80, 
C. P. Code. 58 C. 850-35 C. W. N. 161= A. 1 . R. 1931 Cal. 503. 

3 . [S. 644 ] The forms given in the appendices, with such variation as 

.r tr j- the circumstances of each case may require, shall 

Use of forms in appendices. i,e used for the purposes therein mentioned. 

A^. — For additional rule in Oudh. — Vi/ie infra. 


ORDER XLIX. 


Chartered High Courts, 


1 . [S. 636 .] Notice to produce documents, summonses to witnesses, and 

, every other judicial process, issued, in the exer- 
H^Kh°c”uns“''® processes of jurisdiction of the High 

^ ' Court, and of its matrimonial, testamentary and 

intestate jurisdictions, except summonses to defendants, writs of execution and 
notices to respondents may be served by the attorneys in the suits, or by persons 
employed by them, or by such other persons as the High Court, by any rule or 
order, directs. 

Notes.— Person especially authorised by client is no proper person to serve 
summons. A. I. R. 1926 Cal. 977 = 30 C. W. N. 734 = 9 ^ Ind. Cas. 375. 

2 . [New,\ Nothing in this schedule shall be deemed to limit or otherwise 

„ . . , affect any rules in force at the commencement of 

.oreHHi .h Sff ^ ‘his Codc for the taking of evidence or the 
^ ’ recording of judgments and orders by a Chartered 

High Court. 

Amendment in British Burma.— For Chartered High Court** read “the 

High Court” in British Burma. — Vide G. B. Order of 1937. 

Notes.— Order XLI, rule 31 and Order XX and rules there-under do not apply 
lo Chartered High Courts. A. I. R. 1929 All. 403=1929 A. L. J. 713=116 Ind. 
Cas. 23. 


3. IS. 638 .] The following rules shall not apply to any Chartered Fligh 
. Court in the exercise of its ordinary or extraor- 

Applicaiion of rules. dinary original civil jurisdiction, namely : — 

( 1 ) rule 10 and rule 11 , cluases (h) and (e) of Order VII ; 

( 2 ) rule 3 of Order X ; 

( 3 ) rule 2 of Order XVI ; 

( 4 ) rules 5 , 6 , 8 , 9 , 10 , 11 , 13 , 14 , 15 and 16 (so far as relates to the 
manner of taking evidence) of Order XVUI. 

( 5 ) rules 1 lo 8 of Order XX ; and 

( 6 ) rule 7 of Order XXXIll (so far as relates to the making of a memo- 

randum) ; 

and rule 33 of Order XLI shall not apply to any such High Court in the 
exercise of its appellate jurisdiction. 

Amendment in British Burma.— “For any Chartered High Court** and for 
"an/ such High Court** subsliluie ‘'the High Court** in British Burma.— G. B. 
Order of 1937. 

B , — For local amendments in Bombay and Rangoon.— infra. 

Notes.— Provision in Code as to security for costs applies to appeals from 
original sid^. A. L R. 1925 Mad. 1132=21 L« W. 662=87 Ind. Cas. 346. 
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ORDER L. 

Frovincittl Small Cause Courts. 

I. I'be pi^ovisions hereinafter speciHed shall not extend to Courts 

P.ovincial Small Cause constituted under the Provincial Small Causes 
Courts. Court Act, 188/ , or to Courts exercising the 

jurisdiction of a Court of Small Causes under 
that Act, that is to say — 

(a) so much of this schedule as relates to — 

(i) suits excepted from the cognizance of a Court of Small Causes or 
the execution of decrees in such suits ; 

{it) the execution of decrees against immovable property or the 
interest of a partner in partnership property ; 

(«/) the settlement of issues ; and 
(b') the following rules and orders, — 

Order II, rule 1 (frame of suit) ; 

Order X, rule 3 (record of examination of parties) ; 

Order XV, except so much of rule 4 as provkies for the pronounce- 
ment at once of judgment ; 

Order XVllI, rules 5 to 12 (evidence) ; 

Orders XL I to XLV (appeals) ; 

Order XLVII, rules 2, 3, 5, 6, 7 (review) ; 

Order Ll. 

Amendment in British Burma — This order is not in force in British Buima. 
—•Vide G. B. Order of 1937. 

Notes. — Small Cause Coart can attach properly before judgment under Order 
XXXVin. r. 5. A. I. R. 1925 Mad 589 = 48 M. L. J. 406=1925 M. W. N. i69=48M. 
488=22 L. W. 103 = 87 Ind. Cas. 399 ; see also A. I. R. 1924 Cal. 193 = 28 C. W. N. 
16=80 Ind. Cas. 300. Order XX applies to Provincial Small Cause Courts. A. I. R. 
1928 All. 6b'8 = 1 10 Ind. Cas. 818. If case involves many intricate questions, point 
mast be indicated by Small Cause Court to enable production of evidence. 59 Ind. 
Cas. 703. 

ORDER LI. 

Presidency Small Came Courls, 

!. \Neiv.] Save as provided in rules 22 and 23 of Order V, rules 4 and 7 

of Order XXI, and rule 4 of Order XXV I, and 
Presidency Small Cause Presidency Small Cause Courts Act, 1882, 

courts. shall not extend to any suit or 

proceeding in any Court of Small Causes established in the towns of Calcutta, 
Madras and Bombay. 

N. B. — For additional orders in Allahabad, Bombay, Oudh, Sind and Rangoon, — 
Vide infra. 
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APPENDIX A. 

PLEADINGS. 

(i) Titles of Suits. 

In the Court of 

(add description an i residence) ... ... ••• Plaintiffs 

against 

C. D. (add description and residence) ... ... ... Defendant 

(2) Description of Parties in particular Cases. 

The Secretary of State for India in Council. 

The Advocate General of 


The Collector of 


The State of 


The A. B. Company, Limited having its registered office at 


A. B., a public officer of the C. D. Company. 

A. B. description and residence)^ on behalf of himself and ali other credi- 
tors of C. D. late of (add description and residence). 

t\. K (add description and residence), on behalf of himself and all other holders 
of debentures issued by the Company, Limited. 

The official Receiver. ^ r . i. r 

A. B., a minor (add description and residencies by C. D. [or by the Court of 
Wards\ his next friend. , . , p r , 

A. B. (add descHption and residence), a person of unsound mind [or of weak 
mind], by C. D , his next friend. 

A. B., a firm carrying on business in partnership. at 

A. B. (add description and residence), by his constituted attorney C. D. (add 
description and residence) 

A B. (add description and residence), Shebait of Thakur. 

A. B. (add description and residence), executor of C . D., deceased. 

A. B. (add description and residence), heir o/C. D , deceased. 


(3) PLAINTS. 

No. I. 

Money lent. 

(Title.) 

A. B., the above-named plaintiff, states as follows 

1. On the day of I9 

repayable on the day of 

2. The defendant has not paid the same, except 

day of >9 

[1/ the plaintiff claims exemption from any law of limitation, 

3. The plaintiff was a minor [or insane] from the day of 

till the day of 

C. P. Code Vol. 1 — 101 


he lent the defendant rupees 
rupees paid on the 
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4 . [Facts showing when the cause of action arose and that the Court has juris- 
diction:\ 

5. The value of the subject-matter of the suit for the purpose of jurisdiction is 

rupees and for the purpose of court-fees is rupees. 

6. The plaintiff claims rupees, with interest at per cent, from 

the day of 19. 


No. 2. 

Money overpaid. 

(Titled 

A. the above-named plaintiff, states as follows : — 

1. On the day of 19 > the plaintiff agreed 

to buy and the defend int agreed to sell bars of silver at annas 

per tola of fine silver. 

2. The plaintiff procured the said bars to be assayed by E. F,, who was paid by 
the defendant for such assay, and E, F» declared each of the bars to contain 1,500 
tolas of fine silver, and the plaintiff accordingly paid the defendant 

rupees. 

3. Each of the said bars contained only 1,200 tolas of fine silver, of which fact 
the plaintiff was ignorant when he made the payment. 

4 The defendant has not repaid the sum so overpaid. 

[As in paras 4 and j of Form No. /. ana Relief claimed.] 


No. 3. 

Goods sold at a fixed price and delivered, 

( Title.) 

A. the above-named plaintiff, states as follows : — 

1. On the day of 19 , F. sold and delivered to 

the defendant [one hundred barrels of dour, or the goods mentioned in the schedule 
hereto annexed, or sundry goods]. 

2. The defendant promised to pay rupees for the said goods 

on delivery [or on the day of , some day before the plaint was 

filed.] 

3. He has not paid the same. 

4. E. F. died on the day of 19 . By his last Will he 

appointed his brother, the plaintiff, his executor. 

[As in paras. 4 and ^ of Form No /.] 

7. The plaintiff as executor of E. F. claims [Relief claimed^ 


No. 4. 

Goods sold at a reasonable Price and delivered. 

{Title.) 

A. B.^ the above-named plaintiff, states as follows : — 

1. On the day of 19 , plaintiff sold and delivered 

to the defendant [sundry articles of house-furniture] but no express agreement was 
made as to the price. 

2. The goods were reasonably worth rupees. 

3. The defendant has not paid the money. 

[As in paras 4 and^ of Form No, /, and Relief claimed.] 


No. 5. 

t 

Goods made at defendant’s Request, and not accepted. 

(Title.) 

A. F., the above-named plaintiff, states as follows 

I. On the day of 19 , E. F. agreed with the plain* 
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tiff that the plaintiff should make for him [sijc tabled and fifty chairs\ and that E. F, 
should pay for the goods on delivery rupees. 

2. The plaintiff made the goods> and on the day of 19 . 

offered to deliver them to E. F., and has ever since been ready and willing so to do. 

3. E, F. has not accepted the goods or paid for them. 

[As in paras ^ 4 and ^ of Form No, and Relief claimed.'] 


No. 6. 

Deficiency upon a Re-sale [Goods sold at Auction.] 

(Title,) 

A, the above-named plaintiff, states as follows 

1. On the day of ’9 ^ the plaintiff put up at auction 

sundry [g^oods']^ subject to the condition that all gootls not paid for and removed by 
the purchaser within [ten days] after the sale should be re-sold by auction on his 
account, of which condition the defendant had notice. 

2. The defendant purchased [one crate of crockery] at the auction at the price 

of rupees. 

3. The plaintiff was ready and willing to deliver the goods to the defendant on 
the date of the sale and for [ten days] after. 

4. The defendant did not take away the goods purchased by him, nor pay for 
them within [ten days] after the sale, nor afterwards. 

5. On the day of 19 , the plaintiff re-sold the [crate of 

crockery]^ on account of the defendant, by public auction, for rupees. 

6. The expenses attendant upon such re-sale amounted to rupees. 

7. The defendant has not paid the deficiency thus arising, amounting to 
rupees. 

[As in Paras 4 and j of Form No, /, and Relief claimed!] 

No. 7. 

Services at a reasonable rate. 

{Title,) 

A. B., above-named plaintiff, slates as follows : — 

1. Between the day of >9 , ^nd the 

day of 19 , at , plaintiff [executed sundry 

drivings, designs and diagrams] for the defendant, at his request ; but no express 
agreement was made as to the sum to be paid for such services. 

2. The services were reasonably worth rupees. 

3. The defendant has not paid the money. 

[As in paras 4 and s of Form No, /, and Relief claimed!] 

No. 8. 

Services and Materials at a Reasonable Cost. 

(TitU,) 

A. B,, the above-named plaintiflF, states as follows : — 

1. On the day of 19 , at , the plaintiff 

built a house [known as No. * in ] , and furnished the materials therefor, 

for the defendant, at his request, but no express agreement was made as to the 
amount to be paid for such work and materials. 

2. The work done and materials supplied were reasonably worth rupees. 

3. The defendant has not paid the money. 

[As in paras 4 and 5 ot Form No, /, and Relief claimed!] 


No. 9. 

Use and Occupation. 

, (Title.) 

A, B ^ the above-named plaintiff executor of the Will of X, Y,, 'deceased, states 
as follows I—* 

I. That the defendant occupied the [house No. Street] , by 

permission of the said X, K., from the day of 19 » 
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the day of iQ s no agreement was made as to payment 

for the use of the said premises. 

2. That the use of the said premises for the said period was reasonably worth 
rupees. 

3. The defendant has not paid the money. 

[As in paras 4 and j of Form No. /. ] 

6. The plaintiff as executor of X, Y. [Relief claimed^ 


No. 10. 

On an Award. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff and defendant, 

having a difference between them concerning [a demand of the plaintiff for the 
price of ten barrels of oil which the defendant refused to pay], agreed in writing 
to submit the difference to the arbitration of E. F. and G. H., and the original docu- 
ment is annexed hereto. 

2. On the day of 19 , the arbitrators awarded that 

the defendant should [pay the plaintiff rupees]. 

3. The defendant has not paid the money. 

[As in paras 4 and s of Form No. i, and Relief claimed^ 

No. II. 

On a Foreign Judgment. 

{Title.) 

A. B., the 'above-named plaintiff, states as follows : — 

1. On the day of 19 , at , in the State 

[or Kingdom] of , the Court of that State [or Kingdom], in a suit 

therein pending between the plaintiff and the defendant, duly adjudged that the 
defendant should pay to the plaintiff rupees, with interest from the said date. 

2. The defendant has not paid the money. 

[As in paras 4 and 3 of Form No. /, and Relief claimed^ 


No. 12. 

Against Surety for Payment of Rent. 

{Title) 

A. B,^ the above-named plaintiff, states as follows : — 

1. On the day of 19 , E. F. hired from the plaintiff for the term 

of years, the [house No. , Street], at the annual rent of rupees, 

payable [monthly]. 

2. The defendant agreed, in consideration of the letting of the premises to E. F. 
to guarantee the punctual payment of the rent. 

3. The rent for the month of 19 , amounting to rupees, has not 

been paid. 

[If hy the terms of the agreement.^ notice is required to be given to the surety^ add .•— ] 

4. On the day of 19 9 the plaintiff gave notice to the defendant 

of the. non-payment of the rent, and demanded payment thereof. 

5. The defendant has not paid the same. 

[As in paras ^ 4 and 3 of Form No. /, and Relief claimed) 


No 13. 

Breach of Agreement to purchase land. 

{Title.) 

A. B.^ the above-named plaintiff, states as follows 

1. On the day of 19 , the plaintiff and defendant entered 

into an agreement, and the original document is hereto annexed. 

[Or, on the day of 19 , the plaintiff and defendant mutually 

agreed that the plaintiff should sell to the defendant and that the defendant should 
porcbase from the plaintiff forty bighas of land in the village of for 

rupees.] 
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2. On the day of ig , the plaintiff, being then the absolute 

owner of the property [and the same being free from all incumbrances as was made 
to appear to the defendant], tendered to the defendant a sufH cient instrument of 
transfer of the same [or, was ready and willing, and is still ready and willing, and 
offered to transfer the same to the defendant by a sufficient instrument] on the 
payment by the defendant of the sum agreed upon. 

3. The defendant has not paid the money. 

[As in paras 4 and j of Form No. /, and Relief claimed\. 

Note : — For local amendm.nt in Calcutta, videi nfra. 


No. 14. 

Not DELIVERING Goods sold. 

(Title.) 

A. 2 ?., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff and defendant mutually 

agreed that the defendant should deliver [one hundred barrels of flour] to the 
plaintiff on the day of 19 , and that the plaintiff should pay 

therefor rupees on delivery. 

2. On the [said] day the plaintiff was ready and willing, and offered to pay the 
defendant the said sum upon delivery of the goods. 

3. The defendant has not delivered the goods and the plaintiff has been 
deprived of the profits which would have accrued to him from such delivery. 

[As in paras 4 and ^ of Form No. /, and Relief claimed. '\ 


No. 15. 

Wrongful Dismissal. 

(Title.) 

A. By the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff and defendant mutually 

agreed that the plaintiff should serve the defendant as [an accountant, or in the 
capaciiy of foreman, or as the case may ^«],^nd that the defendant should employ the 
plaintift as such for the term of [one year] and pay him for his services rupees 
[monthly]. 

2. On the day of 19 , the plaintiff entered upon the service of the 

defendant and has ever since been, and still is, ready and willing to continue in such 

service during the remainder of the said year whereof the defendant always has 
had notice. 

3. On the day of 19 , the defendant wrongfully discharged 

the plaintiff, and refused to permit him to serve as aforesaid, or to pay him for his 
services. 

[As in paras 4 and j of Form No. /, and Relief claimed^ 


No. 16. 

Breach of Contract to serve. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. On the day of 19 t the plaintiff and defendant mutually 

agreed that the plaintiff should employ the defendant at an [annual] salary of 
rupees, and that the defen fant should serve the plaintiff as [an artist] for the term of 
[one year]. 

2. The plaintiff has always been ready and willing to perform his part of the 

agreement [and on the day of 19 , offered so to do]. 

j. The defendant [entered upon] the service of the plaintiff on the above- 
mentioned day, but afterwards on the day of 19 , he 

refused to serve the plaintiff as aforesaid. 

[As in paras 4 and 5 of Form No. /, and Relief claimed\ 
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No. 17. 

Against A Builder for Defective Workmanship. 

{Title). 

A. the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff and defendant entered 

into an agreement, and the original document is hereto annexed. [Or slate the 
tenor of the contra€t\ 

2. [The plaintiff duly performed all the conditions of the agreement on his part.] 

3. The defendant [built the house referred to in the agreement in a bad and 
unworkmanlike manner]. 

[As in paras 4 and s of Form No, /, and Relief claimed^ 


No. 18. 

On a Bond for the Fidelity of a Clerk. 

{Title). 

A. B.y the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff took E, F. into his 

employment as a clerk. 

2. In consideration thereof, on the day of 19 1 the defendant 

agreed with the plaintiff that if E. F. should not faithfully perform his duties as a 
clerk to the plaintiff, or should fail to account to the plaintiff for all monies, 

evidences of debt or other property received by him for the use of the plaintiff 

the defendant would pay to the plaintiff whatever loss he might sustain by reason 
thereof not exceeding rupees. 

[Or, 2. In consideration thereof, the defendant by his bond of the same date 
bound himself to pay the plaintiff the penal sum of rupees, subject to 

the condition that if E. F. should faithfully perform his duties as clerk and cashier 
to the plaintiff and should justly account to the plaintiff for all monies, evidences 
of debt or other property which should be at any time held by him in trust for the 
plaintiff, the bond should be void.] 

[C 7 r, 2. In consideration thereof, on the same date the defendant executed a bond 
in favour of the plaintiff, and the original document is hereto annexed]. 

3. Between the day of *9 » and the day of 19 

E. F. received money and other property, amounting to the value of rupees, 

for the use of the plai ntiff, for which sum he has not accounted to him, and the 
same still remains due and unpaid. 

[As in paras 4 and ^ of Form No. /, and Relief claimed). 


No. 19. 

By Tenant against Landlords, with Special Damage. 

{TitU.) 

A, B., the above-named plaintiff, states as follows 

1. On the day of 19 , the defendant, by a registered 

instrument, let to the plaintiff [the house No. , 

term of years, contracting with the plaintiff, that he, the plaintin, and his 

legal representatives should quietly enjoy possession thereof for the said term. 

2. All conditions were fulfilled and all things happened necessary to entitle 
the plaintiff to maintain this suit. 

3. On the day of 19 , during the said term, E. F.^ who 

was the lawful owner of the said house, lawfully evicted the plaint jff therefrom, and 
still withholds the possession thereof from him . 

4. The plaintiff was thereby [prevented from continuing the business of a 

tailor at the said place, was compelled to expend rupees in moving, and' lost 

the custom of G. it., and /. /., by such removal]. 

[As in Paras 4 and^ of Form No. /, and Relief claimed). 
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No. 20. 

On an agreement of indemnity. 

{Title.), 

A. the above-named plaintiff, states as follows : — 

1. On the day of ^9 > the plaintiff and defendant, being 

partners in trade under the style of A. B. and C. D.^ dissolved the partnersip, and 
mutually agreed that the defendant should take and keep all the partnership pro- 
perty, pay all debts of the firm and indemnify the plaintiff against all claims that 
might be made upon him on account of any indebtedness of the firm. 

2. The plaintiff duly performed all the conditions of the agreement on his part. 

3. On the day of 19 . [a judgment was recovered against 

the plaintiff and defendant by E, F,, in the High Court of Judicature at upon 
a debt due from the firm to A, and on the day of 19 ,] the plaintiff 
paid rupees [in satisfaction of the same]. 

4. The defendant has not paid the same to the plaintiff. 

[As in paras 4 and 3 of Form No. /, and Relief claimed^ 


No. 21. 

Procuring Property by Fraud. 

[Title.) 

A. Z?., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the defendant for the purpose of 

inducing the plaintiff to sell him certain goods, represented to the plaintiff that [he, 
the defendant was solvent, and worth rupees over all his liabilities]. 

2. The plaintiff was thereby induced to sell [and deliver] to the defendant, 

[dry goods] of the value of rupees. 

3 . The said representations were false [or state the particular 1 alsehoods\ and 
were then known by the defendent to be so. 

4 The defendant has not paid for the good. [Or if the goods were not delivered^ 
The plaintiff, in preparing and shipping the goods and procuring their restoration, 

expended rupees. 

[As in paras 4 and 3 of Form No. /, and Relief claimed^ 


No 22. 

Fraudulently procuring Credit to be given to another Person. 

( Title.) 

A. B., the above-named plaintiff, stales as follows : — 

1. On the day , 19 , the defendant 

represented to the plaintiff, that E. F. was solvent and in good credit, and wonh 
rupees over all his liabilities [or that then held a responsible situation and 

was in good circumstances, and might safely be trusted with goods on credit.] 

2. I'he plaintiff was thereby induced to sell to E. F. [rice] of the value of 
rupees [on months’ credit]. 

3 . The said representations were false and were then known by the defendant to 
be so, and were made by him with intent to deceive and defraud the plaintiff [or 
to deceive and injure the piaintiff]. 

4 . E. F. [did not pay for the said goods at the expiration of the credit aforesaid, 
or ] has not paid for the said rice, and the plaintiff has wholly lost the same. 

[As in paras 4 and 3 of Form No. /, and Relief claimedi\ 


No. 23. 

POLLUITING THE WATER UNDER THE PLAINTIFF’S LAND, 

• [Title.) 

A. B.t the above-named plaintiff, states as follows 

I. The plaintiff is, and at all the times hereinafter mentioned was, possessed 
of certain land called and situate in and of a well therein, and of water 

in the well, and was entitled to the use and benefit of the well and of the water 
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therein, and to have certain springs and streams of water which flowed and ran 
into the well to supply the same to flow or run without being fouled or polluted. 

2. On the day of 19 , the defendant wrongfully fouled 

and polluted the well and the water therein and the springs and steams of water 
which flowed into the well. 

3. In consequence the water in the well became impure and unfit for domestic 
and other necessary purposes, and the plaintiff and his family are deprived of the 
use and benefit of the well and water. 

[As in pares 4 and ^ of Form No, /, and Relief claimed.^ 


No. 24. 

Carrying on a noxious Manufacture. 

(Tille.) 

A, B., the above-named plaintiff, states as follows : — 

1. The plaintiff is, and at all the times hereinafter mentioned was, possessed 

of certain lands called , situate in 

2. Ever since the day of 19 , the defendan* has wrong- 

fully caused to issue from certain smelting works carried on by the defendant large 
quantities of offensive and unwholesome smoke and other vapours and noxious mat- 
ter, which spread themselves over and upon the said lands and corrupted the air, and 
settled on the surface of the lands. 

3. Thereby the trees, hedge, herbage and crops of the plaintiff growing on the 
lands were damaged and deteriorated in value, and the cattle and live-stock of 
the plaintiff on the lands became unhealthy, and many of them were poisoned 
and died. 

4. The plaintiff was unable to graze the lands with cattle and sheep as he other- 
wise might have done, and was obliged to remove his cattle, sheep and farming-stock 
therefrom, and has been prevented from having so beneficial and healthy a use and 
occupation of the lands as he otherwise would have had. 

[As in paras 4 andj of Form No. /, and Relief claimed,^ 


No. 25. 

Obstructing a Right of Way, 

A, B,, the above-named plaintiff} states as follows : — 

1. Tne plaintiff is. and at the time hereinafter mentioned was, possessed of [a 

house in the village of ]. 

2. He was entitled to a right of way from the [housej over a certain field to a 
public highway and back again from the highway over the field to the house, for 
himself and his servants [with vehicles, or on foot }at all times of the year. 

3. On the day of 19 , defendant wrongfully obstructed 

the said way, so that the plaintiff could not pass [ with vehicles, or on foot, or 
in any manner] along the way [and has ever since wrongfully obstructed the 
same]. 

4. {Slate special damage, if any.) 

[As in Paras 4 and 5 of Form No. i .and Relief claimed^ 

No. 26. 

Obstructing a Highway. 

(Title.) 

1. The defendant wrongfully dug a trench and heaped up earth and 

stones in the public highway leading from to so as to 

obstruct it. 

2. Thereby the plaintiff, while lawfully passing along the said highway, fell , over 
the said earth and stones [ or into the said trench J and broke his arm, and suffered 
great pain, and was preveniei from attending to his business for a long time, and 
inclined expense for medical attendance. 

[As in pafas 4 and ^ of Form No. i, and RelieJ claimed. ] 
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No. 27. 

Diverting a Water-course, 

{Title.) 

A. B.^ the above-named plaintiff, states as follows : — 

1. The plaintiff is, and at the time hereinafter mentioned was, possessed of a 

mill situated on a [stream] known as the , in the village of 

, district of 

2. By reason of such possession the plaintiff was entitled to the flow of the 
stream for working the mill. 

3. On the day of 19 , the defendant, by cutting the bank 

of the stream, wrongfully diverted the water thereof, so that less water ran into the 
plaintiff's mill. 

4. By reason thereof the plaintiff has been unable to grind more than 
sacks per day, whereas, before the said diversion of water, he was able 

to grind sacks per dav. 

[As in paras 4 and s of Form No. /, and Relief claimed^ 


No. 28. 

Obstructing a Right to use Water for Irrigation. 

{Title.) 

A. Z?., the above-named plaintiff, states as follows : — 

1. Plaintiff is, and was at the time hereinafter mentioned, possessed of certain 
land situate, etc., and entitled to take and use a portion of the water of a certain 
stream for irrigating the said lands. 

2. On the day of 19 , the defendant prevented the 

plaintiff from taking and using the said portion of the said water as aforesaid, by 
wrongfully obstructing and diverting the said stream. 

{As in paras 4 and § of Form No. /, and Relief claimed.] 


No. 29. 

Injuries caused by Negligence on a Railroad. 

(Title.) 

A, B.^ the above-named plaintiff, states as follows : — 

1. On the day of 19 , the defendants were common carriers 

of passengers by railway between and 

2. On that day the plaintiff was a passenger in one of the carriages of the defen- 
dants on the said railway. 

3. While he was such passenger, at [ or near the station 

of or between the stations of and J 

a collision occurred on the said railway caused by the negligence and unskilfulness 
of the defendants’ servants, whereby the plaintiff was much injured [having his leg 
broken, his head cut, etc., special damage^ if any ^ as] and incurred 

expense for medical attendance, and is permanently disabled from carrying on his 
former business as [ a salesman ]. 

[As in paras 4 andj of Form No. /, and Relief claimed?] 

r or thus 2. On that day the defendants by their servants so negligently and 
unskilfully drove and managed an engine and a train of carriages attached thereto 
upon and along the defendants’ railway which the plaintiff was then lawfully cross- 
ing, that the said engine and train were driven and struck against the plaintiff, 
whereby, etc., as in para j, ] 


No. 30. 

Injuries caused by Negligent Driving. 

(Title.) 

B.i the above-named plaintiff, states as follows : — 

1. The plaintiff is a shoemaker, carrying on business at 
The defendant is a merchant of 

2. On the day of 19 ■ plaintiff was walking southward 

along Chowringhee, in the City of Calcutta, at about 3 o'clock in the afternoon. 

C. P. Code. Vol. 1—102 
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He was obliged to cross Middleton Street, which is a street running into Chow- 
ringhee at right angles While he was crossing this street, and just before h^ 
could reach the foot pavement on the further side thereof, a carriage of, the, 
defendant's drawn by two horses under the charge and control of the defendant's 
servants, was negligently, suddenly and without any warning turned at a rapid 
and dangerous pace out of Middleton Street into Chowringhee. The pole of the 
carriage struck the plaintiff and knocked him down, and he was much trampled 
by the horses 

3. By fhe blow and fall and trampling the plaintiffs left arm was broken and he 
was braised and injured on the side and back, as well as internally, and in conse- 
quence thereof the plaintiff was for four months ill and in suffering, and unable 
to attend to bis business, and incurred heavy medical and other expenses, and 
sustained great loss of business and profits. 

[As in paras 4 ands cf Form No. /, and Relief claimed.} 


No. 31. 

For malicious Prosecution. 

{Tim 

A, ^.,the above-named plaintiff, states as follows 

1. On the day of 19 , the defendant obtained a warrant 

of arrest from 

[a Magistrate of the said city or as ilu case may be] on a charge of, 
and the plaintiff was arrested thereon, and imprisoned for 

days or hours, and gave bail in the sum of rupees to obtain 

his release]. 

2. In so doing the defendant acted maliciously and without reasonable or prob- 
able cause. 

3. On the day of 19 , the Magistrate dismissed the complaint 

of the defendant and acquitted the plaintiff. 

4. Many persons, whose names are unknown to the plaintiff, hearing of the 
arrest, and supposing the plaintiff to be a criminal, have ceased to do business with 
him ; or in consequence of the said arrest, the plaintiff lost his situation as clerk 
to one E. F. ; or in consequence the plaintiff suffered pain of body and mind, 
and was prevented from transacting his business, and was injured in his credit, 
and incurred expense in obtaining his release from the said imprisonment and in 
defending himself against the said complaint. 

[As in paras 4 and s ot Form No. /, and Relief claimed^ 


No. 32. 

Movables wrongfully detained. 

[TitU.) 

A. B., the above-named plaintiff, states as follows 

1. On„ the day of 19 , plaintiff owned [or state 

facts shooNng a right to the possession ] the goods mentioned in the schedule hereto 
annex^ [pr describe the goods ] the estimated value of which is rupees. 

2. From that day until the commencement of this suit the defendant has 
detained the same from the plainiiff. 

3. Before the commencement of the suit, to wit, on the day of 

19 , the plaintiff demanded the same from the defendant, but he refused 
to deliver them. 

[As in paras 4 and 3 c/ Form No. 1.] 

6. The plaintiff claims : — 

(1) delivery of the said goods, or ^ rupees, in case delivery cimnot 

be had ; 

(2) ' rupees compensation for the detention thereof. 


The Schedule. 
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No, 33. 

Against a fraudulent Purchaser and his transferee with Notice. 

A, B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the defendant C. D.^ for the 

purpose of inducing the plaintiff to sell him certain goods, represented to the plain- 
tiff that [he was solvent, and worth rupees over all his liabilities], 

2. The plaintiff was thereby induced to sell and delivef' to C. D, [one hundred 

boxes of tea] the estimated value of which is rupees. 

3- The said representations were false and were then known by C. to be so 
[or at the time of making the said representations, C. D. was insolvent, and knew 
himself to be so] 

4 ; C. D. afterwards transferred the said goods to the defen Jant E* F, without 
consideration [or who had notice of the falsity of the representation]. 

[As in paras 4 and j oj Form No. 1 ] 

7. The plaintiff claims : — 

(1) delivery of the said goods, or rupees, in case delivery cannot 

be had ; 

(2) rupees compensation for the detention thereof. 


No. 34. 

Rescission of a Contract on the Ground of Mistake. 

{Title.) 

A. B., the above-named plaintiff, states as follows ; — 

1. On the day of 19 , the defendant represented to the plaintiff 

that a certain piece of ground belonging to the defendant, situated at , con- 

tained [ten bighas]. 

2. The plaintiff was thereby induced to purchase the same at the price of 
rupees in the belief that the said representation was true, and signed an agreement 
of which the original is hereto annexed. But the land has not been transferred 
to him. 

3. On the day of 19 , the plaintiff paid the defendant 

rupees as part of the purchase-money. 

4. That the said piece of ground contained in fact only [five bighas.] 

[As in paras 4 and j of Form No. /,] 

7. The plaintiff claims ; — 

(1) rupees, with interest from the day of 

19 . 

(2) that the said agreement be delivered up and cancelled. 


No. 3$. 

An Injunction Restraining Waste. 

[Tiilt.) 

A. B., the above-named plaintiff, states as follows : — 

1. The plaintiff is the absolute owner of [describe the property^, 

2. The defendant is in possession of the same under a lease from the plaintiff. 

3. The defendant has [cut down a number of valuable trees, and threatens to 
cut down many more for the purpose of sale] without the consent of the plaintiff. 

[As in paras 4 andj of Form No. /.] 

6 . The plaintiff claims that the defendant be restrained by injunction from 
committing or permitting any further waste on the said premises. 

[Pecuniary compensedion may also be claimed.] 


No. 36. 

Injunction Restraining Nuisance. . 

{Title.) 

A* B.t the above-named plaintiff, states as follows : — 

1. Plaintiff is, and at all the limes hereinafter mentioned was, the absolute 
owner of [the house No. , Street, Calcutta.] 
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2. The defendant island at all the said times was, the absolute owner of [a plot 

of ground in the same street ] 

3. On the day of 19 . the defendant erected upon his 

said plot a slaughter-house, and still maintains the same : and from that day until 
the present lime has continually caused cattle to be brought and killed there [and 
has caused the blood and offal to be thrown into the street opposite the said house 
of the plaintiff] 

[4. In consequence tho plaintiff has been compelled to abandon the said house, 
and has been unable to rent the same.] 

[As in paras 4 and s of Form No, /.] 

7. The plaintiff claims that the defendant be restrained by injunction from com- 
mitting or permitting any further nuisance. 


No. 37. 

Public Nuisance. 

{Title.) 

A. B.y the'above-named plaintiff, states as follows : — 

1. The defendant has wrongly heaped up earth and stones on a public road 

known as Street at so as to obstruct the passage 

of the public along the same and threatens and intends, unless restrained from so 
doing, to continue and repeat the said wrongful act. 

2. The plaintiff has obtained the consent in writing of the Advocate General 
[or of the Collector or other officer appointed in this behalf] to the institution of 
this suit. 

[As in paras 4 ands of Form No. /.] 

5. The plaintiff claims : — 

(1) a declaration that the defendant is not entitled to obstruct the passage of 
the public along the said public road : 

(2) an injunction restraining the defendant from obstructing the passage of the 
public along the said public road and directing the defendant to remove the earth 
and stones wrongfully heaped up as aforesaid. 


No. 38. 

Injunction against the Diversion of a Water-course. 

(Title.) 

A, B.y the above-named plaintiff, states as follows 

[As in Form No. 2/.] 

The plaintiff claims that the defendant be restrained by injunction from diverting 
the water as aforesaid. 


No. 39. 

Restoration of movable Property threatened with destruction, 

AND FOR AN INJUNCTION. 

(Title.) 

A. B.i the above-named plaintiff, states as follows 

1. Plaintiff is, and at all times hereinafter mentioned was, the owner of [a 
portrait of his grand-father which was executed by an eminent painter] and of which 
no duplicate exists [or state any fact: showing that the property is of a kind that 
cannot be replaced by money]. 

2. On the day of 19 , he deposited the 

same for safe-keeping \vith the defendant. 

3. On the day of 19 , be demanded the same from the 

defendant and offered to pay all reasonable charges for the storage of the same. 

4. The defendant refuses to deliver the same to the plaintiff and threaten^ to 
conceal, dispose of, cut or injure the same if required to deliver it up. 

5. No pecuniary compensation would be an adequate compensation to ths 
plaintiff for the less of the [painting.] 

[As in paras 4 and 3 of Form No. /.] 
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8. The plaintiff claims. — ... 

(1) that the defendant be restrained by injunction from disposing of, injunne 
or concealing the said [painting] ; 

(2) that he be compelled to deliver the same to the plaintiff. 


No. 40. 

Interpleader. 

(Ti/le.) 

A. B., the above-named plains.iff, states as follows : — • j • 1. u 

1. Before the date of the claims hereinafter mentioned G, H. deposited with the 

plaintiff for [safe-keeping.] 

2. The defendant C. D. claims the same [under an alleged assignment thereof 
to him from G. H.] 

3. The defendant E. F, also claims the same [under an order of u. H. trans- 
ferring the same to him]. 

4. The plaintiff is ignorant of the respective rights of the defendants. 

5. He has no claim upon the said property other than for charges and costs, and 
is ready and willing to deliver it to such persons as the Court shall direct. 

6. The suit is not brought by collusion with either of the defendants. 

[As in paras 4. an^s Form No. i.] 

9. The plaintiff claims 

(1) that the defendants be restrained, by injunction, from taking any proceedings 

a.»ainst the plaintiff in relation thereto : • , • 

(2) that they be required to interplead together concerning their claims to the 

said property ; r u 

[(1) that some jperson be authorized to receive the said property iJencling such 

litigation ;] j- u j 

(4) that upon delivering the same to such [person] the plaintiff be discharged 
from all liability to either of the defendants in relation thereto. 


No. 41. 

ADMINISTRATION HV CREDITOR ON BEHALF OF HIMSELF AND 
ALL OTHER CREDITORS. 

{Tiile.) 

A. B., the above-named plaintiff, states as follows . , , , , ■ 

I E. F., late of , was at the lime of his death, and his estate 

still is, indebted to the plaintiff in the sum of 

[/lere insert nature of debt and security tf any\ 

2. E. F, died on or about the day of 

By his last Will dated the day of ^ . 

he .appoiiited C. D. his executor [or devised his stale in trust, etc., or died intestate. 

as the case may he\ . , . . . i 

3. The Will was proved by C. D. [or letters of administration were granted, etc.J 

4. The defendant has possessed himself of the movable [and immoyab^. or the 
proceeds of the immovable] property of E, and has not paid the plaintin bis debt. 

[As in paras 4 and j of Form No. r ^ 

7. The plaintiff claims that an account may be taken of the movable [and 
immovable] property of deceased and that the same may be administered 
under the decree of the Court. 


No. 42. 

Administration by Specific Legatee. 

(Title.) 

[Alter Form No. 4^ thus\- 

[Omit paragraph t and commence paragraph p] E. F., late of 
died on or about the 

By his last Will, dated the 

he appointed C. Z?, his executor, and bequeathed 

specific legacy]. 


day of 

to the plaintiff [here state 


the 
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For paragraph 4 subUitute — 

The defendant is in possession of the movable property of ZT. and, amongst 
other things, of the said \here name the subject of the specific bequest]. 

For the commencement of paragraph 7 substitute^ 

The plaintiff claims that the defendant maybe ordered of E. f, and, amongst 
other things, of the said [here name the subject of the specific beguesf]. 


No. 43 - 

Administration BY Pecuniary Legatee. 

(Title.) 

[Alter Form No. 41 thus] — 

[Omit paragraph i and substitute lor paragraph 2] E, F.^ late of , 

died on or about the day of . By his last Will 

dated the day of he appointed C. D.^ his 

executor, and bequeathed to the plaintiff a legacy of 
rupees. 

In paragraph 4 substitute “legacy** for “debt**. 


Another Form. 

(Title.) 

E. F., the above-named plaintiff, states as follows : — 

1. A. B. oi K in the died on the day of 

By his last Will, dated the day of 

he appointed the defendant and M. N. [who died in the testator*s lifeliir e] his 
executors, and bequeathed his property whether movable or immovable, to his exe- 
cutors in trust to pay the rents and income thereof to the plaintiff for his life ; and 
after his decease, and in default of his having a son who should attain twenty-one, or 
a daughter who should attain that age or marry, upon (rust as to his immovable 
property for the person who would be the iestator*s heir-al*ldw, and as to his 
movable property for the persons who would be the testator's nexi'Of-kin if he had 
died intestate at the time of the death of the plaintiff, and such failure of his issue 
as aforesaid. 

2. The Will was proved by the defendant on the 

day of . The plaintiff has not been married 

3. The testator was at his death entitled to movable and immovable properly ; 
the defendant entered into the receipt of the rents of the immovable property and 
got in the movable property-, he has sold some part of the immovable 
properly. 

[As in paras 4 and 5 oj Form No. /.] 

6. The plaintiff claims : — 

(1) to have the movable and immovable properly of A. B. adminis- 
tered in this Court and for that purpose to have all proper directions given and 
accounts taken ; 

(2) such further or other relief as the nature of the case may require. 


No. 44 

Execution of Trusts. 

( 7 r/ 4 f.) 

A. B.t the above-named plaintiff, states as follows: — 

1. He is one of the trustees under an instrument of settlement bearing date on 

or about the day of made upon the marriage of E. 

F. and G. the father and mother of the defendant [or an instrument of transfer 
of the estate and effects of E. F. for the benefit of C, D., the defendant, and the 
other creditors of E. F.] 

2. A. B. has taken upon himself the burden of the said trust, and is in possession . 
of[<7roftbe proceeds of] the movable and immovable property transferred by the 
said instrument. 

C. D. claims to be entitled to a beneficial interest under the instrument. 

[As in paras 4 andj of Form No. /.] 
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6. The plaintiff is desirous to account for all the rents and profits of the said 
immovable property [and the proceeds of the sale of the said, of part of the 
said, immovable property, or movable, or the proceeds of the sale of. or of part of, 
the said movable property, or the profits accruing to the plaintiff as snch trustee 
in the execution of the said trust] ; and he prays that the Court will take the 
accounts of the said trust, afid also that the whole of the said trust estate may be 
administered in the Court for the benefit of C. Z?., the defendant, and all other 
persons who may be interested in such administration, in the presence of C. D., and 
such other person so interested as the Court may direct or that C. D, may show 
good cause to the contrary. 

[N, B — Where the suit is by a beneficiary^ the phUnt may he modelled, ^mutatis 
mutandis, on the plaint by a legatee^ 


No. 45. 

Foreclosure or Sale. 

KTitU.) 

A, B., the above-named plaintiff, states as follows : — 

1. The plaintiff is mortgagee of lands belonging to the defendant. 

2. The following are the particulars of the mortgage : — 

(a) (date) ; 

\b) (names of mortgagor and mortgagee) ; 

W (sum secured) ; 

{d) (rate of interest) ; 

(e) (property subject to mortgage) ; 

(/) (amount now due) ; 

l^) W Ih^ pl<sintiff^s title is derivatives^ state shortly the transfers or devolution 
under which he claims). 

(If the plaintiff is mortgagee in possession, add). 

3. The plaintiff took possession of the mortgaged property on the day 

of and is ready to account as mortgagee in possession from that time. 

[As in paras 4 and ^ of Form No. /.] 

6. The plaintiff claims : — 

(1) payment, or in default [sale or] foreclosure [and possession] ; 

[Where Order rule 6, applies^ 

found to be insufficient to pay the 
to the plaintiff, then that liberty be reserved to the plaintiff 
to app^^^a decree for the balance. 


No. 46 

Redemption. 

(Title). 

A. B., the above-named plaintiff, states as follows : — 

1. The plaintiff is mortgagor of lands of which the defendant is mortgagee. 

2. The following are the particulars of the mortgage 

(a) (date) ; 

(b) (names of mortgagor and mortgagee) ; 

(f) (sum secured) ; 

(If) (rate of interest) ; 

M property subject to mortgage) ; 

if) (if the plaintiff* s title is derivcUive^ state shortly the transfers or devolu- 
tion under which he claims). 

(It the defendant is mortgagee in possession, add). 

3. The defendant has taken possession [or has received the rents) of the mort- 
gaged property. 

[As in paras 4 andj of Form No. /.] 

6. The plaintiff claims to redeem the said proper^L^and to have the same recon- 
veyed to him [and to have possession thereof]. 

Note : — For local amendment in Rangoon vide injf^. '' 
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No. 47. 

Specific Performance (No. i). 

{Title.) 

A, B., the above-named plaintiff, states as follows 

1. . By an agreement dated the day of 

and signed by the defendant, he contracted to buy of [or sell to] the plaintiff certain 
immovable property therein described and referred to for the sum of 
rupees. 

2. The plaintiff has applied to the defendant specifically to perform the agree- 
ment on his part, but the defendant has not done so 

3. The plaintiff has been and still is ready and willing specifically to perform 
the agreement on his part of which the defendant has had notice. 

[As in paras 4 and^ of Form No, /.] 

6. The plaintiff claims that the Court will order the defendant specifically to 
perform the agreement and to do all acts necessary to put the plaintiff in full poss- 
ession of the said property \pr to accept a transfer and possession of the said 
property] and to pay the costs of the suit. 

No. 48. 

Specific Performance (No. 2). 

{Title.) 

A, B , the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff and 

defendant enter into an agreement, in writing, an l the original document is hereto 
annexed. 

The defendant was absolutely entitled to the immovable property described in 
the agreement. 

2. On the day of 19 , the plaintiff tendered 

rupees to the defendant, and demanded a transfer of the said property by a 

sufficient instrument. 

3. On the day of 19 , the plaintiff again de- 

manded such transfer. [Or the defendant refused to transfer the same to the 
plaintiff]. 

4. The defendant has not executed any instrument of transfer. 

5. The plaintiff is still ready and willing to pay the purchase-money of the said 
property to the defendant. 

[As in paras 4 and j oj Fonn No. /.] 

8. The plaintiff claims — 

(1) that the defendant transfers the said property to the plaintiff by a sufficient 
instrument [following the terms of the agreement.’] 

(2) rupees compensation for withholding the same. 


No. 49, 

Partnership. 

{Title.) 

A. B.y the above-named plaintiff, states as follows : — 

1. He and C, Z?-, the defendant, have been for 

years [ Or months] pa St carrying on business together under articles of 
partnership in writing [ or under a deed or under a verbal agreement]. 

2. Several disputes and differences have arisen between the plaintiff and defen- 

dant as such partners wheieby it has become impossible to carry on the business in 
partnership with advantage to the partners [ or the defendant has committed the 
following breaches of the partnership articles : — * 

(1) 

( 2 ) 

(3) ] , , 

[As in paras 4 and^ of Form No. /.] 
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5 - The plaintiff claims — 

(1) dissolution of the partnership ; 

(2) that accounts be taken ; 

(3) that a receiver be appointed ; 

(A^. B.^In suits for the winding-up of any partnerships omit the claim tor dissolu- 
tion -and instead insert a paragraph stating the facts of the partnership having been 
dissolved.) -r 


(4) Written Statements. 

General defences. 

The defendant denies that {set out facts). 

The defendant does not admit that {set out facts). 

The defendant admits that but says that 

The defendant denies that he is a partner in the 
defendant firm of 

The defendant denies that he made the contract alleged or any contract with 
the plaintiff. 

The defendant denies that he contracted with the plaintiff as alleged or at all. 
The defendant admits assets but not the plaintiff's claim. 

The defendant denies that the plaintiff sold to him tl»e goods mentioned in the 
plaint or any of them. 

The suit is barred by article or article of the 

- . . second schedule to the * Indian Limitation Act. 

Limitation. i877.t 

. The Court has no jurisdiction to hear the suit on 

Jurisdiction. the ground that {set forth the grounds). 

On the day of a diamond ring was delivered by 

the defendant to and accepted by the plaintiff in discharge of the alleged cause of 
action. 

, , The defendant has been adjudged an insolvent. 

Insolvency. 


The plaintiff before ^the institution of the suit was adjudged an insolvent and the 
right to sue vested in the receiver. 

. The defendant was a minor at the time of 

Minority making the alleged contract. 

The defendant as to the whole claim {or as to Rs. part of the money 

claimed, or as the case may be) has paid into Court 
Payment into Court. rs, and says that this sum is enough 

to satisfy the plaintiff's claim {or the part aforesaid). 

The performance of the promise alleged was 
Performance remitted. remitted on the {date). 

The contract was rescinded by ageement between 
Rescission. the plaintiff and defendant. 

The plaintiffs claim is barred by the decree in 
Res judicata. su\t {give the reference). 

The plaintiff is estopped from denying the truth of {inserts statement as to which 

estoppel is claimed) because here state the facts relied 
Estoppel. Qfi ^ creating the estoppel). 

Since the institution of the suit, that is to say. 
Ground of defence subse- on the day of {set out 

quent to institution of suit. facts). 


No. I. 

• Defence in suits for Goods sold and delivered. 

1 . The defendant did not order the goods. 

2. The goods were not delivered to the defendant. 


* See now the Indian Limitation Act, 1908 (IX of 1908). 

C. P. Code. VoL I--103 
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3* 


4. 

5- 

6 . 

7. 

before 


8 . 

the 


The price was not Rs. 


1 

I* Except as to Rs. 


[Of] 


^ I 

same as ^ 2. 

J 3. 


The defendant [or A. B. the defendant's agent ] satisfied the claim by payment 
suit to the plaintiff [tf/' to C. D., the plaintiff's agent] on the day of 

19 . . 

The defendant satisfied the claim by payment after suit to the plaintiff on 
day of 19 . 


No. 2. 

Defence in suits on Bonds. 

1. The bond is not the defendant's bond. 

2. The defendant made payment to the plaintiff on the day according to the 
condition of the bond. 

3. The defendant made payment to the plaintiff after the day named and before 
suit of the principal and interest mentioned in the bond. 


No. 3. 

Defence in suits on Guarantees. 

1. The principal satisfied the claim by payment before suit. 

2. The defendant was released by the plaintiff giving time to the principal 
debtor in pursuance of a binding agreement. 


No 4. 

Defence in any suit for debt. 

1. As to Rs. 200 of the money claimed the defendant is entitled to set off for 
goods sold and delivered by the defendant to the plaintiff. 

Particulars are as follows : — 

Rs. 

1907, January, 25th. 150 

„ February 1st. 50 


Total ... 200 


2. As to the whole [or as to Rs. part of the money claimed] the defendant 

made tender before suit of Rs. and has paid the same into Court. 


No. 5. 

Defence on Suits for injuries caused by negligent driving. 

1. The defendant denies that the carriage mentioned in the plaint was the defen- 

dant’s carriage and that it was under the charge or control of the defendant’s 
servants. The carriage belonged to of Street, Calcutta, 

livery stable-keepers employed by the defendant to supply him with carriages and 
horses ; and the person under whose charge and control the said carriage was, was 
the servant of the said 

2. The defendant does not admit that the said carriage was turned out of the 
Middleton Street, either negligently, suddenly or without warning, or at a rapid or 
dangerous pace. 

3. The defendant says the plaintiff might and could, by the exercise of reasonable 
care and diligence, have seen the said carriage approaching him, and avoided any 
collision with it. 

4. The defendant does not admit the statements contained in the third para- 
graph of the plaint. ' 


No. 6. 

Defence in all suits for wrongs. 
1, Penial of the several acts [or matters] complained of. 
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No 7- 

Defence in suits for detention of goods. 

1. The goods were not the properly of the plaintiff. 

2. The goods were detained for a lien to which the defend int was entitle!. 
Particulars are as follows : — 

1907, May 3rd. To carriage of the goods claimed from Delhi to Cakutti : — 
45 maunds at Rs. 2 per maund ... ... ... Rs. 90. 

No. 8 

Defence in suits for infringement of copyright. 

1. The plaintiff is not the author [assignee, etc.'] 

2. The book was not registered. 

3. The defendant did not infringe. 


No. 9. 

Defence in suits for infringement of Trade Mare. 

1 . The trade mark is not the plaintiff’s. 

2. The alleged trade mark is not a trade mark. 

3. The defendant did not infringe. 

No. 10. 

Defences in suits relating to nuisances. 

1. The plaintiff's lights are not ancient [or deny his other alleged presrriptive 
rights]. 

2. The plaintiff’s lights will not be materially interfered with by the defendant’s 
buildings. 

3. The defendant denies that he or his servants pollute the water [or do what 
is complained of]. 

[If the defendant claims the right by prescription or otherwise to do what is com- 
plained of ^ he must say soy and must state the grounds of the claim, i.e>^ whether by 
prescription^ grant or what.) 

4 The plaintiff has been guilty of laches of which the following are particu- 
lars : — 

1870. Plaintiff’s mill began to work. 

1871. Plaintiff came into possession. 

1883. First complaint. 

5. As to the plaintiffs claim for damages the defendant will rely on the abovG 
grounds of defence and says that the acts complained of, have n(>t produced any 
damage to the plaintiff. [// other grounds are relied on^ they must be stated^ e.g,, 
limitaiion as to the past damage!] 


No. II. 

Defence to suit for foreclosure. 

1. The defendant did not execute the mortgage. 

2. The mortgage was not transferred to the plaintiff {if more than one transfer is 
alleged.^ say which is denied), 

3. The suit is barred by article of the second schedule 

to the * Indian Limitation Act, 1877. 

4. The following payments have been made, viz : — 

Rs. 

{Insert date) , .... 1,000 

{Insert date ) — — , .... 500 

5. The plaintiff took possession on the of , and has received 

the rents ever since. 

6. That plaintiff released the debt on the of 

7. The defendant transferred all his interest to A. B, by a document, dated 


No. 12. 

♦ Defence to suit for redemption. 

1. The plaintiff's right to redeem is barred by article of the second 

schedule to the * Indian Limitation Act, 1877. 


♦ XV of 1877. See now the Indian Limitation Act, 1908 (IX of 1908). 
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2. The plaintiff transferred all interest in the property to A, 3 , 

3. The defendant, by a document dated the day of 

transferred all his interest in the mortgage-debt and property comprised in the 
mortgage \.o A, B. 

4. The defendant never took possession of the mortgaged property, or received 
the rents thereof. 

(If tke defendant admits Possession for a time only^ he should state the time, and 
deny possession beyond what he admits.) 


No. 13. 

Defence to suit for specific performance. 

1. The defendant did not enter into the agreement. 

2. A. B. was not the agent of the defendant (// alleged by plaintiff). 

3. The plaintiff has not performed the following conditions— 

4. The defendant did not — {alleged acts of part performance). 

5. The plaintiffs title to the property agreed to be sold is not su^'h as the defen- 
dant is bound to accept by reason of the following matter — {State why). 

6. The agreement is uncertain in the following respects — [State thtpn), 

7. {or) The plaintiff has been guilty of delay. 

8 . (or) The plaintiff has been euilty of fraud {or misrepresentation). 

9. (or) The agreement is unfair. 

10. (or) The agreement was entered into by mistake. 

11. The following are particulars of ( 7 ), ( 8 ), (9), (10) {or as the case may he). 

12. The agreement was rescinded under Conditions of sale. No. ii {or by mu- 
tual agreement). 

{/n cases where damages are claimed and the defendant disputes his liability to 
damages^ he must deny the agreement or the alleged breaches, or show whatever other 
ground of defence he intends to rely on e.g.x the Indian Limitation Act, accord and 
satisfaction, release fraud, etc.) 


No. 14. 

Defence in Administr.\tion suit by Pecuniary Legatte. 

1. A. B‘s Will contained a charge of debts ; he died insolvent ; he was entitled 
at his death to some immovable pi open y which the defendant sold and which 
produced the net sum of Rs. 

and the testator had some movable property which the defendant got in, and which 
produced the net some of Rs. 

2. The defendant applied the whole of the said sums and the sum of Rs. 

which the defendant received from rents of the immovable property in 
the payment of the funeral and testamentary expenses and some of the debts of the 

testator. 

3. The defendant made up his accounts and sent a copy thereof to the plaintiff 

on the day of 19 « and offered the plaintiff free access 

to the vouchers to verify such accounts, but he declined to avail himself of the 
defendant’s offer. 

4. The defendant submits that the plaintiff ought to pay the costs of this suit. 


No 15. 

Probate of will in solemn form. 

1. The said Will and codicil of the deceased were not duly executed according to 
the provisions of the Indian Succession Act, 1865 [or of the Hindu Wills Act, 1870]. 

2. The deceased at the time the said Will and codicil respectively purport to 
have been executed, was not of sound mind, memory and understanding. 

3. Hie execution of the said Will and codicil was obtained by the undue influ- 
ence of the plaintiff, [ and others acting with him whose names are at preseiU un 
known to the defendant]. 

4. The execution of the said Will and codicil was obtained by the fraud of the 
plaintiff, such fraud su far as is within the defendant’s present knowledge, being 
\Stah the nature of the fraud]. 



Seh. 1, App. B.] 


THB CODE OP CIVIL PKOCBDURB. 


821 


5« The deceased at the time of the execution of the said Will and codicil did 
not know and approve of ihe contents thereof [or of the conten’s of the residuary 
clause in the said Will, as the case may he^ 

6. The deceased made his true last Will, dated the ist January, 1873, and there- 
by appointed the defendant sole executor thereof. 

The defendant claims : — 

(1) that the Court will pronounce against the said Wlil and codicil propounded 
by the plaintiff : 

(2) that the Court will decree probate of the Will of the deceased dated the ist 
January, 1873, in solemn form of law. 


No. 16. 

Particulars. (O. 6,r. 5.) 

Title of suit^ 

The following are the particulars of {here state the matters in respect of which 
^ , particulars have been ordered) delivered pursuant 

Particulars. to the order of the of 

{Here set out the particulars ordered in paragraphs ij necessary). 


APPENDIX B. 

PROCESS. 


No. I. 

Summons for Disposal of suit. (O, 5, rr. i, 5.) 
{Title.) 


To 


{Name, description and place of residence.) 

Whereas 

has instituted a suit against you for 

you are hereby summoned to appear in this Court in person or by a pleader duly 
instructed and able to answer all material questions relating to the suit or who 
shall be acconipained by some person able to answer all such questions, on the 
day of 19 , at o’clock in the 

noon, to answer the claim, and as the day fixed for your appearance is 
appointed for the final disposal of the suit, you must be prepared to produce on that 
day all the witnesses upon whose evidence and all the documents upon which you 
intend to rely in support of your defence. 

Take notice that, in default of your appearance on the day before mentioned, 
the suit will be heard and determined in your absence. 


Given under mv hand and the seal of the Court, this 

19 . 


day of 
Judge. 


Notice — i. Should you apprehend your witnesses will not attend of their own 
accord, you can have a summons from this Court to compell the 
attendance of any witness, and the production of any 'document that 
you have a right to call upon the witness to produce, on applying to 
the Court and on depositing thefnecessary expenses. 

2. If you admit the claim, you should pay the money into Court together 
' with the costs of the suit, to avoid execution of the decree, which 

may be against your person or property, or both, 


J^ote : — For local amendments in Bombay, Calcutta and Madras, vide infra. 
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No. 2. 

Summons for Settlement of Issues. (O. 5, rr. i, 5.) 

To 

{Title.) 

[Name^ description and place of residence^ 

Whereas 

has instituted a suit against you for 

you are hereby summoned to appear in the Court in person, or by a pleader duly 
instructed, and able to answer all material questions relating to the suit, or who shall 
be accompained by some person able to answer all such questions on the 
day of 19 , at o’clock in the 

noon, to answer the claim ; and you are directed to produce on that day all the docu- 
ments upon which you intend to rely in support of your defence. 

Take notice that, in default of your appearance on the day before mentioned, 
the suit will be heard and determined, in your absence. 

Given under my hand and the seal of the Court, this day of 


Notice. — i. Should you apprehend your witnesses will not attend of their own 
accord, you can have a summons from this Court to compel the 
attendance of any witness, and the production of any document that 
you have a right to call on the witness, to produce, on applying 
to the Court and on depositing the necessary expenses. 

2. If you admit the claim, you should pay the money into Court together 
with the costs of the suit, to avoid execution of the decree, which 
may be against your person or property, or both. 

Note : — For local amendment in Bombay, vide injra. 


No. 3. 

Summons to appear in peR'-on (O. 5, r. 3.) 

{Title.) 

TO 

[Namc^ description and place of residence.] 

Whereas has instituted a suit against you for 

you are hereby summoned to appear in this Court in person 
on the day of 19 , at o’clock in 

the noon, to answer the claim ; and you are directed to produce 

on that day all the documents upon which you intend to rely in support of your 
defence. 

Take notice that, in default of your appearance on the day before mentioned, the 
suit will be heard and detemined in your absence. 

Given under my hand and the seal of the Court, this day of 


19 


Note For local amendment in Bombay vide infra. 


Judge. 


No 4. 

Summons in Summary Suit on Negotiaule Instrument. 


(O, 37, r. 2.) 
{Title.) 


To 

[Natnc, description and place of residence.] 

Whereas has instituted a suit against you under Order XXXVII of 

the Code of Civil Procedure, 1908, for Rs. balance of principal and in- 
terest due to him as the of a of which a copy is hereto 

annexed you are hereby summoned to obtain leave from the Court within ten days 
from the service hereof to appear and defend the suit, and within such time to cause 
an appearance to be entered for you. In default whereof the plaintiff will be entitled 
at any time after the expiration of such ten days to obtain a decree for any sum not 
exceeding the sum of Rs. ' 

and the sum of Rs. for costs, ‘’together with such interest, if any from 

the date of the institution of the suit as the Court may order*’.* 


* Inserted by Act 30 of 1926. 
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Leave to appear may be obtained on an application to the Court supported by 
affidavit or declaration showing that there is a defence to the suit on the merits, or 
that it is reasonable that you should be allowed to appear in the suit. 

Given under my hand and the seal of the Court, this day of 

*9 . 


Judge. 


No. 5. 


Notice to Person who, the Court considers should be 
ADDED AS Co-plaintiff. (O. i, r. lo.) 


To 


{TitleJi 


[Name^ deicription and place of residence 

Whereas * has instituted the above suit against 

for and, whereas it appears 

necessary that you should be added as a plaintiff in the said suit in order to enable 
the Court effectually and completely to adjudicate upon and settle all the questions 
involved : 

Take notice that you should on or before the day of 19* 

signify to this Court whether you consent to be so added. 

Given under my hand and the seal of the Court, this day 


of 


19 . 


Note For local amendment in Bombay, vide infra. 


Judge. 


No. 6. 

Summons to legal representative of a deceased 
defendant. (O. 22, r. 4.) 

{TitU.) 

To 

Whereas the plaintiff instituted a suit in this Court on the 

day of 19 , 

against the defendant who has since deceased, 

and whereas the said plaintiff has made an application to this Court alleging that 
you are the legal representative of the said , 

deceased and desiring that you be made the defendant in his stead ; 

You are hereby summoned to attend in this Court on the 
day of 19 , at a m. to defend 

the said suit and, in default of your appearance on the day specified, the said suit 
will be heard and determined in your absence. 

Given under my hand and the seal of the Court this day 

of 19 . 

fudg:. 

Note For local amendment in Bombay, vide infra. 


No 7. 

Order for Transmission of Summons for Service in the Jurisdiction 
OF another Court. (O. 5, r. 21.) 

(Title.) 

Whereas it is stated that 

defendant.jj^ the above suit is at present residing in 
witness 

: It is ordered that a summons returnable 
on the day of iQ • be forwarded to the 

Court of for service on the said - ^ - ^^^^ with a duplicate of 

witness 


this proceeding. 
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The court-fee of chargeable in respect to the summons has 

been realized in this Court in stamps. 

Dated 19 , 


Note For local amendment in Allahabad, vide infra. 


Judge, 


No. 8. 

Order for Transmisson of Summons to be served on a Prisoner. 

(O. 5 , r. 24.) 

mtie.) 

To 

The Superintendent of the Jail at 

Under the provisions of Order V, rule 24* of the Code of Civil Procedure, 1908, 
a summons in duplicate is herewith forwarded for service on the defendant 
who is 

a prisoner in Jail. You are requested to cause a copy of the said summons to be 
served upon the said defendant and to return the original to this Court signed by 
the said defendant, with a statement of service endorsed thereon by you. 

Judge, 


No. 9* 

Order for Transmission of summons to be served on a public 
Servant or Soldier. (O. 5, rr 27, 28.) 

{Title,) 

To 

Under the provisions of Order V, rule 27 (or 28, as the case may be), of the 
Code of Civil Procedure, 1908, a summons in duplicate is herewith forwarded for 
service on the defendant who is stated to be serving under you. You 

are requested to cause a copy of the said summons to be served upon the said 
defendant and to return the original to this Court signed by the said defendant, 
with a statement of service endorsed thereon by you. 

Judge, 


NO. 10. 

To ACCOMPANY RETURNS OF SUMMONS OF ANOTHER COURT. (O. 5, r. 23.) 

(Title,) 

Read proceeding from the forwarding 

for service on in Suit No. 

of 19 , of that Court. 

Read Serving Officer’s endorsement stating that the 
and proof of the above having been duly taken by me on the oath of 

and it is ordered that the 

be returned to the with a copy of this 

proceeding. 

/udge. 

Note This form will be applicable to process other than summons, the service 
of which may have to be effected in the same manner. 

Note : — For local amendments in Allahabad, Bombay and Calcutta, vid^ in/ra. 


No. II. 


Affidavit of Process-server to accompany return of a 
Summons or notice. (O. 5, r. 18.) 

{TitU.) 

The Affidavit of son of 


9 


Make oath 
affirm 


and say as follows: — 


(1) 1 am a process server of this Court. 
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(2) On the 


day of 


19 , I received a issued by 

nonce 


the Court of 

in Suit No. of 

Court, dated the 8 day of 19 1 for sc 

(3) The said 

personally known to me, and I served the said 

notice 


day of 19 , at about 

o'clock in the noon at by 

tendering a copy thereof to-|^- and requiring signature to the original 


of 19 , in the said 

, for service on 

was at the time 

. him . 

— on -5 — on the 

B her 

19 , at about 
by 


summons. 

notice 

(«) 

w 

(a) Here state whether the person served signed or refused to sign the process, 
and in whose presence. 

(^) Signature of process-server. 

or, 

(3) The said not being personally known to me 

accompanied me to 

and pointed out to me a person whom he stated to be the said 

, and 1 served the said on on the 

notice her 


day of 


19 , at about 


o’clock in the 


to ths the original 


by tendering a copy thereof to and requiring -- signature 

her her 

, summons. 


(a) Here state whether the person served signed or refused to sign the process 
and in whose presence. 

(cJ) Signature of process-server. 

or, 

(3) The said and the house in which he ordinarily resides 

being personally known to me, I went to the said house, in and 

there on the day of 19 . at about o’clock 

in the noon, 1 did not find the said 

w 

(a) Enter fully and exactly the manner in which the process was served, with 
special reference to Order 5, rules 15 and 17. 

(fi) Signature of process-server. 

or, 

(3) One accompanied me to and there 

pointed out to me which he said was the house in which 

ordinarily resides. I did not find the said 
there. 

M 

(a) Enter fully and exactly the manner in which the process was served, with 
special reference to Order 5, rules 15 and 17. 

W * Signature of process-server. 


If substituted service has been ordered^ state fully and exactly the manner in 
which the summons was served with special reference to the terms or the order for 
substituted service^ 

C. P. Code Vol. 1—104 
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^orn before me this 

Affirmed 

day of ig . 

Etnpowited under section i^g of the Code of Civil 
Procedure^ 1908, to administrater the Oath to 
deponents. 

Note : — For local amendments in Calcutta and Lahore vide infra 

No. 12. 

Notice to Defendant. (O. 9, r. 6.) 

{Title.) 

To 

{Name, description and place of residence.) 

Whereas this day was fixed for the hearing of the above suit and a summons 
was issued to you and the planiiflf has appeared in this Court and you did not so 
appear but from the return of the Nazir it has been proved to the satisfaction of 
the Court that the said summons was served on you but not in sufficient time to 
enable you to appear and answer on the day fixed in the said summons ; 

Notice is hereby given to you that the hearing of the suit is adjourned this 
day and that the day of 19 , is now fixed for the 

hearing of the same ; in default of your appearance on the day last mentioned the 
suit will be heard and determined in your absence. 

Given under my hand and the seal of the Court, this day of 

19 . 

Note : — For local amendments in Madras, vide infra. 


No. 13. 

Summons to Witness. (O. 16, rr. i . 5.) 

(Title.) 

To 

Whereas 'your attendance is required to on 

behalf of the in the above suit, you are hereby 

required [personally] to appear before this Court on the day of 

19 , at o’clock in the forenoon, and to bring with 

you \pr to send to this Court]. 

A sum of Rs. . being your travelling and other expenses and subsistence 

allowance for one day. is herew'lth sent. If you fail to comply with this order 
without lawful excuse, you will be subject to the consequences of non-attendance 
laid down in rule 12 of Order XVI of the Code of Civil Procedure, 1908. 

Given under my hand and the seal of the Court, this day of 19 

fudge. 

Notice.— (i) If you are summoned only to produce a document and not to give 
evidence, you shall be deemed to have complied with the summons 
if you cause such document to be produced in this Court on the day 
and hour aforesaid. 

(2) If you are detained beyond the day aforesaid, a sum of Rs. 

will be tendered to you for each day’s attendance beyond the day 
specified. 

Note For local amendment in Madras, vide infra. 


No. 14. 

Proclamation requiring attendance of Witness. 

(O. 16, r. 10 ) 

(Title.) 

To 

Whereas it appears from the examination on oath of the serving officer that 
the summons could not be served upon the witness in the manner prescribed by law ; 
and whereas it appears that the evidence of the witness is material, and he absconds 
and keeps out of the way for the purpose of evading the service of the summons : 
This proclamation is therefore, under rule 10 of Order XVI of the Code of Civil 
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Procedure, 1908, issued requiring the attendance of the witness in this Court on the 
of IQ , at o’clock in the 

forenoon, and from day to day until he shall have leave to depart ; and if the witness 
fails to attend on the day and hour aforesaid he will be dealt with according to law. 
Given under my hand and the seal of the Court, this day of 

judge. 


No. 15. 

Proclamation requiring attendance of Witness. 

(O. 16, r. 10.) 

{Title) 

To 

Whereas it appears from the examination on oath of the serving officer 
that the summons has been duly served upon the witness, and whereas it appears 
that the evidence of the witness is material and he was failed to attend in 
compliance with such summons : This proclamation is. therefore, under rule 10 
of Order XVI of the Code of Civil Procedure, 1908, issued, requiring the attendance 
of the witness in this Court on the day of 

19 I at o’clock in the forenoon, and from day to day until he 

shall have leave to depart ; and if the witness fails to attend on the day and hour 
aforesaid he will be dealt with according to law. 

Given under my hand and the seal of the Court, this day of 19 , 

Judge. 


No. 16. 

Warrant of Attachment of Propertv of Witness. 

(O. 16, r. 10.) 

(Title.) 

To 

The Bailiff of the Court. 

Whereas the witness 
cited by 

has not, after the expiration of the period limited in the proclamation issued for his 
attendance, appeared in Court ; 

You are hereby directed to hold under attachment 

property belonging to the said witness to the value of and to submit a return, 
accompanied with an inventory thereof, within days. 

Given under my hand and the seal of the Court, this day of 

19 . 

Judge. 


No. 17. 

Warrant of Arrest of Witness. (O. 16, r. 10.) 

(Title.) 

To 

The Bailiff of the Court. 

Whereas has been duly served with a summons but has failed to 

attend [absconds and keeps out of the way for the purpose of avoiding service of a 
summons] ; You are hereby ordered to arrest and bring the said before 

the Court. 

You are further ordered to return this warrant on or before the day of 

19* . with an endorsement certifying the day on and the manner 

in which it has’ been executed, or the reason why it has not been executed. 

Given under my hand and the seal of the Court, this day of 19 . 

Judge. 
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To 


No. 1 8. 

Warrani ok Committal. (O. i 6, r. i8.) 
{Title,) 


The Officer- in-charge of the Jail at 
Whereas the plaintiff (or defendant) in the above-named suit has made appli- 


cation to this Court that security be taken for the appearance of 
give evidence {or to produce a document), on the 

day of 19 > <'tnd whereas the Court has called upon the said 

to furnish such security, which he has failed to do ; this is to require you 
receive, the said into your custody in the civil prison and 


to 


to 

to 


produce him before this Court at 
day or days as may be hereafter ordered. 

Given under my hand and the seal of the Court, this 

19 


on the said day and on such other 


day of 


Judge. 


No. 19. 

Warrant of Committal. (O. 16, r. 18.) 

(Title.) 

To 

The Officer-in-charge of the Jail at 

Whereas , whose attendance is required before this Court in the 

above-named case to give evidence {or to produre a document), has been arrested 
and brought before the Court in custody ; and whereas owing to the absence of the 
plaintiff (or defendant), the said cannot give such evidence 

(or produce such document) ; and whereas the Court has called upon the said 
to give security for his appearance on the day of 19 , at 

which he has failed to do ; this is to require you to receive the said 
into your custody in the civil prison and to produce him before this Court at 
on the day of 19 . 

Given undei my hand and the seal of the Court, this day of 19 . 

Judzt. 

Note For local amendment in Allahabad, vide infra. 


APPENDIX C. 

DISCOVERY, INSPECTION AND ADMISSION. 


No. I. 


Order for Delivery of Interrogatories. (O. 11, r. i.) 
In the Court of 

Civil Suit No. of 19 


A.B, 


against 


Plaifitijl.^ 


C. D., E. F, and G. H. ... ... ... Defendants. 

Upon hearing and upon reading the affidavit of 

filed the day of 19 > it is ordered that the 

be at liberty to deliver to the interrogatories in writing, and 

that the said do answer the interrogatories as prescribed by Order XI, 

mle 8, and that the cost of this application be 


No. 2. 

Interrogatories. (O. ji, r. 4.) 

(Title as in No. /, supra ) 

Interrogatories on behalf of the above-named [plaintiff or defendant C. Z>.] for 
the examination of the above-named [defendants E. F. and G. H. or plaintiff^ 
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1. did not, etc, 

2 . Has not, etc. 


etc., cic., etc., 

[The ^defendani E. E, fs required to answer the interrogatories numbered 
[The defendant G, H.ts required to answer the interrogatories numbered.] 


^ No. 3 . 

Answer to Interrogatories. ( 0 . ii, r. 9.) 

{Ti/le as in No. /, supra) 

The answer of the above-named defendant -fi*. to the interrogatories for his 
examination by the above-named plaintiff. 

In answer to the said interrogatories, I, the above-named E,, F., make oath and 
say as follows 

1. f Enter answers to interrogatories in paragraphs numbered. 

2. \ consecutively. 

3 - I object to answer the interrogatories numbered on the ground that 
[state grounds of object ion\. 


No 4. 

Order for affidavit as to Documents (O ii, r. 12.) 

{Title as in No. /, sufta) 

Upon hearing . It is ordered 

that the do within days from the date of this order, answer on 

affidavit stating which documents are or have been in his possession or power 
relating to the matter in question in this suit, and that the costs of this application 


No. 5. 

Affidavit as to documents (O. ii, r. 13.) 

{Title as in No. /. supra ) 

1 the above-named defendant G. D., make oath and say as follows : — 

1. I have in my possession or power ihe documents relating to the matters 
in question in this suit set forth in the first and second parts of the first schedule 
hereto. 

2. I object to produce the said documents set forth in the second part of 
the first schedule hereto [state grounds of objection], 

3. I have had but have not now, in my possession or power the documents 
relating to the matters in question in the suit set forth in the second schedule 
hereto. 

4. The last mentioned documents were last in my possession or power on 
[state when and what has become of them and in whose possession they now are]. 

5. According 10 the best of my knowledge, information and belief I have not 
now, and never had, in my possession, custody or power or in the possession, 
custody or power of my pleader or agent, or in the possession, custody or power of 
any other person on my behalf, any account, book of account, voucher, receipt, 
letter, memorandum, paper or writing, or any copy of or extract from any such 
document, or any other document whatsoever, relaiing to the matters in question 
in this suit or any of them, or wherein any entry has been made relative to such 
matters or any of them, other than and except the documents set forth in the said 
first and second schedules hereto. 


No. 6. 

Order to produce Documents for inspection. 

(O. II. r. 14.) 

{Title as in No, /. supra.) 

Upon hearing and upon reading the affidavit of filed the 

day of 19 : It is ordered that the do, at all reasonable 

tim cs, on reasonable notice, produce at , situate at, the 

foil owing documents, namely, and that the be at 



830 


TNB CODE OP CIVIL E^KOCEDURB. 


[Seh. 1, App. C. 


liberty to inspect and peruse the documents so produced and to make notes of 
their contents. In the meantime it is ordered that all further proceedings be 
stayed and that the costs of this application be 


No. 7. 

Notice to produce Documents. (O. i i, r. i6.) 

{JTitle as in No. J supra.) 

Taken notice that the [plaintiff or defendant^ reouires you to produce for his 
inspection the following documents referred to in your [plaint or written statements 
or affidavit dated the day of 19 ]. 

{Decribc documents require a!) 

X Y. pleader for the 

To Z, pleader for the 


No 8 . 

Notice TO inspect Documents. (O. ii., r. 17.) 

\Title as in No. 7 , supra."] 

Take notice that you can inspect the documents mentioned in your notice of the 
day of 19 , [except the documents numbered in that notice] 

SLt [insert place of inspection] on Thursday next, the instant, between 

the hours of 12 and 4 o’clock. 

Or^ that the [plaintiff or defendant] object^ to giving you inspection of docu- 
ments mentioned in your notice of the day of 19 , on the ground that [state 

the ground] 


No. 9. 

Notice to .\umit Documents. \ 0 . 12, r. 3.; 

{Title as in No. i, supra.) 

Take notice that the plaintiff {or defendant in this suit proposes to adduce in 
evidence the several documents hereunder specified, and that the same may be in- 
spected by the defendant [or plaintiff], his pleader or agent, at on 

between the hours of ; and the defendant [or plaintiff] is hereby 

required, within forty-eight hours from the last-mentioned hour, to admit that such 
of the said documents as are specified to be originals were respectively 
written, signed or executed, as they purport respectively to have been ; 
that such as are specified as copies are true copies ; and such documents 
as are stated to have been served, sent or delivered were so served, sent 
or delivered respectively, saving all just exceptions to the admissibility of all such 
documents as evidence in this suit. 

G. W,, pleader [or agent] tor plaintiff [or defendant]. 

To E. F., pleader [or agent] fox defendant [or plaintiff], 

[Here describe the documents and especially as to each document whether it is 
origined of a copyl] 


No. 10. 

Notice to admit Facts. (O. 12, r. 5.) 

{Title as in No, /, supra). 

Take a notice that the plaintiff [or in this suit requires the defendant 
[or plaintiff] to admit, for the purposes of this suit only, the several facts respectively 
hereunder specified ; and the defendant [or plaintiff] is hereby required, within 
six days from the service of this notice, to admit the said several facts, saving all 
just exceptions to the admissibility of such facts as evidence in this suit. 

G. lA, pleader [or agenf] for plaintiff [or defendant]. 

To E. F., pleader [or agent] for defendant [or plaintiff]. 
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The facts, the admission of which is required, are— 

1. That M. died on the ist January, 1890. 

2. That he died intestate. 

3. That N. was his only lawful son. 

4. That O. died on the ist April, 1896. 

5. That O. was never married. 

No. II. 

Admission of Facts Pursuant to Notice. (O. 12, r. 5.) 

[Ti/Ie as in No. /, supr<i\. 

The defendant [or plaintiff] in this suit, for the purposes of this suit only, hereby, 
admits the several facts respectively hereunder specified, subject to the qualifications, 
or limitations, if any, hereunder specified, saving all just exceptions to the admis- 
sibility of any such facts, or any of them, as evidence in this suit : 

Provided that this admission is made for the purposes of this suit only, and is 
not an admission to be used against the defendant [or plaintiff] on any other occasion 
or by any one other than the plaintiff [or defendant, or party requiring the admis- 
sion]. 

E. Y .ypleadtr [or a^enf\ for defendant [or plaintiff\ 

To G. H. pleader [or agent] for plaintiff [or defendant]. 


Facts admitted. 


Qualifications or limitations, if any, sub- 
ject to which they are admitted. 


1. That M. died on the ist January, 1890. i. 

2. That he died intestate ... 2 

3. That N. was his lawful son ... 3. But not that he was his only lawful son. 

4. That O. died ... ... 4- But not that he died on the ist April, 

1896. 

5. That O. was never married ... 5. 

No. 12. 

Notice to Produce (General form). ( 0 . 12, r. 8.) 

( Title as in No. t , supra ) 

Take notice that you are hereby required to produce and show to the Court 
at the first hearing of this suit all books, papers, letters, copies of letters and 
other writings and documents in your custody, possession or power, containing any 
entry, memorandum or minute relating to the matters in question in this suit and 
particularly. 

G. H., pleader [or agent] for plaintiff \ox defendant]. 

To E. Y., pleader [or agent] for defendant (or plaintiff). 

APPENDIX D. 

DECREES. 

No I. 

Decree in Original Suit. (O. 20, rr. 6 , 7.) 

{Title.) 

Claim for 

This suit coming on this day for final disposal before in the 

presence of 

for^he plaintiff and of for the defendant, it is ordered and decreed that 

and that the sum of Rs. be paid by the 

to the on account of the costs of this suit, with interest 

thereon at the rate of per cent, per annum from this date to date of realization. 
Given under my hand and the seal of the Court, this day of 19 • 

fudge. 
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Costs of suit. 


Plaintiff 


Defendant. 


I 

! 


Rs. 


,A. 


IP. 


1. Stamp for plaint 

2. Do. for power 

3. Do. for exhibits 

4. Pleader's fee on Rs. 

5. Subsistence for witnesses 

6. Commissioner's fee 

7. Service of process 


Stamp for power 
Do. for petition 
Pleader's fee 

Subsistence for witnesses 
Service of process 
Commissioner's fee 


Total ... 


Total ... 


Rs. [a. p. 


Note : — For local amendments in Calcutta and Patna, vide infra. 


No. 2. 

Simple Monev Decree, (Section 34 ) 

{Title.) 

Claim for 

This suit coming on this day for final disposal before in the presence 

of for the plaintiff and of for the defendant, it is 

ordered that the do pay to the the sum of Rs. 

with interest thereon at the rate of per cent, per annum from to 

the date of realization of the said sum and do also pay Rs. , the costs of 

this suit with interest thereon at the rate of per cent, per annum from 

this date to the date of realization. 

Given under my hand and the seal of the Court, this day of 19 


Costs of suit. 


Judge. 



Plaintiff. 

Defendant. 



Rs. 

p. 

Rs. ..\. 

I. 

Stamp for plaint 

Stamp for power 

2. 

Do. for power 

Do. for petition 

3- 

Do. for exhibits 

Pleader's lee ... 

4. 

Pleader's fee on Rs. 

Subsistence for witnesses ... i 

5. 

Subsistence for witnesses. 

Service of process ... 

6. 

Commissioner's fee ... ; 

Commissioner's fee 

7. 

Service of process 



j i 


Total ... 



Total ... . | 


Note : — For local amendment in Calcutta, vide infra. 


No. 3. 

Preliminary decree for foreclosure. 

Order XXXIV, rule 2.— Where accounts arc directed to be taken. 

(TITLE.) . . . « . 

This suit coming on this day, etc; It is hereby ordered and decreed 

that it be referred to as the Commissioner to take the accounts 

following 

(t) an account of what is due on this date to the plaintiff for principle and 
interest on his mortgage mentioned in the plaint (such interest to be 
computed at the rate payable on the principal or where no such rate is 
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fixed, at six per cent, per annum or at such rate as the Court deems 
reasonable) ; 

(/'/) an account of the income of the mortgaged property received up to this date 
by the plaintiff or by any other person by the order or for the use of the 
plaintiff or which without the wilful default of the plaintiff or such person 
might have been so received ; 

(///) an account of all sums of money properly incurred by the plaintiff up to this 
date for costs, charges and expenses (other than the costs of the suit) in 
respect of the mortgage security, together with interest thereon (such interest 
to be computed at the rate agreed between the parties, or, failing such rate, 
at the same rate as is payable on the principle, or, failing both such rates, 
at nine per cent per annum) ; 

(iv) an account of any loss or damage caused to the mortgaged property before 
this date by any act or omission of the plaintiff which is destructive of, or, 
permanently injurious to, the property or by his failure to perforin any of the 
duties imposed upon him by any law for the time being in force or by the 
terms of the mortgage-deed. 

2. And it is hereby further ordered and decreed that any amount received under 
clause (//) or adjudged due under clau>e (/V) above, together wiih interest thereon 
shall first be adjusted against any sums paid by the plaintiff under clause (///) together 
with interest ihereon, and the balance, if any, shall be added to the m on gage- money 
or, as the case may be, be debited in reduction of the amount due to the plaintiff 
on account of interest on the principal sum adjudged due and thereafter in re- 
duction or discharge of the principal . 

3. And it is hereby further ordered that the said Commissioner shall present the 

account to this Court with all convenient despatch al^ter making all just allowances on 
or before the day of and that upon such report of 

the Commissioner being received, it shall be confirmed and countersigned, subject to 
such modification as may be necessary after consideration of such objections as the 
parties to the suit may make. 

4. And it is hereby further ordered and decreed — 

(/) th.it the defendant do pay into Court on or before the day 

of , or any later date up to which time for payment 

may be extended by the Court, such sum, as the Court shall find due, 
and the sum of Rs. for the costs of the suit awarded to 

the plaintiff ; 

(ff) that on such payment and on payment thereafter before such date as the 
Court may fix of such amount as the Court may adj udge due in respect 
of such costs of the suit and such costs, charges and expenses as may be 
payable under rule 10 together with such subsequent interest as may be 
payable under rule ir, of Order XXXIV of the First Schedule to the 
Code of Civil Procedure, 1908, the plaintiff shall bring into Court all 
documents in his possession or power relating to the mortgaged property 
in the plaint mentioned, and all such documents shall be delivered over 
to the defendant, or to such person as he appoints and the plaintiff shall, 
if so required, re-convey or re-transfer the said property free from the 
said mortgage and clear of and from all incumbrances created by the 
plaintiff or any person claiming under him or any person under whom he 
claims and free from all liability w'hatsoever arising from the mortgage 
or this suit and shall if so required, deliver up to the defendant quiet 
and peaceable possession of the said property. 

5. And it is hereby further ordered and decreed that, in default of payment as 
aforesaid, the plaintiff shall be at liberty to apply to the Court for a final decree that 
the d^endant shall thenceforth stand absolutely debarred and foreclosed of and from 
all ri^t 10 redeem the mortgaged property described in the Schedule annexed hereto 
and shall, if so required, deliver up to the plaintiff quiet and peaceable possession of 
the said property ; and that the parties shall be at liberty to apply to the Court from 
time to time as they may have occasion, and on such application or otherwise the 
Court may give such dirc'^lions as it thinks fit. 

C. P. Code Vol. 1—105 
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SCHEDULE. 

Description oj the mortgaged property. 


No. 3 A. 

Preliminary decree for foreclosure^ 

(Order XXXIV, rule 2 — Where the Court declares the amount due.) 

(Title.) 

This suit coming on this day, etc., it is hereby declared that the amount 

due to the plaintiff on his mortgage mentioned in the plaint calculated up to this 
day of is the sum of Rs. for principal 

the sum of Rs. for interest on the said principal, the sum of Rs. 

for costs, charges and expenses (other than the costs of the suit) properly incurred by 
the plaintiff in respect of the mortgage security^ together with interest thereon, and 
the sum of Rs. for the costs of this suit awarded to the plaintiff, making 

in all the sum of Rs. 

2. And it is hereby ordered and decreed as follows : ^ 

(7; that the defendant do pay into Court on or before the day of 

or any later date up to which time for payment may be extended 
by the Court of the said sum of Rs. 

(//) that, on such payment and on payment thereafter before such date as 
the Court may fix of such amount as the Court may adjudge due in 
respect of such costs of the suit and such costs, charges and expenses 
as may be jiayable under rule 10, together with such subsequent 
interest as may Ije payable under rule ii, of Order XXXIV of the 
First Schedule to the Code of Civil Procedure, 1908, the plaintiff 
shall bring into Court all documents in his possession or power relating 
to the mortgaged property in the plaint mentioned, and all such 
documents shall be delivered over to the defendant or to such person 
as he appoints, and the plaintiff shall, if so required, re-convey or 
re-transfer the said property free from the said mortgage and clear 
of and from all incumbrances created by the plaintifi* or any person 
claiming tinder him or any person under whom he claims and free 
from all liability whatsoever arising from the mortgage or this suit and 
shall, if so required, deliver up to the defendant quiet and peaceable 
possession of the said property. 

3. And it is hereby further ordered and decreed that, in default of payment 
as aforesaid, the plaintiff may apply to the Court for final decree that the defendant 
shall thenceforth stand absolutely debarred and foreclosed of and from all rights 
to redeem the mortgaged property described in the Schedule annexed hereto 
and shall, if so required, deliver up to the plaintiff quite and peaceable possession 
of the said property ; and that the parties shall be at liberty to apply to the Court 
from time to time as they may have occasion, and on such application or otherwise 
the Court may give such directions as it thinks fit. 


SCHEDULE. 

Description of the mortgaged proferty. 


No. 4. 

Pinal decree for foreclosure, 

(Order XXXIV, rule 3.) 

(Title ) 

Upon reading the preliminary decree passed in this suit on the day of 

and further orders (if any) dated the day of 

and the application of the plaintiff dated the day of for a final 

decree and after hearing the parties and it appearing that the payment directed by 
the said decree and orders has not been made by the defendant or any person on his 
behalf or any other person entitled to redeem the said mortgage : 
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It is hereby ordered and decreed that the defendant and all persons claimint; 
through or under him be and they are hereby absolutely debarred and foreclosed 
of and form all right of redemption of and in the property in the aforesaid prelimi- 
nary decree mentioned ;* [ and ( tf the defendant be in possession of the said mOTt^ 
gaged property^ that the defendant shall deliver to the plaintiff quiet and peaceable 
possession of the said mortgaged properly ]. 

2. And it is hereby further declared that the whole of the liability whatsoever 
of the defendant up to this day arising from the said mortgage mentioned in the 
plaint or from this suit is hereby discharged and extinguished. 

No. 5- 

Preliminary decree for sale. 

(Order XXXIV, rule 4. — Where accounts are directed to be taken.) 

(Title ) 

This suit coming on this day, etc. ; It is hereby ordered and decreed 

that it be referred to as the Commissioner to take the 

accounts following : — 

(0 an account of what is due on this date to the plaintiff for principal and 
interest on his mortgage mentioned in the plaint (such interest to be 
computed at the rate payable on the principal or where no such rate 
is fixed, at six per cent, per annum or at such rate as the Court deems 
reasonable) ; 

(it) an account of the income of the mortffaged property received up to this 
date by the plaintiff or by any other person by the order or for the 
use of the plaintiff or which without the wilful default of the phintiff 
or such person might have been so received ; 

(///) an account of all sums of money properly incurred by the plaintiff up to 
this date for costs, charges and expenses (other than the costs of the 
suit) tn respect of the mortgage-security, together with interest thereon 
(such interest to be computed at the rate agreed between the oariies. 
or, failing such rate at the same rate ab is payable on the principal, 
or. failing both such rates, at nine per cent, per annum). 

(irO an acc iiim of any loss or damage caused to the mortgaged property 
before this date by any act or omission of the plaintitf which is des- 
tructive of, or permanently injurious to, the property or by hi s failure 
to perform any of the duties imposed upon him by any law for the 
time being in force or by the terms of the mortgage-deed. 

2. And it is hereby further ordered and decreed that any amount received under 
clause (ti) or adjudged due under clause (tv) above, together with interest thereon, 
shall first be adjusted against any sums paid by the plaintiff under clause (Hi), 
together with interest thereon, and the balance, if any, shall be added to the mort- 
gage-money or, as the case may be, be debited in reduction of the amount due to 
the plaintiff on account of interest on the principal sum adjudged due and thereafter 
in reduction or discharge of the principal. 

3. And it is hereby further ordered that the said Commissioner shall present 

the account to this Court with all convenient despatch after making all just allow- 
ances on or before the day of and that upon such report 

of the Commissioner being received, it shall be confirmed and countersigned, subject 
to such m edification as may be necessary after consideration of such objections as the 
parties to the suit may make. 

4. And it is hereby further ordered and decreed — 

(0 that the defendant do pay into Court on or before the 

day of or any later date up to which, time fer payment 

may be extended by the Court, such sum as the Court shall find due 
and the sum of Rs. for the costs of the suit awarded 

to the plaintiff ; 

,(//) that on such payment and on payment thereafter before such date as the 
Court may fix of such amount as the Court may adjudge due in respect 
of such costs of the suit, aud such costs, charges and expenses as 
may be payable under rule 10, together with such subsequent interest 
as may be payable under rule 11, of Order XXXIV of the First 

* Words not required lo be deleted. . 
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Schedule to the Code of Civil Procedure, 1908, the plaintiff shall bring 
into Court all documents in his possession or power relating to the 
mortgaged property in the plaint mentioned, and all such documents 
shall be delivered over to the defendant, or to such person as he ap- 
points, and the plaintiff shall, if so required, re-convcy or re-transfer 
the said property free from the mortgage and clear of and from all in- 
cumbrances created by the plaintiff or any person claiming under him 
or any person under whom he claims and shall, if so required deliver 
up to the defendant quiet and peaceable possession of the said 
]iroperly. 

5. And it is hereby further ordered and decieed that, default of payment as 
aforesaid, the plaintiff may apply to the Court for a final decree for the sale of the 
mortgaged properly ; and on such application being made the mortgaged properly or 
a sufficient part thereof shall be directed to be sold ; and for the purposes of such 
sale the plaintiff shall produce before the Court, or such officer as it appoints, all 
documents in his possession or power relating to the mortgaged property. 

6. And it is hereby further ordered and decreed that the money realised by 
such sale shall be paid into Court and shall be duly applied (after deduction there- 
from of the expenses of the sale) in payment of the amount payable to the plaintiff 
under this decree and under any further orders that may be passed in this suit and 
in payment of any amount which the Court may adjudge due to the plaintiff in 
respect of such costs of suit, and such costs, charges and expenses as may be paya- 
ble under rule 10, together with such subsequent interest as may be payable under 
rule II, of Order XXXIV of the First Schedule to the Code of Civil Procedure, 1908, 
and that the balance, if any, shall he paid to the defendant or other persons entitled 
to receive the same. 

7. And it is hereby further ordered and decreed that, if the money realised by 
such sale shall not be sufficient for payment in full of the amount payable to the 
plaintiff as aforesaid, the plaintiff shall be at liberty (where such remedy is open to 
him under the terms of his mortgage and is not barred by any law for the lime being 
in force) to apply for a personal decree against the defendant for the amount of the 
balance •. and that the parlies are at liberty to apply to the Court from time to time 
as they may have occasion, and on such application or otherwise the Court may give 
such directions as it thinks fit. 


SCHlibULB 

Dcsc}iption of the tnorlga^cn property. 


Xo. 5A. 

Prelum norv dec rcc for Sdlc . 

(Older XXXIV, rule 4. — When the Court declares, the amount due). 

(Title.) 

This suit coming on this day, etc. ; It is hereby declared that the 

amount due to the plaintiff on the mortgage mentioned in the plaint calculated up to 
this day of is the sum of Rs. for 

principal, the sum of Rs. for interest on the said principal, the sum 

of Rs. for costs, charges and expenses (other than the costs of 

the suit) properly incurred by the plaintiff in respect of the mortgage-security, toge- 
ther with Interest thereon, and the sum of Rs. for the costs of the 

suit awarded to the plaintiff, making in all the sum of Rs. 

2. And it is hereby ordered and decreed as follows : — 

(0 that the defendant do pay into Court on or before the day 

of or any later date up to which, time for payment may 

be extended by the Court, the said sum of Rs. ; 

{it) that, on such payment and on payment thereafter before such date as the 
Court may fix of such amount as the Court may adjudge due in respect 
of such costs of the suit and such costs, charges and expenses as may be 
payable under rule 10, together with such subsequent interest as may 
be payable under rule 11. of Order XXXIV of the First Schedule 
to the Code of Civil Procedure, 1908, the plaintiff shall bring 
into Court all documents in his possession or power relating to 
the mortgaged property in the plaint mentioned, and all such 
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documents shall be delivered over to the defendant, or to such persons 
as he appoints, and the plaintiff shall if so required, re-convey or re-irans- 
fer the said property free from the said morigage and clear of and 
from all incumbrances created by the plaintiff or any person claiming 
under him or any person under whom he claims and shall if so required, 
deliver up to the defendant quiet and peaceable possession of the said 
property. 

3. And it is hereby further ordered and decreed that, in default of payment as 
aforesaid, the plaintiff may apply to the Court for a final decree for the sale of the 
mortgaged property and on such application being made, the mortgaged property 
or a sufficient part thereof shall be directed to be sold ; and for the purposes of such 
sale the plaintiff shall produce before the Court or such officer as it appoints all 
documents in his possession or power relating to the mortgaged property. 

4. And it is hereby further ordered and decreed that the money realised by such 
sale shall be paid into Court and shall be duly applied (after deduction therefrom of 
the expenses of the sale) in payment of the amount payable to the plaintiff under this 
decree and under any further orders that may be passed in this suit and in payment 
of any amount which the Court may adjudge due to the plaintiff in respect of such 
costs of the suit, and such costs, charges and expenses as may be payable unJer rule 
JO together with such subsequent interest as may be payable under rule ii, of Order 
XXXlV of the First Schedule to the Code of Civil Procedure, 1908, and that the 
balance, if any, shall be paid to the defendant or other persons entitled to receive 
the same. 

5. And it is hereby further ordered and decreed that, if the money realised by 
such sale shall not be sufficient for payment in full of the amount payable to the 
plaintiff as aforesaid, the pldintiff shall be at liberty (where such remedy is opiiii to 
him under the terms ol his mortgage and is not barred by any law for the time being 
in force) to apply for a personal decree against the defendant for the amount of the 
balance ; and that the parties are at liberty to apply to the Court from time to time 
as they may have occasion, and on such application or otherwise the Court may give 
such directions at it thinks fit. 


SCHEDULE. 

Description of the Mortgaged Property 


No. 6. 

i'uxal Decree for Sale. 

(Order XXXIV, rale 5.) 

(Title ) 

Upi)n reading the preliiuin iry decree pissed in this sail on ihc 
day of aiie fuitlier orders uf any) dated the day of 

and the application of the plaintiff dated the day of 

for a final decree and after hearing the parties and it appearing 
that the payment directed by the said decree and orders has not been made by the 
defendant or any person on his behalf or any other person entitled to redeem the 
mortgage : 

It is hereby ordered and decreed that the mortgaged property in the aforesaid 
preliminary decree mentioned or a sufficient part thereof be sold, and that for the 
purposes of such sale the plaintiff shall produce before the Court or such officer as it 
appoints all documents in his possession or power relating to the mortgaged 
property. 

2. And it is hereby further ordered and decreed that the money realised by such 
sale shall be paid into the Court and shall be duly applied (after deduction therefrom 
of the expenses of the sale) in payment of the amount payable to the plaintiff undei 
the aforesaid preliminary decree and under auy further orders that may have been 
passed in this suit and in payment of any amount which the Court may have adjudg- 
ed due to the plaintiff for such costs of the suit including the costs of this 
application and such costs, charges and expenses as may be payable under rule 10, 
together with such subsequent interest as may be payable under rule ii, of Order 
XXXIV of the First Schedule to the Code of Civil Prodeedure, 1908, and that the 
balance, if any, shall be paid to the defendant or other persons entitled to receive 
the same. 
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No. 7. 

Preliminary decree for redemption where on default of payment by mortgagor a 

decree for foreclosure is passed, 

(Order XXXIV, rule 7). — Where accounts are directed to be taken.) 

(Title.) 

This suit coming on this day, etc., ; It is hereby ordered and decreed 

that it be referred to as the Commissioner to take the accounts 

following : — 

(/) an account of what is due on this date to the defendant for principal and 
interest on the mortgage mentioned in the plaint (such interest to be 
computed at the rate payable on the principal or where no such rate is 
fi.\ed at six per cent, per annum or at such rate as the Court deems 
reasonable) ; 

(//■) an account of the income of the mortgaged property received up to this 
date by the defendant or by any other person by order or for the use 
of the defendant or which without the wilful default of the defendant 
or such person might have been so received ; 

{iii) an account of all sums of money properly incurred by the defendant up to 
this date for costs, charges and expenses (other than the costs of 
the suit) in respect of the mortgage-security together with interest 
thereon (such interest to be computed at the rate agreed between the 
parties or, failing such rate, at the same rate as is payable on the prin- 
cipal, or failing both such rates at nine per cent, per annum ; 

(iv) an account of any loss or damage caused to the mortgaged property before 
this date by any act or omission of the defendant which is destructive of, 
or permanently injurious to, the property or by his failure to perform 
any of the duties imposed upon him by any law for the time being in 
force or by the terms of mortgage-deed. 

2. It is hereby further ordered and decreed that any amount received under 
clause (//; or adjudged due under clause (/z') above, together with interest th.eieon, 
shall be adjusted against any sums paid by the defendant under clause (///,- together, 
with interest thereon, and the balance, if any, shall be added to the mortgage- 
money or, as the case may be, be debited in reduction of the amount due to the 
defendant on account of interest on the principal sum adjudged due and thereafter 
in reduction or discharge of the principal. 

3. And it is hereby further ordered that the said Commissioner shall present 

the account to this Court with all convenient despath after making all just allowances 
on or before the day of and that upon such report of the 

Commissioner being received, it shall be conhrmed and countersigned subject to 
such modification as may be necessary after consideration of such objections as the 
parties to the suit may make. 

4. And it is hereby further ordered and decreed — 

(i) that the plaintiff do pay into Court on or before the day of 

or any latter date up to which time for payment -‘may be extended by the 
Court such sum as the Court shall find due and the sum of Rs. 
for the costs of the suit awarded to the defendant ; 

(ii) that, on such payment, and on payment thereafter before such date as the 

Court may fix of such amount as the Court may adjudge due in respect 
of such cost of the suit and such costs, charges and expenses as may be 
payable under rule 10, together with such subsequent interest as may be 
payable under rule 1 1 of Order XXXIV of the First Schedule to the 
Code of Civil Procedure, igo8, the defendant shall bring into Court all 
documents in his possession or power relating to the mortgaged 
properly in the plaint mentioned, and all such documents shall be 
delivered over to the plaintiff, or to such person as he appoints, 
and the defendant shall, if so required, re-convey or re-transfer 
the said property free from the said mortgage and clear of* and 
from all incumbrances created by the defendant or any person claiming 
under him or any person under whom he claims and free from all 
liability whatsoever, arising from the mortgage or this suit and shall, if 
so required, deliver up to the plaintiff quiet and peaceable posssssion 
of the said property. 
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5. And il is hereby further ordered and decreed that, in default of payment as 
aforesaid} the^ defendant shall be at liberty to apply to the Court for a final decree 
that the plaintiff shall thenceforth stand absolutely debarred and foreclosed of and 
from all right to redeem the mortgaged property described in the Schedule annexed 
hereto and shall, if so required, deliver up to the defendant quiet and peaceable 
possession of the said property ; and that the parties shall be at liberty to apply to 
the Court from time to time as they may have occasion, and on such application or 
otherwise the Court may give such directions as it thinks fit. 

Schedule. 

Description of the mortgaged property. 


No. 7A. 

Prelhninay decree for tedemption where o?i default payment 
by mortgagor a decree for sale is passed. 

(Order XXXIV. rule 7. —Where accounts are directed to be taken). 

(Title.) 

This suit coming on this day, etc. ; It is hereby ordered and 

decreed that it be referred to as the Commissioner to take the 

accounts following : — 

(7) an account of what is due on this date to the defendant for principal and 
interest on the mortgage mentioned in the plaint (such interest to be 
computed at the rate payable on the principal or where no such rate 
is fixed at six per cent, per annum or at such rate as the Court deems 
rensonable) ; 

h'i) an account of the income of ihe mortgaged property received up to this 
date by the defendant or by any other person by the order or for the use 
of the defendant or which without the wilful default of the defendant or 
such person might have been so received ; 

(1//) an account of all sums of money properly incurred by the defendant up to 
this dale for costs, charges and expenses (other than the costs of the suit) 
in respect of the mortgage-security together with interest thereon (such 
interest to be computed at the rate agreed between the parlies, or failing 
such rate, at the same rate as is payable on the principal, or, failing both 
such rates, at nine per cent, per annum) ; 

{iv) an account of any loss or damage caused to the mortgaged property before 
this date by any act or omission of the defendant which is destructive of, 
or permanently injurious to, the property or by bis failure to perform any 
of the duties imposed upon him by any law for the time being in force or 
by the terms of the mortgaged-deed. 

2. And it is hereby further ordered and decreed that any amount received under 
clause (//) or adjudged due under clause (/«') above, together with interest thereon, 
shall first be adjusted against any sums paid by the defendant under clause (/V/) 
together with interest thereon, and the balance, if any, shall be added to the 
mortgage- money, or as the case may be, be debited in reduction of the amount due 
to the defendant on account of interest on the principal sum adjudged due and 
thereafter in reduction or discharge of the principal 

3. And it is hereby further ordered that the said Commissioner shall present 

the account to this Court with all convenient despatch after making all just 
allowances on or before the day of 

and that, upon such report of the Commissioner being received, it shall be confirmed, 
and countersigned, subject to such modification as may be necessary after considera- 
tion of such objections as the parties to the suit may make. 

4. And it is hereby further ordered and decreed — 

(/) that the plaintiff do pay into Court on or before the 

• day of or any later date up to which time for payment 

may be extended by the Court, such sum as the Court shall find due 
and the sum of Rs. for the costs of the suit awarded 

to the defendant ; 

(//■) that, on such payment and on payment thereafter before such date as the 
Court may fix of such amount as the Court may adjudge due in res- 
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fleet of such costs of the suit and such costs, charges and expenses 
as may be payable under rule lo, to{;ether with such subsequent rn* 
terest as may be payable under rule if, of Order XXXIV of the 
First Schedule to the Code of Civil Procedure, 1908, the defendant 
shall bring into Court all documents in his possession or power relating 
to the mortgaged property in the plaint mentioned, and all such docu- 
ments shall be delivered over to the plaintiff, or to such person as he 
appoints and the defendant shall, if so required, re- convey or re-transfer 
the said property free from the said mortgage and clear of and 
from all incumbrances created by the defendant or any person claiming 
under him or any person under whom he claimed and shall, if so 
required, deliver up to the plaintiff quiet and peaceable possession of 
the said property. 

5. And it is hereby further ordered and decreed that, in default of payment as 
aforesaid, the defendant may apply to the Court for a final decree for the sale of 
the mortgaged properly ; and on such application being made, the mortgaged 
property or a sufficient part thereof shall be directed to be sold : and for the 
purposes of such sale the defendant shall produce before the Court or such officer 
as it appoints, all documents in his possession or power relating to the mortgaged 
property. 

6. And it is hereby further ordered and decreed that the money realised by such 
sale shall be paid into Court and shall he duly applied (after deduction therefrom of 
the expenses of the sale) in payment of the amount payable to the defendant under 
this decree and under any further orders that may be passed in this suit and in 
payment of any amo mt whi'^ li the Court may adjudge due to the defendant in 
respect of such costs of the suit and such costs, charges and expenses as may be 
payable under rule 10, together with such subsequent interest as may be payable 
under rule ii, of Order XXXIV of the First Schedule to the Code of Civil Procedure, 
1908, and that the balance, if any, shall be paid to the plaintiff or other persons 
entitled to receive the same. 

7. And it is hereby further ordered and decreed that, if the money realised by 
such sale shall not be sufficient for payment in full of the amount payable to the 
defendant as aforesaid, the defendant ^hall be at liberty (where such remedy is open 
to him under the terms of his mortgage and is rot barred by any law for the time 
being in force) to apply for a personal decree against the plaintif) for the amount of 
the balance ; and that the p rties are at liberty to apply to the Court from time to 
time as they may have occasion, and on such application or otberw’se the Court may 
give such directions as it thinks fit. 


SCHEDULE. 

Description of the mortgaged property. 


No. 7B. 

Preliminary decree for redemption where on default of payment 
by mortgagor a decree for foreclosure is passed. 

(Order XXXIV, rule 7. — Where the Court declares the amount due.) 

(Title.) 

This suit coming on this day, etc. ; it is hereby declared that the amount 
due to the defendant on the mortgage mentioned in the plaint calculated up to this 
day of is the sum of Rs. for principal, the sum of 

Rs. for interest on the said principal, the sum of Rs. for costs, 

charges and expenees (other tnan the costs of the suit) properly incurred by the 
defendant in respect of the mortgage security together with interest thereon, and the 
sumofRs. for the costs of the suit awarded to the defendant, making in all 
the sum of Rs. 

2. And it is hereby ordered and decreed as follows , 

{a) that the plaintiff do pay into Court on or before the day of or any 

later date up to which time for payment may be extended by the Court 
the said sum of Rs. 

(^) that, on such payment and on payment thereafter before such date as the 
Court may fix of such amount as the Court may adjudge due in 
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respect of such costs of the suit and such costs, charges and expen* 
ses as may be payable under rule lo, together with such subsequent 
interest as may be payable under rule ii, of Order XXXIV of the 
First Schedule to the Code of Civil Procedure, 1908, the defendant 
shall bring into Court all documents in his possession or power relating 
to the mortgaged property in the plaint mentioned, and all such 
documents shall be delivered over to the plaintiff, or such person as 
he appoints, and the defendant shall, if so required, re-convey or 
re-transfer the said property free from the said mortgage and clear of 
and from all incumbrances created by the defendant or any person 
claiming under him or any person under whom he claims, and free from 
all liability whatsoever arising from the mortgage or this suit and shall 
if so required, deliver up to the plaintiff quiet and peaceable possession 
of ihe said property, 

3 And it is hereby further ordered and decreed that, in default of payment 
as aforesaid, the defendant may apply to the Court for a final decree that the 
plaintiff shall thenceforth stand absolutely debarred and foreclosed of and from all 
right to redeem the mortgaged property described in the ScheHule annexed hereto 
and shall, if so required, deliver up to the defendant quiet and peaceable possession 
of the said property ; and that the parties shall be at liberty to apply to the Court 
from lime to time as they may have occasion, and on such application or otherwise 
the Court may give such directions as it thinks fit. 

SCHEDULE. 

Description of the viortgage property 


No. 7C. 

Preliminary decree for redemption 7v1iere on default payment hy jnortga^or 
a decree lor sale is passed, 

(Order XXXIV, rule 7. — Where the Court declares the amount due.) 

(Title ) 

This suit coming on this day, etc, ; It is hereby declared that the 

amount due to the defendant on the mortgage mentioned in the plaint calcula- 
ted up to this day of is the sum of Rs. for principal 

the sum of Rs. for interest on the said principal, the sum of 

Rs. for costs, charges and expenses (other than the costs of the suit) 

properly incurred by the defendant in respect of the mortgage security together 
with interest 1 hereon, and the sum of Rs. for the costs of this suit awarded 

to the defendant, making in all the sum of Rs. 

2. And it is hereby ordered and decreed as follows : — 

(i) that the plaintiff do pay into Court on or before the day of or any 

later date up 10 which time the payment may be extended by the Court 
the said sum of Rs. 

(i') that, on such payment and on payment thereafter before such date as the 
Court may fix of such amount as the Court miy adjudge due in res- 
pect of such costs of the suit and such costs, charges and expenses 
as may be payable- under rule 10, together with such subsequent 
interest as may be payable under rule ii of Order XXXIV of the 
First Schedule to the Code of Civil Procedure, 1908, the defendant 
shall bring into Court all documents in his possession or power relating 
to the mortgaged property in the plaint mentioned and all such docu- 
ments shall be delivered over to the plaintiff, or such person as he 
appoints, and the defendant shall, if so required, re-convey or re-transfer 
the said property to the plaintiff free from the said mortgage and clear 
of and from all incumbrances created by the defendant or any person 
claiming under him or any person under whom he claims and shall, if 
so required deliver up to the plaintiff quiet and peaceable possession of 
the said property. 

5? And it is hereby further ordered and decreed that, in default of payment as 
aforesaid , the defendant may apply to the Court for a final decree for the sale of the 
mortgaged property, and on such application being made, the mortgaged property 
or a sufficient part thereof shall be directed to be sold ; and for the purposes of 
such sale the defendant shall produce before the Court or such officer as it appoints 
all documents In his possession or power relating to the mortgaged property. 

C. P. Code Vol. 1—106. 
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4. And it is hereby further ordered and decreed that the money realised by such 
sale shall be paid into Court and shall be duly applied (after deduction therefrom 
of the expenses of the sale) in payment of the amount payable to the defendant under 
this decree and under any further orders that may be passed in this suit and in pay- 
ment of any amount which the Court may adjudge due to defendant in respect 
of such costs of the suit and such costs, charges and expenses as may be payable 
under rule 10, together with such subsequent interest as may be payable under rule 
II, of Order XX XIV of the First Schedule to the Code of Civil Procedure, 1908, 
and that the balance, if any, shall be paid to the plaintiff or other persons entitled to 
the same. 

5. And it is hereby further ordered and decreed that, if the money realised by 
such sale shall not be sufficient for the payment in full of the amount payable to 
the defendant as aforesaid, the defendant shall be at liberty (where such remedy 
is open to him under the terms of the mortgage and is not barred by any law for 
the lime being in force) to apply for a personal decree against the plaintiff for the 
amount of the balance ; and that the parties are at liberty to apply to the Court 
from time to time as they may have occasion, and on such application or otherwise 
the Court may give such directions as it thinks fit. 

SCHEDULE. 

Description of the mortal feed' property. 

No 70 . 

Final decree for foreclosure in a redemption suit on default of 
payment by mortgajtor. 

, Order XXXIV, rule 8 
(Title.) 

Upon reading the preliminary decree in this sun on the day of 

and further orders (if any) dated the day of and the 

application of the defendant dated the day of for a final decree 

and after hearing the parties and it appearing that the payment as dire cted by the 
said decree and orders has not been made by the plaintiff or any person on his behalf 
or an}^ other person entitled to redeem the mortgage. 

It is hereby ordered and decreed that the plaintiff and all persons claiming 
through or under him be and they are hereby absolutely debaired and foreclosed of 
and from all right of redemption of and in the property in the aforesaid preliminiry 
decree mentioned* [and (// the pLiintiff be in possession of the said ^nortgaged pro- 
perty) that the plaintiff shall deliver to the defendant quiet and peaceable posse- 
ssion of the said mortgaged property]. 

2. And it is hereby further declared that the whole of the liability whatsoever of 
the plaintiff up to this day arising from the said mortgage mentioned in the plaint or 
from this suit is hereby discharged and extinguished. 


No. 7 E. 

Final decree for sale in a redemption suit on default of 
payment by mortgagor. 

(Order XXXIV, rule 8 ). 

(TITLE.) 

Upon reading the preliminary decree passed in this suit on the 
day of and further orders (if any) dated the 

day of and the application of the defendant dated the 

day of for a final decree and after hearing the parties 

and it appearing that the payment directed by the said decree and orders has not 
been m^e by the plaintiff or any person on his behalf or any other person entitled 
to redeem the mortgage : 

It is hereby ordered and decreed that the mortgaged property in the aforesaid 
preliminary decree mentioned or a sufficient part thereof be sold and that for the 
purposes of such sale the defendant shall produce before the Court, or such officer 
as it appoints, all documents in his possession or power relating to tho mortgaged 
property. 


* Words not required to be deleted. 
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2. And it is hereby further ordered and decreed thai the money realised by 
such sale shall be paid into Court and shall be duly applied (after deduction 
therefrom of the expenses of the sale) in payment of the amount payable to the 
defendant under the aforesaid preliminary decree and under any further orders 
that may have been passed in this suit and in payment of any amount which the 
Court may have adjudged due to the defendant for such costs of this suit including 
the costs of this application and such costs, charges and expenses as may be 
payable under rule lo, together with the subsequent interest as may be piyabie 
uuder rule ii of Order XXXIV of the First Schedule to the Code of Civil 
Procedure, 1908, and that the balance, if any, shall be paid to the plaintiff or other 
persons entitled to receive the same. 


No. 7F. 

Final decree in a suit for foreclosure^ sale Or redemption where 
the mortgagor pays the amount of the decree^ 

(Order XXXIV, rules 3, 5 and 8.) 

(Title.) 

This suit coming on this day for farther consideration and it appearing 

that on the day of the mortgagor or , the same 

being a person entitled to redeem, has paid into Court all amounts due to ihe mort- 
gagee under the preliminary decree dated the day of ; If is hereby 

ordered and decreed that : — 

(/■) the mortgagee do execute a deed of reconveyance of the property in the 
aforesaid preliminary decree mentioned in favour of the mortgagor * [for, 
as the case may be, who has redeemed the property or an 

acknowledgment of the payment of the amount due in his favour ; 

{ii) the mortgagee do bring into Court all documents in his possession and 
power relating to the mortgaged property in the suit. 

And it is hereby further ordered and decreed that, upon, the mortgagee executing 
the deed of re-conveyance or acknowledgment in the manner aforesaid, — 

(0 the said sum of Rs. be paid out of Court to the mortgagee ; 

{fi) the Slid deeds and documents brought into the Court be delivered out of 
Court to the mortgagor ♦ [or the person making the payment] and the 
mortgagee do. when so required, concur in registering, at the costs of 
the mortgagor * [or other person making the payment], the said deed 
of reconveyance or the acknowledgment in the office of the Sub- 
Registrar of and 

(///■) * [if the mortgagee, plaintiff or defendant, as the case may be, is in posse- 
ssion of the mortgaged property] that the mortgagee do forthwith deliver 
possession of the mortgaged property in the aforesaid preliminary decree 
mentioned to the mortgagor* [or suet) person as aforesaid who has made 
the payment.] 


No. S. 

Decree against mortgagor personally for balance after the sale of 
the mortgaged property, 

(Order XXIV, rules 6 and 8A.) 

(Title.) 

Upon reading the application of the mortgagee (the plaintiff or defendant, 
as the case may be) and reading the 6nal decree passed in the suit on the 


day of 

net proceeds of the sale held 
Rs. and have 

the day of 

him under the aforesaid decree is Rs, 
And whereas it appears to the Court 


and the Court being satisfied that the 
under the aforesaid final decree amounted to 
been paid to the applicant out of the Court on 
and that the balance now due to 


that the said sum is legally recoverable 


And wnercas it aupcara w w ^ 

from that mortgagor (plaintiff or defen^t^s the c ase may be) personally ; 


* Words not required to be deleted. 
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It is hereby orriered and decreed as follows : — 

That the mortgais^or (plaintiff or defendant, as the case may be) do pay to the 
mortgagee) defendant, or plaintiff as the case may be) the said sum of Rs. 
with further interest at the rate of six per cent, annum from the 
day of (the date of payment out of Court referred to 

above) up to the date of realization of the said sum, and the costs of this application. 


No. 9. 

Preliminary decree for foreclosure or sale, 

[Plaintiff. 'St Mortgagee, 

vs. 

Defendant No. i Mortgagor. 

Defendant No. 2 2nd Mortgagee] 


(Order XXXIV, rules 2 and 4.) 

(Title.) 

This suit coming on this day, etc. ; It is hereby declared that the amount 
due to the plaintiff on the mortgage mentioned in the plaint calculated up to this 
day of is the sum of Rs. for principal, the sum of Rs. for 

interest on the said principal, the sum of Rs, for 

costs, charges and expenses (other than the costs of the suit) incurred by the 
plainiitf in respect of the mortgage security with interest thereon and the sum of Rs. 

for the costs of this suit awarded to the plaintilT, miking in all the sum of Rs, 
(Similar declarations to be introduced with rey^ard (o the amount due to defendant 
No, 2 in respect of his mortgage is the mortgage- money due thereunder has become 
payable at the date of the suit.) 

2. It is further declared that the plaintiff is entitled to payment of the amount 
due to him in priority to defendant No. 2 « [or (if there are several subsequent 
mortgagees) that the several parties hereto are entitled in the following order to 
the payment of the sums due to them respectively ; — ] 

3. And it is hereby ordered and decreed as follows 

(t) (a) that defendants or one of them do pay into Court on or before the 

day of or any later date up to which time for payment 

has been extended by the Court the taid sum of Rs. due tc 

the plaintiff : and 

(b) that defendant No. 1 do pay into Court on or before the 

day of or any later date up to 

which time for payment has been extended by the Court the said sum 
of Rs. due to defendant No. 2 ; and 

(it) that, on payment of the sum declared to be due to the plaintiff by defen- 
dants or either of them in the manner prescribed in clause (f) (a) and on 
payment thereafter before such date as the Court may fix of such 
amount, as the Court may adjudge due in respect of such costs of 
the suit and such costs, charges and expenses as may be payable 
under rule 10, together with such subsequent interest as may be 
payable under rule 11, of Order XXXI V of the First Schedule to the 
Code of Civil Procedure, 1908, the plaintiff shall bring into Court all 
documents in his possession or power relating to the mortgaged 
property in the plaint mentioned and all such documents shall be 
delivered over to the defendant No. (who has 

made the payment), or to such person as he appoints and the plaintiff 
shall, if so required, re-convey or re-transfer the said property free 
from the said mortgage and clear of and from all incumbrances 
created by the plaintiff or any person claiming under him or any person 
under whom he claims, and also free from all liability whatsorsver 
arising from the mortgage or this suit and shall, if so required, deliver 
up to the defendant No. who has 

made the payment) quiet and peaceable possession of the said property. 


* Words not required to be deleted. 
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(^Similar declarations to be introduced^ if defendant No. /, pays the amount 
found or declared to he due to defendant No, 2 with such variations as may 
be necessary having regard to the nature of his mortgage.) 

4* And it is hereby further ordered and decreed that in default of payment as 
aforesaid of the amount due to the plaintiff the plaintiff shall be at liberty to apply 
to the Court for a final decree — 

(f) *\tn the case OT a mortgage by conditional sale Or an anomalous mortgage 
where the only remedy ptwided for in the mortgage- deed is foreclosure 
and not sale] that the defendants jointly and severally shall thenceforth 
stand absolutely debarred and foreclosed of and from all rights to redeem 
the inortgaged property described in the Schedule annexed hereto and 
shall, if so required, deliver to the plaintiff quiet and peaceable possess- 
ion of the said property ; or 

(<V) *[/n the Case of any other mortgage] that the mortgaged property or a 

sufficient part thereof shall be sold ; and that or the purposes of such 
sale the plaintiff shall produce before the Court or such officer as it 
appoints , all documents in his possession or power relating to the mort- 
gaged property ; and 

{iii) \In the case where a sale is ordered under clause 4 {it) above] that the 
money realised by such sale shall be paid into Court and be duly applied 
after deduction therefrom of the expenses of the sale) in payment of thj 
amount payable to the plaintiff under this decree and under any further 
orders that may have been passed in this suit and in payment of the 
amount which the Court may adjudge due to the plaintiff in respect of 
such costs, of this suit and such coats, charges and expenses as may be 
payable under rule 10, together with such subsequent interest as may be 
payable under rule ii, of Order XXKIVofthe First Schedule to the 
Code of Civil Procedure, 1908, and that the balance if any, shall be ap- 
plied in payment of the amount due to defendant No. 2 ; and that if any 
balance be left, it shall be paid to the defendant No. i, or other persons 
entitled to receive the same ; and 

(/!/) that, if the money realised by such sale shall not be sufficient for payment 
in full of (he amounts due to the plaintiff and defendant No. 2, the plain- 
tiff or defendant No. 2 or both of them, as the case may be, shall be at 
liberty (when such remedy is open under the terms of their respective 
mortgages and is nor barred by any law for the time being in force) to 
apply for a personal decree against defendant No. i, for the amounts 
remaining due to them respectively. 

5. And it is hereby further ordered and decreed — 

(rt) that if defendant No. 2. pays into Court to the credit of this suit the amount 
adjudged due to \\\e plaintil^, but deiend.ant No. 1 makes defau\t \ntbe 
payment of the said amount, defendant No. 2 shall be at liberty to apply 
to the Court to keep the plaintiff’s ruorigige alive for his benefit and to 
apply for a final decree {tn the same manner as the plaintiff might have 
done under clause 4 above] — 

^[(i) that defendant No. 1 shall thenceforth stand absolutely debarred and 
foreclosed of and from all right to redeem the rnortgaged property 
described in the Schedule annexed hereto and shall, if so required, deli- 
ver up to defendant No. 2 quiet and peaceable possession of the said 
properly ; ] or 

*(ii) that the mortgaged properly or a sufficient part thereof be sold and that 
for the purpose of such sale defendant No. 2 shall produce before the 
Court or such officer as it appoints, all documents in his possession or 
power relating to the mortgaged property ; 
and {b) (if on the application of defendant No 2 such a final decree for forec- 
losure is passed that the whole of the liability of defendant No. 1 arising 
from the plaintiff's mortgage or from the mortgage of defendant No. 2 or 
from this suit shall be deemed to have been discharged and extin- 

• guished. 

6. And it is hereby further ordered and decreed* (/« the case where a sale is 
o^red under clause j above ) — 

(f ) that the money realised by such sale shall be paid into Court and be duly 
applied (alter deduction therefrom of the expenses of the s ale) first in 

* Words not required to be deleted. 



846 


THE CODE OP CIVIL PAOCBDURB. 


[Seh. I, App. D. 


payment of the amount paid by defendant No. 2 in respect of the plain- 
tiff's mortgage and the costs of the suit in connection therewith and in 
payment of the amount which the Court may adjudge due in respect of 
subsequent interest on the said amount ; and that the balance, if any. 
shall then be applied in payment of the amount adjudged due to defen- 
dant No. 2 in respect of his own mortgage under this decree and any 
further orders that may be passed and in payment of the amount which 
the Court may adjudge due in respect of such costs of this suit and such 
costs, charges and expenses as may be payable to defendant No. 2 under 
rule 10, together with such subsequent interest as may be payable under 
rule II of Order XXXIV of the First Schedule to the Code of Civil 
Procedure, 1908, and that the balance, if any, shall be paid to defendant 
No. 1 or other persons entitled to receive the same ; and 
(tt) that, if the money realised by such sale shall not be sufficient for payment 
in full of the amount due in respect of the plaintiff’s mortgage or defen- 
dant No. 2's mortgage, defendant No. 2 shall be at liberty (where such 
remedy is open to him under the terms of his mortgage and is not barred 
by any law for the lime being in force) to apply for a personal decree 
against defendant No. i for the amount of the balance. 

7. And it is hereby further ordered and decreed that the parties are at liberty to 
apply to the Court from time to time as they may have occasion, and on such appli- 
cation or otherwise the Court may give such directions as it thinks fit. 

SCHEDULE. 

Description of the mortgaged property . 


No. 10. 

Preliminary decree Jot redemption of prior mortgage and foreclosure 
or sale on subsequent mortgage 

[Plaintiff. 2nd Mortgagee. 


Defendant No i Mortgagor. 

Defendant No. 2 isl Mortgagee] 


(Order XXXIV, rules 2, 4 and 7 ) 


(Title ) 


The suit coming on this 
the amount due to defendant No 
calculated up to this 


day, etc. ; It is hereby declared that the 
2 on the mortgage mentioned in the plaint 
day of is the sum of Rs. 


for principal, tne sum of Rs, for interest on the said 

principal, the sum of Rs. for costs, charges and expenses (other than 

the costs of the suit) properly incurred by defendant No. 2 in respect of the mortgage 
security with interest thereon and the sum of Rs. for the costs of this 

suit awarded to defendant No. 2 making in all the sum of Rs. 

(Similar declarations to be introduced with regard to the amount due from defen^ 
dant No. i to the plaintiff in respect of his mortgage if the mortgage-money due 
thereunder has become payable at the date of the suit.) 

2. It is further declared that defendant No. 2 is entitled to payment of the 
amount due to him in priority to the plaintiff* [or (if there arc several subsequent 
mortgagees) that the several parties hereto are entitled in the following order to the 
payment of the sums due to them respectively : — ] 

3. And it is hereby ordered and decreed as follows : — 

(/) (a) that the plaintiff or defendant No. 1 or one of them do pay into Court 
on or before the day of or any later date up 

to which lime for payment has been extended by the Court the said sum 
of Rs. due to defendant No. 2 ; and 

(b) that defendant No. 1 do pay into Court on or before the ^ 
day of or any later date up to which time for payment 

has been extended by the Court the said sum of Rs. due to 

the plaintiff ; and 


♦ Words not required to be deleted 
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(«) that, on payment of the sum declared due to defendant No. 2 by the plain- 
tiff and defendant No. i or either of them in the manner prescribed in 
clause (i) (a) and on payment thereafter before such date as the Court 
may fix of such amount as the Court may adj«ide due in respect of such 
costs of the suit and such costs, charges and expenses as may be payable 
under rule 10, together which such subsequent interest as may be payable 
under rule ii, of the order XXXIV of the First Schedule to the Code of 
Civil Procedure, 1908, defendant No. 2 shall bring into Court all docu- 
ments in his possession or power relating to the mortgaged property in 
the plaint mentioned, and all such documents shall be delivered over 
to the plaintiff or defendant No i (whoever has made the payment) or 
to such person as he appoints and defendant No. 2 shall, if so required, 
re-convey or re-transfer the said property free from the said mortgage 
and clear of and from all incumb . ances created by defendant No. 2 or 
any person claiming under him or any person under whom he claims, and 
also free from all liability whatsoever arising from the mortgage or this 
suit and shall, if so required, deliver up to the plaintiff or defendant No. 
i (whoever has made the payment) quiet and peaceable possession of 
the said property. 

(Similar declarations to he introduced^ if defendant No. 1 pays the amount 
pound or declared due to the plaintiff with such variations may he necessary 
having regard to the nature 0/ his mortgage,') 

4 - And it is hereby further ordered and decreed that, in default of payment 
as aforesaid, of the amount due to defendant No. 2. defendant No. 2 shall be at 
liberty to apply to the Court that the suit be dismissed or for a final decree — 

(i) \in the case of a mortgage hy conditional sale Or an anomalous mortgage 
where the only remedy provided for in the mortgage deed is foreclosure and 
not sale] that the plaintiff and defendant No. i jointly and severally 
shall henceforth stand absolutely debarred and foreclosed of and from 
all right to redeem the mortgaged property described in the Schedule 
annexed hereto and shall, if so required, deliver to the defenfant No. 2 
quiet and peaceable possession of the said property •, or 
(//)• [in the case of any other mortgage] that the mortgaged property or a suffi- 
cient part thereof shall be sold, and that for the purposes of such sale 
defendant No. 2 shall produce before the Court or such officer as it 
appoints, all documents in his possession or power relating to the mort- 
gaged property ; and 

{Hi)* [in the case where a sale is ordered under clause 4 (ii) above] that the 
money realised by such sale shall by paid into Court and be duly applied 
(after deduction therefrom of the expenses of the sale) in payment of the 
amount payable to defendant No. 2 under the decree and any further 
orders that may be passed in this suit and in piyment of the amount 
which the Court may adjudge due to defendant No. 2, in respect of such 
costs of the suit and such costs, charges and expenses as maybe pay- 
able to the plaintiff under rule 10 together with such subsequent interest 
as may be payable under rule ir, of order XXXIV of the first Schedule 
to the Code of Civil Procedure, 1908 ; and that »he balance, if any, shall 
be applied in payment of the amount due to the plaintiff and that, if any 
balance be left, it shall be paid to defendant No. i or other persons 
entitled to receive the same ; and 

(iv) that, if the money realised by such sale shall not be sufficient for pay- 
ment in full of the amounts due to defendant No. 2 and the plaintiff, 
defendant No. 2 or the plaintiff or both of them, as the case may be, 
shall be at liberty (when such remedy is open under the terms of their 
respective mortgages and is not barred by any law for the time being 
in force) to apply for a personal decree against defendant No. 1 for the 
amounts remaining due to them respectively. 

S.* And it is hereby further ordered and decreed, — 

(a) that,if the plaintiff pays into Court to the credit of this suit the amount 
adjudged due to defendant No. 2 but defendant No. 1 makes default 
in the payment of the said amount, the plaintiff shall be at liberty to 
apply 10 the Court to keep defendant No. 2's mortgages alive for bis 


♦Words not required to be deleted. 
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benefit and to apply for a final decree {tn the same manner tis the defen- 
dant No, 2 might have done under clause 4 above ) — 

* [(/) that defendant No. i shall thenceforth stand absolutely debarred and fore- 
eclosed of and from all right to redeem the mortgaged property described 
in the Schedule annexed hereto and shall, if so required deliver up to 
the plaintiff quite and peaceable possession of the said property ;] or 
*[(«*) that the mortgaged properly or a sufficient part thereof be sold and that 
for the purposes of such sale the plaintiff shall produce before the Court or such 
officer as it appoints, all documents in his possession or power relating to the 
mortgaged property ;] 

and (b) (if on the application of defendant No 2 such a final decree for 
foreclosure is passed) that the whole of the liability of defendant No. i 
arising from the plaintiff s mortgagor or from the mortgage of defen- 
dant No 2 or from this suit shall be deemed to have been discharged and 
extinguished. 

6. And it is hereby further ordered and decreed {tn the case where a sale is or- 
dered under clause 5 above ) — 

(/) that the money realised by such sale shall be paid into Court and be duly 
applied (after deduction therefrom of the expenses of the sale first in 
piyment of the amount paid by the plaintiff in respect of defendant 
No. 2*s mortgage and the costs of the suit in connection therewith 
and in payment of the amount which the Court may adjudge due in 
respect of subsequent interest on the said amount ; and that the bal- 
ance, if any, shall then be applied in payment of the amount adjudged 
due to the plaintiff in respect of his own mottgage under this decree 
and any further orders that may be passed and in payment of the 
amount which the Court may adjudge due in respect of such costs 
of the suit and such costs, charges and expenses as may be payable 
to the plaintiff under rule Jo, together with such subsequent interest 
as may be payable under lule 11. of Order XXXIV of the First 

Schedule to the Code of Civil Piocediire, 1908, and that the balance, 

if any, shall be paid to defendant No. i or other persons entitled to 
receive the same ; and 

{it) that, if the money realised by such sale shall not be sufficient for pay- 
ment in full of the amouut due in respect of defendant No. 2’s mort- 
gage or the plaintiffs mortgage, defendant No. 2 shall be at liberty (where 
such remedy is open to him under the terms of his mortgage and is not 
barred by any law for the time being in force) to apply lor a personal 
decree against defendant No. i for the amount of the balance. 

7. And it is hereby further ordered and decreed that the parties are at liberty 

to apply to the Court from time to time as they may have occasion, and on such 

application or otherwise the Court may give such directions as it thinks fit. 

Schedule. 

Description of the mortgaged property. 


No. II. 

Preliminary decree for sale, 

[Plaintiff— Sub or derivative mortgagee 
vs. 

Defendant No. i.— Mortgagor. 

Defendant No. 2 — Original mortgagee.] 

(Order XXXIV, rule 4 ) 

(Title.) 

This suit coming on this dav, etc. ; It is hereby declared that the aqiount 

due to defendant No. 2 on his mortgage calculated up to this day of 

is the sum of Rs. for principal, the sum of Rs. for interest on 

the said principal, the sum of Rs for costs, charges and expenses (other than 

the costs of the suit) in respect of the mortgage security together with interest 

* Words not required to be deleted. 



Seh. 1, App. D.j 


THE CODE OF CIVIL PROCEDURE 


849 


thereon and the sum of Rs. for the costs of the suit awarded to 

defendant No. 2, making in all the sum of Rs. 

(Similar declarations to he introduced with regard to the amount due from defen^ 
dant No^ 2 to the plaintiff in respect of his mortgage ) 

2. And it is hereby ordered and decreed as follows : — 

(i) that defendant No. i do pay into Court on or before the said 

of or any later date up to which time for payment 

may be extended by the Court the said sum of Rs. due to 

defendant No. 2 

(Similar declarations to he introduced with regard to the amount due to the plain- 
tiffs defendant No 2 being at liberty to pay such amount). 

(ii) that, on payment of the sum declared due to defendant No. 2 by defendant 

No. I in the manner prescribed in clause 2 (i) and on payment thereafter 
before such date as the Court may fix of such amount as the Court may 
adjudge due in respect of such costs of the suit and such costs, charges 
and expenses as may be payable under rule to, together with such subse- 
quent interest as may be payable under rule ii, of Order XXXIV of the 
First Schedule to the Code of Civil Procedure, 1908, the plaintiff and 
defendant No. 2 shall bring into Court all documents in their possession 
or power relating to the mortgaged property in the plaint mentioned 
and all such documents (except such as relate only to the sub-mortgage) 
shall be delivered over to defendant No. i or to such person as he ap- 
points, and defendant No. 2 shall if so required, re-convey or re-transfer 
the property to defendant No. i free from the said mortgage clear of and 
from all incumbrances created by defendant No. 2 or anv person claim- 
ing under him or any person under whom he claims and free from all 
liability arising from the mortgage or this suit and shall, if so required, 
deliver up to defendant No. i quiet and peaceable possession of the said 
property ; and 

(iii) that upon payment into the Court by defendant No. i of the amount due 

to defendant No. 2, the plaintiff shall be at liberty to apply for payment 
* to him of the sum declared due to him together with any subsequent 
costs of the suit and other costs, charges and expenses, as may be pay- 
able under rule 10, together with such subsequent interest as may be 
payable under rule I f of Order XXXIV of the First Schedule to the 
Code of Civil Procedure, 1908 ; and that the balance, if any, shall then 
be paid to defendant No. 2 and that if the amount paid into the Court be 
not sufficient to pay in full the sum due to the plaintiff, the plaintiff shall 
be at liberty (if such remedy is open to him by the terms of the mort- 
gage and is not barred by any law for the time being in force) to apply for 
a personal decree against defendant No 2 for the amount of the balance. 

3. And it is further ordered and decreed that if defendant No. 2 pays into 
Court to the credit of this suit the amount adjudged due to the plaintiff, the plaintiff 
shall bring into the Court all documents, etc., [as in sub-clause (ii) of clause ?]. 

4. And it is hereby further ordered and decreed that, in default of payment by 
defendants Nos 1 and 2 as aforesaid, the plaintiff may apply to the Court for a final 
decree for sale, and on such application being made the mortgaged property or a 
sufficient part thereof shall be directed to be sold ; and that for the purposes of 
such sale the plaintiff and defendant No. 2 shall produce before the Court or 
such officer as it appoints, all documents in their possession or power relating to the 
mortgaged property. 

5. And it is hereby further ordered and decreed that the money realised by 
such sale shall be paid into Court and be duly applied (after deduction^ therefrom of 
the expenses of the sale) first in payment of the amount due to the plaintiff as speci- 
fied ir« clause i above with such costs of the suit and other costs, charges and expen- 
ses as may be payable under rule 10, together with such subsequent interest as may 
be payable under rule 1 1, of Order XXXIV of the First Schedule to the Code of Civil 
Procedure, 1908, and that the balance, if an^r, shall be applied in payment of the 
amount due to defendant No. 2 ; and that, if any balance be left, it shall be paid to 
defendant No. i or other persons entitled to receive the same. 
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6. And it is hereby further ordered and decreed that, if the money realised by such 
sale shall not be sufficient for payment in full of the amounts payable to the plaiotifT 
and defendant No. 2, the plaintiff or defendant No. 2 or both of them, as the case 
may be, shall be at liberty (if such remedy is open under their respective mortgages 
and is not barred by any law for the time being in force) to apply for a personal 
decree against defendant No. 2 or defendant No. 1 (as the case may be) for the 
amount of the balance. 

7. And it is hereby further ordered and decreed that, if defendant No. 2 pays 
into Court to the credit of this suit the amount adjudged due to the plaintiff but de- 
fendant No. T makes default in payment of the amount due to defendant No. 2, de- 
fendant No. 2 shall be at liberty to apply to the Court for a final decree for foreclo- 
sure or sale (as the case may be ) — {declarations in the ordinary form to be introduced 
according to the nature of defendant No. 2's mortgage and the remedies open to 
him thereunder). 

8. And ft is hereby further ordered and decreed that the parlies are at liberty to 
apply to the Court as they may have occasion, and on such application or otherwise 
the Court may give such directions as it thinks fit. 

Schedule. 

Description of the mortgaged property. 


No 12. 

Decree for Rectification of In^^trument. 

(Title) 

It is hereby declared that the , datM the clay of 

19 , does not truly express the intention of the panics to such 

And it is decreed that the said be rectified by 

No. 13. 

Decree to set \side a transfer in fraud of crediiors. 

(Title) 

It is hereby’declared that the , dated the day of 

19 ”, and made between and , is void as 

against the plaintiff and all other the creditors, if any, of the defendant. 


No. 14. 

Injunction against Private Nuisance. 

(Title) 

Let the defendant , his agents, servants and workmen, be per- 

petually restrained from burning, or causing to be burnt, any bricks on the defen- 
dant's plot of land marked B in the annexed plan, so as to occasion a nuisance to 
the plaintiff as the owner or occupier of the dwelling-house and garden mentioned in 
the plaint as belonging to and being occupied by the plaintiff. 


No. 15. 

Injunction against building higher than old level. 

(Title.) 

Let the defendant 9 his contractors, agents apd workmen, b 

perpetually restrained from continuing to erect upon his premises in 
any house or building of a greater height than the buildings which formerly stood 
upon his said premises and which have been recently pulled down so or in such 
manner as to darken, injure or obstruct such of the plantifTs windows in the said 
premises as are ancient lights. 


No. 16. 

INJUNCTION RESTRAINING USE OF PRIVATE ROAD. 

(Title.) 

Let the defendant , his agents, servants and workmen be perpetually re- 
strained from using or permitting to be used any part of the lane at , the 
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soil of which belongs lo the plaintiff as a carriat?e-way for the passage of carts, 
carriages or other vehicles, either going to or from the land m irked B in the an- 
nexed plan or for any purpose whatsoever. 


No. 17. 

Preliminary Decree in an Administration-suit. 

(Title.) 

It is ordered that the following accounts and inquiries be taken and made ; that 
is to say ; — 

In creditor's suit — 

1. That an account be taken of what is due to the plaintiff and all the other 
creditors of the deceased. 

In suit by legatees — 

2. That an account be taken of the legacies given by the testator’s Will. 

In suits by next-ofkin^ 

3. That an inquiry be made and account taken of what or of what share if any, 
the plaintiff is entitled lo as next-of-kin [or one of the next-of-kin] of the intestate. 

[After the first paragraph, the decree will, where necessary, order, in a creditor's 
suit, inquiry and accounts for legatees, heirs-at-law and next-of-kin. In suits by 
claimants other than creditors, after the first paragraph, in all cases, an order to 
inquire and take an account of creditors will follow the first paragraph and such of 
the others as may be necessary will follow, omitting the first formal words. The form 
is continued as in a creditor's suit.] 

4. An account of the funeral and testamentary expenses. 

5. An account of the movable property of the deceased come to the hands of 
the defendant, or to the hands of any other person by his order or for his use. 

6 An inquiry what part (if any) of the movable property of the deceased is 
outstanding and undisposed of. 

7. And it is further ordered that the defendant do on or before the 

day of next, pay into Court all sums of mone> which sha 1 be found to 

have come to his hands, or to the hands of any person by his order or for his use. 

8. And that if the ♦shall find it necessary for carrying out the objects of 

the suit to sell any part of the movable property of the deceased, that the same be 
sold accordingly, and the proceeds paid into Court. 

9. And that Mr. E. F. be receiver in the suit (or proceeding) and receive and 

get in all outstanding debts and outstanding movable property of the^ deceased, and 
pay the same into the hands of the * (and shall give security by bond for 

the due performance of his duties to the amount of rupees). 

10. And it is further ordered that if the movable property of the deceased be 
found insufficient for carrying out the objects of the suit, then the following further 
inquiries be made and accounts taken, that is to say- 

(a) an inquiry what immovable properly the deceased was seized of or entitled 

to at the time of his death ; . . • ,1 

(b) an inquiry what are the incumbrances (if any) affecting the immovable 

property of the deceased or any part thereof ; 

(c) an account, so far as possible, of what is due to the several incumbrances, 

and to include a statement of the prioritiw of such of the Incumbrancers 

as shall consent to the sale hereinafter directed. 

11. And that the immovable property of the deceased, or so much thereof as 
shall be necessary to make up the fund in Court sufficient to carry out the object 
of the suit, be sold with the approbation of the Judge free from incummbrances (if 

any) of such incumbrancers as shall consent to the sale and subject to the incum- 
brances of such of them as shall not consent. , . • 

12. And it is ordered that G. H. shall have the conduct of the sale of the im- 

movable property, and shall prepare the conditions and contracts of the sale subj^ect 
to the^pproval of the *and that in case any doubt or difficulty shall 

arise the papers shall be submitted to the Judge to settle. . , - 

n And it is further ordered that for the purpose of the inquiries hereinbefore 
directed, the ♦shall advertise in the newspapers according to the 


♦ Here insert name of proper officer. 
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practice of the Court or shall make such inquiries in any other way which shall 
appear to the *to give the most useful publicity to such 

inquiries. 

14. And it is ordered that the above inquiries and accounts be made and taken, 
and that all other acts ordered to be done be completed before the 

day of and that the ^^do certify tlie result of the 

inquiries and the accounts, and that all other acts ordered are completed, and have 
his certificate in that behalf ready for the inspection of the parties on the 
day of 

15. And, lastly it is ordered that this suit (or proceeding) stand adjourned for 

making final decree to the day of 

[Such part only of this decree is to be used as is applicable to the particular.] 


No. 18. 

Final Decree in an Administration suit by a Leuatek. 

{Title:) 


1. It is ordered that the defendant do, on or before the 

day of , pay into Court the sum of Rs. the balance by 

the said certificate found to be due from the said defendant on account of the estate 
of , the testator, and also the sum of Rs. for interest, at tho 

rate of Rs. per cent, per annum, from the day of 

to the day of amounting tocether to the sum of Rs. 

2. Let the ^ of the said Court tax the costs of the plaintiff and defendant 

in this suit, and let the amount of the said costs, when so taxed, be paid out of the 
said sum of Rs. ordered to be paid into Court as aforesaid, as follows : — 

(^) The costs of the plaintiff to Mr. , his attorney [or pleader] 

or and the costs of the defendant to Mr. , his attorney [or 

pleader]. 

(d) And {if any debts are due) with the residue of the said sum of Rs. 
after payment of the plaintiffs and defendant’s 

costs as aforesaid, let the sums found to be owing to the several credi- 
tors mentioned in the schedule to the certificate, of the 

* together with subsequent interest on such of the debts 
as beat interest be paid ; and, after making such payments, let the 
amount coming to the several legatees mentioned in the 
schedule, together with subsequent interest (to be verified as aforesaid) 
be paid to them. 

3. And if there should then be any residue, let the same be paid to the resi- 
duary legatee. 


No. 19 

PRELEMINARY DECREE IN AN ADMINISTRATION SUIT BY A LEGATEE 

Where an executor is held tersonally liable tor the 
Payment of Legacies. 

{Title.) 

1. It is declared that the defendant is personally liable to pay the legacy of Rs. 

bequeathed to the plaintiff ; 

2. And it is ordered that an account be taken of what Is due for principal and 
interest on the said legacy ; 

3. And it is also ordered that the defendant do within weeks after the 

date of the certificate of the * pay to the plaintiff the amount of what 

the *shall certify to be due for principal and Interest ; ^ 

4. And it is ordered that the defendant do pay the plaintiff his costs of suit the 
same to be taxed in case the parties differ. 


* Here insert name of propor officer. 
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No. 20. 

Final Decree in an Administration-suit by Next-of-kin. 

{Title.) 

1. Let the * of the said Court tax the costs of the plaintiff and 

defendant in this suit and let the amount of the said plaintiff's costs, when so taxed 
be paid by the defendant to the plaintiff out of the sum of Rs. , the balance 

by the said certificate found to be due from the said defendant on account of the 
personal estate of E. /"., the intestate, within one week after the taxation of the said 
costs by the said *and let the defendant retain for her own use out of 

such sum her costs, when taxed. 

2 . And it is ordered that the residue of the said sum of Rs. after 

payment of the plaintiff’s and defendant's costs as aforesaid, be paid and applied by 
defendant as follows : — 

{a) Let the defendant within one week after the taxation of the said costs by 
the *as aforesaid, pay one-third share of the said residue to 

the plaintiffs and C Z>., his wife, in her right as the sister and 

one of the next-of-kin of the said E. -F., the intestate. 

( 3 ) Let the defendant retain for her own use one other third-share of said 
residue, as the mother and one of the next-of-kin of the said E. F, 
the intestate. 

(e) And let the defendant, within one week after the taxation of the said costs 
by the * as aforesaid, pay the remaining one-third share 

of the said residue to G. as the brother and the other next-Df-kin of 
the said E. F, the intestate. 


No. 2r. 

Preliminxrv decree in a suit for Dissolution of Partnership 
AND the taking OF PARTNERSHIP ACCOUNTS, 

{Title.) 

It is declared that the propoitionaie shares of the parties in the partnership are 
as follows ; — 

It is declared that this partnership shall stand dissolved [or shall be deemed to 
have been dissolved] as from the day of 

and it is ordered that the dissolution thereof as from that day be advertised 
in the Gazette, etc. 

And it is ordered that be the receiver of the partnership estate and 

effects in this suit and do get in all the outstanding book-debts and chims of the 
partnership ; 

And it is ordered that the following accounts be taken ; — 

1. An account of the credits, property and effects now belonging to the said 
partnership ; 

2. An account of the debts and liabilities of the said partnership ; 

3. An account of all dealings and transaction between the plaintiff and defen- 
dant, from the foot of the settled account exhibited in this suit and marked (A), and 
and not disturbing any subsequent settled accounts. 

And it is orderd that the goodwill of the business heretofore carried on by the 
plaintiff and defendant as in the plaint mentioned, and the stock-in-trade, be sold on 
ihe^ipremises, and that the *may on the application of any of the parties, 

fix a reserved bidding for all or any of the lots at such sale, and that either of the 
parties is to be at liberty to bid at the sale. 


* Here insert name of proper officer. 
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And it is ordered that the above accounts be taken, and all the other acts 
required to be done be completed, before the day of 

, and that the *do certify 

the result of the accounts and that all other acts are completed, and have his 
certificate in that behalf ready for the inspection of the parties on the 
day of 

And lastly, it is ordered that this suit stand adjourned for making a final decree 
to the day of 


No 22. 

Final Decree in a Suit for Dissolution of Partnership 

AND THE TAKING OF PARTNERSHIP ACCOUNTS. 

{Title,) 

It is ordered that the fund now in Court, amounting to the sum of Rs. 

, be applied as follows : — 

1. In payment of the debts due by the partnership set forth in the certificate of 

the * amounting in the whole to Rs. 

2. In payment of the costs of all pariies in this suit, amounting to Rs. 

[These costs must be ascertained before the decree is drawn up | 

3. In payment of the sum of Rs. to the plaintiff as his share 

of the partnership-assests, of the sum of Rs. being the residue 

of the said sum of Rs. now in Court, to the defendant as his share of 

the partnership-assets 

and that the remainder of the said sum of Rs. 

be paid to the said plaintiff {or defendant) in part payment of the 
sum of Rs. certified to be due to him in respect of the partnership 

accounts. 

4. And that the defendant [or plaintiff] do on or before the day of 

pay to the plaintiff [or defendant] the sum of Rs. being 

the balance of the said sum of Rs. due to him, which will then remain due. 


No. 23. 

Decree for Recoverv of land and Mesne Profits. 


{ Title .) 


It is hereby decreed as follows 

1. That the defendant do put the plaintiff in possession of the property specified 
in the schedule hereunto annexed. 

2, That the defendant do pay to the plaintiff the sum of Rs. with inte- 

rest thereon at the rate of per cent per annum to the date of realization on ac- 
count of mesne profits which have accrued due prior to the institution of the suit. 

Or 

2. That an inquiry be made as to the amount of mesne profits which have ac- 
crued due prior to the institution of the suit. 

3. That an inc^uiry be made as to the amount of mesne profits from the institu- 
tion of the suit until [the delivery of possession to the decree-holder] [the relinquish- 
ment of possession by the judgment-debtor with notice to the decree-holder through 
the Court] [the expiration of three years from the date of the decree]. 

c 

Schedule. 

Note :-*For local amendment in Madras, vide infra. 

* Here insert name of proper officer. 
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APPENDIX E 

EXECU IION. 

No. 1. 

Notice to show cause why a Payment or Adjustment should 

NOT BE RECORDED AS CERTIFIED. 

(O. 21, r. 2.) 

{Title.) 

To 

Whereas in execution of the decree in the above-named suit 
has applied to this Court that the sum of Rs. recoverable under 

the decree has been % and should be recorded as certified, this is to give 

adjusted ® 

you notice that yon are to appear before this Court on the day of >9 » 

to show cause why the , aforesaid should not be recorded as certified, 

adjustment 

Given under my hand and the seal of the Court, this 

day of 19 . 

No. 2. 

Precept. (Section 46.) 

{Title,) 

Upon h'^aring the decree-holder it is ord^^red that this precept be sent to the 
Court of at under section 46 of the Code of 

Civil Procedure, 1908. with directions to attach the property specified in the annexed 
schedule and to hold the same pending any application which may be made by the 
decreC'holder for execution of the decree. 

Schedule. 

Dated the day of 19 . 

Judge, 

No. 3. 

Order sending Decree for Execution to another Court. 

(O. 21, r. 6.) 

{Title.) 

Whereas the decree-holder in the above suit has applied to this Court for a 
certificate to be sent to the Court of , 

at for execution of the decree in the above suit 

by the said Court, alleging that the judgment-debtor resides or :has property within 
the local limits of the jurisdiction of the said Court, and it is deemed necessary 
and proper to send a certificate to the said Court under Order XXI, rule 6, of the 
Code of Civil Procedure, 1908, it is 

Ordered : 

That a copy of this order be sent to 

with a copy of the decree and of any order which may have been made for execution 
of the same and a certificate of non-satisfaction. 

Dated the day of 19 . 

Judge. 

No 4. 

Certificate of non-satisfaction of Decree. (O 21, r. 6.) 

(Title.) 

Certified that no * satisfaction of the decree of this Court in Suit No. 

ot 19 , a copy of which is hereunto attached, has been obtained 

by execution within the jurisdiction of this Court. 

Dated the day of 19 

Ju dge. 

* U partial, strike out "no** and state to what extent. 



I Number of suit and the 
I Court by wh ich the 
decree was passed. 
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rsch. 1. App. E 




Signature of Muharrir in charge Signature of Judge, 

Note : — For local amendment in Rangoon, vide infra ^ 


Remarks. 
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No. 6. 

Application for Execution of decree. (O. 21, r. 11.) 

In the Court of 

I , decree-holder, hereby apply for execution of the 

decree herein below set forth 


to . 
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[ ;2 aiiachmeni aiid sale of 

movable property is sought^ 

I pray that the total amount of 
Rs. [together with inter- 
est on the principal sum up 
to date of payment] and the 
costs of taking out this exe- 
cution, be realized by attach- 
ment and sale of defendant’s 
movable property as per 
annexed list and paid to me. 

[ When attachment and sale of 
ivimovalle property is sought^ 
I pray that the total amount of 
R?. [together with inter- 
est on the principal sum up 
to date of payment] and the 
costs of taking out this exe- 
cution be realized by the 
attachment and sale of de- 
fendant’s immovable proper- 
ty specified at the foot of this 
application and paid to me. 


I declare that what is stated herein is true to the best of my 

knowledge and belief. 

Signed , decree-holder. 

Dated the day of 19 , 


[When attachment and sale of immovable property is sought.] 
Description and Specification of Property. 


The undivided one-third share of the judgment-debtor in a house situated 
in the village of , value Rs. 40, and bounded as follows : — 

East by G’s house ; west by H’s house ; south by public road ; north by private 
lan^and J's house. 

I declare that what is staled in the above description is 

true to the best of my knowledge and belief, and so far as I have been able to ascer- 
tain the interest of the defendant in the property therein specified. 

Signed , decree- holder* 


C. P. Code, Vol. 1—108 
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No. 7. 

Notice to show Cause why Execution should not issue. 

* [(O. 21, r. 16.)] 

To {Title.) 

Whereas 

has made application to this Court for execution of decree in Suit No, 

of 19 , on the allegation that the said decree has been 

transferred to him by assignment, this is to give you notice that you are to appear 
before this Court on the day 

of 19 , to show cause why execution should not be 

granted. 

Given under my hand and the seal of the Court, this day 

of 19 . 


No. 8. 

Warrant of Attachment of Movable Property in execution of 
A Decree for Money. (O. 21, r. 30 ) 

Title.) 

To 

The Bailiff of the Court. 

Whereas 

was ordered by decree of this Court passed on the day of 19 , 

in Suit No. of 19 , 

to pay to the plaintiff the sum of Rs. 
as noted in the margin ; and whereas the 
said sum of Rs. has not been 

paid. Those are to command you to 
attach the movable property of the said 
as set forth in the schedule 
hereunto annexed, or which shall be 
pointed out to you by the said 
, and unless the said 
shall pay to you the said sum of Rs. 
together with Rs. 

, the costs of this attachment, to hold the same until further orders 

from this Court. 

You are further commanded to return this warrant on or before the 

day of 19 , with an endorsement certifying the 

day on which and manner in which it has been executed, or why it has not been 
executed. 

Given und«*r my hand and the seal of the Court, this day of 19 . 

Schedule. 

fudge. 


Decree. 


Pricipal ... 

Interest ... 

Costs 

Cost of execution ... ■ 
Further interest ... ' 

1 

TOTAL ... 1 

\ 


No. 9. 

Warrant for Seizure of Specific Movable Property adjudged 
BY Decree. (O. 21, r. 31.) 

Title.) 

To 

The Bailiff of the Court. 

Whereas was ordered by decree of this Court passed 

on the day of 19 , in suit No. 

of 19 , to deliver to the plaintiff the movable property (or a 
share in the movable property) specified in the schedule hereunto annc^xed, 
ane whereas the said property (or share) has not been delivered ; 


♦ This reference was substituted for tho precluded reference ‘*( 0 . 21, r, 22)* by 
s, 2 and Sch. i of the Repealing and Amending Act 1914 (10 of 1914)* 
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These are to command you to seize the said movable pro])erty {or a 
share of the said movable property) and to deliver it to th :i plaintiff or to such 
person as he may appoint in his behalf. 

Given under my hand and the seal of the Court, this day of 

19 . 


Schedule. 


Judge. 


No. 10. 

Notice to state Ohjections to draft of Document. (O. 21, r. 34.) 

{Title.) 

To 

Take notice that on the day of *9 • 

the decree-holder in the above suit presented an application 
to this Court that the Court may execute on your behalf a deed of , 

whereof a draft is hereunto annexed, of the immovable property specified here- 
under and that the day of 19 , is appointed 

for the hearing of the said application, and that you are at liberty to appear on the 
said day and to state in writing any objection to ihe said draft. 

Description of property. 

Given under my hand and the seal of the Court, this day of ig . 

Judge. 


No. II. 

Warrant to the IUilifi* to give Possession 01 land, Etc. 


(O. 21, r. 35.) 


{Title.) 

To 

The Bailiff of the Court. 

Whereas the undermentioned property in the occupancy of has 

been decreed to the plaintiff in this suit ; you are hereby directed 

to put the said in possession of the same, and you are hereby 

authorized to remove any person bound by the decree who may refuse to vacate the 
same. 

Given under my hand and the seal of the Court, this day of 


19 . 


Schedule 


Judge. 


No. 12. 

Notice to show cause why Warrant of Arrest should not issue. 

(O. 21, r. 37.) 

KTitU:) 

T • 

Whereas has made application to this Court for execution of 

decree in suit No. of 19 , by arrest and imprisonment of your person 

you are hereby required to appear before this Court on the , day of 

19 I to show cause why you should not be committed to the civil prison in execution 
of the said decree. 

Given under my hand and the seal of the Court, this day of 19 . 

fudge. 


No. 13. 

Warrant of Arrest in Execution. (O. 21, r. 38.) 


'fb 

The Bailiff of the Court. 
Whereas 
in Suit No. 

day of 


KTitU) 


was ad judged by a decree of the Court 
of 19 , dated the 

19 , to pay to the decree-holder 



860 


THE CODE OP CIVIL PROCEDURE. 


[Seh. I, App. E. 


the sum of Rs. as noted in 

the margin and whereas the said sum of 
Rs. has not been paid to the 

said decree-holder in satisfaction of the 
said decree ; these are to command you to 
arrest the said judgment-debtor and unless 
the said judgment-debtor shall pay to you 
the said sum of Rs. together 

with Rs. for the costs of execu- 

ting this process, to bring the said defen- 
dant before the Court with all convenient 
speed. You are further commanded to 
return this warrant on or before the 

day of 19 • with an endorsement certifying the day on which and manner 

in which it his been executed, or the reason why it has not been executed. 

Given under my hand and the seal of the Court, this day of 19 • 


DECREE. 


Principal 
I nteresi 
Costs 
Execution 


Total 


No. 14. 

Warrant of Committal of Judgment debtor to J\il 
(O. 21, r. 40.) 

(Title,) 

To 

The Officer-in-charge of the Jail at 

Whereas who has been brought before this 

Court this day of 19 , under a warrant in 

execution of a decree which was made and pronounced by the said Court on 
the day of 19 , and by which decree it was 

ordered that the said should pay ; 

And whereas the said has not obeyed the decree nor 

satisfied the Court that he is entitled to be discharged from custody ; You are 
hereby, in the name of the King Emperor of India, commanded and required 
to take and receive the said into the civil prison and 

keep him imprisoned therein for a period not exceeding or until the said 

decree shall be fully satisfied, or the said shall be otherwise 

entitled to be releas»’d according to the terms and provisions of section 58 of the 
Code of Civil Procedure, 1908 ; and the Court does hereby fix annas per 

diem as the rate of the monthly allowance for the subsistence of the said 
during his confinement under this warrant of committal. 

Given under my signature and the seal of the Court, this 
day of 19 • 


No. 15, 

Order for the Release of a person imprisoned in execution 
OF A Decree. (Sections 58, 59.) 

(Title,) 

To 

The Officer-in-charge of the Jail at 

Under orders passed this day, you are hereby directed to set free judgrognt- 
debtor now in your custody. 

Dated Judge, 


Notes.— For local amendments in Calcutta, Lahore, Madras and Rangoon, 

vide infra. 
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No. i6. 

Attachment in Execution. 

PROHiniTORY Order, where the Property to ke attached consists of 
Movable Property to which the defendant is entitled subject to 
A Lien or right of some other person to the immediate possession 
THEREOF. (O. 21, r. 46.) 

{Title.) 

To 

Whereas 

has failed to satisfy a decree passed against on the 

day of 19 , in Suit No. of 19 , in favour 

of for Rs. ; It is ordered that the defendant 

be, and is hereby, prohibited and restrained until the further order of this Court 
from receiving from the following property in the possession 

of the said , that is to say to which the defendant 

is entitled, subject to any claim of the said , and the 

said is hereby prohibited and restrained, until the further order 

of this Court, from delivering the said property to any person or persons whom- 
soever. 

Given under my hand and the seal of the Court, this day 

of 19 . 


No. 17. 

Attachment in Execution. 


Prohibitory Order, where the Property consists of Debts 

NOT secured by NEGOTIABLE INSTRUMENTS. 

(O. 21, r. 46.) 

{Title.) 

To 

Whereas 

has failed to satisfy a decree passed against on the 

day of 19 , in sun No. of 19 , in favour 

of for Rs. ; It is ordeied that the defendant 

be, and is hereby, prohibited and restrained, until the funher order of this Court, 
from receiving from you a certain debt alleged now to be due from you to the said 
defendant, namely, and that you the said , be 

and you are hereby, prohibited and restrained, until the further order of this Court, 
from making payment of the said debt, or any part thereof, to any person whomso- 
ever or otherwise than into this Court. 

Given under my hand and the seal of the Court, this day 

of 19 • ftidge . 


Attachment in Execution. 

No. 18. 

Prohibitory Order, whef<k ihe Property consists of Shares in the 
Capital of a Corporation. (O. 21. r, 46.) 

{Title.) 

To 

Defendant and to , 

Secretary of Corporation. 

Whereas has failed to satisfy a decree passed 

against on the 

day of 19 , jn Suit No. of 

19 ^ , in favour of . for Rs. ; It is ordered 

that you, the defendant, be, and you are hereby, prohibited and restrained, 
until the further order of this Court, from making any transfer of 
shares in the aforesaid Corporation, namely, , or from receiving 

payment of any dividends thereon : and you , the Secretary 
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of the said Corporation, are hereby prohibited and restrained from permitting 
any such transfer or making any such payment. 

Given under my hand and the seal of the Court, this day of 

19 • Judge, 


No. 19. 

Order to attach Salary of Public Officer ok Servant of 
Railway Company OR Local Authority. (O. 21, r.48.) 

(Title,') 

To. 

Whereas 

judgment- debtor in the above-named case, is a (describe office of judgment-debtor) 
receiving his salary (or allowances) at your hands ; and whereas 

, decree-holder in the said case, has applied 
in this Court :for the attachment of the salary (or allowances) of the 
said to the extent of due to 

him under the decree •, You are hereby required to withhold the said sum of 

from the salary of the said in monthly instalments oi 

and to remit the said sum (or monthly instalments) to this 

Court. 

Given under my hand and the seal of the Court, this day of 19 . 

fudge. 


No. 20. 


Order of. attachment of Negotiable Instrument. 


(O. 21, r. 51.) 

(Title.) 

The Bailiff of the Court. 

Whereas an order has been passed by this Court on the 
day of 19 

of 

You are hereby directed to seize ihe said 
and bring the same into Court. 

Given under my hand and the s«*al of the Court, this 

19 


for the atlachment 


day of 
Judge, 


NO. 21. 


Attachment. 


Prohibitory Order, where the Property consists of Money or of 
ANY Security in the custody of a Court of Justice or Officer of 
Government. (O. 21, r. 52.) 


(TitU) 


To 

Sir, 

The plaintiff having applied, under rule 52 of Order XXI of the Code of Civil 
Procedure, 1908, for an attachment of certain money now in your hands (here state 
haw the money is supposed to be in the hands of the person addressed^ on what account^ 
etc) I request that you will hold the said money subject to the further order of 
this Court. 

I have the honour to be, « 

Sir, 

Your most obedient servant. 
Judge, 


day of 


Dated the 


19 
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No. 22. 

Notice of Attachment of a Decree to the Court which Passed it. 

(O. 21, r, 53.) 

( 2 Y//e.) 

To 

The Judge of the Court of 
Sir, 

I have the honour to inform you that the decree obtained in your Court on the 

day of 19 ,by 

in Suit No. of 19 , in which he was 

and was has 

been attached by this Court on the application of 

the in the suit specified above. You are 

therefore requested to stay the execution of the decree of your Court until you 
receive an intimation from this Court that the present notice has been cancelled 
nr until execution of the said decree is applied for by the holder of the decree now 
sought to be executed or by his judgment-debtor. 

I have the honour, etc , 

Judge, 

Dated the day of 19 


No. 23. 

Notice of Attachment of a Decree to the Holder of the 
Decree. (O. 21, r. 53.) 


To 


in this Court by the 
a decree obtained 


of 


Whereas an application has been made 
the above suit for the attachment of a 

day of 

Court of in Suit No. 

which was and was ; 

that you, the said ' , 

are hereby, prohibited and restrained, until the further order of this 
transferring or charging the same in any way. 

Given under my hand and the seal of the Court, this 
day of 19 


decree-holder in 
by you on the 
19 . in the 
19 , in 

It is ordered 
be, and you 
Court, from 


fudge. 


No. 24. 


Attachment in execution. 

Prohibitory Order where the Property consists of immovable 
Property. (O. 21, r. 54.) 

{Title.) 

To 

Defendant, 

Whereas you have failed to satisfy a decree ’ passed against you on the 
^ day of 19 * in suit No. 

of 19 , in favour of for Rs. ; 

It is order that you, the said 

be, and you are hereby prohibited and restrained, until the further order of this 
Court, from transferring or charging the 'property specified in the schedule hereunto 
aRnexed, by sale, gift or otherwise, and that all persons be, and that they are 
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SG^ 


hereby prohibited from receiving the same by purchase, gift or otherwise 
Given under my hand and the seal of the Court, this 
i9 . 


Schedule. 


day of 
fudge- 


No. 25. 

Order For Payment to the Plaintiff, etc., of Money, etc., 

IN the hands of a third party. (O. 21, r. 56.) 

{Title.) 

To 

Whereas the following property has been attached in execuMon 

of a decree in Suit No. of ig , passed on the day of 

19 , in favour of for Rs. ; It is ordered 

that the property so attached, consisting of Rs. in money and Rs. 

in currency-notes, or a sufficient part thereof to satisfy the said decree, shall be ])iid 
over by you, the said , to 

Given under my hand and the seal of the Court this day of 

19 


No 26. 


Notice to att.aching Creditor. (O. 21, r. 58.) 

{Title.) 


To 

Whereas has made application to 

this Court for the removal of attachment on placed at your 

instance in execution of the decree in suit No. of 19 , this is to give you 

notice to appear before this Couit on , the 

day of 19 » either in person or by a pleader 

of the Court duly instructed to support your claim, as attaching creditor. 

Given under my hand and the seal of the Court, this day of 

i9 . 


Judge . 


No. 27. 

Warrant of sale of Property in Execution of a decree for 
Money. (O. 21, r. 66.) 

{Title,) 

To 

The Bailiff of the Court. 

These are to command you to sell by auction, after giving days* 

previous notice by affixing the same in this Court house, and after making due 
proclamation, the property attached under a warrant from 

this Court, dated the day of 19 , in execution of a 

decree in favour of in Suit No. of 19 .or 

so much of the said property as shall realize the sum of Rs. being the 

of the said decree and costs still remaining unsatisfied. 

You are further commanded to return this warrant on or before the « day 

of 19 , with an endorsement certifying the manner in which it 

has been executed, or ihe reason why it has not been executed. 

Given under my hand and the seal of the Court, this day of 19 . 

Judge. 
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No. 28 

Notice of the day fixed for settling a sale Proclamation. 

(O. 2i,r. 66.) 

(Title.) 

„ • 1 » . Judgment-debtor. 

Whereas m the above-named suit , ihe decree-holder, has applied 

for the sale of You are hereby 

informed ^ 

that the day of ig ^ has been fixed for 

settling the terms of the proclamation of sale. 

Given under my hand and the seal of the Court, this day of 

19 . 

Judge. 


No. 29. 

Proclamation of Sale. (O. 21, r. 66 ) 

{Title.) 

Notice is hereby given that, under rule 6 ^ of order XXXI of the Code of Civil 
Procedure, 1908 an ordtr has been passed by this Court for the sale of the attached 
^ property mentioned in the annexed schedule, in 

buit ISO. ot 19 , satisfactiori of the claim of the decree-holder in the 

necidecl by the ot mentioned in the margin, amounting with 

in which was plain- costs and interest up to date of sale to the 

tiff and was defendant. sum of 

The sale will be by public auction, and the properly will be put up for sale in 
the lots specified in the schedule. The sale will be of the property of the judg- 
ment-debtors above-named as mentioned in the schedule below ; and the liabilities 
and claims attaching to the said property so far as they have been ascertained, are 
those specified in the schedule against each lot. 

In the absence of any order of postponement, the sale will be held by at 

the monthly sale commencing at o’clock on the at . In the 

event, however, of the debt above specified and of the costs of the sale being tender- 
ed or paid before the knocking down of any lot, the sale will be stopped. 

At the sale the public generally are invited to bid, either personally or by duly 
authorized agent. No bid by, or on behalf of, the judgment-creditors above-men- 
tioned, however, will be accepted, nor will any sale to them be valid without the 
express permission of the Court previously given. The following are the further 

Conditions of Sale. 


1. The particulars specified in the schedule below have been stated to the 
best of the information of the Court, but the Court will not be answerable for any 
error, mis-statement or omission in this proclamation. 

2. The amount by which the biddings are to be increased shall be determined 
by the officer conducting the sale. In the event of any dispute arising as to 
the amount bid, or as to the bidder, the lot shall at once be again pul up to 
auction. 

3. The highest bidder shall be declared to be the purchaser of any lot, 
provided always that, he is legally qualified to bid. and provided that it shall be 
in the discretion of the Couit or officer holding the sale to decline acceptance 
of the highest bid when the price offered appears so clearly inadequate as to 
make it advisable to do so.* 

4. For reasons recorded, it shall be in the discretion of the officer conducting 
the sale to adjourn it subject always to the provisions of rule 69 of Order XXI. 

5. In the case of movable property, the price of each lot shall be paid at 
the lime of sale or as soon after as the officer holding the sale directs, and in 
default of payment the properly shall forihwilh be again put up and re-sold. 

6. In the case of immovable property, the person declared to be the purchaser 
shall pay immediately after such declaration a deposit of 25 per cent, on the amount 
of his purchase-money to the officer conducting the sale, and in default of such 
deposit the property shall forihwilh be put up again and re-sold. 

♦ Vide A. I. R. 1932 Rang. 17 = 9 Rang- 608= 135 Ind. Gas. 654. 
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7. The full amount of the purchase-money shall be paid by the purchaser 
before the Court closes on the fifteenth day after the sale of the property, exclusive 
of such day, or if the fifteenth day be a Sunday or other holiday, then on the first 
office day after the fifteenth day. 

8. In default of payment of the balance of purchase-money within the period 
allowed, the property shall be re-sold after the issue of a fresh notification of sale. 
The deposit after defraying the expenses of the sale, may, if the Court thinks fit, be 
forfeited to Government and the defaulting purchaser shall forfeit all claims to the 
property or to any part of the sum for which it may be subsequently sold. 

Given under my hand and the seal of the Court, this day of 

19 . 

Judge, 


Schedule of property. 


Description of 
property to be 
'sold, with the name 
Number I of each owner 
of lot. * where there are 
more judgment- 
deb'.ors than 
one. 


The revenue assessed 
upon the estate or 
part of the estate, if the 
property to be sold 
is an interest in an 
estate or of a part of 
an estate paying 
revenue to Go- 
vernment 


Claims, if any, 
which have been 
Detail of any put forward 10 
incumbran- the property and 
res to which any other known 
the property particulars, 
is liable. bearing on its 
nature and 
value. 


Notes.— For local amendments in Allahabad an 1 Madras, vide infra. 

No. ‘?o. 

Order on the N.\zir for causing service of Troclamation of 
Sale. (O. 2i,r.66j 
{Title.) 

To 

The NazT of the Court. 

Whereas an order has been made for the sale of the property of the judgment- 
debtor specified in the schedule hereunder annexed, and whereas the day of 

19 , has been fixed for the sale of the said property, 

copies of the proclamation of sale are by this warrant made over to you, 
and you are hereby ordered to have the proclamation published by beat of drum 
wiihin each of the properties specified in the said schedule, to affix a copy of the 
said proclamation on a conspicuous part of each of the said properties and afterwards 
on the Court-house, and then to submit to this Court a report showing the dates on 
which and the manner in which the proclamations have been published. 

Dated the day of 19 . 

Schedule 

fudge. 
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No. 31. 

Certificate by Officer holding a Sale of the Deficiency of Price 
ON A Re-sale of Property by reason of the Purchaser’s Default. 

(O. 21, r. 71.} 

{Title.) 

Certified that at the re-sale of the property in execution of the decree in the 
above-named suit, in consequence of default on the part of , purchaser, 

there was a deficiency in the price of the said property amounting to Rs. , 

and that the expenses attending such re-sale amounted to Rs. , making a 

total of Rs. , which sum is recoverable from the defaulter. 

Dated the day of 19 

Officer holding the sale. 


No. 32. 

Notice to Person in Possession of Movable property sold in 
Execution. (O. 21, r. 79 ) 

{Title.) 

To 

Whereas has become the purchaser at a public 

sale in execution of the decree in the above suit of now in your 

possession you are hereby prohibited from delivering possession of the said 
to any person except the said 

Given under my hand and the seal of the Court, this day of 

19 1 

Judge. 


No. 33. 

Prohibitory Order against Payment of Debts sold in Execution to 
ANY other than THE PURCHASER. (O. 21, r. 79.) 

{Tide) 

To and to 

Whereas has become the purchaser at a public sale in 

execution of the decree, in the above suit of being debts due 

from you to you ; it is ordered that you 

be, and you are hereby, prohibited from receiving, and you 
from making payment of, the said debt to any person or persons except the said 


Given under my hand and the seal of the Court, this 

19 . 


day of 


Judge. 


No. 34. 

Prohibitory Order against the Transfer of Shares sold in Execution. 

(O. 2i,r. 79.) 

( Title.) 

To 

and , Secretary of Corporation, 

Whereas has become the purchaser at a public sale in execution 

of the decree, in the above suit of certain shares in the above Corporation that is 
to say, of standing in the name of you 

; It is ordered that you be and you are hereby, 

prohibited from making any transfer of the said shares to any person except the 
said the purchaser aforesaid or from receiving any 

dividends thereon ; and you , Secretary of the said Corporation 

from permitting any such transfer or making any such payment to any person except 
the said , the purchaser aforesaid. 

Given under my hand and the seal of the Court, this 
day of 19 


Judge. 
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No. 35. 

Certificatk to Judgment-debtor authorizing him to mortgage, 
LEASE or sell PROPERTY. (O. 21, r. 83 ) 

(Title,) 


Whereas i.: execution of the decree passed in the above suit an order was a made 
on the day of ig ^ for the sale of the under- 
mentioned property of the judgment-debtor ^ and whereas the Court 

has, on rte application of the said judgment-debtor, postponed the said sale to 
enable him to raise the amount of the decree by mortgage, lease or private sale of 
the said property or of some part thereof : 

This is to certify that the Court doth hereby authorize the said judgment-debtor 
to make the proposed mortgage, lease or sale within a period of from 

the date of this certificate : provided that all monies payable under such morigage, 
lea^ or sale shall be paid into this Court and not to the said judgment-debtor. 

Given under my hand and the seal of the Court, this day of 19 . 

Judge. 


Description of property. 


No. 36 

Notice to Show Cause why Sale should not he set aside. 
(O, 21, rr. 90 92.) 

(Title.) 

To 


Whereas the under-mentioned property was sold on the day of 

19 , in execution of the decree passed in the above-named suit, and whereas 

, the decree-holder [ or judgment-debtor ], has applied to this 
Court to aet aside the sale of the said property on the ground of a material i»Tegu 
larity [ or fraud] in publishing [or conducting ] the sale, namely, that 

Take notice that if you have any case to show why the said application should 
not be granted, you should appear widi your proo'^s in this Court on the 
day of 19 , when the said appheation will be heard and determined. 

Given under my hand and the seal of the Court, this day of 

19 


Description of property. 


Judge. 


No. 37. 

Notice to show Cause why Sale should not be set aside. 
(O. 21, rr. 91, 92.) 

(Title:) 

To 


Whereas , the purchaser of the under-mentioned 

property sold on the day of 19 . in execution of the 

decree passed in the above-named suit, has applied to this Court to set aside the 
sale of the said property on the ground that the judgment -debtor, 

had no saleable interest therein : 

Take notice that if you have any cause to show why the said application should 
not be granted, you should appear with your proofs in this Court on the day 

of 19 , when the said application will be heard 

and determined. 

t. 

Given under my hand and the seal of the Court, this day of 19 

Description of property. 

Judge 
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No. 38. 

Certificate of Sale of Land. (O. 21, r. 94.) 

{Title,) 

This is to certify that has been declared 

the purchaser at a sale by public auction on the day of 

TQ , of 

in execution of decree in th’S suit, and that the said sale has been duly confirmed 
by this C<>urf . 

Given under my hand and the seal of the Court, this 
day of 19 . 

Juds^e. 

Note : — For local amendments in Nagpur and Patna, i)ide infra. 


No. 39. 

Order for Delivery to certified Purch.aser of Land at 
A Sale in Execution. (O. 21, r. 95 ) 

{Title) 

To 

The Railiff 3 f the Court. 

Whereas has become 

the certified purchaser of at a 

sale in e.xecution of decree in suit No. of ig ; You are hereby 

ordered to put the said , the certified purchaser, as aforesaid, in possession 

of the same. 

Given under my hand and the seal of the Court, this day of 

19 . 

Ju ige. 


No 40 

SUMMON.S TO APPEAR AND ANSWER CHARGE OF OBSTRUCTING EXECUTION 
OF Decree. (O. 21, r. 97.) 

{Title.) 

To 

Whereas, , the decree-holder 

in the above suit, has complained to this Court that you have resisted {or obstructed) 
the officer charged with the execution of the warrant for possession : 

You are hereby summoned to appear in this Court on the day of 

ig , at A.M., to answer the said complaint. 

Given under my hand and the seal of the Court, this day of ig , 

Judge. 


No. 41. 

Warrant of Committal. (O. 21, r, 98.) 

{Title) 

To 

The Officer-in-Ctiarge of the Jail at 

Whereas the undermentioned property has been decreed to 

, the plainliflTin this suit, and whereas the Court is satisfied that without 

any just cause resisted (or obstructed) and is still resisting (^r obstructing) the 
said , in obtaining possession of the property, and whereas the 

said has made application to this Court that the said be 

committed to the Civil prison ; 

You are hereby commanded and required to take and receive the said into 

the civil prison and to keep him imprisoned therein for the period of days. 

Given under my hand and the seal of the Court, this day of ig . 

/utige. 

Noth J'or local amendment in Oudb, vide infra. 
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No. 42. 

Authority of the Collector to Stay Public Sale of Land. 

(Section 72 ) 

( 7 / 7 /^.) 

To 

Collector of 

Sir, 

In answer to your communication No. dated 

representing that the sale in execution of the decree in this suit of 
land situate within your district is objectionable, I have the honour lo inform you 
that you are authorized to make provision for the satisfaction of the said decree in 
the manner recommended by you. 

1 have the honour to be 
Sir, 

Your most obedient servant, 
fudge. 

Note : — For local amendment in Allahabad, vide infra. 


APPENDIX F. 

SUPPLEMENTAL PROCEEDINGS. 


No I. 

Warrant of Arrest before Judgment. (O. 38, r. 1.) 

(Tiile.) 


To 


The Railiff of the Court 
Whereas 

of Rs. 


Principal 

Interest 

Costs 


L 


the plaintiff in the above suil,chims ihe sum 
as noted in the margin, and 
has proved to the satisfaction of the Court that there 
is probable cause for believing that the defendant 
is about to 

These are to command you to demand and 
receive from the said the sum of 

Rs. as sufficient to satisfy the 

plaintiff's claim, and unless the said sum of 
Rs. is forthwith delivered 

to you by or on behalf of the said 

, to take the said into custody, 

ane to bring him before this Court, in order that he may show cause why he should 
not furnish security to the amount of Rs. for his personal appearance 

before the Court, until such time as the said suit shall be fully and finally disposed 
of, and until satisfaction of any decree that may be passed against him in the suit. 

Given under my hand and the seal of the Court, this day of 

19 

Judge. 


total 


No. 2.* 

Security for Appearance of a Defendant arrested before 
Judgment. (O. 38, r. 2.) 

{Title.) 

Whereas at the instance of , the plaintiff* in the above suit, 

the defendant, has been arrested and brought before the Court ; 
And whereas on the failure of the said defendant to show cause why he should 
not furnish security for his appearance, the Court has orderd him to furnish such 
security : 


♦ Vide 1930 A. L. J. 9*3- 
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Therefore I have voluntarily become surety and do hereby bind 

myself, my hciis and executors, to the said Court, that the said defendant shall 
appear at any time when called upon while the suit is pending and until satisfaction 
of any decree that may be passed against him in the said suit ; and in default of 
such appearance I bind myself, my heirs and executors, to pay to the said Court, 
at its order, any sum of money that may be adjudged against the 
in the said suit. 

Witness my hand at this day of 19 

Witnesses. 

I. 


said defendant 
(Signed) 


No. 3. 

Summons to Defendant to appear on Surety’s Application 
FOR Discharge. (O, 38 r. 3.) 

(Title.) 

To. 

Whereas who became surety on the day of 

ig .for your appearance in the above suit, has applied to this Court 

to be discharged from his obligation : 

You are hereby summoned to appear in this Court in person on the day of 

19 , at A. M , when the said application will be heard and determined. 
(JiVKN nntier my hand and the seal of the Court, this day of 


No. 4. 

OkhEK FOk Committal. (O. 38, r. 4 ) 

[Title.) 

To 

WnEkEAS , plalniitt in this suit, has made application to the Court 

that security be taken for the appearance of . the defendant, to answer 

any judgment that may be passed against him in the suit ; and whereas the Court 
has called upon the defendant to furnish such security, or to offer a sufficient deposit 
in lieu of security, which he has failed to do ; it is ordered that the said defendant 
be committed to the civil prison until the decision of the suit : or 
if judgment be pronounced against him, and until satisfaction of the decree. 

r.l\ EN under iny hand and the seal of the Court, this day of 


No. 5, 

Attachment before Judgment with Order to call for Security 
for Fulfilment of Decree. (O. 38, r. 5.) 

(7itte) 

To 

The Bailiff of the Court 

Whereas has proved to the satisfaction of the Court that the 

defendant in the above suit ; 

These are to command you to call upon the said defendant on or 

bef<)re the day of 19 , either to furnish security for 

the sum of rupees to produce and place at the disposal of this 

Court when required or the value thereof, or such portion of the 

value as may be sufficient to satisfy any decree that may be passed against 
him •, or to appear and show cause why he should not furnish security ; and 
you are further ordered to attach the said and keep the same under 
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safe and secure custody until the further order of the Court ; and you are 
further commanded to return this warrant on or before the day 

of IQ I with an endorsement certifying the date on which 

and the manner in which it has been executed, or the reason why it has not been 
executed. 

Given under my hand and the seal of the Court this day of 


19 . 


Judge. 


No. 6 .* 

Security for the Production of Property. (O. 38, r. 5.) 

(Title.) 

Whereas at the instance of , the plaintiff in the above suit, 

the defendant has been directed by the Court to furnish security in the sum 
ofRs. to produce and place at the disposal of the Court the property 

specified in the schedule hereunto annexed ; 

Therefore I have voluntarily become surety and do hereby bind myself, my 

heirs and executors, to the said Court, that the said defendant shall produce and 
place at the disposal of the Court, when required, the property specified in the slid 
schedule, or the value of the same, or such portion ihereof as may be sufficient 

to satisfy the decree ; and in default of his so doing, I bind m\self, my lleil^l 

and executors, to pay to the said Court, at its Older, the said sum of Ks. or 

such sum not exceeding the said sum as the said Couit may adiudgc. 

Schedule. 

Witness my hand at this day of 19 . 

(Signed) 

Witnesses. 

1. 

2, 


To 


No 7. 

Attachment before Judgment on Proof 01 Failure to 
FURNISH Security (O. 38, r. 6) 

rntle) 


The Bailiff of the Court. 

Whereas , the plaintiff in ihis suit, as applied to the Coiiit 

to call upon ,the defendant to furnish security, to fulfil 

any decree that may be passed against him in the suit and whereas the Court 

has called upon the said to furnish such security, which he has failed 

to do : These are to command you to attach , the property of 

the said , and keep il.e same under safe and secure cubiody until 

the further order of the Court ; and you are further commanded to return this 

warrant on or before the day of ig , 

with an endorsement certifying the date on wh'ch and the nanner in 
which it has been executed, 01 the reason why it has not been executeil. 

Given under my hand and the seal of the Court, this dav of 

19 . 

Judge. 


No. 8 . 

Temporary Injunctions (O. 39, r. I.) 

(Title.) 

Upon motion made unto this Court by 
for] the plaintiff A, H., and upon reading the petition of the 
matter filed [this day] \pr ihe plaint filed in this suit on the 
ot the written statement of the said plaintiff filed on the 
of ] and upon hearing the evidence of 


Pleader of [or Counsel 
s.iid plaintiff in Yhis 
day of 

day 

and in 


Vtde 54 I * 3 “ 31 Bom. L. R. 1442^ A. 1 . R. 1930 Bom. 122, 
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support thereof [ 2 / after notice and defendant not appearing ; add, and also the evi- 
dence of as to service of notice of this motion upon the defendant, C. D.] 

This Court doth order that an injunction be awarded to restrain the defendant C.D. 
his servants, agents and workmen, ^rom pulling down [or suffering to be pulled down 
the house in the plaint in the said suit of the plaintiff mentioned [or in the written 
statement, or petition, of the plaintiff and evidence at the hearing of this motion 
mentioned] being No. g Oilmongers Street Hindupur. in the Taluk of 
and from selling the materials whereof the said house is composed, until the hearing 
of this suit or until the further order of this Court. 

Dated this day of I9 • 


Judge. 

\Where the injunction ts sought to restrain the negotiation of a note or 
bill^ the ordering part of the Order may run thus : — ] to restrain the defendants 

and from parting with out of the 

custody of them or any of them or endorsing, assigning or negotiating the promissory 
note \pr bill of exchange] in question, dated on or about the , etc., men^ 

tioned in the plaintiff^s plaint [or petition] and the evidence heard at this motion 
until the hearing of this suit; or until the further order of this Court. 

[/« Copyright cases^ to restrain the defendant C. D., his servants, agents, 

or workmen, from printing publishing or vending a book called , 

or any part thereof until the, etc. 

[Where part only of a book is to be restrained] to restrain the 

defendant C. D., his servants, agents or workmen, from printing, publishing, selling 
or otherwise disposing of such pans of the book in the plaint [or petiiion and evidence-, 
etc.] mentioned to have been published by the defendant as hereinafter specified, 
namely, that part of the said book which is entitled and also that part 

which is entitled [or which is contained in page to page 

both inclusive] until etc. 

[In patent cases] to restrain the defendant C. D., his 

agents, servants and workmen, from making, or vending any perforated bricks 
[or as the case may be] upon the principle of the invention in the plaintiff's plaint 
[or petition, etc., or written statement, etc.] mentioned 

belonging to the plainiitt’s or either of them, during the remainder of the respective 
terms of the patents in the plaintiff’s plaint [^7r as the case may be] mentioned, and 
from counterfeiting imitating or resembling the same inventions, or either of them, 
or m:'.king any addition thereto or subtraction therefrom, until the hearing, etc. 

[In cases of Trademarks] to restrain the defendadt C. D., 

his servants, agents or workmen, from selling or exposing for sale, or procuring 
to be sold, any composition or blacking [or as the case may he] described as or pur- 
porting to be blacking manufactured by the plaintiff, A. B., in bottles having affixed 
thereto such labels as in the plaintiff's plaint [or petition, etc.] mentioned, or any 
other labels so contrived or expressed as, by colourable imitation or otlierwise, to 
represent the composition or blacking sold by the defendant to be the same as the 
composition or blacking manufactured and sold by the plaintiff A. B., and from 
using trade-cards so contrived or expressed as to represent that any composition or 
blacking sold or proposed to be sold by the defendant is th e same as the composition 
or blacking manufactured or sold by the plaintiff A. B. until the, etc. 

[To restrain a partner from in any way interfering in the business]. 

to restrain the defendant C. D., his 
agents and servants, from entering into any contract, and from accepting, drawing, 
endorsing or negotiating any bill of exchange, note or written security in the name 
of the partnership' firm of B, and D., and from contracting any debt, buying an 1 
selling any goods, and from making or entering into any verbal or written prom<>e, 
agreement or undertaking, and from doing, or causing to be done any act, in th ; 
name or on the credit of the said partnership firm of B. and D., or whereby the saiJ 
parti^rship-firm can or may in any manner become or be made liable to or for the 
payment of any sum of money, or tor the performance of any contract promise or 
undertaking until the, etc. 
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No. *[9] 

Appointment of a Receiver. (O. 40, r. 1.) 

(Title.) 

To . r ^ 

Whereas has been attached in execution of a decree 

passed in the above suit on the day of 19 , in favour of 

; you are hereby (subject to your giving security to the satisfaction of 
the Court) appointed receiver of the said property under Order XL of ^the Code of 
Civil Procedure, 1908, with full powers under the provisions of that order. 

You are required to render a due and proper account of your receipts and 
disbursements in respect of the said property on . You will be entitled 

to remuneration at the rate of per cent, upon your receipts under 

the authority of this appointment. 

Given under iny hand and the seal of the Court, this day of 19 , 

fudge. 

Note. — For local amendment in Madras, vide infra. 


No. ♦[10]. 

Bond 10 be given by Receiver. (O. 40. t . 3.) 

{Tttle.) 

Know all men by these presents, that we, and and 

, are jointly and severally bound to of the Court of 

in Rs. to be paid to the said or his successor in office for the 

time being. For which payment to be made we bind ourselves, and each of us. 
in the whole, our and each of our heirs, executors and administrators, jointly and 
severally, by these presents. 

Dated this day of 

19 . 


Whereas a plaint has been filed in this Court by against 

for the purpose of [here insert the object of suit] : 

And whereas the said has been appointed, by order of the above- 

mentioned Court to receive the rents and profits of the immovable property and to 
get in the outstanding movable \ roperty of in the said plaint 

named : 

Now the condition of this obligation is such, that if the above-bounden 
shall duly account for all and every the sum and sums of money which he shall 
so receive on account of the rents and profits of the immovable property, and in 
respect of the movable property, of the said at such periods as the said 

Court shall appoint, and shall duly pay the balances which shall from to time be 
certified to be due from him as the said Court hath directed or shall hereafter direct, 
then this obligation shall be void, otherwise it shall remain in full force. 

Signed and delivered by the above-bounden in the presence of 

Notc.-~\i deposit of money is made, the memorandum thereof should follow the 
terms of the condition of the bond. 

Note.— For local amendment in .Ml.ihaba I, vide infra. 


APPENDIX G 

APPEAL, REFERENCE AND REVIEW. 

No, I. 

Memorandum of Appeal,. (O. 41, r. i.) 

(Title.) 

The 

above-named appeals to the Court at from the decree of 

in suit No. of 19 , dated the day of ^ 19 

and sets forth the following grounds of objection to the decree appealed from,' 
namely 

* Forms 6 and 7 were re-numbered 9 and 10 respectively by &. 2 and Sch. 1 of 
the Repealing and Amending Act, 1914 (10 of 1914). 
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No. 2. 

Security Bond to pe Given on order being made to stay Execution 

OF Decree. (O. 41, r. 5 ) 

{Title,) 

To 

This security bond on stay of execution of decree executed by 
witnesseth ; — 

That , the plaintiff in Suit No. of tq , having sued , 

the defendant, in this Court and decree having been passed on the day 

of 19 , in favour of the plaintiff, and the defendant having preferred 

an appeal from the said decree in the Court, the said appeal is still pending. 

Now ihe plaintiff, decree-holder having applied to execute the decree, the defen- 
dant has made an application praying for stay of execution and has been called upon 
to furnish security. Accordingly I. of my own free will, stand security to the extent 
of Rs. , mortgaging the properties specified in the schedule hereunto annexed, 

and convenant that if the decree ot the first Court be confirmed or varied by the 
Appellate Court the said defendant shall duly act in accordance with decree of the 
Appellate Court and shall pay whatever may be payable by him thereunder, 
and if he should fail therein then any amount so payable shall be realized from 
the properties hereby mortgaged, and if the proceeds of the sale of the said 
properties are insufficient to pay the amount due, I and rny legal representatives 
will be personally liable to pay the balance. To this effect I execute this security 


bond this 

day of 

19 . 



Schedule 


Witnessed by 



t Si^-t%eil) 


I. 


No. 3 

Security Bond to be given during the Pendency of 
Appeal. (O. 41, r. 6.) 

{Title,) 


To 

This security bond on stay of execution of decree executed by witnesseth : — 

That , the plaintiff in Suit No. of 19 , having sued , the 

defendant, in this Court and a decree having been passed on the day 

of 19 , in favour of the plaintiff, and the defendant having preferred 

an appeal from the said decree in the Court, the said appeal is 

still pending. 

Now the plaintiff, decree-holder has applied for execution of the said decree and 
has been called upon to furnish security. Accordingly 1 , of my own free will, stand 
security to the extent of Rs. mortgaging the properties specified in the sche- 

dule hereunto annexed, and convenant that if the decree of the first Court be rever- 
sed or varied by ihe Appellate Court, the plaintiff shall restore any property which 
may be or has been taken in execution of the said decree and shall duly act in accor- 
dance with the decree of the Appellate Court and shall pay whatever may be pay- 
able by him thereunder, and if he should fail therein then any amount so payable 
shall be realized from the properties hereby mortgaged, and if the proceeds of the 
sale of the said properties are insufficient to pay the amount due, 1 and my legal 
representatives will be personally liable to pay the balance. To this effect I execute 
this security bond this day of 19 

^ Schedule, 

Witnessed by {Si^ed) 


1. 

2. 
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No. 4 

SECURITY FOR Costs of Appeal. (O. 4 i> r, lo.) 
(TiiU,) 


To 

This security bond for costs of appeal executed by witncsseth : — 

This appellant has preferred an appeal from the decree in Suit No. of 

19 , against the respondent, and has been called upon to furnish security. Accord- 
ingly 1, of my own free will, stand security for the costs of the appeal, mortgaging 
the properties specified in the schedule hereunto annexed. I shall not transfer the 
said properties or any part thereof and in the event of any default on the part of 
the appellant, I shall duly carry out any order that may be made against me with 
regard to payment of the costs of appeal. Any amount so payable shall be r-alized 
from the properties hereby mortgaged, and if the proceeds of the sale of the said 
properties are insufficient to pay the amount due I and my legal representatives will 
be personally liable to pay the balance. To this effect I execute this security bond 
this day of 19 . 

Schedule, 

Witnessed by {Signed,) 

I. 


No. 5. 

Intimation to Lower Court of Admission of Aitexl 
'O. 4 Lr. 13) 

{Title) 

To 

You are hereby directed to take notice that , the in the abrve 

suit, has preferred an appeal to this Court from the decree passed by you therein on 
the day of 19 . 

You are requested to sei.d with all practicable despatch all material papers in 
the suit. 

Dated the day of 19 

Judge, 


No. 6. 

NOTICE TO PESPONDENT OF THE DAV FIXED FOR THE HEAKINO 
or THE Appeal. (O. 47, r. 14.) 

(Title,) 

Appeal from the of the Court of dated the 

day of 19 

Respondent, 

To 

Take notice that an appeal from the decree of in this case has been 

presented by and registered in this Court, and that the 

day of 19 , has been fixed by this Court for the hearing of this appeal. 

If no appearance is made on your behalf by yourself, your pleader, or by some 
one by law authorized to act for you in this appeal, it will be heard and decided in 
your absence. 

Given under my hand and the seal of the Court, this 
day of 1 9 . ' 

\Note,’--\{ a stay of execution has been ordered, intimation should be given of 
the fact on this notice.] 

Note.— For local amendment in Madras, vidk infra. 
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No. 7. 

Notice to a Party to a Suit not made a Party to the appeal 
But joined by the Court as a Respondent. 

(O. 41. r. 20.) 

(Title.) 


To 

Whereas you were a party in Suit No. of 19 , in the Court of , 

and whereas the hat preferred an appeal to this Court from the decree 

passed against him in the said suit and it appears to this Court that you are interes- 
ted in the result of the said appeal : 

This is to give you notice that this Court has directed you to be made a respon- 
dent in the said appeal and has adjourned the hearing thereof till the 
day of 19 , at a.m. If no apperance is made on your behalf 

on the said day and at the said hour the appeal will be heard and decided in your 
absence. 


Given under my hand and the seal of the Court, this 

19 


day of 

fudge. 


No. 8. 


Memorandum OF Cross Objection. (O 41, r 22.) 
(Title.) 


Whereas the has preferred an appeal to the 

Court at from the decree of in Suit No. 

dated the day of 19 , and whereas notice of the day 

hearing the appeal was served on the on the 

of >9 t the files this memorandum of cross 

under rule 22 of Order XLl of the Code of Civil Procedure, 1908, and sets 
following grounds of objection to the decree appealed from, namely ; — 


of 19 , 
fixed for 
day 
objection 
forth the 


No. 9. 

decree in appeal (O.41, r. 35.) 

{Title) 

Appeal No. of 19 , from the decree of the Court of 

dated the day of 19 , 

Memorandum of appeal. 
plaintiffs 
Defendant. 

The above-named appeals to the Court at 

from the decree of in the above suit, dated the day 

of 19 , for the following reasons, namely:— 

This appeal coming on for hearing on the day of 19 , 

before , in the presence of for the 

appellant and of for the respondent, it is ordered — 

The costs of this appeal, as detailed below, amounting to Rs. 
areio be paid by The costs of the original suit are to be 

paid by 

Given under my hand and the seal of the Court, this day of 19 

Judge. 

Note.— For local amendment in Patna, vide infra. 
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Cos/s of Ajfpeal, 


Appellant. 

Amount. 

Respondent. 

Amount. 


Rs. As. 

P. 


Rs. ' As. 

I. Stamp for memo- 
randum of appeal. 



Stamp for power 

1 

2. Do. for power. 



Do. for petition 


3. Service of pro- 

cesses 

4. Pleader's fee on 

Rs 

! 


Service of processes. 

Pleader's fee on Rs. 

1 . 

Total. ... 



Total. ... 

' 


No. 10. 

Application ro appevl in forma pauperis. O. r. I ' 

KTitle. 

I the above-named, present the accompanying memorandum 

of appeal from the decree in the above suit and apply to be allowed to appeal as 
a pauper. 

Annexed is a full and true schedule of all the movable and immovable pro- 
perty belonging to me with the estimated value thereof. 

Dated the day of 19 

{Stgned:^ 

Note. — Where the application is by the plaintiff he should state whether he 
applied and was allowed to sue in the Court of first instance as a pauper 


No. II. 

Notice of appeal in forma pauperis.( 0.44, r.r.) 

{Title.) 

W^HEREAS the above-named has applied to be allowed to appeal as 

a pauper from the decree in the above suit dated the day of 

19 , and whereas the clay ig , has been fixed for 

hearing the application, notice is hereby given to you that if you desire to show 
cause why the applicant should not be allowed to appeal as a pauper an opportunity 
will be given to you of doing so on the aforementioned date. 

Given under my hand and the seal of the Court, this day of 19 . 

/udg\ 


No. 12. 


Notice to show cause why a certificate of appeal to the King 
IN Council should not be granted (O. 45, r. 3.) 

{Title) 

To 

TAKE notice that has applied to this Court for a certificate 

that as regards amount or value and nature the above case fulfils requirements 
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of section no of the Code of Civil Procedure, 1908, or that it is otherwise a fit one for 
appeal to His Majesty in Council. 

The day of 19 , is fixed for you to show cause why the 

Court should not grant the certificate asked for. 

Given under my hand and the seal of the Court, this day of 19 

Registrar^ 

Nofe. — For local amendment in Madras, see infra. 


No. 13. 

Notice to respondent of admission of Appeal to the 
King in Council. (O. 45, r. 8.) 

{Title.) 

To 

Whereas the in the above case, 

has furnished the security and made the deposit required by Order XLV, rule 7, 
of the Code of Civil Procedure, 1908 : 

Take notice that the appeal of the said to His Majesty in Council 

has been admitted on the day of 19 • 

Given undei my hand and the seal of the Court, this day of 19 . 

Registrar, 


No. 14. 

Notice ro sho\n Cause why a Review should noi be granted. 

(O. 47, r. 4 ) 


Take notice that has applied to this Court for a review of its decree 

passed on the day of 19 , in the above case. The 

day of 19 , is fixed for you to show cause why the Court should 

not grant a review of its decree in this case. 

Given under my hand and the seal of the Court, this day of 

ig 


futige 


APPENDIX H. 

MISCELLANEOUS. 

No, I. 

Agreemeni oI' Parties as to issues to be tried. 

(O. 14, r. 6.) 

{Title,) 

Whereas we, the parties in the above suit, are agreed as to the question of 
fact [or of law] to be decided between us and the point at issue between us is whether 
a claim founded on a bond, dated the 

day of 19 « and filed as Exhibit in the said suit, is 

or is not beyond the statute of limitation {or state the point at issue whatever it 
ma^ be) : 

We therefore severally bind ourselves that, upon the finding of the Court in the 
negative \pr affirmative] of such issue, will pay to the said the 

sum of Rupees (or such sum as the Court shall hold to be due thereon) 

and 1 , the said will accept the said sum of Rupees (or such 

sum as the Couit shall hold to be due) in full satisfaction of my claim on the bond 
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aforesaid [or that upon such finding I, the said will do or abstain from doing, 

etc., etc ,] 

Plaintiff 

Defendant. 

Witnesses, — 


Dated the day of >9 • 


No. 2. 


Notice of application toR the transfer of a suit to another 
Court for trial. (Section 24.) 

In the Court of the District Judge of No. 

of 19 . 

To 


Whereas an application, dated the 
been made lo this Court by 
the in Suit No. 

in the Court of the at 

plaintiff and is defendant, 

Court of the at 


day of , 19 , has 

of 19 , now pending 

, in which is 

for the transfer of the suit for trial to the 


You are hereby informed that the day of iq , has been fixed for 

the hearing of the application, when you will be lieard if you desire 10 otTer any 
objection to it. 


Given under my hand and the seal of the Court, this 

19 • 


day of 
Judge, 


No. 3 . 

Notice of Payment into Court. (O. 24, r. 3.) 
{Tifle.) 

Take notice that the defendant has paid into Court Rs. 
and says that that sum is sufficient to satisfy the plaintiff's claim in full. 

X. V . , Pleader /or the defendant. 

To Z , Pleader J or the plaintiff. 


No. 4. 

NoTICI. 10 SHOW CAUSE (GENLRM. FORM. > 

{Title,) 

To 

WHEREAS the above-named has made application 

to this Court that ; ' ^ 

You are hereby warned to appear in this Court in person or by a pleader duly 
instructed on the clay of 19 , 

at o'clock in the forenoon, to show cause against the appli :dlioii, failing’ 

wherein, the said application will be heard and determined ex parti 

Given under my hand and the seal of the Court, this 
day of 19 . 


Judge 
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List of Documents produced by 13, r. i.) 

Defendant ' 

{Title.) 



No Description ol document the document 

bears. 


Date, if any, which c- * r 

the document Signature of party or 

hears pleader. 


No. 6. 

Notice to Parties of the day fixed for Examination of a Witness 
ABOUT TO LEAVE THE Jurisdiction. (O. 18, r. 16). 

{Title,) 

To 

• plaintiff (or defendant). 

Whereas in the above suit application has been made to the Court by 

that the examination of , a witness required by the said 

in the said suit may be taken immediately ; and it has been 
shown to the Court’s satisfaction that the said witness is about to leave the Court's 
jurisdiction {or any other good and sufficient cause to he stated) : 

Ct P. Code— 111* 
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Take notice that the examination of the said witness 
will be taken by the Court on the day of IQ • 

Dated the day of 19 . 

Judge, 


No. 7. 

Commission to examine absent Witness. (O. 26, rr. 4, 18.) 

{Title.) 


to 

Whereas the evidence of is required by the in the above 

suit ; and whereas ; you are requested to take the evidence on interrogatories 

[or viv% voce] of such witness , and you are hereby appointed Commissioner 

for that purpose. The evidence will be taken in the presence of the parlies or 
their agents if in attendance, who will be at liberty to question the witness on the 
points specified, and you are further requested to make return of such evidence as 
soon as it may be taken. 

Process to compel the attendance of the witness will be issued by any Court 
having jurisdiction on your application. 

A sum of Rs. , being your fee in the above, is herewith forwarded. 

Given under my hand and the seal of the Court, ihis day of 

19 . 

Judge. 


Note. — For local amendment in Patna, inf? a 


No. 8. 

Letter of Request. (O. 26. r. 5 ) 

{Title) 

(Heading To the President and Judges of, etc., etc., 
or as the case may be.) 

Whereas a suit is now pending in the in which A. B, is plaiiniff 

and C. D. is defendant ; and in the said suit the plaintiff claims. 

(Abstract of claim.) 

And whereas it has been represented to the said Court that it is necessary for 
the purposes of justice and for the due determination of ihe matters in dispute bet- 
ween the parties ; that the following persons shoul 1 be examined as witnesses upon 
oath touching such matters, that is to say : 

E. F., of 

G. H,, of and 

/. y.. of 

And it appearing that such witnesses are resident within the jurisdiction of your 
honourable Court ; 

Now I , as the of the said Court, have the honour to 

request and do hereby request, that for the reaso.as aforesiid and for the assistance 
of the said Court, you, as the President ami Judges of the said , or some one 

or more of you, will be pleased to summoi the said witness (and such other witnes- 
ses as the agents of the said plaintiff and defendant shall humbly request you in 
writing so to summon) to attend at such time and place as you shall appoint before 
some one or more of you or such other person as according to the procedure of your 
Court is competent to take the examination of witnesses, and that you will cause 
such witnesses to be examined upon the interrogatories which accompany this letter 
of request (or v/va t inching the sail matters in question in the presence of 
the agents of the plaintiff and defendant, or such of them as shall, on due notice 
given attend such examination. 
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And I further have the honour to request that you will be pleased to cause the 
answers of the said witnesses to be reduced into writing, and all books, letters, 
papers and documents produced upon such examination to be duly marked for 
identification, and that you will be further pleased to authenticate such examination 
by the seal of your tribunal, or in such other way as is in accordance with your 
procedure, and to return the same together with such request in writing, if any, for 
the examination of other witnesses to the said Court. 

{Note , — If the request is directed to a Foreign Court, the words '‘through 
His Majesty's Secretary of State for Foreign Affairs for transmission” should be 
inserted after the words “other witnesses’* in the last line of this form.) 


No. 9. 

Commission for a Local Investigation, or to examine Accounts. 

(O. 26, rr. 9, II.) 

(Title,) 

To 

Whereas it is deemed requisite, for the purposes*of this suit, that a commission 
for should be issued ; \ ou are hereby appointed Commissioner 

for the purpose of 

Process to compel the attendance before you of any witnesses for the pro- 
duction of any documents whom or which you may desire to examine or inspect, 
will be issued by any Court having jurisdiction on your application. 

A sum of Rs. , being your fee in the above, is herewith forwarded. 

Given under my hand and the seal of the Court, this day of 


No. 10. 


Commission to Make a partition. 

{Title,) 


(O. 26. r. 13.) 


To 

Whereas it is deemed requisite for the purposes of this suit that a commission 
should be issued to make the partition or separation of the property specified in, 
and according to the rights as declared in, the decree of this Court, dated 
the day of 19 ; You are hereby appointed Commissioner 

for the said purpose and are directed to make such inquiry as may be necessary, to 
divide the said property according to the best of your skill and judgment in the 
shares set out in the said decree, and to allot such shares to the several parties. 
You arc hereby authoriz3d to award sums to be paid to any party by any other party 
for the purpose of equalizing the value of the shares. 

Process to compel the attendance before you of any witness, or for the produc- 
tion of any documents, whom or which you may desire to examine or inspect, will 
be issued by any Court having jurisdiction on your application. 

A sum of Rs. , being your fee in the above, is herewith forwarded. 

Given under my hand and the seal of the Court, this day of 

19 . 

fudge. 


No. II. 


To 


Notice to Minor Defendant and Guardian. (O. 32 r. 3.) 

(Title,) 


Minor Defendant, 


Natural Guardian. 

Whereas an application has been presented on the part of the plaintiff in 
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the above suit for the appointment of a guardian for the suit to the minor defendant, 
you. the said minor, and you* , are hereby required to take notice 

that unless within days from the service upon you of this notice an 

application is made to this Court for the appointment of you* or of 

some friend of you, the minor, to act as guardian for the suit, the Court will 
proceed to appoint some other person to act as a guardian to the minor for the 
purposes of the said suit. 

Given nuder my hand and the seal of the Court, this day of 


19 . 


/uii£e. 


Note : — For local amendments in Allahabad, Madras, Nagpur and Patna, 
vide infra. 


No 12. 


Notice to opposite Party of day fixed for hearing evidence. 
OF pauperism. (O. 33, r. 6.) 


(TitU,) 

To 

Whereas has applied to this Court for permission to 

institute a suit against in forma pauperis under Order XXXIIl of 

the Code of Civil Procedure, igo8 j and whereas the Court sees no reason to reject 
the application ; and whereas the day of i9 . 

has been fixed for receiving such evidence as the applicant may adduce in proof 
of his pauperism and for hearing any evidence which may be adduced in disproof 
thereof : 


Notice is hereby given to you under rule 6 of Order XXXIIl that in case you may 
wish to offer any evidence to disprove the pauperism of the applicant, you may do so 
on appearing in this Court on the said day of I9 • 

Given under my hand and the seal of the Court, this day of 

19 . 


fudge. 


No. 13. 

Notice to Surety of his Liability under a Decree. 

(Section 145.) 

To 

Whereas you did on become liable as surety 

for the performance of any decree which might be passed against the said 
defendant in the above suit ; and whereas a decree was passed on the 

• against the said defendant for the 

payment of ^ and whereas application has been made 

for execution of the said decree against you ; 

TAKE notice that you are hereby required on or before the 

. 19 , to show cause why the said decree 

should not be executed against you, and if no sufficient cause shall be, within the 
time specified, shown to the satisfaction of the Court an order for its execution will 
be forthwith issued in the terms of the said application. 

Given under my hand and the seal of the Court, this day of 

19 . 

Ju4g€. 


* Here insert the name of guardian. 
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Register of Civil Suits. (O. 4.r. 2.) 
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‘uioqM isuiBSy 


*wpjo JO ajtJQ 
•uouBonddBjo auJQ 


•fBoddB u| jusuiSpnf 
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Note : Where there are numerous plaintiffs or numerous defendants, the name of the first plaintiff only, or the first defendant 

only as the case may be, need be entered in the register. 

* For local amendment in Calcutta, vtfie infra. 
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Notes For addition of new forms 16, 17 and 18 in Allahabad, 7fide infra. 
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THE SECOND SCHEDULE. 

Arbitration. 


Arbitration in Suits, 


Parties to su'ts 
for order of reference. 


1. [S*506.](l) Where in anj suits all the parties interested agree that 
. ^ any matter in difference between them shall be 
may app y jgfejjed jq arbitration, they may, at any time 
before judgment is pronounced, apply to the 
Court for an order of reference. 

(2) Every such application shall be in writing and shall state the matter 
sought to be referred. 


Second sohedule.—Provisions of Schedule 2 are recommendatory. A. I. R. 
1928 Mad. 1025 = 55 M. L. J. 429=28 L. VV, 321 = 51 M 800 (F. B.) = ii3 Ind. Cas. 
632. Object of Schedule 11 is that paities havin*? made reference must stick to it. 
A. I. R. 1928 All. 674= (1929) A. L. J. 31 = 111 Ind. Cas 559. This schedule applies 
also to cases where parties intend to refer to' arbitration without Court’s intervention. 
A 1 . R. 1926 Cal. 116 = 90 Ind. Cas. 624. Schedule II does not extend to execution 
proceedings. A. I. R. 1925 Cal. 812 = 29 C. W. N. 886. = 52 C 559=42 L. J. 26= 
87 Ind. Cas. 633. Main provisions of Schedule II are only permissive and not com- 
pulsory or exhaustive. A. I R. 1927 Bom. 565 = 51 B. 908 = 29 Bom. L. R. 1254 
(F. B. )=io5 Ind. Cas. 516. Party seeking benefic of Schedule II must comply with 
provisions of rr. 1 to i 5 . A. I R, 1927 Bom 565—51 B. 908 = 29 Bom. L R. 1254= 
105 Ind. Cas. 516. Procedure taken under .Schedule II regarding matter converted into 
one under Arbitration Act, is without jurisdiction. A. 1 . R. 1926 Cal 730 = 43 C. L. J. 
292 — 94 Ind. Cas. 177. Suits of a public nature e. under s. 92 cannot be 
referred to arbitration. A I. R. 1923 Nag. 112 = 6 N. L. J. 7 = 72 Ind. Cas, 1016. 
Provisions of the Schedule II are permissive and not mandatory. A. I. R. 1931 Oudh 
127= I O. W. N. 71 = 131 Ind. Cas. 443. 

Scope. — The Court can refer to arbitration only matters in difference in suit 
itself, and not all matters in dispute between the parties. A. I. R. 1921 Mad. 709= 
14 L. W. 666=(i92i) M. W. N. 756=65 Ind. Cas. 92 . A Court can restrain the 
defendant from proceeding to arbitration when an action brought impeaches the 
instrument containing the agreement for reference. 15 S. L. R. 5 = 70 Ind. C'^s. 864. 
An award under an invalid reference, being itself invalid gives no rights either as 
an award or as compromise. A. 1 . R. 1921 M id. 709=14 L. W. 656=1921 M. W. N. 
756 = 65 Ind. Cas. 92. If a cl.iimant objects to the attachment of property in execu- 
tion of a decree and the ma»ter is referred to arbitration the judgment debtor is a 
necessary party to the reference. 64 Ind. Cas. 469. An agreement to refer to an 
arbitration even if relating to an office, is not necessarily unlawful or opposed to 
public policy, but the Court must ascertain whether it is in violation of the trusts of 
the institution or affects adversely the interests of the public. A. I. R. 1922 Mad. 429 
= 15 L. W. 111 = 31 M. L. T. 52= (1921) M. W. N. 423=79 Ind. Cas 410. Where a 
pleader signs a reference on behalf of a party but his vakalatnama does not contain 
a power to refer to arbitration, the reference is not valid so far as that party is 
concerned. 25 C. W. N. 832. Absence of one of the arbitrators at one of the 
meetings, at which nothing material was done, does not make the award invalid. 12 
L. W. 505*60 Ind. Cas. 181. Without the consent of the other party a portion of the 
claim under reference to an arbitration can not be withdrawn. 28 C. L. J. 275=46 
Ind. Cas. 477. Parties can refer disputes to private arbitration though a suit between 
them is pending without Court’s permission. (1916) 1 M. W. N. 203=19 M. L. T. 328. 
Where a reference to arbitration in a suit is a general one of the whole case, the 
power of dealing with costs rests with the arbitrator. 46 Ind. Cas. 182. An agree- 
ment of arbitration entered into by his predecessor-in-tiile binds rhe minor. 23 
C. W. N. 293=5oIiid. Cas. 879. The provisions of Schedule 11 para i, have to be 
strictly complied with so that there may be a valid reference to arbitration suit. 
49 Ind. Cas. 262. Where it is impossible to ascerta n what is referred to arbitration 
the agreement to refer is bad for indefiniteness. 49 Ind. Cas. 522. A consent given 
by flie parlies to abide by the decision of a Court as an arbitrator does not fall within 
Schedule II. The provisions of Schedule II do not govern the proceedings of the 
Court acting as such arbitrator. 52 Ind. Cas. 5 ^ 9^37 M. L J. 100 ; see also 51 Ind. 
Cas. 827 = 42 M. 625 = 36 M. L. J. 29I = (i 919 ) M. W. N. 221 = 25 M. L. T. 
397. Parties to a pending litigation can not make a reference to private arbitration 
without reference to Court. 46 Ind. Cas. 902 \ contra (1916) 1 M. W. N. 203=19 
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M. L. T. 228*33 Ind. Cas. 67. where a matter in dispute in pending suit is 
referred to arbitration without the intervention of the Court the reference does not 
fall within Schedule 11 , but the award may be recorded as an agreement adjusting 
or compromising the suit and a decree may be passed in the terms of the award. 
49 Ind. Cas. 746. Where an application is made for adjustment before the Court in 
which it is asked to send the records to a certain arbitrator to whom the parties 
had already referred the matter in dispute in the pending suit, it amounts to a request 
to make reference to arbitrator. 3 L. W. 375*34 Ind. Cas. 741. If an order 
of arbitration is made by the Court on the application of the plaintiff and one of 
the defendants it is l.gal 64 Ind. Cas. 480. No appeal or revision lies from the decree 
as per award whether the Court does or does not give proper opportunities for 
hearing all the objections to the award or whether it is right or wrong in deciding 
that the objection put in was not a proper application to set aside the award does 
not matter. A. I. R. 1922 Mad. 429= 15 L. W. 1 1 1 3.31 M. L. T. 52 = (i92i) M. W. 

N. 423 =*70 Ind. Cas. 410. Arbitrators acting under an order made in pursuance of 
paras i and 2 must comply with its terms An award mtde otherwise than in 
accordance with the authority by the order conferred upon them is an award 
which is "otherwise invalid” and which may accordingly be set aside by the 
Court under para 15. A. 1 . R. 1925 P. C. 393 = 28 Bom. L. R. 217 = 49 M. L. J. 
812 = 24 A. L. J. 13 = 43 C* L. J. 14 = 53 I A. 1 = 53 C. 258 (P. C.) = 92 Ind. Cas. 633. 
Where parties are litieating lor title and possession of ;««// in their own right, 
and the mu// is not of the nature of public charity, dispute between parties interested 
can be referred to arbitrator. A. 1 . R. 1934 All. 36S. It is doLiInful whether 
death of the parties who had signed a reference to arbitration uself is enough 
to bring their agreement to an end. 143 Ind. Cas. 635= \. I. R. 1933 Sind 68. 
Reference by unauthorised person is not valid. A. ). R. 1933 All. Q24. It is not 
open to party to an agreement of reference to Twvoke it after submission except for 
good cause and sufficient cause is not conhned to cases of fraud, coercion and 
undue influence. 143 Ind. Cas 635=A. 1 . R. 1933 Sind 68; see also A I. R. 
1932 All 348=1932 A. L. J. 331. When reference is made by some of the 
parties the reference is not a valid one. A. 1 . R. 1933 Oudh 384=10 O. W. N. 
790. Where all the parties and arbitrators agree to withdraw reference, arbitration 
should be superseded. A 1 . R. 1934 All. 95. 

All the parties interested agree.— Where there is no agreement of all the 
parties at the time of reference a subsequent agreement cannot make the reference 
valid. A. I. R. 1926 All, 238 = 48 A. 2 9=24 A. L. J. 235 = 91 Ind. Cas. 930 ; 86 
Ind. Cas. 839 = A. I. R. 1925 Mad. 621 = 48 M. L. J. 142. An award passed on 
reference to which all the parties interested in the dispute are not parties, is illegal 
and should be set aside. A. I. R. 1930 Mad. 646—126 Ind. Cas. 735 Where all the 
parties to the proceeding do not join in the reference to arbitration but the Court 
passes an order of reference all the same, the order of reference is invalid. 31 P. L. R. 
55=121 Ind. Cas. 328. "All the parties interested” meant not all the parlies to the 
suit, but all the parties interested in ihe subject-mitier of reference. A. I. R. 1928 
Bom. 248 = 52 B. 408= 30 Bom L. R. 530=110 Ind. Cas. 343; also A. I. R. 
1927 Sind 239=104 Ind. Cas. 342; A. 1 . R. 1924 Pat. 33 = 76 Ind Cas. 2 = 2 Pat. 
777=5 P- L. T. 239. A reference is valid when made by all parties to the suit except 
one whose rights are n'»t in dispute. A. I. R. 1927 Cal 619—45 C. L. J 458=103 Ind. 
Cas. 625. Before arbitrators get jurisdiction to decide a dispute it must be clear 
that it is referred 95 Ind. Cas. 740 = A. I. R. 1926 Mad. 752 = 50 M. L. J. 514—23 
L. W. 681 = 1926 M. W. N. 445. The mere fact that one of the parties did not sign 
the petition of reference does not p^ove that he was not a party to the case sent to 
arbitration and the award will not be invalid by reason of such omission. 38 Ind. Cas. 
226. The Court can make an order of reference only if all the parties interested in 
ihe suit agree to the reference. Else the order of reference is invalid ag.ainst all. 
An award made upon such an invalid reference is nor valid and no decree can be 
based upon it. 25 C L. J. 339 = 21 C. W. N. 387 = 41 Ind. Cas. 295 A Court cannot 
make an order of reference without the consent of all the parties including the 
parties who does not appsar. 47 C. 555=s3iC L. J. 1 50= 55 I nd. Cas. 747 ; see 
also 42 M. 632 = 36 M. L. J. 538 = 51 Ind Cas. 155 ; 43 Ind. Cas. 169 = 27 C L. J. 
339. It is a ques’ion of fact who are the p.irtie5 interested in the litigation. 
45 Ind. Cas. 321. Where some of the defendants to a suit do not join in a reference 
to arbitration, the Court should examine the facts of each case before coming to 
the conclusion that the arbitration is invalid since no reliefs may have been claimed 
against them. 39 A 489= 15 A. L. J. 427 = 41 Ind, Cas. 357. A natural guardian 
can on behalf of a minor enter into an arbitration to bind the minor if it is proper. 
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reasonable and for the benefit of the minor. 443.202 = 22 Bom. L. R. 266=56 
Ind. Cas. 399 ; see also 56 Ind. Cas. 593. A Court cannot make an order of reference 
to arbitration unless all the parties interested assent to such reference. An order 
of reference made without such assent is invalid and an award based thereupon 
can be set aside. 14 S. L. R. 156 = 61 Ind. Cas. 451 ; 64 Ind. Cas. 221 ; 
A. I. R. 1924 Cal. 353=7* Ind. Cas. 326 ; 73 Ind. Cas. 202 = A. I. R. 1923 
Mad. 502 = 44 M. L. J. 359=17 L. W. 424=Ci923) M. W. N. 296=32 M. L. T. 
(H. C.) 298=73 Ind. Cas. 202 ; A. 1. R. 1925 Mad. 621=48 M. L. }. 142 = 21 L. W. 
498= (1925) M. W. N. 97 = 86 Ind. Cas. 839 ; A. I. R. 1925 Mad. 1209=50 M. L. J. 
100=22 M. L. W. 395 = (i925) M. W. N. 744=91 Ind. Cas. 313 *, A. I, R. 1929 
Lah. 477= 1 19 Ind. Cas. 235. “Parties interested in the suit*’ need not be restricted 
to persons against whom relief is claimed. A person against whom no relief is 
claimed may be interested in the result of the suit. A. 1. R. 1925 Mad. 621 = 48 
M. L. J. 142 = 21 L. W. 498=86 Ind. Cas. 839 Some parties not joining in 
making reference does not make award invalid or ineffectual as between 
the persons making the reference. A. I. R. 1921 Nag. 176=71 Ind. Cas.‘ 860. 
Where some of the parties to a reference to arbitration are minors. Court must as- 
certain if the reference is for the benefit of the minors. A. I. R. 1922 Sind 1 = 15 
S. L. R. 165 = 65 Ind. Cas. 50. Where three out of four plaintiffs did not sign the 
agreement to refer to arbitration the defect is cured if their pleader having power 
even to refer the case to arbitration appears before the arbitrator on behalf of these 
plaintiffs. A.I.R. 1930 Lah. 523=31 P.L.R. 192=122 Ind. Cas. 100. A guardian ad 
litem for the minor, alone can represent the minor in all proceedings in that suit. 
If without any reference to the guardian ad litem of the minor the other parties to 
the suit refer their disputes to arbitration, the award cannot bind the minor. A. 1. R. 
1930 All. 646=(193 o) A. L. J. 923=128 Ind. Cas. 437. It is a question of fact whe- 
ther any particular person is interested in the speciflc dispute referred to arbitration 
or not, and that question is to be decided from the whole circumstances of the case 
and the Court is not merely to be guided by the written statements 124 Ind. Cas. 
374 = A. I. R. 1930 Sind 256 ; see also A. 1. R. 1929 All. 763=52 A. 84. The award 
binds parties to the reference even if some of the parties interested were not par- 
ties thereto. 10 P. L. T. 53=115 Ind. Cas. 680. An award not contemplated or au- 
thorised by the order of reference is an invalid one and the same arbitration cannot 
be held as to matters within the jurisdiction of the Court and matters without the 
jurisdiction of the Court, between the parties to the suit and between them and 
other persons and partly upon an order of reference and partly under an agreement. 
A. I. R. 1925 P. C. 293 = 28 Bom. L. R. 217 = 49 M. L. J. 812 = 43 C. L. J. 14=27 P. 
L. R. 35= 1926 M. W. N. 96= 53 I. A. 1 = 53 C. 258 (P. C.) = 92 Ind. Cas. 633 ; a 
reference to arbitration is valid if the non-contesting defendant do not consent to it. 
A I. R. 1934 All. 658=148. 1. C. 1168=1934 A. L. J. 694. 

One partner of a firm has no power to enter into an agreement to refer a matter 
in dispute to arbitration on behalf of a firm unless all partners join in it. A. I. R. 
1926 Lah. 91 = 7 Lah. L. J. 603 = 92 Ind. Cas. 705 ; see also A. I. R. 1927 Mad. 1154 
= 102 Ind Cas. 2 ; 118 Ind. Cas. 90G •, A. I. R. 1930 Sind 40=117 Ind. Cas. 783. A. 
I. R. 1934 Lah. 483= 148 I. C. 1080. Unless all the parties to the suit join in asking 
for the reference there cannot be any valid reference to arbitration. A. I. R. 1928 
Cal. 249. Where a person admits the plaintiffs claim without reference to the 
liability of his co defendants and absents himself from subsequent proceedings he 
is not interested in the suit. A. I. R. 1925 Oudh 201 = 80 Ind. Cas. 821. Where a 
Judge refers a case to arbitration without the consent of parties interested, he exer- 
cises a jurisdiction not vested in him by law. A. I. R. 1925 Mad 1209= 50 M. L. J. 
100=22 L. W. 395 = 91 Ind. Cas. 313 No private reference to arbitration can be 
allowed unless consented by both parlies. A. I. R. 1927 Cal. 887 = 47 C. L. J. 59=33 
C. W. N. 390=104 Ind. Cas. 360. A reference to arbitration made by the manager 
of a joint Hindu family consisting of himself and his sons is binding upon 
the sons unless the father's act was tainted with fraud or collusion or was otherwise 
done in bad faith. A. I. R. 1927 Lah. 362 = 8 Lah. 693=9 Lah. L. J. 569=104 Ind. 
Cas. 202. The section is not mandatory but is permissive. The Court must keep 
control over the proceedings only where the parties apply to the Court for an order 
for reference. A. I. R, 1924 Pat. 488 = 3 Pat. 443 = (*924) Pat. 110 = 6 P. L. T. 122 = 

3 P. L. R. 52 Civ.=8i Ind. Cas. 994. Parlies must agree to make a reference to 
arbitration otherwise than under orders of a Court. A. I. R. 1925 Nag. 203 = 83 
Ind. Cas. 22. Reference to arbitration only by parties interested in subject-matter 
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in difference is good. A. I. R. 1934 Pat. 19. Reference by one partner is not good. 
36 C. W. N. 8= A. I. R. 1932 Cal. 343=138 Ind. Cas. 386 ; see also 34 Bom. L. R. 
1 12 = A. I. R. 1932 Bom. 516. An attorney of a firm c.jn not refer in the absence 
of a special authority. Ibid, When reference is made by some of the partners it 
is binding on them. 134 Ind. Cas, 99 ; see also 1931 A. L. J. 442 = A. I- R. i 93 * 
All. 453=133 Ind. Cas. 31. 

Matter of difference.— A dispute implies an assertion of a right by one 
party and a repudiation thereof by another. A. I. R. 1921 Cal. 342=33 C. L. J. 
545 = 64 Ind. Cas. 798. A mere failure to pay claim amounts to a difference between 
the parties to a submission. A. 1 . R. 1924 Sind 105=17 S. L. R. 15 = 80 Ind. Cas. 
969 ; see also A. I. R. 1924 Sind 117=17 S. L. R. 86 = So Ind. Cas. 1009. Where 
the parties agree to refer all disputes out of a contract, the right to submit is not 
exhausted though one dispute is finally decided. Successive disputes as they arise 
can be referred and successive awards passed. 24 C. W. N. 775 = 60 Ind. Cas. 195. 
Existence of difference or dispute is essential condition for arbitrator’s jurisdiction. 
A. I. R. 1931 Bom. 164=33 Bom. L. R. 51 = 130 Ind. Cas. 588. Any agreement 
as contemplated by Schedule II, para i, reganling matters in difference between the 
parties should be set forth clearly in the form of issues. A. I. R. 1930 All. 319=125 
Ind. Cas. 5S3. There is no provision in Schedule II providing for reference regarding 
future . disputes. A. I. R. 1930 All. 319=125 Ind. Cas. 5S3. Whether or not the 
Court can legally enquire into any question on which the parties join issue is a 
dispute coming under para i A. I. R. 1925 Cal. 312 = 52 C. 559 = 42 C. L. J. 
26=29 C. W. N. 886=87 Ind. Cas. 633. Where the plaintiff claims a legal right 
to partition and the parties are in dispute both as to articles to be divided and the 
allotment between them these mailers can be referred 10 arbitration. A. I. R. 1927 
Pat. 135 = 7 P. L. T. 739=95 Ind. Cas. 321. 

What matter can be referred to arbitration.— Judge can not allow arbitra- 
tion regarding a dispute relating to the genuineness of a Will in a probate proceedings 
pending before him A. I. R. 193O All. 840 = (i93o) A. L. J. 1584=128 Ind. Cas. 817. 
A suit which relates to personal rights between the parties cognizable by civil Court 
can be referred to arbitration. A. I. R. 1930 Smd 195=121 In Cas. 164. An 
executor can not make any reference to arbitration agauist the terms of the Will. 
A. I. R. 1928 Cal 275 = 32 C. W. N. 108=107 Ind Cas. 70. Though a Will directs 
that a legatee should take his share on attaining a particular age, the decision of 
the arbitrators appointed by other legatees and executors empowering the legatee 
to take his share before the particular age is valid. A. I. R. 1928 Pat. 7 = 6 Pat. 
556=109 Ind. Cas. 821. A Court cannot refer to arbitrators a proceeding in insol- 
vency. 50 P. R. 1916= 135 P. W. R. 1916=151 P. L. R. 1916 = 34 Ind. Cas. 549. 
Suit cognizable by a Civil Court under Civil Procedure Code may be referred to 
arbitration. A. I. R. 1926 Sind. 128 = 20 S. L. R. 116 = 98 Ind. Cas. 5^0 , see also A . 1 . 
R. 1930 Sind 195 = 121 Ind. Cas. 164. A criminal complaint cannot be referred to 
arbitration and the award following it cannot be made a rule of a civil Court. A. I. R. 
1929. Lah. 3Q4 = ( 1929) Lah. 471 = 30 P. L.R. 122=11 Lah. L. J. 89= 1 16 Ind Cas. 
215. The dispute regarding a private tiust may be referred to arbitration. 151 1. 
C. 148=1934 A. L. J. 711 = A. I. R. 1934 All. 368. 

Application shall be in Writing — That the application Hhall be in writing 
is not a mandatory provision. All the parties need not sign the application. It is 
enough if it is proved that all the parties consented. I. R. 1028 Mad. 48= 105 
Ind. Cas. 105 ; see also 27 C. 61 ; 43 C. 290=43 I. A. 1=20 C. W. N. 137 = 30 M. 
L. J. 67 = 14 A. L. J, 97= 19 M. L. T. 108 = 23 C. L. J. 130= 18 Bom. L. R. 308 (P. 
C.) = 32 Ind. Cas. 161, 155 1 . C. 290. Oral statements by the parties or their pleaders 
recorded by the Court is an agreement in writing and supplies the place of a written 
application by the parties or pleaders. A. I. R. 1924 All. 540 = 46 A. 208 = 27 A, L J. 
67 = 79 Ind, Cas. 816 ; see also 38 Ind. Cas. 226. If the parties want to have the award 
made a decree of the Court they have to get the award reduced to writing and to 
be filed in Court. A. 1 R. 1924 Rang 60=2 Bur. L. J. 163 = 79 Ind. Cas. 742. Where 
a reference is not signed by one of the parties, but is signed by his ^on and verified 
by his pleader and he himself appeared before the .arbitrator the award is valid. A. 
I. R. 1924 All. 457 = 84 Ind. Cas. 640 ; see also A. 1. R. 1927 Lah. 362 = 8 Lah. 
693 = 9 Lah. L J. 569= 104 Ind. Cas. 202 Clause (2) of para i of the second Schedule 
IS not merely directory but *he parties are estopped from rnising the plea that appli- 
cation for reference was not in writing in order to defeat the entire arbitration pro- 
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ceeding and the award following it, where the matter had advanced a stage further 
and ihe order had actually been made. A. I. R. 1924 Oudh 400^11 O. L. J. 142 = 78 
Ind. Cas 378. A written application to refer a pending suit to arbitrator is not nec- 
essary. A. I. R. 1933 Rang 407 ; but see 34 P. L. R. 247=142 Ind. Cas. 678. The 
actual signature of a party is not necessary provided he agrees to it. 133 Ind Cas. 
606=1931 A. L. J. 9J4= A I. K. 1931 All. 320. Where no body signs on behalf of a 
party, he is not bound by the reference. 130 Ind. Cas. 291 = 1931 A. L. J. 100 = 
A. I. R 1931 All. 242. 


Award. — Where the award is according to agreement it is valid, though 
incomplete A. I. R. 1929 Lali. 831 = 117 Ind. Cas. 89. Court has no jurisdiction 
to refer dispute on award made by arbitrator outside Court so as to modify 
award. It has either to file it or to dismiss application for filing award. A I. R. 
1929 Sind 107 = 23 S. L. R. 349=116 Ind. Cas. 102 An arbitrator, reading 
a letter eventually njcicted as evidence, is not prejudiced by the letter, 
and is not guilty of any misconduct and as such his awird cann 't be set aside. 
A. 1. R. 1928 Bom 55 = 30 Bom. L. R. 90=108 Ind. Cas. 18 The forms and 
stei)s for a reference to arbitration and for the award made by the arbitrator 
to be embodied in the decree of the Cour:, must be complied with. Where the 
petition of compromise does not co.itemplate any award to be made by the arbitrator 
and to be embodied in the judgment of the Court provisions of Sch. II do not 
apply. A. 1. R. 1928 Cal. 108 = 46 C. L. J. 353=106 Ind. Cas. 509. A Court 
referring a matter to arbitrati'»n at the request of some only of the p irties, acts 
without jurisdiction and if an award is passed on such reference, and a decree is 
passed, a revision lies, A. I. R. 1927 .All. 563 = 49 A 812 = 25 A. L. J. 6o5= 102 
Ind. Cas. 236. Application to file an award is not a suit. A. I. R. 19:7 Sind 103 = 19 
S L. R. 202 = 99 Ind. Cas. 17S An award is final and cannot be questioned except 
upon such grounds as corruption or apparent illegality. 1917 C. 13. R. 36= 54 Ind. 
Cas 622. Parties to a sui: pending in Court having jurisdieJon can refer the sub- 
ject-matter to arljitraiion without CounS intervention but award cannot be filed 
cither under Sch. II or Arbitration Act. A. I. R. ’931 Sind 65=16 S. L. R. 174 (F.B.) 
= Si Ind. Cas, 653. For setting aaide an award, reference should be made to the 
siibsiantive provisions of the C P. Code. 38 C. W. N. 784. A. 1. R. 1934 Bom. 398. 

2. [S. 507 para 1-1 The arbitrator shall 
be appointed in such manner as may be agreed 
upon between the parties. 

Scope. — i\ jileadcr cannot revoke the appointment of arbitrators made by his 
diems, without instructions from the client, and appoint a new arbitrator in 
subbiitiiilon. A. I. R. 1922 Kag. 39=5 J- 229=18 N. L. R. 140 = 65 Ind. Cas. 
87Q A pleader can refer a matter to arbitration without special authority on 
mcpgih of his A. I. R. 193° Sind 190=123 Ind. Cas. 694. Where 

a pleader of a pariy appoints himself as arbitrator, without authority and that party 
loiiis in the reference, neither such reference nor the pleader’s conduct is objeciion- 
liblc. //f/ii. In the section of arbitration good faith on the part of all the parties 
are absolulety essential. A. I. R. 1933 Sind 68=143 Ind. Cas. 635. 

3. [S. 503.] (1) The Court shall, by order, refer to the arbitrator the 

matter in dilTerence which he is required to 
determine, and shall fix such lime as it thinks 
reasonable for the making of the award, and shall specify such time in the 
order. 

(2) Where a matter is referred to arbitration, the Court shall not, save in 
the manner and to the extent provided in this schedule, deal with such matter 
in the same suit. 


Ap]iointmeni 

tor. 


of arbitra- 


Order of reference. 


Scopo of sub section (1). — The Court cannot refer i he question as to restitu- 
lion of conjugal rights to arbitration but other iniiters in dispute between the p.arties 
as dibiirici from the suit for the said purpose can be so referred and the Court can, 
on rtie whole award of the arbitrators or on the facts determin'*d by the arbitral ors, 
decide whether or not it should exercise its discretion in favour of the plaintiff. A. I. 
R. 1930 Lah. 707 = 31 P. L. R. 380=12 Lab. L. J. 105=125 Ind. Cas. 610 ; but see 
152 I. C qo = A. I. R. 1934 Oudh 494. Where a Court wants to appoint an arbi- 
trator under Scb. II it should pass an order to that effect and fix a date for the 
return of the award and also for objections being filed. A. I. R. 1929 Mad. 789=123 



892 


THE CODE OF CIVIL PROCEDURE 


[Sch. II, Para 4. 


Ind. Cas. 5. The provisions of para 3 is mandatory. To leave the arbitrators 
collectively with a free hand as to time subject to no limitation by the Court, is 
exactly what the Act is taking measure to avoid. A reasonable time must be fixed 
for the making of the award. A. I. R. 1923 Cal. 310=27 C. W. N. 420=80 Ind. 
Cas 459 ; see also 14 A. 347 ; 30 A. 139 ; 13 A. 300 (P. C.)=i8 I. A. 55. Court 
should appoint a date to make the award. Where it does not do so, but fixes a 
date for the filing of the award an award made before but filed beyond 
the date can be received. 5 O. L. J. 205 = 46 Ind. Cas. 324 ; see also 37 Ind. 
Cas. 844 ; 27 A. 459 ; 8 C. N. 916 ; 26 A. 105. Bv referring matters to arbitra- 
tion under Sch. 11 parties should not b3 allowed to delay the decision in the suit. 
A. I. R. 1925 Cal. 83 = 28 C. W. N. 755 = 83 Ind. Cas. 128. Where the award made 
by the arbitrators is impeached on the ground that the reference itself is bad, a 
revision will lie. A I. R. 1928 All. 740=26 A. L. J. 1009=50 A, 955 = 1 10 Ind. Cas. 
88l. Where a reference to arbitration by Court is not in express terms action of 
Court and of parties may establish a substantial reference by Court. A. I. R. 1922 
Mad. 429=^5 L. W. 111 = 31 M. L. T. 52 = (i92i) M. W. N. 423 = 70 Ind. Cas. 410 
A payment to arbitrator does not amount to payment of money into Court. A. I R. 

1924 Rang. 263= ^ Bur. L. J. 6=So Ind. Cas. 238. In giving leave to revoke a 
submission the Court shall be satisfied that a substantial miscarriage of justice 
will take place in :event of its refusal. Leave to revoke should he granted where 
the arbitrators are exceeding their jurisdiction or refusing jurisdiction or failing 
to do all that their jurisdiction requires them to do. Unless a substantial miscarriage 
of Justice may take place leave ought not to he given. A. I. R. 1925 All. 202 = 78 
Ind. Cas. 1050 ; see also 29 A. 13 ; 29 C. 278 = 6 C. W. N. 235. Otherwise a sub- 
mission to arbitration is ordinarily irrevocable. 7 W. R. 269 ; see also 10 W. R. 51 
(P. C.) ; 7 A. 23 ; 27 M. 112. Where a matter is referred to arbitration by Court, 
the scope of the enquiry is the scope of the suit as disclosed by the pleadings. 
38 L. W. 927 = A. I. R. 1933 Mad. 862 = 65 M. L. J. 75? ; see also 139 Ind. Cas. 842 = 
A, I. R. 1932 Sind 77 ; 54 A. 297 = A. I. R. 1932 All. 665. The question of jurisdic- 
tion cannot be referred to arbitration. 54 A. 297= A. I. R. 1932 All. 665. The autho- 
rity of the arbitrator having been revoked by both the parties with his consent, 
cannot be teconferred upon him by only one of the parties and the Court. 1934 
A. L. J. 473= A, I. R. 1934 All. 43=150 I. C. 222. 

Scope of 8ub-para(2). — Provisions of para 3(2) are imperative. A. I. R. 1926 
Nag. 37 = 89 Ind. Cas. 782 ; see also 10 B. 381. After a Court has referred a pending 
suit to arbitration, its power to further deal with the case is of a very limited nature. 
A. I. R. 1930 Lah. 26=11 Lah. 342 = 31 P- L. R. 668=124 Ind. Cas. 339 ; 7 C. W. N. 
186 ; 9A. 186 ; 24 A. 312 ; 4 A. 546. The Court can appoint a receiver in the 
interval between the submission of an award and the final acceptance or rejection 
of it and also where an arbitrator is proceeding with a reference. On the latter case 
save in exceptional circumstances Court should not exercise its powers. A. I. R. 

1925 Sind to2= i8 S. L. R. 3^3 = 78 Ind. Cas. 84. Where compromise is arrived at 
between the parties after reference but there is no order superseding the arbitration 
Court cannot record the compromise. A. I. R. 1924 Cal. 72=51 C 432 = 83 Ind. 
Cas. 606. But in a proper case and for good cause the Court has inherent power 
to cancel the order. A. I. R. 1925 Pat. 720 = 6 P. L. T. 488 = 86 Ind. Cas. 540. After 
reference the Court becomes officio and cannot even award cost to parties 
which were incurred prior to reference. 54 A. 122= 136 Ind. Cas. 789=1931 A. L. J. 
1155 = A. I. R. 1932 All. 183. The Court has jurisdiction, in a proper case to grant 
leave to revoke arbitration on good cause being shown. A. I. R. 1034 Bom. 388= 
36 Bom. L. R. 827. 

Where reference is to two or . 1-5.609.1(1) Where the reference is to 

moie, order to provide for . arbitrators, provision shall be made 

difference of opinion. order for a difference of opinion among 

the arbitrators — 

(o) by the appointment of an umpire ; or 

(b) by declaring that, if the majority of the arbitrators agree, the decision 
O' majority shall prevail ; or 
oy empowering the arbitrators to appoint an umpire ; or 

(a) otherwise as may be agreed between the parties or, if they cannot 
agree, as the Court may determine. 
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( 2 ) Where an umpire is appointed, the Court shall fix such time as it 
thinks reasonable for the making of his award in case he is required to act. 

Scope.— On a reference to arbitration by Court, an award by majority of 
arbitrators is valid if so agreed upon. A. I. R. 1925 Oudh 712 = 88 Ind. Cas. 
547. A majority award can be maintained even in the absence of a specific 
provision to that effect in the reference. 21 C. W. N. 895=40 Ind. Gas. 646 ; but 
see 49 Ind. Cas. 522 ; 4 W. R. 4. If a power is given to appoint an umpire if the arbi- 
trators fail to agree, and the arbitrators do not agree such umpire can be appointed- 
44 A. 472 = 20 A. L. J. 2I9=A. I. R. 1922 A. 377=67 Ind. Cas. 487. Appointment 
of the same person as arbitrator as well as umpire cannot be allowed. 138 Ind. 
Cas. 651=36 C. W. N. 332 = A. I. R. 1932 Cal. 491. In case of difference an umpire 
may be competent to decide a case entirely on his own opinion. 6 K R. 
Lah. 48=144 Ind. Cas. 1020= A. I. R. 1933 Lah. 587. Where a dispute is 
referred to three arbitrators and one of them is appointed Sarpanch but no provi- 
sion is made for difference between them unanimous decision is necessary for valid 
award. A. 1 . R. 1934 All. 109=1934 A. L J. 66=147 I- C. 623 0 ) = A. L. R. 1934 
All. 192. 


Power of Court to appoint 
arbitrator in certain cases. 


5. |Ss. 507 ( 2 ). 510 , 51 1 .] (1) In any of 
the following cases, namely : — 


(a) where the parties cannot agree within a reasonable time with res- 
pect to the appointment of an arbitrator, or the person appointed 
refuses to accept the offire of arbitrator, or 
(/;) where an arbitrator or umpire — 

(i) dies, or 

(it) refuses or neglects to act or becomes incapable of acting, or 
(m) leaves British India in circumstances showing that he will 
probably not return at an early date, or 
(c) where the arbitrators are empowered by the order of reference 
to appoint an umpire and fail to do so, 

any party may serve the other party or the arbitrators, as the case may be, 
with a written notice to appoint an arbitrator or umpire. 

(2) If, within seven clear days after such notice has been served or such 
further time as the Court may in each case allow, no arbitrator or no umpire 
is appointed, as the case may be, the Court may, on application by the party 
who gave the notice, and after giving the other party an opportunity of 
being heard, appoint an arbitrator or umpire or make an order superseding 
the arbitration, and in such case shall proceed with the suit. 

Soope. — Court can appoint arbitrator or umpire or make order superseding 
arbitration if cl. i of para 5 it is complied with and if party serves required notice. A. 

I . R. 1928 All. 674= (1929) A. L. J. 31 = 111 Ind. Cas. 559. Court should decide facts 
whether arbitrator had died or refused to act and whether it should give chance to 
parties to appoint a new arbitrator. A. I. R. 1928 All. 74o=5o A. 955 = 26 A. L. J. 
1009= no Ind. Cas. 881. Where the arbitrators refuses to act and the Court acting 
suo motu supersedes the reference to arbitration the order superseding the arbitration 
is contrary to law and should be set aside. 7 C. W. N. 1043=129 Ind. Cas. 162. After 
resignation, an arbitrator is not competent to make an award. A. I. R. 1930 Lah. 
125 = 31 P. L. R. 386=124 Ind. Cas. 676; see also A. I. R. 1929 All. 
144=51 A. 5oi = (i929) A. L. ]. 182=115 Ind. Cas. 611. Order of Court thrusting 
arbitrator on unwilling party and ordering parties to pay costs of reference 
is void. A. I. R. 1929 All. 144=51 A. 501 =(1929) A. L. J. 182 = 115 Ind. Cas. 612. 
Appointment of new arbitrators must be made by both parties. 112 P. R, 
1918=139?. L. R. 1918 = 48 Ind. Cas. 395. Appointment of fresh arbitrator without 
notice to the other party is material irregularity, i U. P. L. R. (H. C.) 26=17 A. L, 

J. 643=50 Ind. Cas. 655. Where one arbitrator has withdrawn, remainingone cannot 
proceed and file award, Court should either appoint another arbitrator or supersede 
arbitration and decide a case. 2 Lah. L. J. 637= 56 Ind. Cas. 644. Failure to move 
Court under para 5 (2) does not make award invalid. A. 1 . R. 1924 Cal. 665=28 
C. W. N. 634=81 Ind. Cas. 574. Where one arbitrator refuses to act, Court can 
appoint new arbitrator. 19 A. L. J. 823 = 64 Ind. Cas. 459. Where arbitration has 
not been superseded Court cannot try a case. 5 P. L. J. 672= 1 Pat. L. T. 416= 57 Ind. 
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Cas. 473. Court can revoke arbitration but not a case. A. I. R. 1927 Mad. 910=39 
M. L. T. I95 = (i927) M. W. N. 921 = 105 Ind. Cas 92. No appeal lies for mistake 
in construing original reference. A. I. R. 1925 Oudh 361 = 1'* O L J 174 = 20. 
VV. N. 64 = 86 Ind. Cas. 613. “Appoint” means concurr in appointing. A. 1. R. 

1925 Oudh 261 = 12 O. L. J. 174=2 O. W. N. 64=86 Ind. Cas. 613. Application 

by party to appoint surviving arbitrator as sole arbitrator is written notice within 
para 5. A. 1. R. 1925 Oudh 361 = 12 O. L. J 174 = 2 O W. N. 64 = 86 Ind. 

Cas. 613. Court cannot take any action where no notice has been 

given to other party for removal of arbitrator. A. I R. 1925 Lah. 374 “7 
Lah. L. J. 163 = 26 P. L. R. 476=88 Ind Cas. 975. An award is no* bad simply 
because one party is purposely absenting himself from hearing. 29 C. W. N. 
895 = 40 Ind. Cas. 646 Finding that arbitrator resigned because of obstruction 
by plaintiff and that arbitrator is willing will justify Court in extending time 
of hearing. A. 1. R. 1928 All. 740= 50 A. 955 = 26. L J. 1000=110 Ind. Cas 88(. 
Where parties agreed to arbitration but named arbitrators refuse 1 to act, the 
Court can appoint other arbitrators in the absence of any provision in the 
reference as to what to happen on refusal. A. I. R. 1954 All. 368=151 I. C. 
148 = A. L. R. 1934, 621 = 1934 A. L. J. 71 1 ; 56 All. 721. But if the second batch 
of arbitrators also refuses to act, the proceeding come to an end and further 
proceedings can be continued only after due notice to parties under this rule. 
1931 A. L. J. 682 = A. I. R. 1931 A L. J. 761. In case of refusal the Court can 
appoint new arbitrators only after observing the formalites mentioned in this 
para. Ibid \ see also 134 Ind. Cas. 733 = 33 Bom. L. R. io22 = .A. I. R. 1931 Bdui. 
529 ; 151 I. C. 1001 = 11 O. W, N. 118S. In case of refusal by arbitrator to act 
the Court can not, in acting suo moiu supersede the reference. 129 Ini. 
Cas. 162 = 70. W.N. 1043 .Appointment of new arbitrator by Court witho it 
observing the formalities prescribed by this para is without jurisdirti i i an i 
can be set aside in revision. A. I. R. 1933 Oudh 540= 146 Ind. Cas 493. 


Powers of arbitrator or um- 
pire appointed under para- 
graph 4 or 5. 


6. IS. 512.] Every arbitrator or umpire 
appointed under paragraph 4 or para.raph 5 
shall have ths like powers as if liis naniu had 
been inserted in the order of reference. 


7 . IS. 513.1 [{) The Court shall issue the same processes to the par- 
^ J ties and witness whom thi arbitrator or uin- 

nesses an desires to examine, as the Court may issue 

in suits tried before it. 

(2) Persons not attending in accordance with such process, or making 
any other default, or refusing to give their evidence, or guilty of any con- 
tempt to the arbitrator or umpire during the investigation of the iii.atters re- 
ferred, shall be subject to the like disadvantages, penalties and punishments, 
by order of the Court on the representation of the arbitrator or umpire , as they 
would incur for the like offences in suits tried before the Court 


Scope. — The words “refusing to give evidence” in clause 2 of piia 7 of 
Schedule 11 of the Code ot Civil Procedure COvle, 1908, refer to the case of a per- 
son who refuses to give evidence when placed on oaih and is required to answer 
question put to him, and not to a case where a person elects not to produce any 
evidence in his case, i i Ind. Cas. 259=8 A. L. J. 929. The Court has power to 
order an ex f arte arbitration in case the defendant has failed to appear. A. I. R. 
1935 All. 852. 


Extension of time for making 
award. 


8- [S. 514.1 Where the arbitrators or the umpire cannot complete the 

award within the periol specified in the order, 
the Court may, if it thinks fit, either allow further 
time and from time to time, either before or 
after the expiration of the period fixed for the making of the award, enlarge 
such period ; or may make an order superseding the arbitration, and in such 
case shall proceed with the suit. 


Scope.— Award submitted after fixed time is void. 55 Ind. Cas. 221. But it 
can extend time to file award although time first fixed has expired. 52 Ind. Cas. 
352 ; see also 50 Ind. Cas. 52 = 4 Pat. L. J. 265 ; 45 B. 1071 =23 Bom. L. R. 614 
= 63 Ind. Cas. 929; 19 C. W. N. 165=31 Ind. Cas. 597. In case of arbitrators 
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not submiliinK award within lime. Court can supersede award and try the case* 
57 Ind Cas. 890. Award though filed after fixed time is not void- 44 P. W. R. 
1916=56?. L. R. 19*7 = 34 Ind. Cas. 177 ; see also 4 Pat. L. J. 394 = 48 Ind. Cas. 
71 1. Where arbitrators returned the record without award, and parties are 
unwilling to arbitration, Court cannot proceed with case without express super- 
session. 5 Pat. L. J. 672=iPat. L. T. 416=57 Ind. Cas. 473- ‘‘Making the award'* 
includes announcement of award and filling it in Court. A. I. R. 1928 Lah. 753= 
no Ind. Cas. 748. Where award was not filed on fixed date, and the Court issued 
takid to file it on certain date, the takid may be construed as an order for ex- 
tending time. A. I. R. 1925 Cal. 475 = 78 Ind. Cas. 335 Court is not competent 
at rnre to try a case if award is not filed on fixed date. A. I R. 1923 Pat. 115 
= 3 P. L T. 346=65 Ind. Cas. 144. In considering the question of extension 
of time, the Court is competent to take all the circumstances of the case into 
consideration, including allegations of misconduct on the part of the arbitrators. 
146 Ind. Cas. 1081 = A. I. R. 1933 Pat. 566. The Court can extend the time even 
where the arbitrators returned the paper to the Court but did not refuse to act. 
54 All, 297 = A. I. R. 1932 All. 665. The Court can extend the time where the 
arbitrators made award in time, but not filed within the time fixed. 152 I. C. 
1068 = A. I. R. 1934 Rom. 398 = 36 Bom. L. R. 831. 


Where umpire may arbi- 
trate in lieu of arbitrators. 


{u) 


Award 

filed. 


to be 


9. [S. 515.1 VVhere an umpire has been 
appointed, he may enter on the reference in 
the place of the aibitrators, — 

If they have allowed the appointed time to expire without making 
an award, or 

(d) If they have delivered to the Court or to the umpire a notice in 
writing stating that they cannot agree. 

Scope. — An agreement to refer to arbitration was filed in Court and in accrdance 
therewith two arbitrators were appointed on each side and an umpire. The Court 
made an order fixing a date within which the award was to be filed, but before the 
expiry of the period so fixed two of the arbitrators retired. Subsequently to their 
retirement, (he ump’re forwarded a document 10 the Court, which was of the nature 
of a compromise, and wh ch he recommended should become the subject of a decree. 
IJeld^ that no fU ciec could be based upon such document, in as much as it is not an 
award, i A. L. J. 29= A. W. N. 1904, 49. An umpire can act without arbitrators. 
Ill Ind. Cas. 559= A. I. R. 1928 All. 674 = (i929) A' L J- 31. 

lO. [S. 516 ] Where an award in a suit has been made, the persons who 

, , made it shall sign it and cause it to be filed in 

signe an Qourt, together with any depositions and 
documents which have been taken and proved 
before them ; and notice of the filling shall be given to the parties. 

Scope. — Award must be signed by all arbitrators and presented personally. 
A. 1 . R. 1929 Pat. 178=118 Ind. Cas. 606 ; see also 54 Ind. Cas. 912 = 38 M. L. J. 
145 ; 33 C. 498 ; 32 M. 510 -, 107 Ind. Cas. 532 = A. I. R. 1928 Pat. 231. Award 
is not a ministerial act. A. I. R. 1928 Par 231 = 107 Ind. Cas. 532. Award is void if 
it is not signed and filed. A. I. R. 1929 Mad. 31 = 56 M. L. J. 35 = 29 L. W. 227 

= 114 Ind. Cas. 818. Where award is made by some arbitrators o.nly, acceptance of a 

such award is tantamount lo error of law or fact. A.I.R. 1929 Cal. 831 = 125 Ind. Cas. 
273. Knowledge of award being filed is not sufficient. Notice must be 

given to the parlies or to their counsels or pleaders. A. 1 . R. 1930 Lah. 228=119 
Ind, Cas. 331 ; 107 Ind. Cas. 658= A. I. R. 1928 Nag. 166 ; 94 Ind. Cas. 115 = A. I. R, 
1926 Cal. 1018 ; A. I R. 1927 Cal. 619 = 45 C. L. J. 458=103 Ind. Cas. 625 ; 95 
Ind. Cas. 547 = A. I R. 1926 Bora. 312 = 28 Bom. L. R. 511 ; A. I. R. 1931 Oudh 
148 = 24 O. C. 234=8 O. L. J. 626=64 ind Cas. 90 ; 89 Ind. Cas. 24o=A. I. R. 
1925 Lah. 619 ; (1921) M. W.N. 793= 15 L. W. 160 = 45 M. 466=71 Ind- Cas. 266. A. 
I. R. 1922 Mad. 179 ; 62 Ind. Cas. 649=24 O. C. 263 = 8 O. L. J, 280. Where arbitra- 
tors do not sign award before filing it, decree thereon is illegal, i Pat. L. J. 
303^2 Pat. L. W, 377 = 35 Ind. Cas. 358. Arbitrators are presumed to commit to 
writing depositions but are not bound to preserve them. A. I. R. 192Q Nag. 24=119 
Ind. Cas. 694. Award is not void for mere failure to file document or deposition. 
A. I. R. 1926 Oudh 307=1 Luck. 139=13 O. L. J. 224=3 O. W. N. 279 = 93 Ind. 
Cas. 446. Where parties agree to abide by the decision of the majority of arbitrators 
an award is not invalid simply because minority refuses to sign the award, i Pat. 



896 


THB CODE OF CIVIL PROCEDURE. 


[Sch. II, Para 12. 


L. J. 90*2 Pat. L. W. 411 = 34 Ind. Cas. 105. This para is applicable to award 
which are made when the suit is referred to arbitration through the intervention 
of the Court. 12 Pat. L. T. 733. It is doubtful whether oral award is good. A. I. R. 
1933 Lab. 777. Failure to issue a notice of the filing of the award under this para is 
fatal to the validity of the decree passed on the basis of the award. A. 1. R. 1935 
All. 852 = 158 I. C. Q04. 

11. [S 517.1 Upon any reference by an order of the Court, the arbitra- 
Statement of special case or umpire may, with the leave of the Court 
by arbitrators or umpire. award as to the whole or any part there- 

of in the form of a special case for the opinion 
of the Court, and the Court shall deliver its opinion thereon, and shall order, 
such opinion to be added to and to form part of the award. 

Scope. — In case of difference between the arbitrators, the question of law may 
be referred to the Court in the form of a special case. 35 B. 130= 12 Bom. L. R. 
852*8 Ind. Cas. 171 ; see also 84 Ind. Cas. 378*48 B. 663-26 Bom. L. R. 8a6. 
Refusal by an umpire to state a special case cannot strengthen the charge of miscon- 
duct against him. 134 Ind. Cas. 1080=54 C.L. J. 372=33 Bom. L. R. 1536=34 L. W. 
676=35 C. W. N. 1287=1931 A. L. J. iii6 = A. I. R. 1931 P. C. 289=61 M. L. J. 
623 (P. C.). 

Power to modify or correct IS. 518.] The Court may, by order, 

award. modify or correct an award : — 

(а) Where it appears that a part of the award is upon a matter not 

referred to arbitration and such part can be separated from the 
other part and does not affect the decision on the matter refer- 
red ; or 

(б) where the award is imperfect in form, or contains any obvious 

error which can be amended without affecting such decision ; or 
(c) Where the award contains a clerical mistake or an error arising 
from an accidental slip or omission. 

Soope. — This paragraph is applicable in case of imperfection in form in award. 
A. I. R. 1930 Lah. 26=11 Lah. 342 = 31 P. L. R. 668= 124 Ind. Cas. 339. After 
reference to arbitrators Court’s power to deal further wiih the case is very limited. 
It can act under para 12 only. A. I. R. 1930 Lah. 26=11 Lah. 342 = 31 P. L. R. 
668=124 Ind. Cas. 339. Court may correct or modify partly valid award. If some 
portion of award refers to matters not referred to, it can be separated. A. I. R. 
1924 Pat. 33=2 Pat. 777 = (i923) Pat. 225 = 2 Pat. L. R. 76=5 P. L. T. 239=76 
Ind. Cas. 2 ; see also 76 Ind. Cas. 1007 = A. I. R. 1923 Lah. 41 1. Award based on 
arithmetical mistake in document cannot be corrected. Proper remedy is appeal or 
revision. A. I. R. 1927 Mad. 720=53 M. L. J. 38 = (i927) M. W. N. 242=103 Ind. 
Cas. 829. Court cannot enter into merits of dispute. A. I. R. 1921 Bom. 191=45 
B 512=59 Ind. Cas. 785. Court has no jurisdiction to modify or correct award more 
than what is confined to para 12. 78 P. R. 1916=124 P. W. R. 1916 = 40 P. L. R. 
1917 = 35 Cas. 887. Arbitrator is fully authorised to direct payment by instalment 

and the»r order though harsh or erroneous is an error of substance and not of form 
and as such Court has no power to amend it. A. I. R. 1930 Lah. 26=11 Lah. 342 = 
31 P. L. R. 668=124 Ind. Cas. 339. Award, can not be set aside except for mis- 
conduct of arbitrator or patent mistake, though arbitrator is an officer of Court. A. I. 
R. 1925 Sind 89=78 Ind. Cas. 60 ; see also 80 Ind. Cas. 10 = A. I. R. 1925 Cal. 322. 
In a suit for dissolution of partnership and accounts, arbitrator can award interest 
also. 56 Ind. Cas. 941 ; see also 46 C. 584 = 54 Ind. Cas. 285 = 23 C. W. N. 704. 
Arbitrator cannot review his own award. 99 P. R. 1917 = 173 P. W. R. 1917 = 43 
Ind. Cas. 350. A Court may modify or correct an award passed by an arbitrator 
Mder conations prescribed by clauses (a), (b) and (c) of para 12 of Sch. II of the 
Code of Civil Procedure. A decree passed on an award which has been so modified 
IS a proper decree in accordance with the award under para 16. A. L. R. 1933 Lah. 
572 = 34 P. L. R* 34 = A. I. R. 1933 Lah. 139=141 Ind Cas. 72. Where a prayer is 
only for tne modincation or remission of an award, the prayer comes within para 
12 or 14, and consequently Art. 158 of the Limitation Act is not applicable. A. L. R. 
1933 A. 290=1933 A. L. J. 519= A. I. R. 1933 AIL 648. 
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13. [S. 519.1 

Order as to costs 
tion. 


The Court may also make such order as it thinks fit res< 
of a b‘t peeling the costs of the arbitration where any 
^ question arises respecting such costs and 

the award contains no sufficient provision con- 


cerning them. 

Scope. — In case of omission of costs in award. Court can make order regarding 
costs. A. [. R. 1930 Oadh 89=7 O. W. N. 97=5 Luck. 678= 125 Ind. Cas. 508 ; see 
also 6 S. L. R. 226=19 Ind. Cas. 6ri •, 152 I. C. 373= A. I. R. 1934 Nag. 199=* 17 N. 
L. J 153. Court has power to reduce excessive costs which are not part of award, 
but award cannot be questioned. A. I. R. 1930 Sind 190= 123 Ind. Cas. 694. 

14. [S. 520.] The Court may remit the award or any matter referred to 

,,,, , arbitration to the reconsideration of the same 

^ “ 
remiitecl. fit,— 


(a) where the award has left undetermined any of ihe matters referred 
to arbitration, or where it determines any matter not referred to arbitration, 
unless such matter can be separated without affecting the determination of the 
matters referred ; 

(b) where the award is so indefinite as to be incapable of execution ; 

(c’) where an objection to the legality of the award is apparent upon the 
face of it. 

Scope. — Remittal of part of award is not proper. A. I. R. 1926 All. 567 = 24 A. 
L. J. 706 = 96 Ind. Cas. 53 ». It is open to parties to accept incomplete award. A. I. 
R. 1930 Cal. 2^5=50 C L. J. 323=125 Ind. Cas. 290. Where award decides some 
matters only, it cannot be taken that the remaining matters have bee 1 decided 
against the plaintiff. A. I. R. 1928 Lah. 874=29 P. L. R. 531=110 Ind. Cas. 738. 
Award is not illegal, where decision is based on personal knowledge with consent 
of panics A. I. R. 1925 Oudh 741 = 89 Ind. Cas. 832. Remitting award means 
remitting to same arbitrators. Setting aside award means miking order to supersede 
arbitration. A. I. R. 1921 Pat. 161 = 2 Pat. L, T. 277 = 6 Pat. L. J. 287 = 61 Ind. Cas. 
390. It is not competent to Court to force arbitrator to give decision against his will. 
18 A. L. J. 952 = 43 A. 101 = 59 Ind. Cas. 667. Arithmetical error in award does not 
lender it illegal. 42 A. 277 = 2 U. P.L. R. (A) 104= 18 A. L. J. 241 = 58 Ini. Cas. 585. 
An order remitting an award for reconsideration of the arbitrators is not open to 
challenge on appeal. 146 Ind. Cas. 22 = . A. I, R. 1933 Lah. 530. In the absence of any 
objection, the Court is not bound to scrutinise the terms of the award and satisfy 
itself before the passing of its decree, that the award disposed of all the matters refer- 
red to arbitration and if the award did not so dispose of them, suo motu to remit the 
award under para 14. A. L. R. 1933 Mad. 5;9 = A. I. R. 1933 Mad. 697 = 38 L. W. 
330 = 65 M. L. J. 376=1933 M. W. N. 831. Where a cas 5 is transferred after order 
of reference and before award, award should be filed before Court to which case is 
transferred. 146 Ind. Cas. 582=10 O. W. N. II96 = A I. R. 1933 Oudh 546. 
An award submitted by the arbitrators is fiiiil and the only excepiio.is are the 
cases where the award is the result of corruption or fraud and one other where the 
question of law necessarily arises on the face of the award, or upon some paper 
accompanying and forming part of the award. 10 O. W. N. 1196 = A. I. R. 1933 
Oudh 547 ; see also 145 Ind. Cas. 465 = 27 S. L. R. 96= A. 1 . R. 1933 Sind 260. 
Where the arbitrators determine iiiitier not referred to them it is open to Court to 
I emit the award to them again. 12 Lah. L. J. 3i4 = A. 1 . R. 1931 Lah. 215=131 
Ind. Cas. 303. A Court has no jurisdiction to remit an award made by arbitration 
on a ground other than those of Sch. 11 of the C. P. Code. A. 1 . R. 1935 Lah. 113. 

Clause (a). — Award exceeding terms of reference is void regarding e.Kceeding 
portion when it is separable from and independent of the test. 22 C. L. J. 237=31 
Ind. Cas. 33. Award on matters beyond terms of reference is without jurisdiction 
anti Court can remit it. A. I. R. 1926 Mad. 201 = 49 M. L. J. 523=91 Ind. Cas 745 ; 
A. L R. 1931 Lah. 215 = 12 Lah. L. J. 314 ; A. 1 . R. 1928 Lah. 915^110 1 . C. 401. 
Award is valid only to the extent of matters referred to it if they are separable. 
10 Pat. L. T. 53=115 Ind. Cas. 680; see also A. 1 . R. 1928 Sind 144=108 Ind. 
Cas. 791 : A. I. R. 1923 Rang. 130=1 Bur. L. J. 265 = 4 U. B. R. 157 = 72 Ind. 
Cas. 193. Court is not competent to amend arithmetical error in private award and 

C. P. Code.— 113 
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remit ir for re consideration. A. I. R. 1925 Lah. 86 = 78 Ind. Cas. 1042. Power to 
make partition include right to award maintenance. A. I. R. 1924 Oudh 84«io 
O. L. J. 226=73 Tnd. Cas. 39. Slip is not material irregularity in award. A. I. R. 
1925 Cal. 599*52 C. 100=88 Ind. Cas. 49. Award is vitiated where arbitrator 
leaves some matter undetermined. A. 1. R. 1934 All. 493. Where the award is 
incomplete it should be remitted for reconsideration. 146 Ind. Cas. 22 = A. I. R. 
1933 Lah . 530. Where an arbitrator neglects to consider some of the matters 
referred to arbitration he is guilty of an irregularity and the award is vitiated. 110 I. 
C. 396*A. I. R. 1934 All. 493. 

Clause (b). — Court is empowered to set aside award if uncertain. 3 O L. J. 
137 = 34 Ind. Cas. 355. Under clause (b), the award is to be remitted when it is 
indefinite as to be incapable of execution. 35 Ind. Cas. 761 = 3 O. L. J. 258. But 
where award is returned for modifying certain part only and this to remove inde- 
finiteness, the whole award cannot be altered. A. I. R. 1929 Sind. 164=116 Ind. 
Cas. 590. But where amount is not ascertained but can be made certain, arbii ration 
cannot be held as uncertain. A. I. R. 1930 Lah. 22 = 119 Ind. Cas. 726. Where 
extra amount is given to eldest son for services rendered, mere use of word jeshta 
hhagam does not make award void. A. I. R. 1930 Mad. 38 = 30 L. W. 868= 124 Ind. 
Cas. 209 ; 78 Ind. Cas. 238 = A. I. R. 1925 Mad. 301. Award is not uncertain if rate 
of exchange is not mentioned. A. I. R. 1924 Sind 117 = 17 S. L. R. 86 = 80 Ind. 
Cas. 1009. Award not specifying sum to be paid is not good ground for remittal 
if arbitrator has given rule for calculating amounts to be paid. A. I. R. 1922 Cal. 
447 = 49 C. 646=69 Ind. Cas. 995. 

Clause (o) — Court is empowered to remit an award if there is error of law 
patent on face of it. 44 B. 780 = 21 Bom. L. R. 1037 = 53 Ind. Cas. 799; see also 
loi P. R. 1868 ; 3 P. R. 1872. ‘ Error of law on the face of award” means errone- 

ous legal proposition which is basis of the award. A. I . R. 1925 Cal 599=52 C. 
100=88 Ind Cas. 49 ; see also 30 L. W. 868 = A. I. R. 1930 Mad. 38=124 Ind. Cas. 
209 ; A. I. R. 1931 Mad. 619=34 L. W. 507. Erroneous decision on point of law 
by arbitrator does not entail setting aside of award. 41 M. 1022 = 34 .M. L. J. 323 = 
24 M, L, T. 60=45 Ind‘ Cas. 644. Where th^i arbitrator considers all the evidence 
before him and the arguments of pleaders and then makes the award, mere mistake 
in construing contract referred to in award but not incorporated in it is not error 
on face of award. A, 1. R. 1927 P. C. 164=55 C. 126=54 I. A. 427=53 M. L. J. 18 
= 29 Bom. L. R. 1150 = 46 C. L. J. 9 = 3* C. W. N. 1027 = 39 M. L. T. 6r = 2i S. L. 
R. loi (P. C.)=i04 Ind Cas. 476. An error in law on the face of the award must be 
found in the award or a document actually incorporated therein, and which is the 
basis of the award. A. I. R. 1926 All. 501 = 48 A. 475 = 24 A. L. J. 480 = 95 Ind. 
Cas. 416. Failure of arbitrator to ask parties to produce witness is not a 
defect for setting aside the award. 158 I. C. 832 = A. I. R. 1935 Rang. 308. 

16. [S. 521.J (1) An award remitted under paragraph 14 becomes void on 
Grounds for setting aside ff'*“reoflhe arbitrator or umpire to reconsider 
award. “ward shall be set aside except on 

one of the following grounds, namely : — 

(«) corruption or misconduct of the arbitrator or umpire ; 

{h) either party having been guilty of fraudulent concealment of any 
matter which he ought to have disclosed, or of wilfully misleading or deceiving 
the arbitrator or umpire ; 

(r) the award having been made after the issue of an order by the Court 
superseding the arbitration and proceeding with the suit or after the cxpration 
of the period allowed by the Court, or being otherwise invalid. 

(2) Where an award becomes void or is set aside under clause (1), the Court 
shall make an order superseding the arbitration and in such case shall proceed 
with the suit. 


Scope.— Paragraph 15 contemplates the entertaining by the first Court of all 
possible grounds which can be urged against the validity of the award. A. 

^ j A. 226 = 23 A. L. J. 997*90 Ind. Cas. 904. Paras 15 

and Jbacp^d for their operation on a valid reference. A. I. R. 1925 Cal. 812=52 
559*42 C. L. J. 26=29 C W. N. 886 = 8r Ind Cas. 633. It is only the parly 
prejudiced by the exercise of excessive authority by the arbitrator who is entitled 
to object to the award by reason of it. A. I. R. 1927 Sind 2 o 6 ««ioa Ind. Cas. 
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277 * An award should not be set aside merely upon the ground that the decree 
based on it would not be one which would have been ordinarily passed by the 
Court in which that suit was instituted. A. I. R. 1928 Oudh 1 = 3 Luck. 1 = 4 O. W. 
N. 1085 (F. B.)=io 7 Ind. 035,545. Where parlies and arbitrator agree to with- 
draw reference, arbitration should be superseded. Reference can be revived only by 
fresh agreement, nof by resiling from previous resolve by one of the parties. A. I. R. 
1934 All. 95. Award not warranted by terms of reference and going beyond it is 
not enforceable. A. I. R. 1934 All. 117* A clause in a compromise petition provid- 
ing that any of the parties thereto may object to the award on any account is 
contrary to para 15. i Pat. L. J. 306 = 2 Pat. L. W. 377=»35 Ind. Cas. 358. Agree- 
ment to object to award does not preclude parties from objecting on the ground of 
fraud or bad faith of arbitrators. If arbitrators imparted their personal knowledge 
without giving an opportunity of testing such knowledge, it is misconduct on their 
part. 107 P. W. R. 1916=117 P. R. 1916 = 34 Ind. Cas. 192. The filing of a suit 
regarding the same subject- matter does not ipso facto render the arbitrators 
functus officio, A. I. R. 1924 Sind 105=17 S. L. R. 15 = 80 Ind. Cas 969. The 
only lime for entertaining the charge of mis-conduct is when the award has 
been filed. A. 1. R. 1923 Cal 410=27 C. W. N. 420=80 Ind. Cas. 459. Words 
“arbitration and award" and "award** in s. 14, Arbitration Act, and para 15 Sch. 2, 
C. P. Code respectively allow of no distinction. A. I. R. 1930 Bom. 43 = 32 Bom. 
L. R. 389= 54 B. 696= 126 Ind. Cas. 305. In case of a private reference to arbitration 
the award if it exceeds scope of the reference is not invalid ; the portion of the 
award dealing with the matter referred is valid and can be enforced provided it is 
separable from the rest. 10 P. L. T. 53= 115 Ind. Cas. 680. Though one of the parties 
is minor represented by guardian there is nothing wrong in parties agreeing to 
abide by award of majority. A. I. R. 1929 Mad. 144=115 Ind. Cas. 367. Where 
reference under para 3, Sch. 11 in a partition suit was with regard to ’‘dispute 
in suit” and where parties during arbitration proceedings by consent suggested 
certain method for partition the question being not in dispute at the time of 
reference, award based on such future agreement it not invalid. A. I. R. 1926 
All. 567 = 24 A. L. J. 705 = 96 Ind. Cas. 531. One and the same arbitration cannot 
be held as to matters within the jurisdiction and matters without the jurisdiction 
between the parties to the suit and between them and other persons and partly 
upon an order of reference and partly under agreement. A. I. R. 1925 P. C. 293 = 
28 Bom. L R. 217 = 92 Ind. Cas. 633=53 1 . A. i = 53C. 258 = 27 P. L. R. 35 = 3 
P. L. R. 330 = 43 C. L. J. 14 = 49 h. J. 812 = 24 A. L. J. 13 P. C. An arbitrator 
is not entitled to adopt the procedure of a special nature unless all parties 
affected by it agree to the adoption of such procedure. 93 Ind. Cas. 840. Fact 
that the award is not given within specified time is not sufficient for refusing to 
file agreement in Court, especially where there is provision in agreement allowing 
extension of time. 55 P. W. R. 19 * 9=155 F- R- 1919= 5* Ind. Cas. 636. If the 
parties are not given notice of any meeting at w'hich they would appear in the 
ordinary case that would clearly amount to misconduct and the award is liable 
to be set aside. A. 1 . R. 1924 Bom. 149=25 Bom. L. R. 392 = 85 Ind. 
Cas. 424. If an arbitrator consults strangers on question of law or as to 
the style, syntax or grammar of his award he is quite within his rights as an 
arbitrator but if he arrives at any findings of fact consulting people and if he allows 
them to affect his decision as assessors then there is misconduct. A. I. R. 
1925 Pat. 465 = 3 Pat. L. R. 59=6 P. L. T. 544=86 Ind. Cas. 773 - Where 
defendants are not present to prosecute their application to set aside their award, 
decree passed against them is not exparte. A. 1 . R. 1924 Pat. 603 =(1924) 
Pat. 170=3 Pat. 839=6 P. L. T. 212 = 83 Ind. Cas. 26. An award cannot be set 
aside merely because reference is not in writing. A. I. R. 1925 Oudh 269=11 O. 
L. J. 570=28 O. C. 74=80 Ind. Cas, 7. An award e.xceeding terms of reference 
is unenforceable. 151 I. C. 338 = A. I. R. 1934 All. 117. Order on objections to an 
award of an arbitrator should comply with the provisions of or, 20. r. 5. 154 I. C, 
31o=A. I. R. 1935 All, 519. 

Remitted under paragraph 14 .— Award remitted by Court for reconsi- 
deration of arbitrators, becomes void on their failure to re-consider it. 7. W. R. 
408^; 16 C. 168. 

When award can be set aside.— Ao award can be set aside only on the 
grounds mentioned in this para. 81 Ini. Cas. 574=28 C. W. N. 634= 1924 Cal. 
665 ; see also 119 Ind. Cas. 726=A. I. R. 1930 Lah. 22 ; 30 C. 397**7 C. W. N, 

545. 
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Corruption or misconduct.— Decision based oa secret enquiry and opinion 
of strangers amount to misconduct on pan of arbitrator. A. I. R. 

Lah. 111 = 131 Ind. Cas. 220; see also A. I. R. 1931 Lah. 65 = 130 Ind. Cas, 
833. Failure to record evidence when indisp^nsible, is misconduct. A. I. 
R. 1931 Lah. 65 = i30=5lnd. Cas. 833. Strict compliance with paras i and 
2 is essential for Court to refer to arbitration. A. I. R. 1931 Cal. 109 = 34 C. 
W. N. 813= 130 Ind. Cas. 137. Where one of the arbitrators was absent at some 
sittings but nothing important was done in his absence and in fact everything was 
done over again when all were present , there was no misconduct which would vitiate 
award. A. I. R. 1931 Cal. 53 = 58 C. 269=34 C. W. N. 689=129 Ind. Cas. 428 But 
taking evidence of plaintiff in the absence of defendant is misconduct on the part 
of arbitrators even when they are empowered to dispose of the case without taking 
any evidence. A. 1. R. 1930 Mad. 646=126 Ind. Cas. 735. But an objection to 
irregularity or improper conduct of an arbitrator may be waived by parties provided 
the parly waiving it has full knowledge of the defect. A, I. R. 1930 Sind 79= 123 Ind. 
Cas. 234 ; A. I. R. 1929 Sind 200=119 Ind. Cas. 529. But the mere signature of a 
party to an award does not estop him from contesting the validity of award. A. I. 
R. 1929 Rang. 166=7 Rang. 136=117 Ind. Cas. 574. Where arbitrators used per- 
sonal knowledge only in understanding and appreciating evidence, the award based 
entirely or almost entirely on evidence, is not bad. A. 1. R. 1929 Mad. 144= 144 Ind. 
Cas. 367. Refusing opportunity to party to proJuce evidence is misconduct, in Ind 
Cas. 82. Where no objection is taken to an award and a decree is passed in accor- 
dance with its terms the decree cannot be subsequently treated as nullity because the 
arbitrators had wrongly decided a mix^d question of fact and law. A. I. R. 1929 All. 
52 i = (i 929) A. L. J. 540=117 Ind. Cas 361. Arbitrators can not conduct enquiries 
behind back of parties. If they do so their awards are open to serious objections. 
9 P. L. T. 571 = 109 Ind. Cas. 21. The word ‘‘miaconduci” in this para does not 
necessarily imply fraud. But it may include cases where the arbitrator has failed 
to perform the essential duties which arc cast upon him as an arbitrator. A. I. R. 
1928 Bom. 49=52 B. 116=30 Bom. L. R. 92=107 Ind. Cas. 707; 152 I. C. 029 ; 
A. I. R. 1934 All. 658=148 I. C. 1168=1934 A. L. J. 694 ; 158 I. C. 379= A I. R. 
1935 Lah, 491 ; 155 I. C. 522 = A. I. R. 1935 Oiidh 349 ; 59 Bom. 268=155 I. C. 
669=A. I. R. 1935 Bom. 127 = 37 Bom. L. R. 69; A. I. R. 1936 Rang. igi. 
Where the award has been made by an arbitr.uor according to his own views 
as to what was right and proper in the circumstances, the award cannot be attacked 
on the ground of a technical misconduct in so far as he applied a perverse view of 
law. A. I. R. 1929 Oudh 1 = 50. W. N. 1001 = 113 Ind. Cas 785, Decision with- 
out giving notice to parties or hearing their comments on evidence is legal miscon- 
duct. A. 1. R. 1927 Lah. 447= 100 Ind, Cas. 896. Where umpire makes enquires 
behind back of parties, be is guilty of misconduct. A. I. R. 1927 Lah. 425 = 8 Lah. 
329=2 Lah. L. J. 218 = 28 P. L. R. 425=101 Ind. Cas. 153. Unless parties consent 
no arbitrator has a right to decide the matter on his personal knowledge and the 
award based on such knowledge is vitiated. A. I. R. 1926 Mad. 752=50 M. L. J. 
514=23 L. W. 68 i = ( i 926) M. W. N. 445 = 95 Ind. Cas. 740. But where particular 
arbitrator has been selected only because of his personal knowledge in the matter 
in dispute, it would not be a misconduct on his part to use his personal knowledge 
in coming to a certain decision. A. I. R. 1926 Bom. 527 = 28 Bom. L. R. 986=97 
Ind. Cas. 673; A. I. R. 1935 Mad. 152=159 I. C. 1059=69 M. L. J. 558=1935 
M. W. N. 572. 

When parlies have agreed to abide by decision of a tribunal of their own 
selecti'^n unless there has been something radically wrong and vicious in the 
proceeding it must not be set aside. An award should inot be set aside on the ground 
ofhighly technical error. A. I. R. 1925 Rang. 383 = 3 Rang. 387 = 91 Ind. Cas. 
654. An arbitrator, who makes secret inquiry and relies on opinion of third parties 
is guilty of misconduct. A. I. R. 1931 Lah. 111 = 131 Ind. Cas. 220. Examination 
of witnesses out of the hearing of the parties amounts to misconduct. A. I. R. 
1931 Mad. 619=1931 M. W. N. 451 = 34 L, W. 507** 133 Ind. Cas. 522. Omission to 
examine witnesses may also amount to misconduct. A. I. R. 1931 Lah. 65=130 Ind. 
Cas. 833. Taking legal advice upon the general rules of law bearing upon the case 
does not amount to misconduct. 1931 A. L. J. 1196=54 C. L. J. 372 = 61 M. L. T. 
623 (P. C.) = 33 Bom L. R. 1536=35 C. W. N. 1287-34 L. W. 676=8 O. W. N. 
1066— A. I. R. 1931 P. C. 289. An error in calculation, unless so palpable and gross 
as to afford strong evidence of misconduct, is no ground for interference by Court. 
But the Court is not competent to correct the error. 133 Ind. Cas. 522=34 L. W. 
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507=1931 M W. N. 451= A. I. R. 1931 Mad. 619. Where the parlies appointed two 
arbitrators one for each and an umpire and aj^reed to abide by the decision of the 
majority and the award of the umpire substantially agreed with one arbitrator but 
there was a difference as to the amount which plaintiff was entitled to, the lower 
Court accepted the award of the umpire. Held even though the award was of no 
avail, because there was no majority, the decree cannot be changed under s. 115 
C. P. Code. 1931 A. L. J. 906= 134 Ind. Cas. 30 An arbitrator is guilty of miscon- 
duct if he delegates his functions and his award is invalid. 22 C. L. J. 237 = 31 Ind. 
Cas. 33. An arbitrator who has got personal interest not known to the party, can 
not act as such unless the interest is very small. 19 C W. N. 165 = 31 Ind. Cas. 597. 
Arbitrators with expert knowledge of the particular trade in relation to which a 
question is psnding before them can use their personal knowledge of the usages 
of that trade. 41 B. 518= 18 Bom. L. R. 532 = 37 Ind. Cas. 271 ; see also 57 Ind. Cas. 
6 o 4 . The presence of all the arbitrators at all meetings and above all at the last 
meeting when the final act of the arbitrators is done is essential. 49 Ind. Cas. 522. 
Arbitrator deciding dispute upon his own personal knowledge and without taking 
evidence is fatal to the award in the absence of special agreement. 42 A. 185=18 
A. L. J. 78=54 Ind. Cas 443 ; 57 Ind. Cas. 604. Where a person is guilty of a final, 
irrevocable or conclusive refusal to have anything to do with an arbitration, the arbi- 
trators need not give notice but may proceed exparte. 47 Cal. 29=56 Ind. Cas. 325. 
Arbitrators must not receive or act upon evidence or decid e upon grounds which 
would render their award utterly unfair and worthless. An arbitrator can act 
ex-parte in some cases. 13 S. L. R. 75 = 53 Ind. Cas 337. Refusal of an arbitrator 
to summon witnesses cited by a party does not vitiate the award where there is 
nothing to show that the arbitrator was not acting within his powers and wherein 
the exercise of a wise and prudent discretion, he declined to summon them. 39 
Ind. Cas. 767. Where arbitrator takes evidence or hears argument in the absence 
of one party without giving notice he is guilty of misconduct. Arbitrator need not 
give any farther notice when defendant knew that arbitrator was proceeding inspite 
of repealed notice of w ihdrawal. 33 Ind. Cas. 467 ; see also 49 Ind. Cas, 
303 ; A. I. R. 1925 Lah. 507 = 7 Lah. L. J. 463=26 P L R. 706 = 88 Ind. Cas. 161. 
Simply because the arbitrator asks a perso.n certain question relating to the accounts 
in the absence of the piriies, it cannot be said that he misconducts himself. A. 1 . R. 
1935 Pal. 16. 

Where award is impeached owing 10 defendants having given filse evidence 
supporting fraudulent accounts, it is open to review but is not liable to be set aside 
by suit. 98 P. R. 1915=179!’ W. K. 1915=31 Ind. Cas. iq 6. An arbitrator has 
power 10 deicrinine a iniitei relating to a j>ini family business and to award share 
in favour of e'^en a stranger where finding is recorded with full consent of parlies, 
18 A. L. J 241 = 42 A. 277= 58 Ind. Cas. 585. Where both arbitrators are pleaders 
the mere fact that one has appeared for the other in various cases without fees does 
not show that the latter would not take a fair view of the matter under arbitration. 
A. I. R. 1930 Sind 190=123 Ind. Cas. 694. Where an award does not decide the 
real question at issue, it is vitiated by technical misconduct. A. I. R. 1930 Sind 
103=125 Ind. Cas. 824. Where some of the arbitrators give evidence in arbitration 
proceeding before them but parties allow ihem to do so without objection and where 
conduct of parties show that it was within their contemplation while entering into 
contract to refer that they should thus give evidence, award is not invalid. A. I. R. 
1931 Cal. 53 = 34 C.W.N. 689=58 C. 269=129 Ind. Cas 428. Mere fact of questioning 
the parlies on different dales does not amount to misconduct so long as the parties 
are given an opportunity of meeting the representations made by the other side. 
A. I. R. 1926 Mad. 1158 = 24 L. W, 482 = 97 Ind. Cas. 478. Wn ere the order of 
reference implies that no further evidence was to be put forward by the parlies and 
that parties have sufficiently stated their case, absence of notice by arbitrators that 
they were prepared to receive evidence does not render award invalid. A. I. R. 1927 
Mad. 1010= 106 Ind. Cas. 332. In case of agreement of parties that proceedings 
in one suit may be used to determine the questions in the cross suit, the arbitrators 
did not set issues in the later award, held the award was not invalid. 38 C. W. 
N. 784. 

The Court will set aside an award if there is an error of law patent on the face 
of it. Legal misconduct means misconduct in the judicial sense of the word, not 
from a moral point of view and means some honest though erroneous breach of duty 
causing a miscarriage of justice. Where the arbitrators admit improper evidence 
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and are misled by it they commit an error of law patent on the face of the award 
and this can amount to legal misconduct. A. I. R. 1924 Sind 75=17 S. L. R. 353. 
Whether the arbitrator can import their own personal knowledge into the considera- 
tion of the case depends upon the terms of submission to arbitration. A. 1. R. 1925 
Mad. 1086=49 M. L. J. 1 15 = (1925) M. W. N. 503 = 88 Ind. Cas. 660. No 
arbitrator performing his functions can listen to confidential information adverse 
to one or the other party without committing grave misconduct. A. 1. R. 1925 
Pat. 465 = 6 P. L. T. 544=86 Ind. Cas. 773 Where an arbitrator refuses to allow 
evidence under honest belief of want of jurisdiction to admit it, the award is not 
vitiated by misconduct. A. I. R. 1924 Oudh 4oo=ii O. L. J. 142 = 78 Ind. Cas. 
378. Where the umpire made the award without giving the parties opportunity 
to be heard, the award should be set aside. A. I. R. 1024 Sind 27=i7S. L. R. 
172 = 83 Ind. Cas. 543. Where there is no provision for making and publishing the 
award in the submission neither the award is invalid nor the arbitrators are guilty 
of misconduct if they do publish the award. A. I. R 1924 Nag. 204 = 78 Ind. Cas. 
194. Where parties to arbitration do not produce evidence and the award is based 
on hearsay and conjecture it can be upheld. A. I. R. 1922 Lah. 480 = 67 Ind. Cas. 
866. Arbitrators cannot make private enquiries. But where the Court has found as a 
fact that the decision of ihe arbitrator was based excl'is'.vely on the evidence recor- 
ded in the presence of both parties there is no ground for interference. A. 1. R. 1923 
Oudh 235 = 26 O. C. 107 = 74 Ind. Cas. 401. It is improper on the part of an arbitra- 
tor to get information from one side in the absence of the other ; but consent of the 
parties will cure the defect. A minor's guardian can not waive the minor's right. 
A. I. R. 1 923 Mad. 301=47 Mad. 30=17 M. L. J. 7i = (i923) M. W. N. 7 = 32 
M. L. T. 32 = 44 M. L. J. 2)3 = 73 Cas. 470 ; see also A. I. R. 1923 Rang. 187 = 
1 Rang. 15 = 2 Bur. L. J. 30 = 74 Ind. Cas. 6. Irregularities in procedure of arbi- 
tration may be waived provided parties knew of them. 10 L. W. 57=51 Ind. Cas. 
53. An award made out of time is not necessarily void, it is only voidable and 
becomes binding if not sought to be set aside within 10 days after it is bled. 4 Pat. 
L. J. 265 = 50 Ind. Cas. 52. Where arbitrator communicates information gained 
privately to other arbitrators without objection from parties there is no misconduct. 
A. I. R. 1921 Mad. 271 = 41 M. L, J. 276=14 L. W. 394=1921 M. W. N. 509 = 65 
Ind. Cas. 676. Where the arbitrator is silent in his award as to a point originally 
submitted to him but which in fact he found to be no longer in controversy, the aw- 
ard is not vitiated. A. 1. R. 1921 All. 384=43 A. 108 = 60 Ind. Cas. 626. Court in 
setting aside award must supersede arbitration. A. I. R. 1921 Pat. 16=2 Pat. L. T. 
277=6 Pat. L. J. 287 = (i92i) Pat. 170=61 Ind. Cas. 390. Where the reference is 
cancelled Judge has no power to look at the award subsequently submitted and 
treat It as if it were the report of the commissioner. A. I. R. 1922 Lah. 194 = 4 Lah. 
L. J. 48. Where the arbitrator makes private communication with one of the parlies 
unknown to the other during course of arbitration proceedings he is guilty of mis- 
conduct except when reference authorises such communication and the award can 
be set aside. L. R. 3 A. 84. An arbitrator to whom a dispute about succession to 
property is referred by a Hindu joint family, so long as he is not compelled that he 
should decide only according to Hindu Law. can take into consideration wishes of 
parties and decide in accordance therewith. A. I. R. 1921 Lah. 34 = 2 Lah. 114 = 
3 Lah. L. J. 349 = 73 P- L. R. 1921 =61 Ind. Cas. 628. Award given after lime fixed 
is not valid A I. R. 1933 Lah. 173=145 Ind. Cas. 129. Even before the award 
is made the Court can deal with the misconduct of the arbitrators. i46 Ind. Cas. 
1081 = A. I. R. 1933 Pat. 566. Arbitrators can accept a compromise by the parties 
under s. 32, rule 7. 145 Ind. Cas. 329=34 P. L. R. 397 = A. I. R. 1933 Lah. 538. 
Award'hased on reference without authority of a party can be challenged in a suit. 
1933 M. W. N. 1475. Court should summon arbitrators as witnesses at (he instance 
of a party who impugns the award on the ground that the arbitrator held his enquiry 
in the absence of the objector 34 P. L. R. 397 = A. I. R. 1933 Lah. 538= 145 Ind. 
Cas. 329. An award can be set aside if the arbitrators grants excessive costs. 
27 S. L. R. 327 = A. I. R. 1933 Sind 295= (46 Ind. Cas. 439. The fact that an award 
has been filed after the time allowed by Court, maybe set aside by Court, but 
if not set aside it is a valid one 10 O. W. N. 177 = A. I. R, 1933 Oudh 563. 
Arbitrators taking fees from one side only the other side being unable are not gQilty 
of such misconduct as would require setting aside of their award. 38 C. W. N. 784. 

Clause (b), — Where the arbitrator is directly interested in the subject-matter of 
the litigation a party knowingly not disclosing the matter to Court when the case 
is going to be referred is guilty of fraudulent misconduct, A. I. R, 1926 Oudh 307 
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= I Luck. 139= 13 O. L. J. 224=3 o. W. N. 279= 63 Ind. Cas. 446 ; see also 25 C. 
141 ; 29 C 678. Party coming to relationship of the opposite party with the arbi- 
trator and omitting to object in ignorance of his right to revoke is not barred by the 
operation of waiver. 155 1 . C. 5 22 = A. I. R. 1935 Oudh 349. 

Clause (o). — In cl. (c) sub-para i para 1 5 words “or being otherwise invalid*’ 
have same bearing as word ‘‘invalidity'* referred to in clause (c). A. I R. 1931 Cal. 
211= 52 C. L. J. 298=35 C. W. N. 238= 58C. 628= 130 Ind. Cas. 209 ; see also 34 C. 
W. N. 813=130 Ind. Cas. 137. Ground is not efusdem generis with previous grounds 
mentioned. A. I. R. 1934 All. 95. The words “or being otherwise invalid” can not 
cover award where reference itself is bad. A. I. R. 1928 All. 740=50 A. 055 = 26 A. 
L. J. 1009= no Ind. Cas. 881 •, 159 I. C. 44f = A. I. R. 1935 All. 1014. Where an 
arbitrator in a reference pending suit treats person not a party to the suit as a party 
to arbitration and decides disputes between parties and such person, however, justj the 
award may be “it is otherwise invalid '* A. I. R. 1927 Sinr^ I93= loi Ind . Cas 802. An 
award made otherwise than in accordance with the order of reference is ‘‘otherwise 
invalid’* within para 15. A. I. R. 1925 P. C. 293 = 28 Bom L. R. 217 = 49 M. L. J. 
812 = 3 O. W. N. 127 = 24 A. L J- 13 = 43 C. L. J. 14-27 P . L. R 35 = (i9j 6) M. W. 
N. 96 = 3 Pat. L.R. 33 = 53 I. A. 1 = 53 C. 258 (P. C.)=92 Ind. Cas. 633, The 
words “being otherwise invalid” imply that any objection to the award on the ground 
that it is not an award or on the ground of its invalidity should be made when the 
award is filed. A. I. R. 1924 Bom. 324 = 26 Bom. L. R. 171 = 79 Ind. Cas. 723. The 
words “or otherwise invalid” in para 15 are not e j us dem generis with the other cases 
mentioned therein but are meant to include all cases of invalidity on grounds other 
than those mentioned. 34 M. L. J. 7^ = 23 M. L. T. 89=495 Ind. Cas. 763 ; 12 Rang.* 
675 = 156 I. C. 414= A. I R. 1935 Rang. 94. An award may be challenged on any 
ground whatsover because of the words “being otherwise invilid” A. l.R. 1936 Oudh 
I. There is nothing in para 15 to indicate that there is any necessity for the award 
being submitted or delivered or filed in time in order to maintain its validity. 38 C. 
W. N. 784. 

Revision. — Revision under s. 115 C. P. Code is not competent against an order 
passed under Sch. 11 , para 15, setting asivie an award, and directing trial of suit to 
proceed. 34 Bom. L R. 376=138 InJ. Cas. 215 = A 1 . R. 1932 Bom 232 = A. L. R. 
1932 Bom. 79 An appeal lies against an order setting aside an arbitration as the 
proceedings amount to a suit on which decree should follow. The rejection of an 
award is not open to revisi'Ui. 107 P. W. R. 1916=117 P. R. 1916 = 70 P. L R. 
> 9*7 = 34 Ind. Cas 192. An objection to the validity of a reference is not an objec- 
tion within para 15. Any order passed on such objection is open to revision. A. I. 
R. 1926 All. 258=48 A. 239 = 24 A. L. J. 235 = 91 Ind. Cas. 930. Court’s omission 
to give notice of the filing of the award to the parties is a gooi ground for revision. 
A. I. R. 1926 Cal. 1018 = 94 Ind. Cas. 115. Judgment in accordance with award are 
to be final. Therefore unless Judge exercises jurisdiction wrongly there should be no 
interference in revision. A. I. R. 1928 Mad. 48=105 Ind. Cas. 105. Revision lies 
against order refusing .0 set aside award. A. I. R. 1939 Lah 369=111 Ind. Cas. 
145. Where reference itself is impugned owing to dissent of parties, judgment and 
decree is appealable under para 16. A. l.R. 1931 Cal. 109=34 C. W. N. 813 = 130 Ind. 
Cas. 137. High Court in revision cannot set aside decree in accordance with award 
on ground that one of three punches refused to sign award. A. I. R. 1927 All. 573 = 
100 Ind. Cas. 76. Revision does not lie against order superseding award made in 
pending case and directing suit to proceed. A l.R 1925 All. 566 = 23 A L.J. 656=89 
Ind. Cas. 173. Arbitration proceedings entered upon in the course of a trial of a suit 
do not constitute a separate case within s ii5and therefore an order setting aside 
an award is not open to revision. A. 1 . R. 1926 Lah. 191=26 P. L. R. 253. Revision 
does not lie where Court supersedes award on misinterpretation of terms of reference. 
A. 1 . R. 1922 All. 64 = 20 A. L. J. 117 = 65 Ind. Cas. 779. If the judgment of the 
Court is pronounced according 10 the award under paragraph 16 there is neither 
appeal nor revision. A. I. R. 1929 Sind 1= 15 S. L. R. 165 = 65 Ind. Cas. 50. Where 
award was set aside on ground that reference oughc not 10 have been made, held 
that If vision lay. A. I. R. 1921 All. 16=43 A. L. J. 33 = 60 Ind. Cas. 

857. When objection to an award is disallowed, a decree based on award cannot be 
questioned either in revision or in appeal. 10 O W. N. 669 = A I. R 1933 Oudh 327. 
Where some of the arbitrators took part in the hearing but no objection was taken 
and thereby the award was not affected on merits, an order confirming such an 
award can not be questioned in appeal or in revision. 38 L. W. 927 = A. 1. R. 1933 
Mad. 862 = 65 M. L. J. 755 . A. I. R. 1936 Mad. 619. 



904 


THE CODE OP CIVIL PROCEDURE. 


[Scb. 11, Para 16. 


16. [S. 622.] (1) Where the Court sees no cause to remit the award or any 
. 5 . . u j* . of the matters referred to arbitration for re-con- 

aw£nd™^”^ ^ according to manner aforesaid, and no applica* 

tion has been made to set aside the award, or 
the Court has refused such application, the Court shall, after the time for 
making such application has expired, proceed to pronounce judgment accord- 
ing to the award. 


(2) Upon the judgment so pronounced a decree shall follow, and no appeal 
shall lie from such decree except in so far as the decree is in excess of, or not 
in accordance with, the award. 


Scope. — Para i6 contemplates award made in cases where there has been valid 
submission. Where reference itself is impugned for want of consent or any other 
cause an appeal will lie against the decree passed on the invalid award. A. I. R. 
193? Cal. 109=34 C. W. N. 813=130 fnd. Cas. 137 ; see also A. I. R 1931 Cal. 211 
= 35 C. VV. N. 738=58 C. 628=52 C. L. J. 29S ; but see A. I. R. 1929 Lah. 479=10 
Lah 871 = 31 P. L. J 165=116 Ind. Cas. 559 ; A I. R. 1927 Lah. 362 = 8 Lah. 693 = 
9 Lah. L J. 569=104 Ind. Cas. 202. Para 16 (1) does not prevent the Court from 
passing a decree on an award even without giving the parties 10 days’ lime to file 
their objection, if the parties so desire. 27 N L. R. 240= 134 Ind. C.is. 282 = A. [. R. 
1931 Nag. 1 12. Where the objection is rejected a decree should be pissed on the 
award and a finality attaches to such a decree which cannot be chillenged in revision. 
134 Ind. Cas, 30= 1931 A. L. J. 906. The Court should not pronounce judgment 
within 10 days of the receipt of the award, which is the period for putting in 
objection. 152 I. C. 157 = A. I. R. 1934 Mad. 619 = 67 M. L. J. 377. Court should 
not suo main fix the date for evidence in support of an objectian to an award fi^ed 
in the Court It is for the parties to move the Court f>r the pjrp>se. A. 1. R. 1926 
Lah. 584 = 96 Ind. Cas. loS. Where Court without further trial passed decree 
immediately after a report is filed, procedure is wholly irregulir whether report is 
considered as award or as commissioners report. A 1. R. 1929 Mad. 78)= 129 hid. 
Cas. 5. The question whether a pany is interested must be decided on the factf 
of each case. A I. R. 1931 Lah. 126=32 P.L.R. 44=131 Ind. Cas. 348. It is not 
for the arbitrator to dismiss or decree the suit. 159 I. C. 35 = A. 1. R. 1935 AIL 

372 = 1935 A. L. J. 396. 


A decree must be passed in a':cordan:e wlih tha award af.er the application for 
setting it aside on grounds of misconduct and illegaliry haa been dismisac i. A. 1. R. 
1924 All. 788 = 46 A. 6S6 = 22A. L. J. 676=L. R. 5 A 465 Civ. = 82 Ind Cas. 16 
Oial award has the same effect as the written 0.1*. It also bars a fresh suit for 
deiling with the same subject-matter. A. 1. R. 1924 Ring. 60 = 2 liur. L. J. 163 = 
79 hid. Cas. 742. An agreement not to object to the aw.irJ o 1 ground other than 
those of fraud, c inno* prevenr party to the agreement fro.n injving to set it aside 
on the ground of ilhgaliiy on the face of it. A I. R. 1922 Mad 179 = 45 M. 466 = 
15 L. \V. 160 = (1921) M. vV. N. 793 = 71 Ind. Cas. 266 Suit to set aside award is 
not competent. The only way is by wiy of appliciiui t) :Iie Cun to set it aside. 
13 Bur. L. T. 34= *0 L B, R. 106= 56 Ind. Cas. 677. Passing of decree in terms of 
an award is no ground for refusing to restore on merits application of objection to 
the award dismissed for default. 18 A. L. J. 756 = 2 U. P. L. R. (A) 253 = 57 Iml. Cas. 
200. 


Where invalid part of the award cannot be separated from the valid pirt, the 
whole award is bad and is. iberefore, null and void A l.R 1922 Cil 399 = 3i C. L. J. 
253 = 66 Ind. Cas. 342. VVhen one of ihe partie*. takes an objecion to the award 
and a{..rees to indemnify the other, latter can sue him for damages on breach of 
the agreement. 38 M. L. J. 470=57 Ind. Cas. 952. A suit on the original cause of 
action is barred after award has been made. 13 S. L. R. 75= 53 In J. Cas. 337. 
Time for filing objections to an award cannot be e.xtended. 13 N. L. R. 172 = 42 
Ind. Cas. 266. Award can be pleaded as a defence in a civil suit regarding the 
matter in respect of which award was m.ade. 173 P. VV. R. 1917=99 P. R. 41917 = 
43 Ind. Gas. 350 ; see also 8 L. 13. R. I57 = 33 lod. Cas. 554. Court acts with 
material irregularity when it does no* give lime to adduce evidence in support of 
objections raised against validity of the award. 3 O. L. J. 583 = 37 Ind. Cas. 400. 
Expression in the award capable of many interpretations should be interpreted in 
the execution proceedings of the decree following the award. 3 O. L. J. 258=35 Ind. 
Cas. 761. Award is to be regarded as submitlcl oa the date fixed by the Court 
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for filing it and the time for objection to the filing of the award is to be consulted 
from such date. 14 P. W. R. 1916=34 Ind. Cas. 250. Decree in terms of the award 
before the expiry of lime allowed for making an application to set aside the 
award is illegal. Decree in terms of award is not binding on the minor unless the 
Court finds it beneficial to the minor, g S. L. R. 183 = 34 Ind. Cas. 845. Where an 
award is objected to, decree in terms of award without allowing objections to be 
proved by evidence is invalid, A I. R. 19^4 Mad. 614=152 I.C. 157 = 67 M. L. J. 377. 

Sub section 2. — Though decree based on award is not appealable it is open to 
revision if Court acts without jurisdiction or fails to exercise jurisdiction or acts with 
material irregularity in dealing with award. 31 Ind. Cas. 458. Omission of sanc- 
tion under order 32, r. 7 is no basis for revision. 99 P. R. 1915=207 P. W. R. 1915 = 
32 Ind. Cas. 250. Appeal does not lie from an order recording an award. i Pat. L. J. 
90=2 Pat. L. W. 411 = 34 Ind. Cas. 105 see also i Pat. L. J. 306=2 Pat. L. W. 377 
»35 Ind. Cas. 358. Appeal does not lie against decree passed in terms of an award 
unless it is in excess or not in terms of an award. 15 A. L. J. 453 = 39 A. 401 = 39 
Ind. Cas. 730 ; see also 35 Ind. Cas. 914 ; 46 Ind Cis 785. Decree made in terms 
of the award can be appealed ag.iinst for want of consent if the parties are interested. 
49 Ind C.as. 262. Revision lies from an order disposing of objetaions to award with- 
out giving ihe'.party opportunity to substantiate them. A. I. R. 1921 Lah. 249 = 3 
Lah.|L J. 487 = 20 P. L. R. 1922 = 64 Ind. Cas. 394. Appeal does not lie from a 
decree jiassed in terms of the award even though no time has been given to object 
to it. But the High Court may exercise its jurisdiction under s. 115. A. I. R. 1921 
Bom. 32 = 45 B. 832=59 Ind. Cas 811. Order disposing of objections to an award 
can not be appealed agiinst. A- 1. R. ^922 Lah. 369=3 Lah. 296=69 Ind. Cas. 583 ; 
see also A. I. R. 1922 Mad. 429=15 L. W. 111=31 M. L T. 52 = (i922) M. W. N. 
423 = 70 Ind. Cas. 410. Decree passed in terms of the award after objections to the 
filing of the award are disposed of legally, and is not subject to revision. A I. R. 1923 
Oudh 235 = 26 O C. 107 = 74 Ind. Cas. aoi. Court hearing objections does not 
become Court of appeal. A. 1. R 1924 Oudh 400 = 11 O. L. J. 142 = 78 Ind. Cas. 378. 
Where decree is based on award, no appeal lies from it on the ground that the party 
appealing was not a party to the reference. A. I. R. 1931 Lah. 126=32 P. L. R. 44= 
131 Ind. Cas. 348. No appeal lies even when reference is made on minor's behalf 
without Courps leave. A. I. R. 1931 Cal, 211 = 52 C. L. J. 298 = 35 C. W. N. 238 = 58 C. 
628= 138 Ind. Cas. 209, No appeal lies from decree purporting to follow award except 
on ground that it is not based on an award. 12 Lah. L. J. 289=132 Ind. Cas. 180. But 
appeal lies when decree is passed without giving 10 days* time for objection. A. I. R. 
1930 Rang. 308=128 Ind. Cas. 847. Where objections against award are decided 
by trial Court, no appeal lies against decree in accordance with terms of award. A I.R 
1929 Nag. 264 = 26 R. L. R. 168=119 Ind. Cas. 694 ; see also A. I. R, 1927 All. 
120=49 A. 178=24 L. J. 1036=98 Ind. Cas. 993 ; A. 1. R. 1927 Pat. 135 = (1926) 
Pat. 161 = 7 Pat. L. T. 739 = 95 Ind. Cas. 321 ; A I. R. 1925 All. 541 = 86 Ind Cas. 
942 ; A. 1. R, 1929 Rang. 225 = 7 Rang. 269=149 Ind, Cas. 212. Decree passed 
terms of award but without giving sufficient time to the objector to adduce evidence 
in support, of his objection, can be appealed against. A. I. R 1925 Rang. 238 = 4 Bur. 
L. J. 39=88 Ind. Cas. 339. Appeal from an award on grounds other than those in 
para 16 (2) does not lie. A. I.R, 1926 Pat. 164 = 7 Pat. L T. 264 = (i925) Pat. 
324 = 91 Ind. Cas. 799. Where part of award is remitted for re-consideration but 
the arbitrators failing to do so, decree based partly on award and partly on Court’s 
finding can be appealed against. A. I. R. 1926 All. 567 = 24 A. L. J. 705 — 76 Ind. 
Cas. 531. No appeal lies from award made on reference, to which one of the 
parties had not consented Per Ashworth}, in A. I. R. 1927 All. 563*49 A. 
812 = 25 A. L. J. 606=102 Ind. Cas. 236 ; contra per Mukerjee J in Ibid, Where 
parties joined in suit when the Court is considering objections and joined in objec- 
tions, they are bound by Court's decision and no appeal lies against the decree at 
their instance. A. I. R. 1927 Lah. 362 = 8 Lah. 693=9 Lah. L. J. 569= 104 Ind. Cas. 
202. Where parties agreed to shut out oral evidence and substitute for it local inspec- 
tion by Judge the decision is appealable. A. I. R. 1929 All. 116=113 Ind. Cas. 762. 

TJiiough no appeal lies against the decree passed on an award, yet a revision is 
competent where the Court which passed the decree missed the jurisdiction con- 
ferred upon it. 1 18 Ind. Cas. 906. Where parties agreed that trial Judge should 
decide a case on certain documentry evidence and local inspection and further 
agreed to accept the decision, there is no appeal from decision of the Court. A. I. R. 
1929 All. 577*51 A. 88 s=(i 929) A. L. J. 1024=117 Ind. Cas. 107 •, see also ii N. 

C. P. Code —114. 
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L J. 247— 1 13 Cas. 365. Role prohibiting an appeal against a decree based on 
award does not apply where the objection is to the inherent jurisdiction of the 
Court to entertain suit. A. I. R. 1928 Lah. 730= 10 Lah. L J. 242= 1 12 Ind. Cas. 262. 
Where trial Court sets aside award and the lower appellate Court decrees suit in 
terms of it second appeal lies. A. I. R. 1928 Oudh 1 = 3 Luck. 1—4 O. W. N. 1085 
(F. B.)— 107 Ind. Cas. 545. But no second appeal lies from order recording award 
as compromise. A. 1. R. 1930 Lah. 860=31 P. L. R. 225 = 127 Ind. Cas. 705. A point 
against an award which could have been taken in the lower Court cannot for the 
first time be taken in revision. A. I. R. 1929 Cal. 831 = 125 Ind. Cas. 274- No 
appeal lies against decree passed on award under para 17 except so far as it is at 
variance with the award. A.. I. R. 1936 Lah. 6:7. 

Decree in accordance with award can be appealed against only if the arbitrators 
or the Courts have exceeded their jurisdiction or acted with material irregularity. 
A. I. R. 1925 Cal. 475 — 78 Ind. Cas. 335. Award made upon reference to arWtraiion 
made by a pleader having no authority in that behalf is invalid and decree thereon 
can be appealed against to the ordinary decree. A. I. R. 1924 Nag. 338=79 Ind. 
Cas. 48. When lime is given for filing objections to the award, the decree which 
was passed in terms of the award before the expiry of such time, is liable co be set 
aside in revision. A. 1. R. 1925 Rang. 103=76 Ind. Cas. 307. Decree based on 
award except when not based on valid award is no*; appealable but judgments or 
order passed on award are open to revision if th -re is miterial irregularity in the 
passing of it. 11 P. W. R. 1916=28?. R. 1916=^1 Ini. Cas. 700. No appeal 
is competent where the decree is in accordance with the award. The mere fact 
that in appeal the validity of the award is impeached on the ground that the 
party appealing was not a party to the reference does not take out the case out of 
this rule. 12 Lah. 408 = 32 P- L R. 44= A I. R. 1931 Lah. 126=131 Ind. Ciis. 348 ; 
see also A. 1. K. 1932 Lah. 239=33 L. R. 163 = 136 Iiul. Cas. 11 = 13 Lah. 528; 
138 Ind. Cas. 848=36 C. W. N. io69=A I. R. 1932 Cal. 713 *, i37 Ind. Cas. 
151 = 9 O. W. N. 191 = A. I. R. 1932 Oudh 156 ; I. R. 1932 Lah. 625 ; A. I. R. 1933 
Rang. 38=142 Ind. Cas. 835. Where a decree has been passed in accordance with 
the award, it cannot be interfered with in revision unless the decree discloses some 
excess or defect of jurisdiction or irregularity in the exercise of jurisdiction. 1933 
M. W. N. 831 = 38 L. W. 33 o==A. I. R, 1933 Mad. 697 = 65 M. L. J 376 ; see also 
146 Ind. Cas. 582=10 O. W. N. 1196= A. I. R. I933 Oudh 541 ; 34 P. L. R. 651 = 
A. I. R. 1933 Lah, 692= 143 Ind. Cas. 309. What is open to challenge is not the 
award but the decree and an appeal lies only if the decree is in excess or not in 
accordance with the award. A. I. R. 1935 Pat. 16=152 1. C. 838, but see 153 I C. 
764-A. I. R. 1935 Pat. 109 ; 12 Rang 675= A. I. R. 1935 Rang. 94= *56 I. C. 4*4 


Order of reference on agreements to refer. 


17. [S. 523.] (1) Where any persons agree in writing that any differ- 

Application to file in Court ‘f ^ ‘O «bila- 

agreement to refer to arbitra- “O"- ‘o ‘he agreement, or any of 

tion. them, may apply to any Court having jurisdic- 

tion in the matter to which the agreement 
relates, that the agreement be filed in Court. 


(2) The application shall be in writing and shall be numbered and regis- 
tered as a suit between one or more of the parties interested or claiming to be 
interested as plaintiff or plaintiffs and the others or other of them as defendants 
or defendant, if the application has been presented by all the parties, or, if 
otherwise, between the applicant as plaintiff and the other parties as defendants. 

(3) On such application being made the Court shall direct notice thereof 

to be given to all the parties to the agreement, other than the applicants, 
requiring such parties to show cause, within the time specified in the notice, 
why the agreement should not be filed. ,, 

(4) Where no sufficient cause is shown, the Court shall order the agree- 
ment to be filed, and shall make an order of reference to the arbitrator 
appointed in accordance with the provisions of the agreement or, if there 
is no such provision and the parties cannot agree, the Court may appoint itn 
arbitrator. 
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Scope. — The scope of this para is no more than this : that where an agreement 
of reference to arbitration has been entered into by the parties but the arbitrators 
have not so far functioned, the Co”rt has power to enforce to agreement against the 
parties where the arbitrators are ready and willing to act in terms of the reference. 
Para 17, far from implying an ouster of jurisdiction, predicates that the arbitrators 
have the jurisdiction to act on the reference and the Court should step in and ask 
them to exercise their powers as arbitrators if they are agreeable to do so. 1932 
A. L. J. 331**37 Ind. Cas. 198 = A. I. R. 1932 All. 348 = A. L. R. 1932 A 727. This 
para and the subsequent paras refer to cases where the parties agree in writing to 
refer to arbitration any difference between them independently of the Court. A 
proceeding under this para does not commence with a plaint. Sub-para (2) of para 17, 
however, provides that an application to file in Court an agreement to refer to 
arbitration shall be numbered and registered as a suit between one or more of 
the parties interested or claiming to be interested as plaintiff or plaintiffs, and 
others or other of them as defendant or defendants. This provision does not 
convert the application into a suit for all purposes. When the law says that the 
application shall be numbered and registered as a suit it implies that it is not in 
fact a suit. If it were really a suit, it must profiorio v'^ore have all the attributes 
of a suit ; and it would be wholly redundant to enact that it shall be numbered and 
registered as a suit. It is to be observed that the proceeding, which commences 
with an application under para 17 is governed by the special procedure prescribed 
by the second schedule and not by the rules applicable to a suit. 13 Lah. 672>«i37 
Ind. Cas. 266=33 P. L. R. 508= A. I. R. 1932 Lah. 374. Question as regards the 
title to revenue-paying land is within the jurisdiction of civil Court and as such 
question might well be referred to arbitration. A. 1. R. 1930 Lah. 836=11 Lah. 470 
= 122 Ind. Cas. 724. Mortgage decree in terms of award made under para 17 is not 
a decree under Order 34. rules 4 and 5 have therefore no application. A. I. R. 1927 
Sind 103 = 19 S. L. R. 202 = 99 Ind. Cas. 178. Award is not valid unless concurred 
in by all the arbitrators. Court cannot change original agreement between parties 
to refer dispute to certain number of arbirtators and order that in case of disagree- 
ment opinion of the majority of arbitrators should prevail. A. I. R. 1926 Mad. 
1183 = 51 M. L J. 440=24 L. W. 384=97 Ind. Cas. 824. 

All parties must consent to and sign refeience to make it binding ; it is otherwise 
null and void even as to those who have executed it. Authority of arbitrator begins 
when all parties have executed the reference. 9 Bur. L. T. 253 = 38 Ind, Cas. 577. 
Dispute regarding claim as muiawalli to public trust can not be settled 
by arbitrators and should be decided by Court, i P. L, W. 26o=(i9i7) Pat. 

93 = 38 Ind. Cas. 296 Parly in whose favour the award is made can sue 
for a decree iii terms of award. Agreement to refer to arbitration can be filed 
when it is valid. Arbitrator can proceed with the reference even if one party 
refuses to submit Once a valid reference has been made, clerical error as regards 
the date of the enquiry can not be taken advantage of by a party. 12 P. R. 19* 7 — 39 
Ind. Cas. 349. Application relating to partition of revenue-paying land, to fill 
agreement to refer can not be entertained by Civil Court. 91 P. L. R. 1917=166 P. 
W. R. 1917 = 42 Ind. Cas. 261. To submission to which the Arbitration Act applies 
clauses of this schedule are not applicable. A. I. R. 1926 Cal. 730*43 C. L. J. 292 = 

94 Ind. Cas. 177. Agreement to refer disputes in pending suit cannot be filed under 
para 17 of the schedule 11. Nor con such disputes be referred under para 17 in con- 
junction with other disputes. A. I. R. 1926 Sind 5 = 89 Ind. Cas. 335 ; but see 4 O. 
L. J. 131 = 40 Ind. Cas. 38. Application presented under para (i) though it has to be 
numbered and registered as a suit is not a suit. A. I. R. 1921. Pat. 161 = 2 Pat. L. T. 
277 = 6 Pat. L. J. 287 = 61 Ind. Cas. 390 ; see also A. I. R. 1924 Sind 23=17 S. L. R. 
178 = 83 Ind. Cas. 598.. An agreement for reference of a pending suit and also 
for withdrawal of the suit in pursuance of it can be filed under this para ; 152 I. C. 
61 4 = A. I. R. 1935 Lah ; but see 156 I. C. 904=1935 A. L. J. 998. 

Where a parcy has gone to arbitration in which if he has refused to go to arbitra- 
tions an order of reference would have been made under para i7»it is too late for him 
when a difficulty arises at a latter stage of the proceedings which has not been provi- 
ded for unless an order of reference has been made, to dispute the right of his oppon- 
ent to obtain an order of reference under para i7,Sch. II, C.P. Code. 44A.S23 = A.I.R. 
1922 All. 133=20 A. L. J. 327 = 67 Ind. Cas. 739 ; sec also A. I. R. 192! All. 188=19 
A. L. J. 823=64 Ind. Cas. 459. Court cannot refuse to inake reference to arbitrator 
or arbitrators nominated by the parties. It can exercise discretion only when parties 
cannot agree. A. 1 . R. 1921 Pat. 161 = 2 Pat. L. T. 277*6 Pat. L. J. 287 = (i92i) Pat. 
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170=61 Ind. Cas. 390. On first order of arbitration proving* abortive Court cannot 
make another order of reference without consent of prirties. A. 1. R. 1921 i6i « 
2 Pat. L. T. 277 = 6 Pat. L. J. 287=1921 Pat. 170=61 Ind Cas. 300. Parties 
accepting Court’s decision to refer and appearing and prosecuting case before arbi- 
tration cannot aHerwards challenge award on ground of want of jurisdiction in 
tribunal chosen by themselves. 42 A. 661 = 18 A. L. J. 644 = 5Q Ind. Cas. 801. 
Muhammadan mother is not competent to agree to arbitration regarding minor's 
property though a de facto guardian. 26 C. W. N. 246=47 C. 7i3— 57 Ind. Cas. 945* 
Party entering into agreement to refer under misconceptien as to authority of mother 
of minors who are among the other party is entitled to withdraw from agreement 
if it is found that mother has no authority to enter into such agreement. A. I R. 1921 
Cal. 818=26 C. W. N. 246. Death of some arbitrators before agreement is made 
rule of Court renders agreement inoperative and it cannot be filed in Court. 71 P. R. 
1918 = 44 Ind. Cas. 866 ; see also 42 Ind. Cas. 911 = 11 Bur. L. T i6n. But where 
there is distinct provision that party selecting arbitrators would be competent to 
appoint another in case of disability, resignation or death of arbitrator agreement is 
rendered void by resignation of one of them nor is it sufficient to justify refusal to 
file it ill Court. 3 Lah. 276; see also 51 Ind. Cas, 636=155 P VV. R. 19*9 = 55 
P. W. R. 1919. Agreement to refer is cancelled by conduct of parties coupled with 
long and unexplained delay of six years and it cannot be filed. 54 Ind. Cas. 126. 
Party induced to refer by misrepresention is at liberty to revoke reference, and such 
an agreement cannot be filed in Court. 50 Ind. Cas. 637. Schedule II, para 20 
applies to application for filing award already made and not for filing one which has 
been passed even till date of application. To the latter case para 17 applies ; 90 
P. W. R. 1918=45 Ind. Cas. 647. The use of the word ‘may” to the rule shows 
that the provisions of the second schedule are permissive and not mandatory. A. 
I. R. 1931 Oudh 127 = 8 O. W, N. 71 = 14 O. L. J. 181 = 131 Ind. Cas. 443. There 
is no authority for holding that ss. 16 to 20 of the Code are not to be consi lered 
in determining which Court had jurisdiction in the matter to which agreement 
relates for the purpose of para 17 of the Second Schedule. 32 F. L. R 464=132 
Ind. Cas. 218= A. I. R. 1931 Lah. 673; see also A. 1. R. 1 933 Lah. 18. If in a 
reference to arbitration of three specified persons, one of them dies, the Court cannot 
refer the matters to the arbitrators as provided by the parties. The Court has no 
power itself to appoint an arbitrator in such a case in the place of one wno is dead 
The suit filed by one of the panics cannot be stayed. A. I. R. 1931 Mad. 28 = 60 
M. L. J. 676=129 Ind. Cas. 638=54 M. 469= 1930 M. W. N. 1028. 

Sub-para (3). — Where a party to an agreement for reference to arbitration is 
called upon 10 show cause why the agreement should not be filed, it is necessary for 
him 10 show what cause he has there and then. It would be absurd for him to sit 
silent and to say nothing. If there is suftlcienl ground for setting aside the award 
when made, there can be no reason why the arbitrator should waste his time by 
going on with proceedings foredoomed to futility. A. L. K. 1933 Sind 449. 
The cause for revoking submission should be urged when a notice is issued under 
para 17 and need not be deferred till the award is completed. 143 Ind. Cas. 635 = A. 
I- R* ^933 Sind 68. 

Sub-para (4). — It is not open to a party to an argeement of reference to revoke 
the submission to arbitration except for good cause. The words 'sufficient cause" 
should not be confined within the narrow compass of the fraud, coercion, and undue 
influence. There are other causes besides these, which may be sufficient for the 
reversal of an order under Sch. 11, para 17, C. P. Code. A. L. K. 1933 Sind 449= A. 
1. R.- 1933 Sind 68=143 Ind. Cas. 635. The death of the parties may itself be 
enough to bring their agreement to refer to arbitration to an end. A. L. R. 1933 
Sind 449. When good cause is shown, revocation should be allowed. Ibid \ see 
A. I. R. 1933 Kang. 331. As regards the effect of the death of an arbitrator, vide 
A. 1. R. 1933 Lah. 18. Where plaintiff seeks to file in Court an agreement of 
reference nearly three years after its date, after having done nothing whatever in 
the meanwhile to get it carried into effect, the agreement of reference should be 
considered to h^ive lapsed and the Court has no power to mike it a rule of Court. 
33 Bom. L, R. 1022 = A. I. R. 1931 Bom. 529= 134 Ind. Cas. 733 ; but see A.^. R. 
1933 Lah. 18, Agreement referred the dispute between the parties to two persons 
and in case of difference between the arbitrators an umpire was appointed to give 
the final decision On one of the arbitrator’s refusing to act the Court appointed 
the umpire as the sole arbitrator. Objection being taken to such appointment held 
that (i) Sch. II, para 17 (4) was not intended to meet the case of an arbitrator named 
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in the agreement refusing to act. Para 5 of the Schedule being expressly framed 
to meet cases of that kind ; (2) that the Court had no power under Sch. II, para 
17 (4) to appoint the umpire sole arbitrator inasmuch as the appointment was 
not in accordance with the provisions of the agreement and it could not be said that 
there was no such provision in the agreement for the appointment, of the arbitrators. 
33 Bom. L. R. 1022= A.I.R. ig^i Bom. 529*134 Ind. Cas. 733. If sole arbitrator dies. 
Court can appoint a new arbitrator if that be the intention of the parties. A.I.R. 1933 
Lah. 18 ; see also A. I. R. 1934 Oudh 67. In case of refusal of one of the arbitrators 
where there is an agreed reference to named arbitrators, Court cannot pass an order 
under this para. 147 I* C. 1093 = A. I- R* *934 Oudh 67. 


18. Where any party to any agreement to refer to arbitration, or any 
o. / •. u • person claiming under him, institutes any suit 

agreemenrto'^r^fe^%o"arbh^ agreement, or 

fion. person claiming under him, in respect of 

any matter agreed to be referred, any party to 
such suit may, at the earliest possible opportunity and in all cases where issues 
are settled at or before such settlement, apply to the Court to stay the suit ; 
and the Court, if satisfied that there is no suHficient reason why the matter 
should not be referred in accordance with the agreement to refer to arbitration, 
and that the applicant was, at the time when the suit was instituted and still 
remains, ready and willing to do all things necessary to the proper conduct 
of the arbitration may make an order staying the suit. 


Scope. --Where parties refer disputes to arbitration but subsequently one of them 
files suit in respect of that dispute the arbitrators lose their authority. Defendant 
still desiring arbitration, must obtain stay of the suit under para 18. On refusal to 
stay the remedy by arbitration ceases to be available. If the suit is stayed and the 
arbitrators have not yet made an award they are free to bring their proceedings to a 
termination and make an award in accordance with law. If they have made an award 
after the institution of the suit, the award can not be pleaded as bar to the suit. 
The award so made should be brought up before the Court under para 20 : the Court 
will refuse to enforce it under para 21 read with para 14 (c) ; and as the award will 
thus stand cancelled because without jurisdiction, the arbitrators will be left free 
thi'ieafcer to resume their proceedings on the basis of the original reference. A. I. R. 
1923 Cal. 135 = 35 C. L. J. 482 = 26 C. W. N. 967 = 69 Ind. Cas. 863 ; see also 1. R. 
1932 Lah. 669. Stay should be granted unless plaintiff shows absence of sufficient 
reason. 3 U. P. L. R. Lah. 48= 6 i Ind. Cas. 322. Burden of showing reason against 
stay is on plaintiff an J not on defendant. A. I. R. 1922 Lah. 97=2 Lah. 

19 = 3 Lah. L. J. 61=69 P- L. R. 621 = 60 Ind. Cas. 776. Stay of suit can be removed 
if arbitrator refuses to act. 23 Bom. L. R. 5**~45 B. 1181 = 64 Ind. Cas. 289. 
Where there is suit by a party against other subsequent to the reference, if the later 
parly deliberately has refrained from applying for stay of suit he must be deemed to 
have waived right to arbitration. A. I. R. 1922 All. 4^=44 A. 292 = L. R. 3 A. 96= 

20 A. L. J. 128=65 Ind* 795 * Award does not bar a suit if application for stay 

under para 18 or s. 19 of the Arbitration Act is not filed in proper time, or is dismissed. 
A. 1 . R. 1926 Sind 86=95 Ind. Cas. 481. Schedule II is applicable to the Bombay 
Court of Small Causes and therefore stay of suit can be ordered under para 18, Sch. 
111 . 1938 Bom. 275 = 52 B. 420=30 Boin. L. R. 66f. In order to entitle a ptrty to a 
stay order, the subject before the arbitrators and the Court must be the same. A. 1 . 
R. 1927 Lah. 465=101 Ind. Cas. 786. Institution of suit has not ipso facto the effect 
of superseding previous reference to arbitration dealing with same subject-matter. 
But if either party fails to apply for stay of the suit the effect is to supersede arbitra- 
tion for good and the arbitrator becomes lumtus officio. If no application for stay is 
made within limitation, effect of institution and decision of a suit would be to super- 
sede the arbitration and render award unenforceable. A. I. R. 1922 Oudh 158 = 25 
O. C. 63=68 Ind. Cas. 235. The existence of the award is a complete bar to the suit. 
3 U. B. R. (1920) 210=57 Ind. Cas. 894. But an agreement to refer is not bar to a 
suk but Court has discretion to stay suit. 46 C. 1041 = 23 C. W. N. 716=29 C. L. J. 
399=51 Ind. Cas. 80. Arbitration proceeding should be stayed if agreement to refer 
is challenged in separate suit. 22 C. W. N. 535 “46 Ind. Cas. 173. Refusal by one 
arbitrator to act vacates stay order. 23 C. W. N. 293=50 Ind. Cas. 879. Where 
parties have agreed to refer their disputes to arbitration, the fact that a small portion 
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of the relief claimed is not within the scope of the arhitraticvi clause is not itself 
sufficient reason for refusing to stay proceedings when the main sui>ject of the action 
is within the arbitration clause ; in such a case the claim may be split up. 35 C. W. 
N. 514=580. 1107=134 Ind. Gas. 529=*£3 C. L. J. 32i = A. 1 . R. I93* Cal. 77 ^. 
The Court will be competent to decide the dispute until and unless it choses to 
stay the action under this para. 1 57 I. C. 867= A. 1 . R. 1905 Lah. 916. 


19. [S. 524.] The foregoing provisions, so far as they are consistent 

with any agreement filed under paragraph 17 , 
shall be applicable to all proceedings under the 
order of reference made by the Court under that 
paragraph, and to the award and to tne decree following thereon. 


Provisions applicable to pro- 
ceedings under paragraph 17. 


Notes. — The words '*so far as they are consistent with any agreement so filed” 
do not mean that the agreement must contain in every case an express provision 
as to what ought to be done if any .irbitrator is unwilling to act in order that the 
judge may act in conformity to it, and that para 5 has otherwise no application. 
The reasonable construction is that the action of the judge under para 5 should not 
be inconsistent with the agreement, if it contains any special provision on the subject, 
17 M. 498. The Court is competent to set aside award on the ground of misconduct. 
6 M. 368. No appeal lies against an order passed under this pira setting aside an 
award. 8 S. L. R. 260. This para comes only into operation where an order of 
reference has already been made under para 17. 151 1 . C. icoi = iio W. N. 1118. 


Arbitration without the intervention 0/ a Court, 


20. [S. 626.] (1) Where any matter has been referred to arbitration 
^ without the intervention of a Court, and an 
ferftrMbhrluon wuhom award has been made thereon any person in- 
intervention of Court. tertsed tn the award may apply to any Court 

having jurisdiction over the subject' matter of 
the award that the award be filed in Court. 

( 2 ) The application shall be in writing and shall be numbered and regis- 
tered as a suit between the applicant as a plaintiff and the other parties as 


defendants. 

(3) The Court shall direct notice to be given to the parties to the arbi- 
tration, other than the applicant requiring them to show cause, within a 
time specified, why the award should not be filed. 


Scope, — This para enables parties who have agreed to refer iheir differen- 
ces to arbitration and have obtained an award to have that award filed in Court. 
27 A. 53=1 A. L. J. 398. Upon an application made to Court under this p.'ira, 
the Court has jurisdiction to and is bound to, enquire into the question whether 
the parties had or had not referred the matter in question to arbitration. A. W. N. 
1906, 126 — 28 A. 621. The Court has full power to enter into the question of the 
validity of the cause showing against the filing in Court of an award. 9 C. 597 
This para does not lay down that no award shall be binding upon the 
parties unless filed in Court, nor is there anything in them to bar a regular suit 
on the basis of an award which has never been filed in Court. This para is purely 
optional and is intended to allow parties to arbitration awards to avail themselves 
of a summary procedure for obtaining the sanction of a decree of a Court for such 
arbitration award as have been made under a private agreement without the inter- 
vention of a Court of justice. A. W. N. 1884, 148. Where an application is made 
under this para the jurisdiction of the Court, to order the award to be filed and to 
allow proceedings to be :aken under it, is not taken away by a mere denial of the 
reference to arbitration, on an objection to the validity of the reference. 29 C. 278= 
6 C. W. N. 235. Where an application has been made for filing an award notice must 
be given 10 the parties to the arbitration. 149 I. C. 324= A. I. R. 1934 Bom. 6=35 
Bom. L. R. 1101. o 

An award which is provisional, that 13 to say, which does not completely and 
once for all determine the dispute between the parties, can not be filed under this 
para and it cannot be made rule of the Court, 6 A. L. J. 467=2 Ind. Cas. 304. 
If a person objects to the filing of the award on the ground that there has been no 
reference to arbitration, the Court has jurisdiction as to the genuineness and validity 
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of the award. i6 M. L. J. 474 ; see also 7 Ind. Cas 31. It is no part of the duty 
of Court acting under this para to enter into the merits of the award. 7 Ind. Cas. 383. 
An award partitioning joint family property on reference by only some members 
of family is invalid and is binding on members joining reference. A. 1. R. 1936 Pesb- 
war 96. 

Suit to enforce only favourable part of award can not lie. 22 C. W. N. 66=27 
C. L. J 486=42 Ind. Cas. 590. In a suit on private award, Court must determine 
validity of award and pass decree in its terms if it is found to be valid or decide on 
original cause of action if award is found to be invalid. 68 P. W. R. 1916=33 Ind. 
Cas. 494. Proceedings under paras 20 and 21 are not proceedings in suit. A. I. R. 
1921 Bom.'389=45 B. 329=59 Ind. Cas. 755. Award made after commencement 
of suit is invalid if it deals with question in controversy in suit. A. 1. R. 1922 Lah. 
369=3 Lah. 295 = 69 Ind. Cas. 583. Award made prior to decision of suit can be 
recorded under r. 3. Order XXlll. A. 1. R. 1921 Bom. 310=45 B. 245 = 59 Ind. Cas. 
53. This para has no application where the award after being reduced to writing 
has been lost, i Lah. 45 = 63 P. L. R. 1920=59 P. W. R. 1921 = 55 Ind. Cas. 845. 
Civil Court can file award regarding dispute of boundaries. 6 O. L. J. 81 = 58 Ind. 
Cas. 193. Small Cause Court is not competent to file award which goes on to 
declare dissolution of marriage between parties. 10 L. W. 57** 51 Ind. Cas. 53. 
Civil Court is competent to file private award not partitioning agricultural lind but 
only stating shares of parties. 81 P. W. R. 1918=79 P. L R. 1918=45 Ind. Cas. 166 ; 
34 P. L. R. 454 = A. I. R. J933 Lah. 732. Court’s powers come to end when it 
decides either to file award or refuse to file it. 5 O. L. 1.471 = 47 Ind. Cas. 960. 
Rejection of petition to file award does not amount to decision that award is illegal. 
43 A. 108 = 2 U. P. L. R. (All.) 310=18 A. L. J. 960=60 Ind. Cas. 626. Decision of 
arbitrators cannot be re-opened to point out mistake in account in the absence of 
fraud. 38 M L. J. 247 = 27 M. L. T. 242=(i92o) M. W. N. 270=11 L. W. 405 = 43 
^•439=56 Ind. Cas. 358 Arbitrator’s award must be final. A. I. R. 1928 Sind 
144=108 Ind. Cas. 7QL Court cannot go into the question of reasonableness of 
award ; it is no ground of setting aside award. A I. R. 1930 Lah. 22= 119 Ind Cas. 
726. It can not be said that the award as omitting certain items of property is 
incomplete. A. I. R. 1934 Lah. 305—150 I. C. 288. 

Subject-matter of award must be within the jurisdiction of Court entertaining 
application under para 20. A. 1. R. 1929 L^^h. 24= 10 Lah. L. }. 500=1 13 Ind. Cas. 
899 ; see also A. 1. R. 1931 Sind 47=131 Ind Cas. 182 ; A. I. R. 1933 All. 151 = 144 
Ind. Cas. 701 ; 55 A. 542. Award relating to caste question for which no suit lies 
can not be enforced. A. I. R. 1929 Sind 1 = 23 S. L. R. 299=111 Ind. Cas. 425. 
This para does not apply to arbitration pending suit. A. I. R. 1927 Bom. 565 = 51 B. 
908 = 29 Bom. L. R. 1254= 105 Ind. Cas. 516. Decree on invalid award is nullity 
and cannot be executed. A I. R. 1930 Rang. 337 = 8 Rang. 544= 129 Ind. Cas. 519. 
Award accepted and signed by parties should be filed. A. I. R. 1930 Lah. 860=31 
r. L R. 225=127 Ind. Cas. 705. Agreement to refer entered into a^ter decree and 
before filing appeal is not in pending suit. A. I. R. 1930 Oudh 433 = 7 O. W. N. 
815=128 Ind. Cas. 748. Effect of signing award in arbitration pending suit 
must be considered. A. I. R. 1939 Lah. 860 = 127 Ind. Cas.^ 705- An award 
regarding m oney obtained by unlawful means cannot be filed in Court. A. I. R. 
1934 All. 493= M9 I. C. 396. 

Section 10 does not apply to application under para 20 as not beinga suit. 
A. I. R. 1929 Lah. 533 = 30 P. L. R. 395= *i7 Ind. Cas. 94. Filing of award is not 
necessary to make it valid. A. I. R. 1927 All. 733= 100 Ind. Cas. 762. Arbitration 
Act does not require judgment and decree on award to make it executable as 
under para 20. A. I. R. 1926 Cal. 562 = 31 C. W. N 517 = 45 C. L. J. 597=162 Ind. 
Cas. 108 ; see also A. I. R. 1928 Mad. 107=39 M. L. r. 569. Award on reference 
to arbitration pending suit though not enforceable under para 20 is so under 
Order XXlll, rule 3 as adjustment. A. I. R. 1928 Nag. 173=24 N. L. R. 55—107 
Ind. Cas. 525 ; see also A. 1. R. 1926 Nag. 405 = 23 N. L. R. 100=9 N. L. J. 97 = 95 
Ind.Cas. 89 ; A. 1. R. 1926 All. 50 = 48 A. 475*24 A. L. J. 480=95 Ind. Cas. 419. 

Umpire has no j/difi/f and he can not apply to file award. A. I. R. 1922 
Oudh 276=9 O. L. J. 410=26 O. C. 1 = 69 Ind. Cas. 714. Secretary usurping 
power of association is not competent 10 file award. A. I. R. 1929 Lah. 826 = ii Lah. 
L. J. 366=123 Ind. Cas. 871 ; an application under para 20 when numbered and 
rogisttred becomes a suit for purposes of Qrder XXXVIU. A. !• R- *927 Bom. 259— 
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29 Bom. L. R. 342. For the purpose of Order IX, rule 13, proceedings under 

para 20 are suits. A. I. R. 1928 Mad. 969=20 L. W. 490*112 Ind. Cas. 691* 

Separable portion of award in excess of authority can be expunged. A. I. 
R. 1929 Sind 200*119 Ind. Cas. $29. Award can be requested to be filed 
in part. A. I. R. 1929 Bom. 193*31 Bom. L. R- 349“H7 Ind. Cas. 523. 
Pendency of probate proceedings does not affect validity of arbitration in respect of 
the same estate. A. I. R. 1923 Bom. 365*25 Bom. L. R. 437. Before filing award 
Court must satisfy itself about existence of dispute and arbitration. A. I. R. 1921 Sind 
61 = 17 S. L. R. 211 = 83 Ind. Cas. 913. Where portion of award private reference 
in excess of authority is separable from the rest award with respect to other portion 
can be filed. A. I. R. 1925 Pat. 810*4 Pat. 670=7 P.L.T. 644=93 Ind. Cas. 261. 
Court can decide about fact of reference and existence of dispute. A. I. R. 1926 
Lab. 91*7 Lab. L. J. 603=92 Ind. Cas. 705. Where award related not to property 
but family questions residence of the members beyond the jurisdiction of Court filing 
award, whole proceeding is vitiated. A. I. R. 1924 P. C. 95 = 7 N. L. J. 62 = (1924) 
M. W. N. 79=34 M. L. t. 62 = 19 L- W. 549=20 N. L, R. 33 = 5< I- A. 72*22 A L 
J. 386=51 C. 361=46 M. L. J. 628=26 Bom. L. R. 586=28 C W. N. 977/P. 9 
Ind. Cas 531. Institution of a suit deprives private arbitrators of their jurisdiction. 
Their knowledge is not essential. A.l.R. 1928 Mad. 371 = 1x1 Ind. Cas. 555. Award on 
private reference cannot be corrected. It must either be filed or refused to be filed. 
A I. R. 1926 Lah. 570 = 7 Lab. L. J. 463 = 26 P. L. K. 706=88 Ind. Cas. 161. Absence 
of application under para 20 is no bar to suit to enforce award. A I. R. 1925 Bom. 
418 = 27 Bom. L R. 652 = 89 Ind. Cas. 68. The power given by para 20 to any person 
interested to apply to a Court is not to be understood as overriding the general power 
given to parties under Order XXIII, rule 3, to adjust their disputes. A. I. R. 1925 
Mad. 50=76 Ind. Cas 502. Para 20 of the second schedule prohibits only an 
adjudication of the same matter by two different tribunals of co-ordinate jurisdiction. 
A. I. R. 1933 Pesh. 18=141 Ind. Cas. 83. Where the reference to arbitration was 
made during the pendency of the suits in which the matters were sub-judict but 
without the intervention of the Couris concerned, the award cannot be filed under 
para 20. 34 P. L. R. 340= A. I. R. 1933 746= 142 Ind. Cas. 195 There is no 

provision in the Land Revenue Act or in the C. P. Code, which would give a Court 
hearing cases under the Land Revenue Act Jurisdiction to entertain an application 
under para 20. 14 L. R. 35 (Rev.)* 17 R* D. 36. Where the dispute is regarding 

money obtained by bribes taken dishonestly from public, award thereon can not be 
field in Court nor decree can be passed thereon. A. I. R. 1934 All. 493. Subsequent 
suit not barred by application to file award under Schedule II, para 20. A. 1. R 1934 
Mad. 68. Application under para 20 does not become suit to enforce award by mere 
fact of being brought under order 5, rule i, A. I. R. I934 Mad. 68. Where proce- 
dure is agreed to by parties and propeny has not been partitioned, the award cannot 
be said to be incomplete. A. I. R. 1934 Lah. 305. In case of application for filing 
abbitration award, where arbitration is without intervention of Court in representative 
action, two separate notices under Order i, rule 8 and Sch. II, para 20 (3) are not 
necessary. A. I. R. 1934 Bom. 6. The rejection of an application to have an award 
filed in Court is no bar to a regular suit to enforce the rights created by the award. 
55 M. 689= 139 Ind. Cas. 877= 1932 M. W. N. 234*35 L. W. 565*A, 1. R. 1932 Mad. 
462*62 M. L. J. 55a The Court to which the application should be made under 
para 20, Schedule 11 should be one having jurisdiction in respect of ihe whole subject- 
matter of the award. 55 M. 689*139 Ind. Cas. 877*1932 M. W. N. 234=35 L. W. 
565= A. I. R. 1932 Mad. 462 = 62 M. L. J. 550. There is noihing illegal in two or 
more persons agreeing to refer future disputes to arbitration in pending suit. 137 
Ind. Gas. 807 = 38 P. L. R. 934* A. 1. R. 1933 Lah. 459- In the case of a decree 
passed by a British Indian Court in terms of an award, where the subject-matter of 
the award is partly in Burma, partly in Madras and partly in French territories and 
the case being one of partition it is impracticable to regard partition aiTecting pro- 
perties in British India as valid without bringing into consideration the affecting 
properties in the French territories, the decree is without jurisdiction as regards 
both the property over which the Court has jurisdiction and that over which the Court 
has no jurisdiction. A. 1 . R. 1931 Rang. 252 = 9 Rang. 480 (F. B.); see also 25 S. L. 
R. 204=131 Ind. Cas. 182. The parties consenting to an award cannot be allowed 
to object to its being filed on the ground that the award is partial and incomplete. 
32 P. L. R. 754. Arbitrators must not be made parties in an applicatioa under this 
para. 14 Pat. 855. The arbitrator is not a ‘‘person in interested in the award” within 
the meaning of this para. A. 1 . R. 1935 Lah. 134. 
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Appeal- — Where parties file petition for decree on award as modified by 
lawful compromise, no appeal lies from such decree. A. I. R. 1922 Oudh 189 as 9 
O. L. J. 2i9as25 O. C. 2131-68 Ind. Cas. 209. Ex-parte decree under para 20 is 
appealable. A. I. K. 1928 Mad. 699=55 M. L. J. 262 = 29 L- W. 490=112 Ind. Cas. 
691. Order under para 20 can be appealed against even though passed along 
with the decree on the award. A. 1 . R. 1928 Mad. 969=53 M. L. J. 262 = 29 L. W. 
490=112 Ind. Cas. 691. 

Limitation. —Application under para 20 is not a suit for the purpose of fk, 6, 
Limitation Act. A. I. R. 1923 Rang. 226=76 Ind. Cas. 493. Petition for ^ling 
award under para 20 beyond six months after date of award is time-barred by Art. 
178, Sch. I of Limitation Act. 31 A. 85=13 A. L. J. 1115 = 31 Ind. Cas. 899. 

21 . [S. 626 .] ( 1 ) Where the Court is satisfied that the matter has been 
Fiiincr referred to arbitration and that an award has 

such award. made thereon, and where no ground such 

as is mentioned or referred to in paragraph 14 
or paragraph IS is proved, the Court shall order the award to be filed and shall 
proceed to pronounce judgment according to the award. 

(2) Upon the judgment so pronounced a decree shall follow, and no appeal 
shall lie from such decree except in so far as the decree is in excess of or not 
in accordance with the award. 

Scope. — Court is not competent to go behind conditions in para 21 (1) in 
refusing filing of award. (1916) i. M. W. N. 203=19 M. L. T. 228=33 Ind. Cas. 67. 
Where award is partly valiH, valid portion can be sepatraed from bad one subse- 
quently if parties ask for reconsideration. 53 Ind. Cas. 992. Award is not illegal 
because of error in law. A. I. R. 1931 Oudh. 6 = 70. W. N. 1095= 129 Ind. Cas. 
322. Award has binding effect on parties though it interferes with stranger’s rights. 
A. I. R. 1928 Cal. 275=32 C. W, N. 108= 107 Ind. Cas. 70. Validity of award is 
not necessarily adected by failure to dispose all matters. A. I. R. 1928 Pat. 7=^6 
Pat. 5^6=109 Ind. Cas. 821. Award deciding matters outside reference cannot 
be filed. 110 Ind. Cas. 745. Petition to set aside award need not be within 10 days 
after notice of filing award. A. I. R. 1928 Mad. 371= in Ind. Cas. 555. The 
Arbitration Act does not contain any provision for making a decree on an award 
such as is contained in Schedule 11 , para 21, C. P. Code and if such a decree is 
made it is one without jurisdiction and therefore a nullity. 60 I. A. 71=60 C. 
670=142 Ind. Cas. 324-35 Bora. L.R. 327*57 C. L. J. I 43 * 1933 A.. L. J. 343 = 
1933 M. W. N. 178=37 C. W. N. 40i = A. I. R. 1933 P. C. 61 = 64 M. L. J. 
314 (P. C.). Where a separable portion of an award is bad, the remainder of the 
award, if good, can be maintained. 158 I. C. 812 = 1935 O. W. N. 1141. 

When under para 21 the Court is satisfied that the matter in dispute has been 
referred to arbitration and that an award has been made thereon and that no 
grounds are mentioned or referred to in para 14 or para 15 exists, the Court should 
in the hrst instance order that the award be filed and then pronounce judgment 
according to the award. A decree should also be passed accordingly. A. 1 . R. 1933 
All. 166=1933 A. L. J. 40. 

In case of uneven number of arbitrators parties are presumed to abide by the 
decisions of the majority unless otherwise settled 42 B. 669=19 Bom. L. R. 618= 
41 Ind. Cas. 264. Oral award has same effect as award in writing. 34 M. L. J. 184 
= 45 Ind. Cas. 813. In question of partition where :all members of joint families are 
not parties, the award is illegal. (1919) Pat. 141=48 Ind. Cas. 953. A person who is 
a party to the award but not to the decree based on it, cannot enforce the decree. 
6 O. L. J. 322 = 52 Ind. Cas. 849. Validity of award is condition precedent before 
Court should enforce award. 42 A. 525 = 18 A. L. J. 652 = 59 Ind. Cas. 75 * Finality 
of award must be presumed by Court. A. I. B. 1928 Sind 144=108 Ind. Cas. 791. 
No suit lies to set aside an award. 26 C. W. N. 940=70 Ind. Cas. 9S5. Where one 
of the parties dies during award, award is binding on his legal representative even 
though not substituted. A. I. R. 1922 Cal. 226=26 C. W. N. 804=70 Ind. Cas. 459. 
Arbitrators are empowered to decide existence of contract. 24 C. W. N. 597 — 59 
Ind. Cas. 439. Where filing of award is rejected by Appellate Court, suit can be 
brought to enforce award. A. 1 . R. 1921 All. 384=43 A. 108=60 Ind. Cas. 626. 
Award may be modi6ed by compromise and decree may be passed accord- 

C. P. Code. — 115. 
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ingly. A. I. R. 1921 Lah. 34^2 Lah. ii4»3 Lah. L. J. 349*73 P. L. R. 1921—61 
Ind Cas. 628. Decree under para 21 (2) is decree under s. 2 (2) and provisions of r. 
i3,Drder IX are applicable to it. A. I. R 1922 Pat. 376=«3 P. L. T. 29=*! Pat. 48 
as 62 Ind. Cas. 927. An arbitrator has very wide powers and even an error of law 
made by an arbitrator does not invalidate the award. A. I. R. 1931 Oudh 6as 129 
Ind. Cas. 322. A matter clearly outside the power of an arbitrator would render 
the award invalid, unless portion is separable from the rest. 1931 A. L. J. 1087. 
In case of awards made by arbitrators appointed without intervention of Court, on 
writing is required, nor need they be signed by the arbitrators. All that is required 
is (i) that the Court should be satisfied that the matter has been referred to arbitra* 
tion on which an award has been made : and (ii; that the award is not liable to be 
attacked on grounds set out in paras 14 or 15 of Schedule II. 12 P. L. T. 733. Sub- 
sequent oral agreement cannot modify the effect of written agreement to refer to 
arbitration. 1931 A. L. J. 1087. The award which follows as a suit of a reference 
made outside Courts in respect of matters which are the subject-matter of a pending 
suit can not be filed. 158 I. C. 60= A. I. R. 1935 Sind 184 

Appeal. — Where decree is. according to award it can not be appealed against 
on ground of fraud. Remedy is by separate suit. A. 1 . R. 1929 Nag. iiis 1 18 Ind. 
Cas. 61. Where decree differs from award, entire case cannot be re-opened in 
appeal. A. I. R. 1928 Lah. 848=110 Ind. Cas. 298. Appeal lies from order filing 
or refusing to file an award. But no appeal lies from award lawfully made. A. f. 
R. 1923 Rang. 199=1 Rang. 265 = 76 Ind. Cas. 504 ; see also 73 Ind. Cas 820= A. 

I. R. 1924 Lah. 231 •, 60 Ind. Cas. 590. Appeal lies against one single order com- 
bining order directing an award and also decree on it. A. 1 . R. 1925 All. 404=23 A. 
L. J. 440=47 A. 743 = 88 Ind. Cas. 76. Order tiling or tefusing to file private award 
is not a decree. A. I. R. 1928 Lah 137*9 Lah. 380=107 Ind. Cas. 756. Appeal 
lies against order refusing to set aside ex parte decree in accordance with the award. 
38. A. 297=14 A. L. J. 332=33 Ind. Cas. 80. 


Exclusion of certain words 
in the Specific Relief Act, 
1877 - 

schedule apply. 


22 . The last thirty-seven words of section 
21 of the Specific Relief Act, 1877 ,* shall no 
apply to any agreement to refer to arbitration 
or to any award, to which the provisions of this 


28 . 


tioned 


The forms set forth in the Appendix, with such variations as the 
circumstancts of each case require, shall be 


Forms. 


used for the respective purposes therein men- 


APPENDIX TO SCHEDULE II. 

No. I. 

Application for an Order of Reference. 

{Title of suit,) 

I.. This suit is instituted for {state nature of claim). 

2. The matter in difference between the parties is {state matter of difference). 

3. The applicants being all the parties interested have agreed that the matter in 
difference between thenfi shall be referrred to arbitration. 

4. The applicants therefore apply for an order of reference. 

A. B. 

C. D. 

Dated the day of 19 

Note If the parties are agreed as to the arbitrators, it should be so stated. 


* I of 1877, 
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No. 2. 

Order of Reference. 

{Title of suit.) 

Upon reading the application presented on the day of 19 , it 

is ordered that the following matter in difference arising in this suit, namely 



be referred for determination to X and K, or in case of their not agreeing then to 
the determination of Z, who is hereby appointed to be umpire ; and such arbi- 
trators are to make their award in writing on or before the day of 19 , 

and in case of the said arbitrators not agreeing in an award the said umpire is to 
make his award in writing within months after the time during which 

it is within the power of the arbitrators to make an award shall have ceased. 

Liberty to apply. 

Given under my hand and the seal of the Court, this day of 19 . 

fudge. 

No. 3. 

Order for Appointment of New arbitrator. 

{Title of suit.) 

Whereas by an order, dated the day of 19 , {state o^der 

of reference and death, refusaf erc\, 0/ arbitrator^ it i*? by consent order that Z be 
appointed in the place of X (decease, 0 ras thecasemaybe)i0 2LCtB.s arbitrator, 
with K, the surviving arbitrator under the said order ; and it is ordered that the 
award of the said arbitrators be made on or before the day of 19 

Given under my hand and the seal of the Court , this day of 19 . 

fudge. 

No. 4. 

Special Case. 

( Title of suit.) 

In the matter of an arbitration between A. B. of and C. D. of . 

the following special case is stated for the opinion of the Court : — 

{Here state the facts concisely in numbered paragraphs \ 

The questions of law for the opinion of the Court are : — 

First, whether 


Secondly, whether' 

X 

Dated the day of 19 • ^ 

No. 5. 

Award. 

{Title of suit.) 

In the matter of an arbitration between B, of C; D. of : — 

Whereas in pursuance of an order of reference made by the Court of 
affd dated the day of 19 , the following matter in difference 

between A. B. and C. D, namely, - 

has been referred to us for deteriiii nation ; 
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Now we, having duly considered the matter referred to us do hereby make our 
award as follows : — 

We award 

(1) that -- 

(2) that — 

Dated the day of 19 , X 

Y 


THE THIRD SCHEDULE. 
Execution of Decrees by Collectors. 

1 . [S. 821 .] Where the 


decree has been transferred 


excution of a 
to the Collector 


Powers of Collector, 
under section 68, he may — 

(a) proceed as the Court would proceed when the sale of immovible 
property is postponed in order to enable the judgment-debtor to 
raise the amount of the decree ; or 

(A) raise the amount of the decree by letting in perpetuity, or for a 
term, on payment of a premium, or by mortgaging, the whole or 
any part of the property ordered to be sold ; or 
(c) sell the property ordered to be sold or so much thereof as may be 
necessary, 

Notes. — Where a decree is sent to Collector for execution under s. 68 he 
should let the land on premium so that the decretal amount may be raised. As 
regards the transferred decree, the civil Court is not competent to interfere. 35 
Bom. L. R. 761 = A, I R. 193 3 Bom. 369. Tbe Collector is to consider the p oper 
mode in which a decree may be satisfied. 26 S. L. R. 506 = A. 1 . R. 1933 Sind 
Ii2=i42lnd. Cas. 579. The Collector's power over property he has attached in 
execution of a decree terminates on the satisfaction of a decree. 15 N. L. J. 173 
= A. L. R 1933 Nag. 26. Alienation of property under control of Collector is 
illegal. A. 1 . R. 1928 Nag. 128* 106 Ind. Cas. 14. Sah with permission of Collec- 
tor is not tantamount to sale by Collector. A. I. R. 1925 Nag. 341 ■= 87 Ind. Cas. 
996. Executing authority is empowered to mortgaged property for satisfying 
mortgage decree. A. I. R. 1925 Bom. 277 = 27 Bom. L. R 217 = 86 Ind. Cas. 846. 
When the Collector being unable to sale property returns the decree, civil Court 
can again return the decree for execution. 42 A. 12=* ii L. W. 384=24 C. W. N. 
394 = 38 M. L. J. 259=22 Bom. L. R. 451 = 18 A. L. J. 235 = 55 Ind. Cas. 487. Where 
the property is in charge of the Collector under Schedule 111 of C. P. Code any 
mortgage by the judgment-debtor without the permission of the Collector is in- 
operative and void. 1931 A. L. J. 4 oo=A. I. R. 1931 All. 541 = 135 Ind. Cas. 568. 
Collector withholding one item of attached property from sale is not competant 
at a later stage to exercise power in respect of it. A. 1 . R. 1934. Nag. 285. A Collector 
executing a decree cannot g^ behind decree. A. 1 R. 1936 Bom. 227. 

2. [S. 322 .] Where the execution of a decree, not being a decree order- 

Proatdure of Collector in the sale of immovable property in pursu- 
special cases. . * contract specifically affc'Ciing the same, 

^ but being a decree for the payment of money in 

satisfaction of which the Court has ordered the sale of immovable property, 
has been so transferred, the Collector, if, after such inquiry as he thinks 
necessary, he has reason to believe that all the liabilities of the judgment 
debtor can be discharged without a sale of the whole of his available immo- 
vable property, may proceed as hereinafter provided. 

8. [S. 822A.] ( 1 ) In any such case as is 
referred to in paragraph 2, the Collector shall 
publish a notice, allowing a period of sixty 
days from the date of its publication for com- 
pliance and calling upon — 

(tf) every person holding a decree for the payment of money against 


Notice to be given to decree- 
holders and to persons having 
claims on property. 
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the judgment-debtor capable of execution by sale of his immovable 
property and which such decree- holder desires to have so executed, 
and every holder of a decree for the payment of money in excution 
of which proceedidgs for the sale of such property are pending, 
to produce before the Collector a copy of the decree and a certificate 
from the Court which passed or is executing the same, declaring 
the amount recoverable thereunder ; 

(b) every person having any claim on the said property to submit to 
the Collector a statement of such claim» and to produce the docu- 
ments (if any) by which it is evidenced. 

(2) Such notice shall be published by being affixed on a conspicuous part 
of the Court-house of the Court which made the original order for sale and 
in such other places (if any) as the Collector thinks fit ; and where the address 
of any such decree holder or claimant is known, a copy of the notice shall 
be sent to him by post or otherwise. 


Amount of decrees for pay- 
ment of money to be ascerta- 
ined, an \ immovable proper- 
ty available for their satis- 
faction. 


4. [S. 322 B.1 (0 Upon the expiration of the said period, the Collector 

shall appoint a day for hearing any representa- 
tions which the judgment-debtor and the decree- 
holder’s or claimants (if any) may desire to make, 
and for holding such inquiry as he may deem 
necessary for informing himself as to the nature 
and extent of such decrees and claims and of 
the judgment-debtor’s immovable property, and may, from time to time 
adjourn such hearing and inquiry. . , 

(2) Where there is no dispute as to the fact or extent of the liability of 
the judgment- debtor to any of the decrees or claims of which the Collector 
is informed, or as to the relative priorities of such decrees or claims, or 
as to the liability of any such property for thi satisfaction of such decrees or 
claims, the Collector shall draw up a statement, specifying th;i amou u to be 
recovered for the discharge of such decrees, the order in which such decre:s 
and claims are to be satisfied, and the immovable property available for 
that purpose, 

(3) Where any such dispute arises, the Collector shall refer the same, 
with a s'.atement thereof and his own opinion thereon, to the Court which 
made the original order for sale, and shall, pending the reference, stay pro- 
ceedings relating to the subject thereof. The Court shall dispos ^ of the 
dispute if the matter thereof is within its jurisdiction, or transmit the case 
to a competent Court for disposal, and the final decision shall bo communi- 
cated to the Collector, who shall then draw up a statement as above provided in 
accordance with such decision. 

Notes. — Where after an attachment of a property, the execution proceedimrs 
are transferred to the Collector and an objection is raised by a person the Collector 
should proceed under para 4 (3). A. I. R. 1936 Oadh 195 ; 1935 U. W. N- 879, 

6. [S. 822 C.] The Collector may, instead of himself issuing the 

notices and holding the inquiry required by para 
graphs 3 and 4 draw up a statement specifying the 
circumstances of the judgment-debtor and of his 
immovable property so far as they are known to the Collector or appear 
in the records of his office, and forward such statement to the District Court ; 
and such Court shall thereupon issue the notices, hold the inquiry and draw 
up the statement required by paragraphs 3 and 4 and transmit such stale- 
meat to the Collector. 

6 IS. 822 D.] The decision by the Court of any dispute arising under 
Effector decision of Court paragraph 4 or paragraph 5 shall, as tetjcM 
as to dispute. the partiSs thereto, have the force of and be 

appealable as a decree. 


Where District Court may is- 
sue notices and hold inquiry. 
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Scheme for liquidation of de- [S. 323 .] ( 1 ) Where the amount to be 

crees for payment of money. recovered and the property available have been 

determined as provided in paragraph 4 , or para- 
graph 5 » the Collector may, — 

(fl) if it appears that the amount cannot be recovered without the sale 
of the whole of the property available, proceed to sell such property ; or, 

(6) if it appears that the amount with interest (if any) in accordance with 
the decree, and, when not decreed, with interest (if any) at such rate as he 
thinks reasonable, may be recovered without such sale, raise such amount and 
interest (notwithstanding the original order for sale)— 

(i) by letting in perpetuity or for a term, on payment of a premium, the 
whole or any part of the said property ; or 

(w by mortgaging the whole or any part of such property ; or 
(m) by selling part of such property ; 

(tv) by letting on farm, or managing by himself or another, the whole or 
any part of such property for any term not exceeding twenty years from the date 
of the order of sale ; or 

(v) partly by one of such modes, and partly by another or others of such 
modes. 


(2) For the purpose of managing the whole or any part of such property, the 
Collector may exercise all the powers of its owner. 

( 3 ) For the purpose of improving the saleable valuvi of the property avail- 
able or any part thereof, or rendering it more suitable for letting or managing, 
or for preserving the property from sale in satisfaction of an incumbrance, the 
Collector may discharge the claim of any incumbrancer which has becom? pay- 
able or compound the claim of any incumbrancer whether it has become pay- 
able or not and, for the purpose of providing funds to effect such discharge 
or composition, may mortgage, let or sell any portion of the property which he 
deems sufficient. If any dispute arises as to the amount due on any incum- 
brance with which the Collector proposes to deal under ’this clause, he may 
institute a suit in the proper Court, either in his own name or the name of the 
judgment-debtor, to have an account taken, or he may agree to refer such dis- 
pute to the decision of two arbitrators, one to be chosen by each party, or of an 
umpire to be named by such arbitrators- 

( 4 ) In proceeding under this paragraph the Collector shall be subject to 
such rules consistent with this Act as may, from time to time, be made in this 
behalf by the Local Government. 

Notes. — Insolvency Court has jurisdiction to alienate insolvent's lands. A. I. R. 
1929 Lah. 66^29 P. L. R. 6o6» 117 ind. Cas 669. 


8. [S. 824.] Where, on the expiration of the letting or management 

f, , ^ r€ X under paragraph 7, the amount to be recovered 

aLletti or manajecaM^ has not been realized, the Collector shall notify 
^ the fact in writing to the judgment-debtor or his 

representatives in interest, stating at the same time that, if the balance necess- 
ary to make up the said amount is not paid to the Collector within six weeks 
from the date of such notice, he will proceed to sell the whole or a sufficient 
part of the said property ; and, if on the expiration of the said six weeks the 
said balance is not so paid, the Collector shall sell such property or part 
accordingly. 


Collector to render 
to Court. 


accounts 


9. [S. 324 A.J ( 1 ) The Collector shall, from time to time, render to the 

Court which made the original order for sale an 
account of all monies which come to his bands 
and of all charges incurred by him in the exer- 
cise and perforinance of the powers and duties conferred and imposed on him 
undes^the provisions of this schedule, and shall hold the balance at the disposal 
of the Court. 



Seh. Ill, Para 11] 


THE CODE OP CIVIL PROCBdURE. 


919 


(2) Such charges shall include all debts and liabilities from time to time 
due to the Government in respect of the property or any part thereof, the rent 
(if any) from time to time due to a superior holder in respect of such property 
or part, and, if the Collector so directs, the expense of any witnesses summoned 
by him. 

(3) The balance shall be applied by the Court — 

{a) in providing for the maintenance of such members of the judgment- 
debtor’s family (if any) as are entitled to be maintained out of the income of 
the property, to such amount in the case of such member as the Court thinks 
fit ; and 

{b) where the Collecter has proceeded under paragraph 1, in satisfaction 
of the original decree in execution of which the Court ordered the sale of 
immovable property, or otherwise as the Court may under section 73 direct ; 
or 

(^) where the Colltctor has proceeded under paragraph 2, — 

(/) in keeping down the interest on incumbrances on the property ; 

{it) where the judgment-debtor has no other sufficient means of subsis- 
tence, in providing for his subsistence to such amount as the Court thinks fit ; 
and 


(Hi) in discharging reteably the claims of the original decree-holder and 
any other decree-holders who have complied with the said notice, and whose 
claims were included in the amount ordered to be recovered. 


{4) No other holder of a decree for the payment of money shall be entitled 
to be paid out of such property or balance until the decree-holders who have 
obtained such ordei have been satisfied, and the residue (if any) shall be paid 
to the judgment debtor cr such other person as the Court directs. 

Notes.— Revenue authority is competent to recover sale expenses. A. I. R. 1927 
Bom. 17 = 28 Bom. L. R. ii9i = Q9 Ind. Cas. 289. Sale expenses can not be deducted 
from poundage. A. I. R. 1926 Bom. 335*28 Bom. L. R. 590=96 Ind. Cas. 363. 
Where a decree relating to ancestral property Vs transferred to the Collector for 
execution and the property is sold and the decree holder piid the amount for which 
execution is taken, the Collector has no power to dispose of the balance as he liked 
without instruction from the civil Court. 1931 A. L. J, 1064= A. I. R. 1931 All. 700=* 
130 Ind. Cas. 423. 

10. [S. 325.] Where the Collector sells any property under this schedule, 
^ j j he shall put it up to public auction in one or 

Sales how lo be conducterf. thinks fit, and may- 


(o) fix a reasonable reserved price for each lot ; 

(6) adjourn the sale for a reasonable time whenever, for reasons to be 
recorded, he deems the adjournment necessary for the purpose of obtaining a 
fair price for the property ; 

(^) buy in the property offered for sale, and re-sell the same by public 
auction or private contract, as he thinks fit. 


11. r>. 325 A.] (1) So long as the Collector can exercise or perform in 

respect of the judgment-debtor’s immovable 
property, or any part thereof, any of the powers 
or duties conferred or imposed on him by para- 
graph r to 10, the judgment-debtor or his repre- 
sentative in interest shall be incompetent to 
mortgage, charge, lease or alienate such property 
or part except with the written premission of the Collector, njr shall any civil 
Court issue any process against such property or part in execution of a decree 
for the payment of money. 


Restrictions as to alienation 
by judgment debtor or his 
representative, and prosecu- 
tion or remedies by decree- 
holder. 
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(2) During the same period no civil Court shall issue any process of exe- 
cution either against the judgment debtor or his property in respect of any 
decree for the satisfaction whereof provision has been made by the Collector 
under paragraph 7 . 

(3) The same period shall be excluded in calculating the period of limita- 
tion applicable to the execution of any decreee affected by the provisions of 
this paragraph in respect of any remedy of which the decree-holder has been 
temporarily deprived. 

Scope — The property can be the subject of transfer with the permission of the 
Collector. 144 Ind. Cas, 373^ 193^ A. L. J. iS22eA. I. R. 1933 All. 468. So long 
as the property is under attachment in Collector’s proceedings, a mortgage of the 
properly by the debtor would be invalid. 144 Ind. Cas. 267»i5 N. L. J. 173 ; see 
also 1933 A. L. J. 564* A. I. R. 1933 All. 908 •, 144 Ind. Cas. 373= 1933 A. L J. 
i822sA. I. R. 1933 All. 468 ; A. 1 . R. 1933 Nag. 238 ; A. L. R. 1933 All. 830. As 
alienation is illegal therefore payment of previous encumbrances does not create 
charge in favour of transferee. A. I. R. 1924 Oudli 302*27 O. C. 56=83 Ind. Cas 
854 ; see also 48 Ind. Cas. 312 = 46 C. 183 = 23 C. W. N 350 (P. C.). Alienation does 
not preclude transfer of future interest. A. I. R. 1927 Nag. 177=100 ind. Cas. 863. 
Provisions of para 1 1 must be strictly construed. A I. R. 1929 Oudh 441=60. VV. 
N. 750= 121 led. Cas. 888 ; 6 O. W. N. 843= A. I. R. 1929 Oudh 435. Collector's 
power over property comes to an end with satisfaction of decree. A. I. R. 1930 Nag. 
220*122 Ind. Cas. 371. Prohibition of sale in para it relates to money decree only 
and not to cases where sale of specid: property is ordered. A. I. R. 1931 All. 38 = 
1930 A. L. J. 1594. Whilst ih? property is under Collrctor Civil Court *s barred 
from issuing process against property. A. I. R. 1921 Oudh 176*8 O. L. J. 358*66 
Ind. Cas. 642. Collector’s pjwer do not terminate until sale is confirmed. 16 N. 
L. R. 194=60 Ind. Cas. 510. When some property is under the Collector, the rest 
can be mortgaged. A. 1 . R. 1930 Nag. 237 = 13 N. L. J 36=122 Ind Cas. 369. 
Collector’s written permission is essential if property to be gifted is under him. 
A. I. R. 1929 Oudh 435*6 O. W. N. 843* 124 Ind. Cas. 354. Inference from corres- 
pondence about permission amounts to written permission. A. I. R. 1930 Oudh 
^10 = 7 O. W. N. 988= 130 Ind. Cas. 65 Leave by sale-ofhcer to deposit amount 
in satisfaction of money decree is not implied permission by Collector. A. I. R. 1929 
Oudh 441=6 O. W. N. 750*121 Ind Cas. 888. Where property is under Collector 
under s. 68. Court should not appoint receiver to teceive annual income. A. 1 . R. 
1925 Oudh 448*19 O. L. J 146=2 O. W. N. 73=87 Ind. Cas. 21. From the time 
of its order of transfer of decree the Court ceases 10 have jurisdiction. A. I. R. 1926 
Nag. 246*92 Ind. Cas. 44. Attachment before judgment is not void under para. 11. 
A. 1 . R. 1922. Nag. 238 = 68 Ind. Cas. 188. When piyment of full amount with 
Collector's permission is made Collectors’ power over property attached immediately 
termintes Subsquent alienation is not therefore invalid though procedmgs 
formally continue. A I. R. 1934 Nag. 33. If on sale of two properties, Collector 
accepts 5 P. C. for payment to auction purchaser of one property and upholds the 
sale of the other propety, the Collector is virtually deprived of his powers and paras 
I to 10 of this Schedule in consequence of which the disability of the judgment-debtor 
under para 1 1 comes to an end. A. I. R. 1934 Nag. 285. Collector has seisin of case, 
from the date of the order. A. 1 R. 1936 Oudh 280. This pira does not apply to the 
case of non-ancestral property comprised in a decree for sale. 153 1. C. 612 = A. I. R. 
1935 Oudh 156=11 O. W. N. 1626. A family settlement entered into by judgment 
debtor when execuiton is pending before Collector does not contravene this para. 
254 1 . C. 267* A. I. R. 1935 Oudh 245. A Collector acting under this para is not 
competent to delegate his power to permit an alienation of the property by the 
judgment debtor. 153 1 . C. 6i2*A. I. R. 1935 Oudh 156; A. 1 . R 1935 Oudh 
121. The decree, being recorded as satisfied, there is a piesumption on that permis- 
sion of the Collector has been obtained for the transfer. A. L. R. 1935 Nag. 45. 
This para applies to all cases in which the Collector is making arrangements for 
the sale of the property of the judgment-debtor in execution of the decree. A. L. 
R. 1935 Nag. 52 (i). 

12. [S. 325 B.J Where the property of which the sale has been ordered 

Provision where property is « districts than one, the powers 

in several districts. ' duties conferred and imposed on the Collec- 

tor by paragraphs 1 to 10 shall be exercised and 
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performed by such one of the Collectors of the said districts as the Local 
Government may by general rule or special order direct. 

13. [S. 825 C.] In exercising the powers conferred on him by paragraphs 

1 to 10 the Collector shall have the powers 
of a civil Court to compell the attendance 
of parties and witnesses and the production of 
documents. 


Powers of Collector to com- 
pel attendance and produc- 
tion. 


THE FOURTH SCHEDULE. 

{See iection 155^ 

Enactments amended. 

I 2 3 

Year. No. ' Short title. 


4 


Amendment. 


1870 VII. The Court-fees Act, In article i of Schedule I, after the word “plaint” 
1870. the words ‘'written statement pleading a set-oflf 

or counter-claim** and after the word “Act*’ the 
words “or of cross-objection** shall be inserted. 

From article ii of Schedule II the words “from 
an order rejecting a plaint or'* shall be omitted. 

For the entry in the first column of Schedule II 
relating to article 19 the following entry shall 
be substituted, namely 

“Agreement in writing stating a question for the 
opinion of the Code under the Code of Civil 
' Procedure, 1908.** 


THE FIFTH SCHEDULE, 

{Enactment r€ptakd\ Repealed by s, 3 and Schedule II of ihe 
Second Repealing a?id Amending A eft IQI4 {XVII of igi 4.) 


C. P. Code--116 




APPENDIX 1. 

Amendments by Local High Courts under S. 122 of the C. P. Code. 

RULES MADE BY THE HIGH COURT ALLAHABAD. 

Order IV. 

Rule I. (i) For rule i (i) lubsiitute the following : — 

'*Every suit shall be instituted by presenting to the Court or such officer as it 
appoints in this behalf a plaint, together with a true copy, for servicei with the sum- 
mons upon each defendant, unless the Court for good cause shown allows time for 
filing such copies." 

(2} **The court-fee chargeable for such service shall be paid in the case of suits 
when the plaint is filed and in the case of all other proceedings when the process 
is applied for." 

and re^number the present sub-rule (2) as sub-rule (3). 

Order V. 

Rule 2. Omit the words '*or, if so permitted, by a concise statement.’* 

Add the following rule 4 A : — 

“4 A. Except as otherwise provided, in every interlocutory proceeding and in every 
proceeding after decree in the trial Court, the Court may, either on the application of 
any party, or of its own motion, dispense with service upon any defendant who has 
not appeared or upon any defendant who has not hied a written statement." 

Rule 15. For the words "Where in any suit the defendant cannot be found" 
read “When the defendant is absent or cannot be personally served.” 

Rule 25. For the word “shall" in the third line read the word “may”. 

Addiht following as rule 25A : — 

“25 A. When the defendant resides in British India but outside the limits of the 
United Provinces of Agra and Oudli, the Court may, in addition to, or in substitution 
for any other mode of service, send the summons by post to the defendant at the 
place where he is residing or carrying on business. An acknowledgment purporting 
to be signed by the defendant, or an endorsement by a postal servant that the defen- 
dant refused service, may be deemed by the Court issuing the summons to be prima 
facie proof of service." 

Rule 26. After the words ‘ the summons may" insert the# words "in addition to, 
or in suostitution for the method permitted by rule 25". 

Rule 27. To order V, rule 27, add the following as notes i and 2 : — 

1. A list of heads of officers to whom summonses shall be sent for service on 
the servants of Railway complies working in whole or in part in these provinces 
is given in Appendix (2) to the general Rules (civil) of 1911. 

2. In every case where a Court sees fit to issue a summons direct to any public 
servant other than a soldier under Order XVI, simultaneously with the issue of the 
summons notice shall be sent to the head of the office in which the person concerned 
is employed in order that arrangements may be made for the performance of the 
duties of such person. 

Illustration : If the Court sees fit to issue a summons to a Kanungo or patwari 
it shall inform the Collector of the district, and if to a sub-registrar it shall inform 
the District Registrar to whom the sub-registrar is subordinate — 

Rule 28. — The present rule 28 shall be numbered 28 (i). Add the following as 
rule 28 (2) : — 

(2) Where the address of such commanding officer is not known, the Court may 
apply to the officer commanding the station in which the defendant ‘was serving 
when the cause of action arose to supply such address, in the manner prescribed in 
sub-rule (4) of this rule. Add the following as sub-rules (3), (4) and 5 ; — 

“ 43 ) Where the defendant is an officer of His Majesty's military forces, where- 
ever it is practicable, service shall be made on the defendant in person. 

(4) Where such defendant resides outside the jurisdiction of the Court in which 
the suit is instituted, or outside British India, the Court may apply over the seal and 
signature of the Court to the officer commanding the station in which the defendant 
was residing when the cause of action arose, for the address of such defendant, and 
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the officer commanding to whom such application is made shall supply the address 
of the defendant or all such information that it is in his power to give, as may lead 
to the discovery of his address. 

(5) Where personal service is not practicable, the Court shall issue the summons 
to the defendant at the address so supplied by registered post. 

Rule 29— In rule 29, sub-rule (i), line 2 for the word and figures “rule 28“ read 
rule 28 (i).” 

Insert the following rules at the end of O. 5 : — 

31. An application for the issue of a summons for a party or a witness shall be 
made in the form prescribed for tbe purpose. No other forms shall be received 
by the Court. 

32. Ordinarily every process, except those that are to be served on Europeans 
shall be written in the Court vernacular. But where a process is sent for execution 
to the Court of a district where a different language is in ordinary use, it shall be 
written in English and shall be accompanied by a letter in English requesting its 
execution. 

In cases where the return of service is in a language different from that of the 
district from which it is issued, it shall be accompanied by an English translation. 

Order VII. 

Rule 9.— In rule 9(a) for the semicolon after “it in clause (i), substitute a full 
stop and delete the rest of this clause as well as clauses (2) and (3); and (b) 
Renumber clause (4) as clause (2), deleting the words * or statements" therein. 

Rule 1 7 , — At the end of clause (2) add the following proviso “Provided that, 
if the copy is not written in English or is written in a character other than the 
ordinary Persian or Nagri character in use the procedure laid down in Order XlII, 
rule 12, as to veridcation shall be followed and in that case the Court or its officer 
need not examine or compare the copy with the original.” 

Insert the following at the end of order VII. 

19. Every plaint or original petition shall be accompanied by a proceeding gi- 
ving an address written in English in block letters at which service of notice, sum- 
mons or other process may be made on the plaintiff or petitioner. Plaintiffs or peti- 
tioners subsequently added shall, immediately on being so added, file a proceeding 
of this nature. 

20. An address for service filed under the preceding rule shall be within the 
local limits of the District Court within which the suit or petition is died, or of the 
District Court within which the party ordinarily resides, if within the limits of the 
United Provinces of Agra and Oudh. 

21. Where a plaintiff or petitioner fails to file an address for service, he shall 
be liable to have his suit dismissed or his petition rejected by the Court suo motu or 
any party may apply for an order to that effect, and the Court may make such order 
as it thinks just. 

22. Where a party is not found at the address given by him for service and no 
agent or adult male member of his family on whom a notice or process can be ser- 
ved, is present, a copy of the notice or process shall be affixed to the outer doors 
of the house. If on the date fixed such party is not present another date shall be 
fixed and a copy of the notice, summons or other process shall be sent to the 
registered address by registered post, and such service shall be deemed to be as 
effectual as if the notice or process had been personally served. 

23. Where a party engages a pleader, notices or processes for seivice on him 
shall be served in the manner prescribed by Order 111 , rule 5, unless the Court directs 
service at the address for service given by the parly. 

24. A party who desires to change the address for service given by him as 

aforesaid shall file a verified petition, and the Court may direct the amendment of 
the record accordingly. Notice or such petition shall be given to such other par- 
ties to the suit as the Court may deem it necessary to inform, and may be either 
served upon the pleaders for such parties or be sent to them by registered posty as 
the Court thinks fit. , 

25. Nothing in these rules shall prevent the Court from directing the service of 
a notice or process in any other manner, if for any reasons, it thinks fit to do so. 

26. * (Deleted.] 

* Rule 26 of VII has been deleted by Notification No. 4o84/35a— 3(7) Vide 
Allahabad Gaxeite} Part II, p. 611, dated 24th July, 1926. 
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ORDER VIII. 

Insert the following rules at the end of Order VIII i'- 

ll. Every party, whether original, added or substituted, who appears in any 
suit or other proceeding shall on or before the date fixed in the summons or notice 
served on him as the date of hearing, file in Court a proceeding stating his address 
for service, written in English in block letters and if he fails to do so he shall be lia> 
ble to have his defence, if any, struck out and to be placed in the same position as if 
he had not defended. In this respect the Court may act suo motu or on the appli- 
cation of any party for an order to such effect and the Court may make such order 
as it thinks just. 

12. Rules 20, 22, 23, 24, 25 and 26 * of Order VII shall apply, so far as may be 
to addresses for service filed under the preceeding rule. 

ORDER IX. 

Rule 2. After the words in the fourth line, “for such service” insert the words 
“or that the plaintiff has failed to comply with the rules for filing the copy of the 
plaint for service on the defendant.” 

Rule 13. Add the following proviso : — 

^'Provided also that no such decree shall be set aside merely on the ground of 
irregularity in the service of summons, if the Court is satisfied that the defendant 
knew or but for his wilful conduct would have known of the date of hearing in sufh' 
cient time to enable him to appear and answer the plaintiffs claim.’* 

Order XIII. 

Insert the following rules at the end of Order XIII : — 

“12. Every document not written in the Court vernacular or in English, which 
is produced {a) with a plaint or ( 3 ) at the first hearing or (c) at any other time ten- 
dered in evidence in any suit, appeal or proceeding, shall be accompanied by a cor- 
rect translation of the document into the Court vernacular. If any such document is 
written in the Court vernacular but in characters other than the ordinary Persian or 
Nagri characters in use, it shall be accompanied by a correct tiansliieration of its 
contents into the Persian or Nagri character. 

The person making the translation or transliteration shall give his name and 
address and verify that the translation or transliteration is correct. In case of a 
document written in a script or language not known to the translator or to the person 
making the transliteration, the person who reads out the original document for the 
benefit of the translator or the person making the transliteration shall also verify the 
translation and the transliteration by giving his name and address and stating that 
he has correctly read out the original document. 

13. When a document included in the list prescribed by rule I, has been 
admitted in evidence, the Court shall, in addition to making the endorsement pres- 
cribed in rule 4(1) mark such document with serial figures in the case of documents 
admitted as evidence for a plaintiffi and with serial letters in the case of documents 
admitted as evidence for a defendant, and shall initial every such serial number or 
letter. When there are two or more parties defendants, the documents of the first 
parly defendant may be marked A i, B i , C i, etc. AA i, BBi, etc., and those of the 
second A2, B2, C2, etc. AA2. BB2, etc. When a number of documents of the same 
nature is admitted, as for example, a series of receipts for rent, the whole series 
shall bear one figure or capital letter or letters and a small figure or a small letter 
shall be added to distinguish each paper of the series. 

Order XVI. 

Rule I. The following proviso to be added to rule (i) 

“Provided that no party who has begun to call his witnesses shall be entitled to 
obtain process to enforce the attendance of any witness against whom process has 
not previously issued, or to call any witness not named in a list, which must be 
filed in Court before the hearing of evidence on his behalf has commenced, without 
an order of the Judge made in writing and stating the reasons therefor,’* 

Rule 2. (4) This rule shall not apply, in cases in which Government is a party, 
in Ihe case of witnesses who are Government servants whose salary exceeds Rs. 10 
per mensem and who are summoned to give ^ evidence in their public capacity at a 
Court situated more than five miles from their head quarters. 


* Rule 26 of VII has been deleted by Notification No. 4o84-35a — 3(7) yide 
Allahabad Gazette, Part 11 , p. 611, dated 24lh July, 1926. 
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Rule 8, For the words in line I under this order shall be served*' read ‘‘under this 
order may by leave of the Court be served by the parly or his agent, applying for 
the same, by personal service, and failing such service shall be served.” 

Rule 22. (i) Save as provided in this rule and in rule 2, the Court shall allow 
travelling and other expenses on the following scale S— 

{a) In the case of witnesses of the class of cultivators, labourers and menials, 
six annas a day ; 

(b) In the case of witnesses of a better class, such as zamindars. traders, 
pleaders and persons of corresponding rank, from eight annas to two 
rupees a day, as the Court may direct : and 
(^) In the case of witnesses of superior rank including officers of Government 
in receipt of a salary of less than Rs. 200 a month, from three to 
five rupees a day. 

(2) If a witness demands any sum in excess of what has been paid to him such 
sum shall be allowed if he satisties the Court that he has actully and necessarily 
incurred the additional expense. 


Illustration, 

A Post Office employee summoned to give evidence is entitled to demand from 
the party, on whose behalf or at whose instance he is summoned the travelling and 
other expenses allowed to witnesses of the class or rank to which he belongs and in 
addition the sum for which he is liable as payment to the substitute officiating 
during his absence from duty. The sum so payable in respect of the substitute will 
be certified by the official superior of the witness on a slip, which the witness will 
present to the Court from which the summons issued. 

(3) If a witness be detained fot a longer period than one day the expenses of his 
detention shall be allowed at such rate, not usually exceeding that payable under 
clause (1) of this rule, as may seem to the Court to be reasonable and proper : 

Provided that the Court may. for reasons stated in writing, allow expenses on a 
higher scale than that hereinbefore prescribed. 

Add the following after rule 22 : — 

23. In cases to which Government is a party. Government seivanis whose 
salary exceeds Rs. 10 per mensem and all police constables whatever their salary 
may be who are summoned to give evidence in their official capacity a« a Court 
situated more than five miles from their headquarters, shall be given a certificate 
of attendance by the Court in lieu of travelling and other expenses. 

Order XVII. 

Rule 1. (2) Add the following further proviso : — 

Provided further that no such adjournment shall be granted for the purpose of 
calling a witness not previously summoned or named, nor shall any adjournment be 
utilised by any party for such purpose, unless the Judge has made an order in 
writing under the proviso to Order XVJ, rule i.’’ 

Rule 2. to rule 2 : — 

“Where on any such day the evidence, or a substantial portion of the evidence 
of any party has been recorded and such party fails to appear, the Court may in its 
discretion proceed with the case as if such party were present, and may dispose of it 
on its merits. 

Explanation . — No party shall be deemed to have failed to appear if he is either 
present or is represented in Court by an agent or pleader, though engaged only for 
the purpose of making an application. 

Rule 3. Amend rule 3 ; — 

‘ Where any party to a suit to whom time has been granted, fails, without 
reasonable excuse, to produce his evidence, or to cause the attendance of his wit- 
nesses, or to comply with any previous order, or to perform any other act, necessary 
to the further progress of the suit for which lime has been allowed, the Court may, 
whether such party is present or not, proceed to decide the suit on the merits." 

Order XVIII. 

tmert the following rules at the end of Order XVlIl 

19 * ( 1 ) 7 *^^ Judge shall record in his own bead in English all orders passed 
on applications, other than orders of a purely routine character. 
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(2) The Judge shall record in his own hand in English all admissions and 
denials of documents, and the English proceedings shall show how all documents 
tendered in evidence have been dealt with from the date of presentation down 
to the final order admitting them in evidence or rejecting them. 

(3) The Judge shall record the issues in his own hand in English, and the issues 
shall be signed by the Judge and shall form part of the English proceedings. 

Order XIX. 

Insert the following rules at the end of Order XIX : — 

4. Affidavit shall be entitled in the Court of at (naming such Court). 

If the affidavit be in support of, or in opposition to, an application respecting any 
case in the Court, it shall also be entitled in such case. If there be no such case, it 
shall be entitled in the matter of the petition of 

5. Affidavits shall be divided into paragraghs, and every paragraph shall be 
numbered consecutively and as nearly as may be, shall be confined to a distinct 
portion of the subject. 

6. Every person making any affidavit shall be described therein in such manner 
as shall serve to identify him clearly ; and where necessary for this purpose, it shall 
contain the full name, the name of his father, of his caste or religious persuasion, 
his rank or degree in life, his profession, calling, occupation or trade, and the true 
place of his residence. 

7. Unless it be otherwise provided, an affidavit may be made by any person 
having cognizance of the facts deposed to. Two or more persons may join in an 
affidavit : each shall depose separately to those facts which are within his own 
knowledge and such facts shall be stated in separate paragraphs. 

8. When the declarant in any affidavit speaks to any fact within his own know- 
ledge he must do so directly and positively, using the words “1 affirm” “or I make 
oath and say”. 

9. Except in interlocutory proceedings, affidavits shall strictly be confined to 
such facts as the declarant is able of his own knowledge to prove. In interlocu- 
tory proceedings, when the particular fact is not within the declarant’s own know- 
ledge, but is stated from information obtained from others, the declarant shall use 
the expression “I am informed”, and if such be the case ‘'and verily believe it to 
be true”, and shall state the name and address of, and, sufficiently describe for the 
purposes of identification, the person or persons from whom he received such in- 
formation. When the application or the opposition thereto rests on facts disclosed 
in documents or copies of documents produced from any Court of Justice or other 
source, the declarant shall state what is the source from which they were produced, 
and his information and belief as to the truth of the facts disclosed in such document. 

10. When any place is referred to in an affidavit, it shall be correctly described, 
When in an affidavit any person is referred to, such person, the correct name and 
address of such person, and such further description as may be sufficient for the 
purpose of the identification of such person, shall be given in the affidavit. 

11. Every person making an affidavit for use in a civil Court shall, if not 
personally known to the person before whom the affidavit is made, be identified to 
that person by some one known to him, and the person before whom the affidavit is 
made shall state at the foot of the affidavit the name, address, and description of him 
by whom the identification was made as well as the time and place of such 
identification. 

1 1 A. Such identification may be made by a person— 

(^i) Personally acquainted with the person to be identified ; or 

(^j Satisfied from papers in that person’s possession or otherwise, of his 
identity : 

Provided that in case (b) the person so identifying shall sign on the petition or 
affidavit a declaration in the following form, after there has been affixed to such 
declaration in his presence the thumb impression of the person so identified : — 

Form. 

I (name, address and description) declare that the person verifying this petition 
(or mgking this affidavit) and alleging himself to be A. B. has satisfied me (here 
state by what means e. g., from papers in his possession or otherwise) that he is 
A- B. . . 

12. No verification of a petition and no affidavit purporting to have been made 
by a pardahnaihtn woman who has not appeared unveiled before the person 
before whom the verification or affidavit was made, shall be used unless she has been 
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identified in the manner already specified and unless such petition or affidavit be 
accompanied by an affidavit of identification oi such woman made at the time by the 
person who identified her. 

13. The person before whom any affidavit is about to be made shall, before the 
same is made ask the person proposing to make such affidavit if he has read the 
affidavit and understands the contents thereof, and if the person proposing to make 
such affidavit state that he has not read the affidavit or appears not to understand 
the contents thereof, or appears to be illiterate, the person before whom the affidavit 
is about to be made shall read and explain, or cause some other competent person 
to read and explain in his presence, the affidavit to the person proposing to make 
the same, and when the person before whom the affidavit is about to be made is thus 
satisfied that the person proposing to make such affidavit understands the contents 
thereof, the affidavit may be made. 

14. The person before whom an affidavit is made, shall certify at the foot of the 
affidavit the fact of the making of the affidavit before him and the time and place 
when and where it was made, and shall for the purpose of identification mark and 
initial any exhibits referred to in the affidavit. 

15. If it be found necessary to correct any clerical error in any affidavit, such 
correction may be made in the presence of the person before whom the affidavit is 
about to be made, and before, but not after, the affidavit is made. Every correction 
so made shall be initialled by the person before whom the affidavit is made and shall 
be made in such manner as not to render it impossible or difficult to read the origi- 
nal word or words, figure or figures, in respect of which the correction may have 
been made. 

Order XX. 

Insert the following at the end of Order XX 

21 (i) Every decree and order as defined in section 2, other than a decree or 
order of a Court of Small Causes or of a Court in the exercise of the jurisdiction of a 
Court of Small Causes, shall be drawn up, in the Court vernacular. As soon as such 
decree or order has been drawn up and before it is signed, the Munsarim shall cause 
a notice to be posted on the notice-board stating the decree or order has been drawn 
up, and that any party or the pleader of any party may, within six working days 
from the date of such notice, peruse the draft decree or order and may sign it, or 
may file with the Munsarim an objection to it on the ground that there is in the 
judgment a verbal error or some accidental defect noi affecting a material part of the 
case, or that such decree or order is at variance with the judgment or contains some 
clerical or arithmetical error. Such objection shall state clearly what is the error, 
defect or variance alleged, and shall be signed and dated by the person making it. 

(2) If any such objection be filed on or before the date specified in the notice the 
Munsarim shall enter the case in the earliest weekly list practicable, and shall, on 
the date fixed, put up the objection together with the record before the Judge who 
pronounced the judgment, or, if such Judge has ceased to be the Judge of the Court, 
before the Judge then presiding. 

(3) If no objection has been filed on or before the date specified in the notice, 
if an objection has been filed and disallowed, the Munsarim shall date the decree 
as of the day on which the judgment was pronounced and shall lay it before the 
Judge for signature in accordance with the provisions of rules 7 and 8 . 

(4) If an objection has been duly filed and has been allowed, the correction or 
alteration directed by the Judge shall be made. Every such correction or alteration 
in the ju'^gment shall be made by the Judge in his own handwriting. A decree 
amended in accordance with the correction or alteration directed by the Judge shall 
be drawn up, and the Munsarim shall date the decree as of the day on which the 
judgment was pronounced and shall lay it before the Judge for signature in accor- 
dance with the provisions of rules 7 and 8. 

(5) When the Judge signs the decree he shall make an autograph note stating 
the date on which the decree was signed. 

Order XXI. 

Rule 5. /^or the word ^'District,** where it occurs after the words **samd* and 
“different** “Province.” 

Rule 6. Rule 6 be re-numhered 6 (1) and the following sub-rule 6 (2) be added • 

“(2) Such copies and certificates may, at the request of the decree-holder, be 
handed over to him or to such person as he appoints, in a sealed cover to be taken 
to the Court to which they are to be sent.** 



App : I, All. Rules.] 


THE ALLAHABAD HIGH COURT RULES. 


929 


Rule II. clause (/) of sub-rule (2) of this rule substitute the following : — 

“(/) The date of the last application, if any.” And add the following proviso to 
sub-rule (2) : — 

'‘Provided that when the applicant hies with his application a certified copy of 
the decree, the particulars specified in clauses (^), (c) and (^) need not be given in 
the application/' 

Rule 17. Between the words ‘‘been complied with” and “the Court may*' insert 
the words, *‘and if the decree-holder fails to remedy the defect within a time to be 
fixed by the Court/’ 

Rule 22. For the words “one year** wherever they occur in this rule, read the 
words “three years.” 

To sub-rule (2) of this rule shall be added the following proviso : — 

“P rovided that no order for the execution of a decree shall be invalid by reason 
of the omission to issue a notice under this rule, unless the judgment-debtor has 
sustained substantial injury by reason of such omission ” 

Rule 24(3). the words at the end of the sub-rule, “be executed.” a/f/Z the 

words, “and a day shall be specified on or before which it shall be returned to Court.” 

Substitute the following for paragraph (2) in rule 25 : — 

“2. Where the endorsement is to the effect that such officer is unable to execute 
the process, the Court may examine him presonally or upon affidavit touching his 
alleged inability, and may, if it thinks fit, summon and examine witnesses to such 
inability, and shall record the result.” 

Rule 26 (3). the words “the Court may” the words ‘the Court shall, 
unless good cause to the contrary is shown.” 

Rule 29. Ajter the words “the person against whom the decree was passed,” 
insert the words, “or any person whose interests are affected by the decree, or by 
any order made in execution thereof.” 

Rule 31 (2) and (3). /'irr the words wherever they occur in each sub-rule “six 
months” read the words, “three months, or such extended time as the Court may 
for good cause direct.” 

Rule 32 (3). For the words “one year” read the words “three months” and after 
the words at the end of the sub-rule, “on his application,” add the words “the Court 
may for good cause extend the time.” 

Rule 39 (5). Delete the words “in the Civil Prison.” 

Rule 40 (5). Add the following proviso : — 

“Provided that, in order to give the judgment-debtor an opportunity of satisfying 
the decree ; the Court before making the order of committal may leave the judgment- 
debtor in the custody of an officer of the Court for specified period not exceeding 10 
days, or release him on his furnishing security to the satisfaction of the Court for 
his appearance at the expiration of the specified period, if the decree be not sooner 
satisfied. Where the Court sees fit to leave a judgment-debtor in the custody of an 
officer of the Court and the judgment-debtor does not pay the costs incidental 
to such intermediate custody it shall be competent for the Court to require the decree - 
holder on pain of his application for arrest, being disallowed to pay into Court such 
sums as the Judge deems sufficient to cover such costs including fees for process- 
server subsistence of the judgment-debtor and costs of conveyance, if any ; and 
sums disbursed by the decree-holder under this proviso shall be deemed to be 
costs in the suit.” 

Rule 53 In sub-iule (1) (^) in the third line, and in sub rule (4) in the eighth 
line, after the words “to such other Court,” add the words “and to any other Court 
to which the decree has been transferred for execuiijn.** 

And in sub-rule ( 6 ) for the words, “after receipt of notice thereof’ read the words 
“after receipt of notice, or with the knowledge thereof.” 

Rule 54. Add the following sub-rule (54) (3) : — 

“The order shall take effect as against purchasers for value in good faith from the 
datetfvhen a copy of the order is affixed on the properly, and against all other trans- 
ferees from the judgment-debtor from the date on which such order is made.” 

Substitute the following for rule 55 ; — 

S5 (i). Notice shall be sent to the sale officer executing a decree of all applica- 
tions for rateable distribution of assets made under section 27 (i) in respect of the 
property or the same judgment-debtor by persons other than the holder of the decree 
for the execution of which the original order was passed. 

C. P. Code .— 117 
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(a) Where— 

. («) The amount decreed (which shall include the amount of any decree passed 
against the same judgment-debtor), notice of which has been sent to the sale officer 
under sub-section ( I ), with costs and all charges and expenses resulting from the 
attachment of any property are paid into Court, or, 

( 6 ) satisfaction of the decree (including any decree pissed against the same 
judgment-debtor) notice of which has been sent to the sale officer under sub-section 
(i), is otherwise made through the Court or certified to the Court, or 

W ihe decree (including any decree passed against the same judgment- 
debtor) notice of which has been sent to the sale officer under sub-section (i), is 
set aside or reversed, 

the attachment shall be deemed to be withdrawn, and, in the case of immovable 
property, the withdrawal shall, if the judgment-debtor so desiren, be proclaimed at 
his expense and a copy of the proclamation shall be affixed in the manner prescribed 
by the last preceding rule. 

Rule 58. Add the following words to sub-rule (58) (2) ; — 

**(or objection), or may in its discretion make an order postponing the delivery of 
the property after the sale pending such investigation. And in no case shall the 
sale become absolute until the claim or objection has been decided.** 

Rule 68. For the words “fifteen days'* read the words “seven days.'* 

Rule 69 (2). For the word ‘‘seven’* read the word “fourteen,’’ and add the 
following proviso : — 

'‘Provided that the Court may dispense with the consent of any judgment-debt-or 
who has failed to attend in answer to a notice issued under rule 66.” 

Rule 72. In sub-rule (2) the words “with such permission*’ read the words 
“property sold,’’ and re-numher this sub-rule ‘72,” and delete sub-rules (1) and (3). 

Rule 89. In sub-rule (i) of this rule the words “any person before 

such sale ’ read the words “the judgment- debtor, or any person deriving title through 
the judgment -debtor, or any person holding an interest in the property.** 

Rule 90. For the words ‘‘Provided that no*’ read the words “provided that — 

(a) no” 

and ada the following proviso : — 

“(^) no such application shall be entertained upon any ground which could 
have been taken by the applicant on or before the date on which the sale proclama- 
tion was drawn up.” 

Rule 92. In sub-rule (f) after the words “the Court shall,*’ insert the words 
‘‘subject to the provisions of rules 58 (2).*’ 

Rule 98. After the words ‘*at his instigation,” wherever they occur, add the 
words “or on his behalf,*’ and utter words at the end of the rule, “thirty days” 
a//// the words “(thirty days), and may o.-der the person or persons whom it holds 
responsible for such resistance or obstructiois to pay jointly or severally in addition 
to costs, reasonable compensation to the d creeholder for the delay and expense 
caused to him in obtaining possession. The order to piy costs and compensations 
made thereon shall have the same force and be subjected to the same conditions 
as to appeal or otherwise as if it were a decree.’* 

Rule 99. For the words in brackets “(other than the judgment-debtor)’* read the 
words in brackets, (“other than the persons mentioned in rules 95 and 98 hereof) 
Insert the following rules at the end of Order XXI : — 

104. When the certificate prescribed by section 41 is received by the Court 
which sent the decree for execution, it shall cause the necessary details as to the 
result of execution to be entered in its register of civil suits before the papers are 
transmitted to the record room. 

105. Every attachment of movable properly under rule 43, of Negotiable Instru- 
ments under rule 51 and of immovable property under rule 54, shall be made through 
a civil Court Amin, or bailiff, unless special reasons render it necessary that any 
other agency should be employed, in which case those reasons shall be stated in t he 
handwriting of the presiding Judge himself in the order for attachment. 

106. When the property which it is sought to bring to sale is immovably, pro- 
perty within the definition of the same contained in the law for the time being in force 
relating to the registration of documents, the decreeholder shall file with his applica- 
tiona cenificaie from the sub-registrar within whose sub-disirict such property is 
situated ; showing that the sub registrar has searched his book Nos. I and II and their 

initces for the past twelve years an i stating the eicumbrances, if any, which he has 
found on the property. 
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107. When an application is made for the sale of land or of any interest in land, 
the Court shall, before ordering sale thereof. call upon the parlies to state whether* 
such land is or is not ancestral land within the meaning of Notification No. 1887 — i 
-—238 — 10, dated 7th October, 1911, of the Local Government, and shall fix a date for 
determining the said question. 

On the day so fixed, or on any date to which the enquiry may have been adjourn- 
ed, the Court may take such evidence, by affidavit or otherwise, as it may deem nece- 
ssary, and may also call for a report from the Collector of the district as to whether 
such land or any portion thereof is ancestral land. 

After considering the evidence and the report, if any, the Court shall determine 
whether such land, or any, or what part of it, is ancestral land. 

The result of the enquiry shall be noted in an order made for the purpose by the 
presiding Judge in his own handwriting. 

108. When the property which it is sought to bring to sale is revenue-paying or 
revenue-free land or any interest in such land, and the decree is not sent to the 
Collector for execution under section 68, the Court, before ordering a sale, shall also 
call upon the Collector in whose district such property is subject to any (and, if so, 
to what) outstanding claims on the part of Government. 

109. The certificate of the sub-registrar and the report of the Collector shall 
be open to the inspection of the parties or their pleaders,* free of charge, between the 
time of the receipt by the Court and the declaration of the result of the enquiry. 

No fees are payable in respect of the report by the Collector. 

no. The result of the enquiry under rule 66 shall be noted in an order made for 
the purpose by the presiding Judge in his own handwriting. The Court may, in its 
discretion, adjourn the enquiry, provided that the reasons for the adjournment are 
stated in writing, and that no more adjournmonts are made than are necessary for 
the purposes of the enquiry. 

HI. If after proclamation of the intonded sale has been made, ~any matter is 
brought to the notice of the Court which it considers material for purchasers to 
know, the Court shall cause the same to be notified to intending purchasers when the 
property is put up for sale. 

112. The costs of the proceedings under rules 66, 106 and 108 shall be paid in 
the first instance by the decree-holder ; but they shall be charged as part of the cost 
of the execution, unless the Court, for reasons to be specified in writing, shall consi- 
der that they shall either wholly or in part be omitted therefrom. 

1 13. Whenever any civil Court has sold, in execution of a decree or other order, 
any house or other building situated within the limits of a Military cantonment or 
station, it shall, as soon as the sale has been confirmed, forward to the commanding 
officer of such cantonment or station for his information and for record in the 
Brigade or other proper office, a written notice that such sale has taken place ; and 
such notice shall contain full particulars of the property sold and of the name and 
address of the purchaser. 

1 14. Whenever guns or other arms in respect of which licenses have to be taken 
by purchaser under the Indian Arms Act (Act No. XI of 1878) are sold by public 
auction in execution of decrees by order of a civil Court, the Court directing the 
sale shall give due notice to the magistrate of the district of the names and the 
addresses of the purchasers, and of the time and place of the intended delivery to 
the purchasers of such arms, so that proper steps may be taken by the police to 
enforce the requirements of the Indian Arms Act. 

1 1 5. When an application is made for the attachment of livestock or other mov- 
able property, the decreeholder shall pay into Court in cash such sum as will cover 
the costs of the maintenance and custody of the property for fifteen days. If within 
three clear days before the expiry of any such period of fifteen days the amount of 
such costs for such further period as the Court may direct be not paid into Court 
the Court, on receiving a report thereof from the proper officer may issue an order 
for the withdrawal of the attachment and direct by whom the costs of the attach- 
ment are to be paid. 

1 16. Live-stock which has been attached in execution of a decree shall ordinarily 
be left at the place where the attachment is made either in custody of the jndgment- 
debior on his furnishing security or in that of some landholder or other respectable 
person willing to undetiake the responsibility of its custody and to produce it when 
required by the Court. 
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1 17- If the custody of live-stock cannot be provided for in the manner described 
in the last preceding rule the animals attached shall be removed to the nearest pound 
established under the Cattle Trespass Act, 1871 and committed to the custody of the 
pound-keeper, who shall enter in a register- 
ed) the number and description of the animals ; 

(fi) the day and hour on and at which they were committed to his custody ; 

(c) the name of the attaching officer or his subordinate by whom they were 
committed to his custody and shall give such attaching officer or subordinate a 
copy of the entry. 

118. For every animal committed to the custody of the pound-keeper as afore- 
said, a charge shall be levied as rent for the use of the pound for each fifteen or part 
of fifteen days during which such custody continues, according to the scale prescrib- 
ed under section 12 of Act No. i of 1871. 

And the sum so levied shall be sent to the Treasury for credit to the Municipal or 
District Board, as the case may be, under whose jurisdiction the pound is. All such 
sum shall be applied in the same manner as fines levied under section 12 of the said 
Cattle Trespass Act. 

1 19. The pound-keepeer shall take charge of feed and water, animals attached 
and committed as aforesaid until they are withdrawn from his custody as hereinafter 
provided and he shall be entitled to be paid for their maintenance at such rates as 
may be from time to time, prescribed underjproper authority. Such rates shall, for 
animals specified in the section mentioned in the last preceding rule not exceed 
the rates for the time being fixed under section 5 of the same Act. In any case, for 
special reasons to be recorded in writing, the Court may require payment to be 
made for maintenance at higher rates than those prescribed. 

120 The charges herein authorized for the maintenance of live-stock shall be 
paid to tne pound-keeper by the attaching officer for the first fifteen days at the 
time the animals are committed to his custody, and thereafter for such further period 
as the Court may direct, at the commencement of such period. Payments foi such 
maintenance so made in excess of the sum due for the number of days during which 
the animals may be in the custody of the pound-keeper shall be refunded by him to 
the attaching officer. 

121. Animals attached and committed as aforesaid shall not be released from 
custody by the pound-keeper except on the written ord ^r of the Court, or of the attach- 
ing officer, or of the officer appointed to conduct the sale ; the person receiving the 
animals, on their being so released, shall sign a receipt for them in the register 
mentioned in rule 118. 

122. For the safe custody of movable properly other than live-stock while 
under attachment, the attaching officer shall, subject to approval by the Court, make 
such arrangements as may be most convenient and economical. 

123. With the permission of the Court the attaching officer may place one or 
more persons in special charge of such property. 

124. The fee for the services of each such person shall be payable in the manner 
prescribed in rule 116. It shall not be less than four annas, and shall ordinarily not 
be more than six annas per diem. The Court may, at its discretion, allow a higher 
fee ; but if it do so, it shall state in writing its reasons for allowing an exceptional 
rate . 

125. When the services of such persons arc no longer required the attaching 
officer shall give him a certihcaie on a counterfoil form of the number of days he has 
served and of the amount due to him ; and on the presentation of such certificate 
to the Court which ordered the attachment, the amoiiiu shall be paid to him in the 
presence of the presiding Judge : provided that where the amount does not exceed 
Ks. 5, it may be paid to the sa^/ta by money order on requisition by the Amin, and 
the presentation of the certificate may be dispensed with. 

126. When in consequence of an order of attachment being withdrawn or for 
some other reason, the pepon has not been employed or has remained in charge of 
the property for a shorter time than that for which payment has been made in respect 
of his services, the fee paid shall be refunded in whole or in part, as the case may be. 

127. Fees paid into Court under the foregoing rules shall be entered in the 
Register of Petty Receipts and Repayments. 

138. When any sum levied under rule 119 is remitted to the Treasury, it shall 
be accompanied by an order in triplicate (in the form given as form 9 of the 
Municipal Account Code), of which one part will be forwarded by the Treasury 
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officials to the District or Municipal Board as the case may be. A note that the 
same has been paid into the Treasury as rent for the use of the pound, will be 
recorded on the extract from the pass book. 

129. The cost of repairing attached property for sale, or of conveying it to the 
place where it is to be kept or sold, shall be payable by the decreeholder to the 
attaching officer. In the event of the decreeholder failing to provide the necessary 
funds, the attaching officer shall report his default to the Court, and the Court may 
thereupon issue an order for the withdrawal of the attachment and direct by whom 
the costs of the attachment are to be paid. 

130. Nothing in these rules snail be deemed to prevent the Court from issuing 
and serving on the judgment* debtor simultaneously the notices required by Order 
XXI, rules 22, 66 and 107. 


"Garnishee orders'^ 

“131. The Court may, in the case of any debt, due to the judgment-debtor (other 
than a debt secured by a mortgage or a charge or a negotiable instrument, or a 
debt recoverable only in a revenue Court), or any movable property not in the 
possession of the judgment-debtor, issue a notice to any person (hereinafter called 
the garnishee) liable to pay such debt, or to deliver or account for such movable 
property, calling upon him to appear before the Court and show cause why he should 
not pay or deliver into the Court the debt due from or the property deliverable by 
him to such judgment-debtor, or so much thereof as may be sufficient to satisfy the 
decree and the cost of execution 

132. If the garnishee does not forthwith or within such time as the Court may 
allow, pay or deliver into Court the amount due from or the property deliverable by 
him to the judgment-debtor, or so much as may be sufficient to satisfy the decree 
and the cost of execution, and does not dispute his liability to pay such debt or 
deliver such movable property, or if he does not appear in answer to the notice, 
then the Court may order the garnishee to comply with the terms of such notice, 
and on such order execution may issue as though such order were a decree against 
him. 

133. If the garnishee disputes his liability the Court, instead of making such 
order, may order that any issue or question necessary for determining his liability be 
tried as though it were an issue in a suit ; and upon the determination of such issue 
shall pass such order upon the notice as shall be just. 

134. Whenever in any proceedings under these rules it is alleged, or appears to 
the Court to be probable that the debt or property attached or sought to be attached 
belongs to some third person or that any third person has a lien or charge upon, or 
an interest in it, the Court may order such third person to appear and state the nature 
of his claim, if any, upon such debt or property and prove the same, if necessary. 

135. After hearing such third person, and any other person who may subsequently 
be ordered to appear, or in the case of such third or other person not appearing 
when ordered, the Court may pass such order as is hereinbefore provided or make 
such other order as it shall think fit upon such terms in all cases with respect to 
the lien, charge or interest, if any, of such third or other person as to such Court 
shall seem just and reasonable. 

136. Payment or delivery made by the garnishee whether in execution of an 
order under these rules or otherwise shall be a valid discharge to him as against the 
judgment-debtor, or any other person ordered to appear as aforesaid, for the amount 
paid, delivered or realized although such order or the judgment may be set aside or 
reversed. 

137. Debts owing from a firm carrying on business within the jurisdiction of the 
Court may be attached under these rules, although one or more members of such 
firm may be resident out of the jurisdiction : provided that any person having the 
control or management of the partnership business or any member of the firm 
within the jurisdiction is served with the garnishee order. An appearance by any 
member pursuant to an order shall be a sufficient appearance by the firm. 

*138. The costs of any application under these rules and of any proceedings 
arising therefrom or incidental thereto, or any order made thereon, shall be in the 
discretion of the Court. 

139* (■) VVhere the liability of any garnishee has been tried and determined 
under these rules, the order shall have the same force and be subject to the same 
tondilious as to appeal or otherwise as if it were a decree. 
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(2) Orders not covered by clause (i) shall be appealable as orders made in 
execution. 

Illustration . — “An application for a garnishee order is dismissed either on the 
ground that ihe debt is secured by a charge or that there is no prtma facie evidence 
of debt due. This order is appealable as an order in execution.*’ 
the following rule 140 : — 

140. All the rules in this Code relating to service upon either plaintiffs or 
defendants at the address filed or subsequently altered under Order VII or Order VllI 
shall apply to all proceedings taken under Order XXI or section 47.” 

The following form shall be used under the provisions of rule 131 of Order XXI : — 
Suit No. of 19 


Plaintiff 


versus. 


Defendant 

To 

Whereas it is alleged that a debt of Rs. is due from you to 

the judgment-debtor ; 

Or that you are liable to deliver to the above-named judgment-debtor the property 
set forth in the schedule hereto attached : Take notice that you are hereby required 
on or before the day of 19 , to pay into this Court the 

said sum of Rs 
Or 

to deliver, or account to the amin of this Court for the movable property detailed 
in the attached schedule, or otherwise to appear in person or by advocate, vakil 
or anthoiized agent in this Court at 10-30 in;thc forenoon of the day aforesaid and 
show cause to the contrary, in default whereof an order for the payment of the said 
sum, or for the delivery of the said property may be passed against you. 


Dated this day of 19 
Munsif 

Subordinate /udj*e 
At 


Order XXII 

12. At the end of the rule addi'ihe words : — 

“Or to proceedings in the original Court taken after the passing of the prelimi- 
nary decree where a final decree also requires to be passed having regard to the 
nature of the suit.” 

ORDERfXXV. 

Rule I. A/teriho woid^mViTi^s 6 2Ln6. 7, “property in suit’* insert the words 
“or that the plaintiff is being financed by a person not a patty to the suit.” 

Order XXVI. 

Rule 18. In clause (i) after the words “agents and pleaders” substitute a 
comma for the full-stop and add the following words, *Sind shall direct the party 
applying for the examination of the witness, or in its discretion any other party to 
the suit, to supply the Commissioner with a copy of the pleadings and issues.” 

Order XXVII. 

Insert the following rule at the end of O. 27 : — 

9. In every case in which the Government Pleader appears for the Government 
as a party on its own account, or for the Government as undertaking, under the 
provisions of rule 8 (i), the defence of a suit against an officer of the Government, he 
shall in lieu of a vakalatnama, file a memorandum on stamped paper signed by him 
and stating on whose behalf he appears. Such memorandum shall be, as nearly as 
may 1)e, in the terms of the following form ; 

Title of the suit, etc. • 

1. A. B. Government Pleader, appear on behalf of the Secretary of State for 
India in Council (or the Government of the United Provinces, or as the case may 
be) respondent (or etc.) in the suit : — 

or, on behalf of the Government (which under Order 27, rule 8 (1) of Act No. V 
of 1908, has undertaken the defence of the suit), respondent (or etc.) in the suit. 
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Order XXXII. 

Rule 3. Add ihe following proviso to rule 3(4) : — 

“Provided that if the minor is under ten years of age no such notice shall be 
issued to him/' 

Substitute the following for rule 4 : — 

*‘4., (i) Where a minor has a guardian appointed or declared by competent 
authority, no person other than such guardian shall act as next friend, except by 
leave of the Court." 

“(2) Subject to the provisions of sub-rule (i) any person who is of sound mind 
and has attained majority may act as next friend of a minor, unless the interest jf 
such person is adverse to that of the minor or he is a defendant, or the Court for 
other reasons to be recorded considers him unfit to act.'* 

"(3) Every next friend shall, except as otherwise provided by clause (5) of this 
rule be entitled to be reimbursed from the estate of the minor any expenses incurred 
by him while acting for the minor." 

“(4) The Court may in its discretion for reason to be recorded, award costb of 
the suit, or compensation under section 35 A or section 95 against the next friend 
personally as if he were a plaintiff. 

“(S) Costs or compensation awarded under clause (4) shall not be recoverable by 
the guardian from the estate of the minor, unless the decree, expressly directs that 
they shall be so recoverable/' 

Add the following rule 4A : — 

"4A. (1) Where a minor has a guardian appointed by competent authority, no 
person other than such guardian shall be appointed his guardian for the suit unless 
the Court considers for reasons to be recorded that it is for the minor's welfare 
that another pet son be appointed. 

(2) Where there is no such guardian, or where the Court considers that such 
guardian should not be appointed, it shall appoint as guardian for the suit the 
natural guardian of the minor, if qualified, or where there is no such guardian the 
person in whose care the minor is, or any other suitable person who has notified the 
Court of his willingness to act or failing any such person, an oTicer of the Court. 

Explanation , — An officer of the Court shall for the purposes of this sub-rule 
include a legal practitioner on the roll of the Court. 

(3) No person shall without his consent be appointed guardian for the suit : 
provided that in all cases the consent of such person shall be presumed, unless with- 
in fifteen days of receipt of notice from the Court, he notifies to the Court his refusal 
to accept appointment as such guardian. Refusal to accep* notice shall be presumed 
to be refusal to act. 

(4) Where an officer of the Court is appointed guardian for the suit under sub- 
rule (2), the Court may direct that the costs to be incurred by such officer in the 
performance of his duties as such guardian shall be borne either by the parties or by 
any one nr more of the parties to the suit, or out of any fund in which the minor is 
interesied, and may give directions for the repayment or allowance of such costs as. 
justice and the circumstances of the case may require.*’ 

Order XXXIII. 

Rule 5. In rule 5 {<1) add the words ‘’and the applicant on being required by 
the Court to make any amendment within a time to be fixed by the Courr, fails to 
do so” between the figure 3 and the word" ox add the following explana i)n to rule 
5 at the end 

Explanation An application shall not be rejected under clause (d) merely 
on the ground that the proposed suit appears to be barred by any law. 

Order XXXIV. 

Rule 4 (2). After the words “the Court may" insert the words “of its own 
motion, or.” 

Order XXXVII. 

Rule I, Add the following clause {e ) : — 

*'(«) any Court in the Province of Agra exercising the powers of a Small Cause 
Court.** 
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Order XXXIX. 

Rule I. In clause (a) deleft the words ‘‘or wroncrfuHv sold in execution of a 
decree.” 

and 

Delete the word “sale” after the words ‘'damaging, alienation.’’ 

Order XLI, 

Substitute the following for r. 3(1) : — 

“3(0 Where the memorandum of .'ippeal is not drawn up in the manner herein- 
. . before prescribed, or accompanied by the copies 

Rejection or amendment of mentioned in rule 1 (i), it may be rejected or when 
memorandum. memorandum of appeal is not drawn up in the 

manner prescribed, it may be returned to the appellant for the purpose of being 
amended within a time to be fixed by the Court or be amended then and there.” 

Rule 7.— For the tenth word "and” substitute a comma and between the figure 
6 and the word “shall” add the word after figure “and 10.” 

Rule 10 (i). Add the following proviso : — 

“Provided also that in case of every appeal from any decree or order passed in 
appeal by any Court subordinate to the High Court confirming the decree or order 
of the Court below or modifying it only in favour of the appellant or in respect of 
costs the appellant shall, within two weeks of the admission of appeal, or within such 
time as the Court may for special reasons allow, deposit in tho appellate Court 
security for the costs of the appeal, and for all costs ordered by the Courts below 
to be paid by him, which remain unpaid.” 

Add Clause (2)— 

”(2) In the second proviso to clause (i) of this rule costs of the appeal’* means 
advocate’s fee calculated on the valuation of the appeal together with a sum of Rs. 2 
for Court-fee on vakalatnama to be filed by the respondent. Re. i inspection fee, 
and in case of second appeals outside the jurisdiction of a single Judge a further sum 
of Rs. 10 for printing charges payable by respondent. 

Original Clause ( 2 ) — of the rule shall be numbered as(3). 

Rule 14. the following sub-rule (3) : — 

”14(3). Notwithstanding anything in sub-rule (i) it shall not be necessary to 
serve notice of any proceeding incidental to an appeal on any respondent, other than 
a person impleaded for the first time in the appellate Court, unless he has appeared 
and filed an address for service either in the trial Court or in the case of a second 
appeal, in the lower appellate Court, or has appeared in the appeal. 

Rule 27 (f). Insert the following as clause (b). 

“(b) the evidence sought to be adduced by a pir.y to the appeal, which 
after exercise of due diligance, was not within his knowledge or could not be 
produced by him at the time when the decree or order under appeal was passed or 
made, or” 

Rule 37 : Delete the words “and shall be filed with the original proceedings in 
the suit *‘in lines 4 and 5 of the rule ; and add a new paragraph as follows : — 

Where the appellate Court is High Court the copies aforesaid shall be filed with 
the original proceedings in the suit. 

Insert the following at the end of the Order XLl : — 

38. (i) An address for service filed under VII, rule 19, or Order VIII, ruleii, 

or subsequently altered under Order VII, rule 24, or Order VIII, rule 12, shall hold 
good during all appellate proceedings arising out of the original suit or petition. 

(2) Every memorandum of appeal shall state the addresses for services given by 
the opposite parties in the Court below, and notices and processes shall issue from 
the appellate Court to such addresses. 

(3) Rules 21 • 22, 23 and 24 of Order Vll shall apply , so far as may be, to appell- 
ate proceedings. 

Order XLII. 


Substitute the following for 
Procedure. 


rule I : — 

I. The rules of Order XLl shall apply, so, far 
as may be, to appeals from appellate decrees, subject 


to the following provision : — 

It shall not be necessary for an appellant in a second appeal to produce a copy 
of the judgment of the Court of first instance or any judgment other than the judg- 
ment on which the decree appealed against may be founded, and the record of the 
case shall be sent for at the expense of the appellant. 
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Order XLllI. 

Rule 1 (u). For the words “an order under rule 23 of Order XLP* read “any 
order*'. 

Insert the following rule at the end of Order XLIII : — 

3. In every appeal under rule i, in every miscellaneous case, and in every suit 
dismissed for default, a formal order shall be drawn up stating clearly the deter- 
mination of the appeal or case, the costs incurred, and the parties, if any, by 
whom such costs are to be paid. 


Order XLIV. 

Rule r. To ruler, add another proviso as follows ; — 

Provided further that no application under this rule shtill be allowed unless a 
notice of the application has been given to the propose<l respondents 

Order XLV. 

Rule 15. For rule 15 (1) substitute : — 

15(1) Whoever desires to obtain : — 

(a) execution of any order of Her Majesty in Council, or 

(^) where an appeal has been dismissed by His Majesty in Connell for want 
of prosecution, an order of the Court from which an appeal to his Majesty 
was preferred terminating proceedings and determining the costs, shall apply 
to the said Court by a petition, accompanied by a certified copy of the 
decree passed or order made by His Majesty in Council of which execution is 
desired or to which effect is to be given and a memorandum of all costs incurred in 
India that are claimed in pursuance thereof. 

ORDER XLVl. 

Insert tht following rule at the end of Order XLVl : — 

8. Rule 38 of Order XLI shall apply, so far as may be, to proceedings under 
this Order. 

Order XLVII. 

Insert the following at the end of Order XLVII ; — 

lo. Rule 38 of Order XLI shall apply, so far as may be, to proceedings under 
section 115 of the Code. 

Order XLVIll. 

Rule I. Before the words “Every process issued*' prefix the words “Except as 
provided in Order IV, rule J (2)." 

Order LIl (New). 

I. Rule 38 of Order XLI shall apply, so far as may be, to proceedings under 
section 115 of the Code. 


Forms. 

APPENDIX B. 

I'orm No 7 — an order for transmission of summons for service in the jurisdiction 
of another Court (Order 5, rule 21) is hereby cancelled. 

Form No. 10— a form to accompany return of summons of another Court (Order 
5, rule 23) is cancelled. 


No. 20. 

Application for issue of summons to the party or witness. 

No. of suit. 

Names of parties. 

In the Court of the 
Date fixed for hearing. 

C. P. Code.— 118. 
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Form No. 4. 


1 

1 

2 ! 

3 

4 

1 , 1 

i 

6 



! 

DISTANCE of 
RESIDENCE 
FROM COURT. 

1 

' j 

CASH PAID FOR. 

! 

Name and 
address of 
person to 
whom un- 
expended 
travelling 
expenses 
and diet 
money 
should be 
reJurned. 

Number of 
witnesses 
to be 

summoned. 

Name and 
full address 
ot each per 
son to be 
summoned. 

Rank 

or 

1 occupa- ; 
tion 

Rail. Road 

i 1 

1 

! i 

1 ' 

Travel- 1 Diet ex- 
ling 1 penses. 
expenses' 

; 1 

-- 

1 

i 

APPENDIX E. 

1 

1 1 1 





No. 29. 




In form No 29 (Proclamation of sale) delete the sentence “No bid by.. .previously 
given” in the paragraph above “conditions of sale”. 


No. 43. 

The security to be furnished under section 55 (4) shall be, as nearly as may be, 
by a bond in the following form : — 

In the Court at 

Suit No. of 19 . 


A. B. of ••• ... ... ••• Plaintiff. 


against 

C. D. of ... ... ... ... ... Defendant. 

Whereas in execution of the decree in the suit aforesaid, the said C. D. has been 

arrested under a warrant and brought before the Court of. and whereas the 

said C. D. has applied for his discharge on the ground that he undertakes within 
one month to apply under section 5 of Act No. Ill of 1907, to be declared an insolvent 
and the said Court has ordered that the said C. D. shall be released from custody 

if the said C. D. furnish good and sufficient security in the sum of Rs..... that he 

will appear when called upon, and that he will within one month from this date apply 
under section $ of Act No. Ill of 1907, to be declared an insolvent ; therefore 

1. £. F., inhabitant of have voluntarily become surety, and do 

hereby bind myself, my heirs and executors, to as Judge of the 

said Court and his successors in office that the said C. D. will appear anytime 
when called upon by the said Court, and will apply in the manner and within the 
time hereinbefore set forth, and in default of such appearance or of such applica- 
tion, 1 bind myself, my heirs and executors, to pay to the said Court, on its order, 

the sum of Rs * 

Witness my hand at this day of 19 . 

(Sd.) E. F., 
Surety. 


Witnesses, 
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APPENDIX F. 

No. II. 

The security to be furnished under order XXXVIII, rule 9, shall be, as nearly as 
may be, by a bond in the following form : — 

In the Court of at 

Suit No. of 19 . 

Plaintiff. 

Defendant. 

Amount of suit. Rupees 

Whereas in the suit above specified the plaintiff aforesaid, has applied to the 
said Court that the said defendant , may be called on to furnish sufficient 

security to fulfil any decree that may be passed against him in the said suit, or that 
on his failure so to do, certain property of the said defendant, may 

be attached. 

And whereas, on the failure of the said defendant, to furnish such 

security, or, show cause why it should not be furnished, the property aforesaid of the 
said defendant, has been attached by order of the said Court : 

Therefore 1 , inhabitant of , have voluntarily become secu- 
rity and hereby bind myself, my heirs and executors, to as Judge 

of the said Court, and his successors in office, that the said defendant, 
shall produce and place at the disposal of the said Court, when required, the 
property herein-below specified, namely, (Jiere give description of property 
or refer to an annexed schedule) or the value of the same, or such portion 
thereof as may be sufficient to fulfil such decree and shall when required pay the 
costs of the attachment, and in default of his so doing 1 bind myself, my heirs and 
executors, to pay to as Judge of the said Court and his successors in 

office on its order, such sum to the extent of rupees (here enter a sufficient sum to 
cover the amount of suit with costs and the costs of the attachment) as the said 
Court may adjudge against the said defendant. 

Witness my hand at this day of 19 , 

(Signed) 

Witnesses : Surety. 

No. 12. 

The security to be furnished under Order XX XIX, rule 2 (2), shall be, as far as 
may be, by a bond in the following form : — 

In the Court of at 

Suit No. of 19 . 

Plaintiff 

Defendant. 

Whlori£AS. in the suit above specified, instituted by the said plaintiff, 

, to restrain the said defendant, , from (here state the 

breach of contract or other injury) the said Court has, on the application of the 
said plaintiff, .granted an injunction to restrain the 

said defendant from the repetition (or the continuance) of the said breach of contract 
(or wrongful act complained of,) and required security from the said defendant 
against such repetition (or continuance) : 

Therefore I, , inhabitant of , have voluntarily 

become security and do hereby bind myself, my heirs and executors to 

as Judge of the said Court and his successors in office that the 
said defendant, , shall abstain from the repetition 

(or continuance) of the breach of contract aforesaid (or wrongful act, or from 
the committal of any breach of contract or injury of a like kind, arising out of the 
same contract, or relating to the same property or right,) and in default of his 
so abstaining, I bind mvself, my heirs and executors to pay into Court, on the 
order of the Court, such sum to the extent of rupees as the Court 

shall adjudge against the said defendant. 

Witness my hand at this day of 19 . 

Witnesses : (Signed) 

Surety. 
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In the Court of 
At 


APPENDIX H. 

No. 4 . 

Notice to show cause, (General Form). 


District 
Civil Suit No. 
Miscellaneous No. 


of 19 . 

of 19 . 
Resident of 


versus 

To Resident of 

Whereas the above-named has made application to this Court that 

; you are hereby warned to appear in this Court in person or by a pleader 
duly instructed on the day of 19 , at 

o’clock in the forenoon, to show cause against the application, failing wherein, 
the said application will be heard and determined ex parte ^ and it will be presumed 
that you consent to be appointed guardian for the suit. 

Given under my hand and the seal of this Court this day of 


19 

(List of documents 
In the Court of 


No. 5. 

produced by/L»i"ii£ 
defendant 
at 

Suit No. 


/ud^e. 


Order 13, rule i.) 

District 

of 19 


Plaintiff. 


venus 

Defendant. 

List of documents produced with the plaint (or at the 6rst hearing) on behalf of 
plaintiff (or defendant) this list was bled by this 

day of 19 


Serial Dascription and 

No. ' date, if any, of . What became of the document. Remarks 

the document. I 


If brought If rejected date If it remains on the 
on the of return to record after deci- 
record party and sig- sion of the case 
I the exhi>; nature of party and is enclosed in 
I bit mark* or pleader to 1 an envelope, un- 
I put on whom thedocu-j der rule 24, Chap- 

' the do- ment was re- ter 111, the date of 

cument. turned. enclosure in the 

) envelope. 


Sif^nature of party or pleader producing the list. 
No. II. 

Notice tp minor defendant and guardian. 

In the Court of at -- — district. 

Suit No of IQ 


resident of 

versus 


Plaintiff. * 


resident of 


Defendant. 
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Xo— 

(i) Minor defendant ; 

and 


(2) Natural*^ , 

or Certificated person in whose 

care the minor is alleged to be. Whereas an application has been presen- 
ted on the part of the plaintiff in the above suit for the appointment of a 
guardian for the suit to the minor defendant, you, said minor, and 

you (2) guardian or the person in 

whose care the minor is alleged to be, are hereby required to take notice that 

unless within days from the service upon you of this notice, an 

application is made to this Court to show cause why the person named 

below should not be appointed or for the appointment of any other 
willing to act as guardian for the suit, the Court will proceed 


person 

to appoint the person named below or some other 
guardian of the minor for the purposes of the 
euardian son of 

of _ - . 

Given under my hand, and the seal of the Court, 

19 


of 

Court will 
person to act as the 
said suit. Proposed 

resident 


this 


day of 


Judge. 

Notes. — *^Cnt out the word ‘natural’* if the certificated guardian is named ; cut 
out (he word “certificated*’ if the natural guardian be intended ; and cut jut both 
“natural'* and ‘‘certif'cated** and the word *‘or** if the guardian be of neither class 
but one with whom the minor lives. 


No. 16. 

The security to be furnished under Order XXV, rule r, shall be, as nearly as may 
be, by bond in the following form ; — 

In the Court of at 

Suit No. of 19 . 

... ... Plaintiff. 


versus 

... ... Defendant, 

Whereas a suit has been instituted in the said Court by the said plaintiff ... 
... to recover from the said defendant the sum of rupees 

and the said plaintiff is residing out of British India (or is a woman) 

and does not possess any sufficient immovable property within British India inde- 
pendent of the property in the suit : 

Therefore, I, inhabitant of , have voluntarily become 

security, and do hereby bind myself, my heirs and executors, to 
as Judge of the said Court and to his successors in office that the slid plaintiff 

... , his heirs and executors, shall, whenever called on by the said 

Court, pay all costs that may have been or may be incurred by the said def- 
endant ... — in the said suit, and in default of such pay- 

ment I bind myself, my heirs and executors, to pay all such costs to the said Court 
on its order. 

Witness my hand at this day of 


19 . 

Witnesses, 

(Signed) 

Surety. 

No. 17. 

Address for Service 

Under Order VII, rules ig to 26 ; Order Vlll, rules ii and 12 ; Order XL I, 
rule 38 ; Order XLVI, rule 8 ; Order XLVII,rule 10 ; Order LII, rule i. 
in the Court of the of 


Original 


Suit 
or case 


No. 


versus 


of 192 . 
... Plaintiff. 

... Defendant. 
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This address shall be within the local limits of the District Court within which 
the suit is filed, or of the District Court within which the party ordinarily resides, if 
within the limits of the United Provinces of Agra and Oiidh, but not within the 
limits of any other province : 


Name, parentage 
and caste. 


Residence. ^ office. 


District.. 


Dated 

Any summons, notice or process in the case may, hen:eforward, be issued to me 
at the above address until I file notice of change. If this address is changed 1 shall 
forthwith file a notice of change containing all the new particulars. 


Signature of parly— 


( Plaintiff, 
j Defendant. 

• Appellant. 

C Respondent. 


Or 

1 file the above address according to the instructions given by my client 
(name) (and 

capacity. 

Signature of pleader. 

N. B. — This form when received by the Court must be stamped with the date 
of its receipt and filed with the record of the pending suit or matter. 

No. 1 8. 


Notice of change oj address for service. 

Under Order VII, rules 19 to 26 ; Order VIII, rules it and 12 ; Order XLI, ruie 
38 ; Order XLVI, rule 8 ; order XLVII, rule 10 ; Order LIl, rule i. 

In the Court of the of 

suit 

Original No. of 19 


or case 


Plaintiff. 


Versus. 


Defendant. 


This address shall be within the local limits of the District Court within which 
the suit is Hied, or of the District Court within which the party ordinarily resides, 
if within the limits of the United Provinces of Agra and Oudh, but not within the 
limits of any other province. 


Name, parentage and 
caste. 

Residence. 

Pargan.'i or 1 
tahsil 1 

! 

Post office. 

District. 


1 


j 

! 

i 



Dated 

Any summons, notice, or process in the case may, henceforward, be issued to 
me at the above address until 1 file notice of change. If this address is again changed 
I shall forthwith file a notice of change containing all the new particulars. « 

f Plaintiff. 

Signature of pany--( 

L Respondent. 
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Or 

1 file the above address according to the instructions given by my client, (name) 

(and capacity) 

Signature of pleader. 

N. B.— This form when received by the Court must be stamped with the date 
of its receipt filed with the record of the pending-suit or matter. 


APPENDIX 11. 

Rulei made by the High Court of Bombay. 

Order III. 

Rule 2. clause (a)— O. 3, r. 2, cl. (a) be amended to read as follows 

Persons holding general powers of attorn ey [or in the case of proceedings on 
the original side of the Bombay High Court attorneys holding the requisite special 
powers of attorney] from parties not resident within the local limits of the jurisdic- 
tion of the Court within which limits the appearance, application or act is made 
or done, authorising them to make and do such appearances, applications and 
acts on behalf of such parties. 

Rule 4. — In sub-rule (3) the words “or any application relating to such appeal’’ 
shall be inserted between the words “order in the suit" and “and any application 
or act.*’ 


Order V. 

The following shall be inserted as Rule 21A 

2 1 A. Where the plaintiff so desires, the Court may, notwithstanding anything in 
the foregoing rules and whether the defendant resides within the jurisdiction of the 
Court or not, cause the summons to be addressed to the defendant at the place 
where he is residing and sent to him by registered post prepaid for acknowledgment 
provided that such place is at a town or village in British India which is the head 
quarters of a District or recognised Sub-Division of a District, such as a taluka, 
tahsil, or mahal or in which a municipality has been established, or to which the 
provisions of this rule may from time to time be extended by a Notification by the 
High Court published in the Bombay Government Gazette. An acknowledgment 
purporting to be signed by the defendant shall be deemed by the Court issuing the 
summons to be prima facie proof of service. In all other rases the Court shall 
hold such enquiry as it thinks fit and either declare the summons to have been 
duly served or order such further service as may in its opinion be necessary. 

Rule 22. — The following proviso be added to O. 5, r. 22. 

Provided that where any such summons is to be served within the limits of the 
town of Bombay, it may be addressed to the defendant at the place within such 
limits where he is residing and mav be sent to him by the Court by post registered 
for acknowledgment. An acknowfedgment purporting to be signed by the defendant 
or an endorsement by a postal servant that the defendant refused service shall be 
deemed by the Court issuing the summons to be frima facie proof of service. In 
all other cases the Court shill hold such enquiry as it thinks fit and either declare 
the summons to have been duly served or order such further service as may in its 
opinion be necessary. 

Order Vll. 

The following shall be added as Rules 19 to 26 in order 7. 

“19 Every plaint or original petition shall be accompanied by a memorandum 
in writing giving an address at which service of notice or summons or other process 
may be made on the plaintiff or petitioner. Plaintiffs or petitioners subsquently 
add^d shall, immediately on being added, file a memorandum in writing of 
this nature. 

“20. An address for service filed under the preceding inle shall be within the 
local limits of the district Court within which the suit or petition is filed, or if he can J 
not conveniently give an address as aforesaid, at a place where a party ordinarily^ 
resides- 
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*‘21. Where a plaint iff or a petitioner fails to file an address for service, he shall 
be liable to have his suit dismissed or his petition rejected by the Court suo motu^ 
or any party may apply for an order to that effect, and the Court may make such 
order as it thinks just. 

*'22. Where a party is not found at the address given by him for service and no 
agent or adult male member of his family on whom a notice or process can be 
served, or present a copy of the notice or process shall be affixed to the outdoor of 
the house. If on the date fixed such party is not present another date shall be fixed 
and a copy of the notice, summons or other process shall be sent to the registered 
address by registered post prepaid for acknowledgment and such service shall be 
deemed to be as effectual as if the notice or proceeds had been personally served. 

**23. Where a party engages a pleader, notice or processess on him shall be 
served in the manner prescribed by Order 3, rule 5, unless the Court directs service 
at the address for service given by the party. 

"24. A party who desires to change the address for service given by him as 
aforesaid shall file a fresh memorandum in writing to this effect and the Court may 
direct the amendment of the record accordingly. Notice of such memorandum shall 
be given to such other parties to the suits as the Court may deem it necessary to 
inform, and may be served either upon the pleaders for such parties or be sent to 
them by registered post, as the Court thinks fit. 

”29. Nothing in these rules shall prevent the Court from directing the service 
of a notice or process in any other minner if, for any reasons it thinks fit to do so. 

"26. Nothing in these rules shall apply to the notice prescribed by Order 21, 
rule 22’ \ 

Order VIII. 

The following shall be added as Rules 11 and 12 ; — 

"11. Every party whether originally added or substituted, who appears in any 
suit or other proceeding shall, on or before the date fixed in the summons or notice 
served on him at the date of hearing file in Court a memorandum in writing staling 
his address for service, and if he fails to do so, ha shall be liable to have his defence, 
if any, struck out and to be placed in the same position as if he had not defended. 
In this respect the Court may act suo motu or on the application of any party for 
an order to such effect, and the Court may make such order as it thinks fit ; 

“Provided that this rule shall not apply to a defendant who has not filed a 
written statement but who is examined by the Court under section 7 of the Dekkhan 
Agriculturist's Relief Act, 1879, or otherwise, or in any case where the Court permits 
the address for service to be given by a party on a date later than that specified 
in the rule.’* 

12. Rules 20, 22, 23, 24, 25 and 26 of Order VII shall apply, so far as may be, 
to addresses for service filed under the last proceeding rule. 

Order IX. • 

Rule 4 — Rule 4 shall be numbered rule 4 (i) and the following sub-rule (2) shall 
be added to it, namely 

**(2) The provisions of the section 5 of the Indian Limitation Act, 1908, shall 
apply to applications under this rule." 

Rule 9— The following shall be added as sub-rule (3), namely 

“(3) The provisions of section 5 of the Indian Limitation Act, 1908, shall 
apply to applications under this rule." 

Rule 13— Rule 13 shall be numbered as rule 13 (1} and the following sub-rule 
shall be added to it, namely 

**(2) The provisions of section $ of the Indian Limitation Act (190S) shall apply 
to applications made under this rule.*' * 

Rule 15— The following shall be added as rule 15 

**ln the application of this order to appeals, so far as it may be, the word, 'plain- 
tilf.shall be held to include an appellant, the word 'defendant* a respondent, and 
the word *suit' an appeal." 
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Order XIII. 

Rule 9 — Between the first and the second proviso to sub* rule (I) of rule 9 of 
Order 13, the following proviso shall be inserted, namely 

Provided also that the copy of the decree and of the judgment filed with the 
memorandum of appeal under Order XLI, rule I, may be returned after the appeal 
has been disposed of by the Court. 


Order XVI. 

The following shall be inserted as rule I A to order 16 : — 

1 A. (1) The Court may, on the application of any party for a summons for the 
attendance of any person, permit that service of such summons shall be effected by 
such party. 

(2) When the Court has directed service of the summons by the party applying 
for the same and such service is not effected, the Court may, if it is satisfied that 
reasonable diligence has been used by such party to effect such service, permit 
service, to be effected by an officer of the Court. 

The following shall be inserted as proviso to sub-rule (i) of rule 2 of Order 16 : — 

Provided that where Government or a public officer being a party to a suit or 
proceeding as such public officer supported by Government in the litigation applies 
for a summons to any public officer to whom the Civil Service Regulations apply 
to give evidence of facts which have come to his knowledge, or of matters with which 
he has had to deal, as a public officer, or to produce any document from public 
records, the Government or the aforesaid officer shall not be required to pay any 
sum of money on account of the travelling and other expenses of such witness. 

The following shall be inserted as proviso to rule 3 of order 16 : — 

Provided that where the witness is a public officer to whom the Civil Service 
Regulations apply and is summoned to give evidence of facts which have come to 
his notice or of facts with which he has had to deal in his official capacity, or to 
produce a document from public records, the sum payable by the party obtaining the 
summons on account of his travelling and other expenses shall not be tendered 
to him. 


Order XXI. 

Rule 22— In rule 22 of Order 21 the words **two years*’ shall be substituted for the 
words “one year” whenever they occur. 

The following proviso shall be added to sub-rule (2) of Rule 24 

•Provided that a First Class Subordinate Judge may in his special jurisdiction 
send a process to another Subordinate Court in the same District for execution by 
the proper officer in that Court.” 

After rule 44 of Order 21, the following shall be inserted, namely ; — 

44 A. When the property to be attached is agricultural produce, a copy of the 
warrant or order of attachment shall be sent by post to the office of the Collector of 
the District in which the land in situate. 

The following words shall be added to sub-rule (i) of rule 45 of Order 21, after 
substituting a semi-colon for the full stop 

“and the applicant shall deposit in Court at the time of the application such sum 
as the Court shall deem sufficient to defray the cost of watching and tending the 
crop till such time.” 

The following shall be added to sub- rule (i) of rule 54 of Order 21 ; — 

Such order shall take effect, where there is no consideration for such transfer or 
charge, from the date of such order, and where there is consideration for such trans- 
fer or charge, from the date when such order came to the knowledge of the person to 
whom or in whose favour the property was transferred or charged. 

In sub-rule (2) of rule 69 of Order 21, “thirty days” shall be substituted for 
“seven days.” 

* After rule 72 of Order 21, the following shall be inserted, namely : — 

72 A. If leave to bid is granted to the mortgagee of immovable property, a 
reserve price as regards him shall be fixed [unless the Court shall otherwise think 
fit] at a sum not less than the amount then due for principal, interest and costs 
in case the property is sold in one lot, and not less in respect of each lot (in case 

C. P. Code -119 
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the property is sold in lots, than such sum as shall appear to be properly attributable 
to it in relation to the amount aforesaid. 

The following rule shall be inserted as rule 91 A in Order XXI of the Code of 
Civil Procedure : — 

91 A. Where the execution of a decree has been transferred to the Collector 
and the sale has been conducted by the Collector or by an officer subordinate to 
the Collector, an application under rules 8q, 90 or Qi, and in the case of an 
application under rule 89, the deposit required by that rule if made to the Collector 
or the officer to whom the decree is referred for execution in accordance with any 
rule framed by the Local Government under section 70 of the Code, shall be deemed 
to have been made to or in the Court within the meaning of rules 89, 90 and 91. 

Order XXV. 

Rule 2 — The following shall be added as sub-rule (4)1 namely : — 

(4) The provisions of section 5 of the Indian Limitation Act 1908, shall apply to 
applications under this rule. 

Order XXXII. 

Rule 3 (4) 

The words **to the minor and** in line 2 of sub-rule (4) rule 3 of Order 32 shall 
be deleted. 

Order XXXIII. 

The following sentence shall be added to the Explanation to rule i of Order 
XXXIII, Civil Procedure Code, namely : — 

In determining whether he is possessed of sufficient means the subject-matter of 
the suit shall be excluded. 

Order XXXIV. 

Rule 2 — The following shall be substituted for clause (d) of rule 2 of Order 34 
(d) that, if such payment is not made on or before the day to be fixed by the 
Court the plaintiff shall be entitled to apply for a final decree for foreclosure under 
rule 3. 

Rule 4»In sub-rule fi)of rule 4 of Order 34, after the words **as therein men- 
tioned*’ substitute **the plaintiff shall be entitled to apply for a final decree for sale 
under rule $.*’ 

In sub-rule (2) of rule 5 of Order 34, after the words “proceeds of the sale,*’ subs- 
titute “(after defraying the expenses of the sale) be paid into* Court and applied in 
payment of what is declared due to the plaintiff as aforesaid together with subsequent 
interest at such rate as the Court deems reasonable and subsequent costs, and that 
the balance (if any) be paid to the defendants or other persons entitled to the same : 

Provided that the Court may, upon good cause shown and upon such terms (if 
any) as it thinks fit, from time to time postpone the day fixed for such payment.” 

For clause (d) of rule 7 of Order 34, substitute “(d) that, if such payment is not 
made on or before the day to be fixed by the Court the defendant shall be entitled 
to apply for a final decree for sale or foreclosure under rule 8.” 

Order XXXVII. 

Rule 2— In sub- rule (1) of rule 2 of Order 37, after the words “promissory notes” 
the following words shall be inserted, namely : — 

and all suits in which the plaintiff seeks only to recover a debt or liquidated 
demand in money payable by the defendant with or without interest, arising on a 
contract express or implied, or an enactment where the sum sought to be recovered 
is a fixed sum of money or in the nature of a debt other than a penalty, or on a 
guarantee where the claim against the principal is in respect of a debt or a liquidated 
demand only. 

Rule 3— In rule 3 of Order 37, the following sub-rule shall be inserted 
(3) The provisions of section 5 of the Indian Limitation Act, 1908, shall apply 
to applications under sub- rule (1). 

Order XLI. 

After rule 3 of Order 41, the following rule shall be inserted, namely 
3 A. Where an appellant applies for delay to be excused, notice to show cause 
shall at once be issued to the respondent and the matter shall be finally decided 
before notice is issued to the Court from whose decree the appeal is preferred under 
rule 13. 
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Order XLI. 

The following shall be added as rule 38 : — 

“38 (i) An address for service filed under Order VII, rule 19 or Order VIII, 
rule II, subsequently altered under Order VII, rule 24, or Order VIII. rule 12, shall 
hold good during all appellate proceeding arising out of the original suit or petition, 
subject to any alteration under sub-rule (3). 

(2) Every memorandum of appeal shall state the addresses for service given by 
the opposite parties in the Court below, and notices and processes shall issue from 
the Appellate Court to such addresses. 

(3) Rule 22, 23 and 24 of Order VII shall apply, so far as may be, to appellate 
proceedings,** 

Order XLIII. 

Rule I — Clause (w) shall be deleted. 

In sub-rule (2) or rule 3 of Order 45, after the words “to show cause why the said 
certificate should not be granted'* the following words shall be inserted, namely : — 
“unless it thinks fit to refuse the certificate.’* 

Order XLV. 

Order 7 — After rule 7 of Order 45, the following rule shall be inserted, 
namely ; — 

7A. No such security as is mentioned in rule 7vi), clause (a), shall be required 
from the Secretary of State for India in Council or. where the Local Government has 
undertaken the defence of the suit, from any public officer sued in respect of an act 
alleged to be done by him in his official capacity. 

Order XLVI. 

The following shall be added as rule 8 : — 

*‘8. Rule 38 of Order XLI shall apply so far as maybe, to proceedings under ibis 
Order.” 

Order XLVII. 

Rule 5 — In rule 5, for the word *‘six** the word “two” shall be substiltiled. 

Rule 10 — The following shall be added as rule 10 ; — 

“jo. Rule 38 of Order XLI shall apply so far as may be, to proceedings under 
this order.** 

ORDER XLIX. 

Rule 3— In rule 3 the word “and** immediately preceding paragraph (6) shall be 
omitted and the following paragraph shall be inserted between paragraphs (5) 
and (6) namely 

“(5a) Rule 72 A of Order XXI and** 

For the word and figures “rule 35’* occurring below item 6 of rule 3, the words 
and figures ‘*rules 31 and 33'* shall be substituted. 

The following clause shall be inserted as clause (i), namely : — 

“(i) rule 21 A of Order V ;’* 

. For the existing clause (i) the following shall be substituted, namely : — 

(la) rule 10, rule ii, clause (b) and (c) and rules 19 to 26 of Order VII,** 

Below clause (6) the following shall be inserted^ namely: — 

‘‘(lb) rule II and 12 of Order VIF*. 

Below clause (6) the following shall be inserted, namely 
‘‘(7) rule q8 of Order XLI**. 

Rule 4-^The following be added as rule 4 in Order 49 : — 

Under s. 128 para 2, cl. (i) of the C. P. Code of 1908. the following power is 
delegated to the Registrar of the High Court, Appellate side, Bombay. 

Where on a memorandum of appeal presented within the time prescribed for the 
same, the whole or any part of the fee prescribed by the law for the time being in 
force relating to Court-fees has not been paid, the Registrar may in his discretion 
allow the appellant to pay the whole or part as the case may be of such ‘Court-fees 
anckmay admit the appeal to the Registrar even though the subsequent payment of 
Court-fee may have been made after time prescribed for presentation of the appeal. 

Order Lll. 

The following shall be added as order Lll : — 

“1. Rule 38 of Order XVI shall apply so far as may be to proceedings under s. 115 
□f the Code.” . • 
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SCHEDULE 1. 

Appendix B.— Forms Nos. i, 2, 3, 4, 5 and 6. 

The followinj? notes shall be inserted in red ink in forms i, 2, 3y 5 and 6 : — 

^'Also take notice that in default of your filing an address for service on or before 
the date mentioned you are liable to have your defence struck out. 

Form No. lo in Appendix B, Schedule I be amended to read as follows : — 

•‘To accompany returns of summons of another Court (Order V, r. 23). 

Title, 

Read proceeding from the forwarding 

for service on in Suit No. of 19 

of that Court. 

Read Serving Officer’s Indorsement stating that the 
and proof of the above have been duly taken by me on the oath of 
and it is ordered that the 

be returned to the with this proceeding. 

I hereby declare that the said summons on has been duly served 

Judge 

Note, — This form will be applicable to process other than summons the service 
of which may have to be effected in the same manner.** 

Appendix B— Form No. 4. In line 4 of Form No. 4 in Appendix D, for 
“realization” substitute “the day hereinafter referred to.” 

For clause (2) of the said form substitute *'(2) that if such payment is not made 
on or before the said day of 19 , the plaintiff shall 

be entitled to apply to the Court for a final decree for sale.*’ 

Delete clause (3) of the sa«d form. 

Appendix G. — Form No. 5. For clause (2) of Form No. 5 in Appendix D, 
substitute * (2) That if such payment is not made on or before the said day of 

19 , the defendant shall be entitled to apply for a final decree for fore- 
closure or sale.*’ 

Appendix D. — Form No. loA. — Add the following form as Form No. loA 

“No. 10. A. 

Final decree for sale.*’ 

(Title). 

Upon reading the decree passed in the above suit on the day of 
and the application of the plaintiff, dated the day of 

, and after hearing pleader for the plaintiff and 

pleader for the defendant, and it appearing that the payment directed by 
decree has not been made. 

It is hereby decreed as follows : — 

(1) That the mortgaged properly or a sufficient part thereof be sold and that the 

proceeds of the sale (after defraying thereout the expenses of the sale) be paid into 
Court and applied in payment of what is declared due to the plaintiff as aforesaid 
together with subsequent interest at per cent, per annum as subsequent costs 

and that the balance, if any, be paid to the defendant. 

(2) That if the net proceeds of the sale are insufficient to pay such amount and 
such subsequent interest and costs in full, the plaintiff shall be at liberty to apply 
for a personal decree for the amount of the balance. 

APPENDIX III. 

Joules framed by the High Court of Calcutta. 

Order V. 

Rule 5— Insert the words “for the ascertainment whether the suit will be con* 
tested” after the words “issues only’'. 

Rules 15 and 17 — Substitute the following rules 15 and 17 for the original : — ^ 

“15. Where in any suit the defendant is absent from his residence at the time 
whcQ service is sought to be effected on him thereat and there is no likelihood of 
bis being found thereat within a reasonable time, then unless he has an agent 
empowered to accept service of the summons on his behalf, service may be made 
on any adult male membei of the family of the defendant who is residing with him : 


19 . 
19 

the said 
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Provided that there such adult male member has an interest in the suit and 
such interest is adverse to that of the defendant, a summons so served shall be 
deemed for the purposes of the third column of Art. 164 of Schedule 1 of the 
Limitation Act, 1908.. not to have been duly served. 

Explanation —'A servant is not a member of the family within the meaning of 
this rule. 

"17. Where the defendant or his agent or such oiher person as aforesaid refuses 
to sign the acknowledgment, or where the defendant is absent from his residence 
at the time when service is sought to be effected on him, thereat and there is no 
likelihood of his being found thereat within a reasonable time and there is no agent 
empowered to accept service of the summons on his behalf, nor any other person 
upon whom service can be made, the serving officer shall affix a copy of the summons 
on the outer door or some other conspicuous part of the house in which the defendant 
ordinarily resides or carries on business or personally works for gain, and shall 
then return the original to the Court from which it was issued, with a report 
endorsed thereon or annexed thereto stating that he has so affixed the copy, the 
circumstances under which he did so, and the name and address of the person (if 
any) by whom the house was identified and in whose presence the copy was affixed,*’ 

Rule 19 — Substitute the following for rule 19 : — 

'*19. Where a summons is returned under Rule 17, the Court shall, if the return 
under that rule has not been verified by the declaration of the serving officer, and 
may, if it has been so verified, examine the serving officer on oath or cause him to be 
so examined by another Court, touching his proceedings and may make such further 
inquiry in the matter as it thinks fit ; and shall either declare that the summons has 
been duly served or order such service as it thinks fit.’* 

Rule 19 A — Insert the following rule after rule 19 ; — . 

“J9A. A declaration made, and subscribed by a serving officer shall be received 
as evidence of the facts as to the service or attempted service of the summons.” 

Order VI. 

Rule 14 A — Insert the following after rule 14 

*’14 A. Every pleading when filed shall be accompained by a statement in pres- 
cribed form, signed as provided in the rule 14 of this order, of the party’s address for 
service. Such address may from time to time be changed by lodging in Court a 
form duly filled up and staling the new address of the party and accompanied by 
verified petition. The address so given shall be called the registered address of the 
party and shall, until duly changed as aforesaid, be deemed to be the address of the 
party for the purpose of service of all processes in the suit or in any appeal from any 
decree or order therein made and for the purposes of execution, and shall hold good 
subject as aforesaid for a period of two years, after the final determination of the 
cause or matter. Service of any process may be effected upon a party at his regis- 
tered address in like manner in all respects as though such parly resided thereat.” 

Order VII. 

Rule 3— After rule 3, add the words ; — 

*‘and where there is mentioned, such description shall further state the area 
according to the notation used in the record of settlement or survey, with or without 
at the option of the party, the same area in terms of the local measures.” 

Rule 9 — Substitute the following for rule 9 (i) 

“9(1). The plaintiff shall endorse on the plaint, or annex thereto, a list of the 
documents (if any) which he has produced along with it. 

(i A). The plaintiff shall present with the plaint : — 

(<) as many copies on plain paper of the plaint as there are defendants, unless 
the Court by reason of the length of the plaint or the number of the defendants, or 
for any other sufficient reason permits him to present a like number of concise state- 
ments of the nature of the claim made, or of the relief claimed in the suit in which 
case he shall present such statements ; 

(n) draft forms of summons and fees for the service thereof.” 

Rule IT. — Add the following as clause (e). 

"(e) Where any of the provisions of Rule 9 (1 A) is not complied with and the 
plaintiff on being required by the Court to comply therewith within a time to be fixed 
by the Couit, fails to do so.” 
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Order IX. 

Rule 9 — Re-number sub-rule (2) as sub-rule ^3) and insert therein after the words 
“notice of the application” the words "with a copy thereof (or concise statement as 
the case may be)*'. 

(b) Insert the following as sub-rule (2) : — 

(2) The plaintiff shall, for service on the opposite parties, present along with his 
application under this rule either — 

(1) As many copies thereof on plain papers as there are opposite parlies, or. 

(ii) if the Court by reason of the length of the application or the number of 
opposite parties, or for any other sufficient reason grant permission in this behalf, 
a like number of concise statements. (3-2-1933). 

Rule 13 — Re-number rule 13 as rule 13 (i)and add the following as rule 13 (2) : — 
”(2) The defendant shall, for service on the opposite parly present along with 
his application under this rule either — 

(/) as many copies thereof on plain paper as there are opposite parties, or 
{ii) if the Court by reason of the length of application or the number of opposite 
parties or for any sufficient reason grants permission in this behalf, a like number 
of concise statements (3-2-1933). 

Rule 14 — Cancel the word ‘‘thereof** in rule 14 and substitute therefor the 
following words : — 

'‘together with a copy thereof (or concise statement as the case may be)”. 

Order XVI. 

Rule 2 — Cancel clauses (r) and (2) and substitute therefor the following : — 

**(i) The Court shall fix in respect of such summons such a sum of money as 
appears to the Court to be sufficient to defray the travelling and other expenses of 
the person summoned in passing to and from the Court in which he is required to 
attend, and for one day's attendance. 

(2) In fixing such an amount the Court may. in the case of any person summoned 
to give evidence as an expert, allow reasonable remuneration for the time occupied 
both in giving evidence and in performing any work of an expert character necessary 
for the case.” 

Rule 3 — Cancel rule 3 and substitute the following : — 

*•3. The sum so fixed shall be tendered to the person summoned, at the time of 
serving the summons, if it can be ser\ed personally.” 

Rule 4— Cancel clause (i) and substitute therefor the following : — 

"Where it appears to the Court or to such officer as it appoints in this behalf 
that the sum so fixed is not sufficient to cover such expenses or reasonable remunera- 
tion, the Court may direct such further sum to be paid to the person summoned as 
appears to be necessary on that account, and in case of default in payment, may 
order such sum to be levied by attachment and sale of the movable property of the 
party obtaining the summons ; or the Court may discharge the persons summoned 
without requiring him to give evidence ; or may both order such levy and discharge 
such person as aforesaid." 

Rule 7 A. — Insert the following after rule 7 ; — 

"7 A. (/) Except where it appears to the Court that a summons under this order 
should be served by the Court in the same manner as a summons to a defendant, 
the Court shall make over for service all summonses under this order to the party 
apfHying therefor. The service shall be effected by or on bebalf of such party by 
delivering or tendering to the witness in person a copy thereof signed by the Judge 
or such officer as he appoints in this behalf and sealed with the seal of the Court. 

(//) Rules 16 and 18 of Order V shall apply to summons personally served under 
this rule, as though the person effecting service were a serving officer. 

[tii) If such summons, when tendered, is refused or if the person served refuses 
10 sign an acknowledgment of service or if for any reason such summons cannot 
be served personally, the Court shall, on the application of the party, re-issue such 
summons to be served by the Court in like manner as a summons to a defendant.* 

Rule 8.— Cancel rule 8 and substitute therefor the following : — 

“8. (1) Every summons under this order not being a summons made over to a 
party for service under rule 7A (1) of this order, shall be served as nearly as may be 
in the same manner as a summons to a defendant, and the rules in Order V as to 
proof of service shall apply thereto. 
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(2) The parly applying for a summons to be served under this rule shall before 
the summons is granted and within a period to be fixed, pay into Court the sum 
fixed by the Court under rule 2 of this order.’* 

Rule 21.— Cancel rule 21 and substitute therefor the following 
“21 (1) When any party to a suit is required by any other party thereto to give 
evidence, or to produce a documenti the provisions as to witnesses shall apply to him 
so far as applicable. 

“(2) When a party to a suit gives evidence on his own behalf, the Court may, 
in its discretion, permit him to include as costs in the suit a sum of money equal to 
the amount payable for travelling and other expenses to other witnesses in the case 
of similar standing.’* 


Order XVIII. 

Rule 2 A — After rule 2, insert the following as rule 2 A : — 

**2 A. Notwithstanding anything contained in clauses (i) and (2) of Rule 2, 
the Court may for sufficient reason go on with the hearing, although the evidence of 
the party having the right to begin had not been concluded, and may also allow 
either party to produce any witness at any stage of the suit.' ' 

Order XXI. 

Rule 16 — In the first proviso cancel the words “and the decree shall not be 
executed until the Court has heard their objections (if any) to its execution’* and 
substitute therefor the following words : — 

“and until the Court has heard their objections (if any) the decree shall not be 
executed provided that if, with the application for execution, an affidavit by the 
transferee admitting the transfer or an instrument of transfer duly registered be filed, 
the Court may proceed with the execution of the decree pending the hearing of such 
objections.** 

Rule 17.— In sub-rule (i) cancel the words “the Court may reject the application ; 
or may allow the defect to be remedied then and^there or within a time to be fixed 
by it’* and substitute therefor the following words 

“the Court shall allow the defect to be remedied then and there or within a 
a time to be fixed by it. If the defect is not remedied within the time fixed the Court 
rejects the application.’* 

Rule 22.— Add the following as sub-rule (3) ; — 

(3) Omissions issue a notice in a case where notice is required under sub-rule 
(1)1 or to record reasons in a case where notice is dispensed with under sub- 
rule (2), shall not affect the jurisdiction of the Court in execu.ing the decree." 

Rule 24. — Add the following to sub-rule (3) : — 

“and a day shall be specified on or before which it shall be returned to the Court. 

Rule 26. — In sub-rule (3) cancel the words “the Court may require such security 
from or impose such conditions upon, the judgment-debtor as it thinks fit/* and 
substitute therefor the following words : — 

“the Court shall require security from the judgment-debtor unless sufficient 
case is shown to the contrary.'* 

Rule 31. — Substitute the words “three months’* for the words ‘six months * in 
sub-rules (2) and (3^ 

Rule 32. — Substitute the words “three months” for the words “one year*' in sub- 
rule (3). 

Rule 39- — Omit the words ‘‘in the civil prison” in sub-rule (5). 

Rule 43. shall read as follows : — 

Where the property to be attached is movable property, other than agricultural 
produce, in the possession of judgment-debtor, the attachment shall be made by 
actual seizure, and, save as otherwise prescribed, the attaching officer shall keep 
the property in his own custody or in the custody of o.ie of his subordinates and 
shall be responsible for the due custody thereof : — 

Provided that when the property seized does not, in the opinion of the attaching 
officer, exceed twenty rupees in value or is subject to speedy and natural decay, or 
when the expense of keeping it in custody is likely to exceed its value, the attaching 
officer may sell it at once. 

Rule 45. — Add the following to sub-rule (i) : — 

“and the applicant shall deposit in Court such sum as the Court shall require in 
order to defray the cost of watching or tending the crop till such time.** 
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Add the following after Rule 46. Order XXI : — 

46 A. — The Court may in case of a debt, other than a debt, secured by a 
mortgage or a charge or by a negotiable instrument, which has been attached under 
rule 46 or 51 of this order, upon the application of the attaching creditor, issue 
notice to the garnishee liable to pay such debt calling upon him either to pay in- 
to Court the debt due from him to the judgment-debtor or so much thereof as may 
be sufficient .0 satisfy the decree and costs of execution, or to appear and show cause 
why he should not do so : 

Provided that if the debt in respect of which the application aforesaid is made 
is in respect of a sum of money beyond the pecuniary jurisdiction of the Court, the 
Court shall send the execution case to the Court of the District Judge or any other 
competent Court to which it may be transferred by the District Judge will deal 
it in the same manner as if the case has been originally instituted in that Court. 

Such application shall be made or affidavit verifying the facts alleged and stating 
that in the belief of the deponent the garnishee is indebted to the judgment debtor. 

46 B. — Where the garnishee does not forthwith pay into the Court the amount 
due from him to the judgment-debtor or so much thereof as is sufficient to satisfy 
the decree and the costs of execution or does not appear and show cause in answer 
to the notice, the Court may order the garnishee to comply with the terms of such 
notice, and on such order execution may issue as though such order were a decree 
against him. 

46 C. — Where the garnishee disputes liability, the Court may order that any issue 
or question necessary for the determination of liability shall be tried as if it were 
an issue in a suit, and upon the determination of such issue shall make such order 
or orders upon the parties as may seem just. 

46 D. Where it is suggested or appears to be probable that the debt belongs to 
some third person, or that any third person has a lien or charge on, or other interest 
in such debt, the Court may order such third person to appear and state the nature 
and particulars of his claim (if any) to such debt and prove the same. 

46 £. After hearing such third person and any other person or persons who 
may subsequently be ordered to appear or where such third or other person or per- 
sons do not appear when so ordered, the Court may make surh order as is herein- 
before provided or such other order or orders upon such terms, if any, with respect 
to the lien, charge or interest, if any, of such third person or other person as may 
seem fit and proper. 

46 F. Payment made by the garnishee or a notice under "rule 46 A or under 
any such order as aforesaid shall be valid discharge to him as against the judgment 
debtor and any other person ordered to appear as aforesaid for the amount paid or 
levied although such judgment may be set aside or reversed. 

46 G. The costs of any application m ide under Rule 46A and of any proceed- 
ings arising therefrom or incidental thereto, shall be in the discretion of the Court. 

46H. An order made under Rule 46B, 46C or 46£, shall be appealable as a 
decree. 

II. Add the following as Rule 63A, Order 21 : — 

When an attachment of movable property ceases the Court may order the 
restoration of the attached property to the person in whose possession it was before 
the attachment. 

Rule S3. — (a) In sub-rule (i) (b) insert after the words **then by the issue to such 
other Court” the words *^and to any Court to which it has been transferred for execu- 
tion” and also insert therein the words *'or Courts*’ after the words '^requesting 
such other Court" (b). In sub-rule (i) (b) (rV) cancel the words ‘‘to execute its own 
decree* and substitute therefor the words ‘to execute the attached decree with the 
consent of the said decree-holder expressed in writing or the permission of the 
attaching Court.’* 

(c) In sub-rule (4). insert after the words "by sending to such other Court" the 
words '*and to any Court to which it has been transferred for execution.'* (d) In sub- 
rule (b) substitute the words 'in contravention of the said order with knowledge 
thereof*' for the words 'in contravention of such order after receipt of notice 
thereof." 

Rule S 4 * — Add the following as sub- rule (3) : — 

**Such order shall take effect, where there is no consideration for such transfer or 
charge, from the date of the order, and where there is consideration for such transfer 
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or charge from the date when such order came to the knowledge of the person to 
whom or in whose favour the property was transferred or charged or from the date 
when the order was proclaimed under sub<rule (2) whichever is earlier.” 

Rule 57. - Add the following words at the end of rule 57 : - 
'^Unless the Court shall make an order to the contrary.’* 

Rule 58. — Add the following words at the end of the sub-rule (2) : — 

‘‘Upon such terms as the security, or otherwise as to the Court shall seem fit** 
Rule 69.— Substitute the words *‘one Calender month** for the words ‘‘seven days** 
in sub-rule (2). 

Rule 75. — (a) Insert the following words in sub- rule (2) after the words ‘'where 
the crop from its nature does not admit of being stored** : — 

'‘or can be sold to greater advantage in an unripe state {e.g"., as green wheat), 

(b) Cancel the word “and” between the words ‘‘tending’* and “cutting” in sub-rule 
(2) and substitute therefor the word ‘or*’. 

Rule 89^In sub-rule (1), cancel the words ‘‘either owning such properly or hold- 
ing to interest therein by virtue of a title acquired before such sale” and substitute 
the words ‘whose interest is affected by such sale (provided that such interest has 
not been voluntarily acquired by him after such sale). 

Rule 90. — Add the following words to Rule 90 (i) : — 

' Or on the ground of failure to issue notice to him as required by rule 22 of 
this order.” 

(b) Cancel the proviso to rule 90 (i), and substitute therefor the following : — 
‘‘Provided (f) that no sale shall be set <Tside on the ground of such irregularity 
fraud or failure unless, upon the facts proved, the Court is satisfied that the appli- 
cant has sustained substantial injury by reason of such irregularity, fraud or 
failure. 

{if} that no sale be set aside on the ground of any defect in the proclamation of 
sale at the instance of any person who after notice did not attend at the drawing 
up of the proclamation or of any person to whose presence the proclamation was 
drawn up, unless objection was made by him at the time in respect of the defect 
relied on. 

Rule 98.— Insert the words ‘‘or on his behalf* after the words “at his instigation** 
occurring twice. 

Rule 99. — Insert the words ‘ to have a right** after the words ‘ in good faith.’* 

Insert the following as Order XXI A. 

1. Every person applying to a Civil Court to attach movable property shall, 
in addition to the process-fee ( deposit such reasonable sum as the Court may direct, 
if it think necessary) for the cost of its removal to the tCourt-house (for iis custody, 
and if such property is live-stock) for its maintenance according to the rates pres- 
cribed in Rule 2 of this Order. If the deposit, when ordered be not made, the 
attachment shall not issue. The Court may from time to time, order the deposit 
of such further fees as may be necessary. In default of due payment the property 
shall be released from attachment. 

2. The following daily rales shall be chargeable for custody and maintenance of 
live-stock under attachment : 

Goat and pig — Annas 2 to annas 4* 

Sheep^Annas 2 to annas 3. 

Cow and bullock — Annas 6 to annas 10. 

Calf— Annas 3 to annas 6. 

Buffalo— Annas 8 to annas 12. 

Horse— Annas 8 to annas 12. 

Ass— Annas 3 to annas 5. 

Poultry — Annas 2 to annas 3 pies 6. 

Explanation Although the rates indicated above are regarded as reasonable 
the Courts should consider individual circumstances and the local conditions and 
pgrmit deposit at reduced rates where the actual expenses are likely to fall short 
of the minima or maxima. If any specimen of special value in any of the above 
classes is seized a special rate may be fixed by the Court. If any animal not specified 
is attached, the Court may fix the cost as a special case. 

3. When the property attached consists of agricultural implements or other 
articles which cannot conveniently be removed and the attaching officer does not 

C. P. Code— 120 
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act under the proviso to Rule 43 . Order 21, he may, unless the Court has otherwise 
directed, leave it in the village or place where it has been attached : — 

(a) in the charge of the judgment-debtor or decree- holder or of some other 
person, provided that the judgment-debtor, decree-holder or other person enters 
into a bond in Form No. 15 A of the Appendix E to this Schedule with one or more 
sureties for the production of the property when called for, or 

(d) in the charge of an officer of the Court, if a suitable place for its safe custody 
be provided and the remuneration of the officer for a period of fifteen days paid 
in advance. 

4. If attached property (other than livestock) is not sold under the proviso to 
Rule 43, Order 21, or retained in the village or place where it is attached, it shall 
be brought to the Court-house at the decreeholder’s expense and delivered to the 
proper officer of the Court. In the event of the decree-holder failing to make his 
own arrangement for the removal of the property with safety, or paying the cost 
thereof in advance to the attaching officer, then, unless such payment has previously 
been made into Court, the attachment shall at once be deemed to be withdrawn and 
the properly shall be made over to the person in whose possession it was before 
attachment. 

5. When livestock is attached it shall not, without the special order of the Court 
be brought to the Court or its compound or vicinity, but shall be left at the village 
or place where it was attached in the manner and on the conditions set forth in 
Rule 3 of this Order : 

Provided that livestock shall not be left in the charge of any person under Clause 
(a) of the said rule unless he enters into a bond for the proper care and maintenance 
thereof as well as for its production when called for, and that it shall not be left in 
charge of an officer of the Court under Clause (b) of the said rule unless in addition 
to the requirements of the said clause provision be made for its care and maint- 
tenance. 

6. When for any reason the attaching officer shall find it impossible to obtain 
compliance with the requirements of the preceding rule so as to entitle him to leave 
the attached livestock in the village or place where it was attached and no order 
has been made by the Court for its removal to the Court, the attaching officer shall 
not proceed with the attachment and no attachment shall be deemed to have been 
effected. 

7. Whenever it shall appear to the Court that livestock under attachment are 
not being properly tended or maintained, the Court shall make such orders as are 
necessary for their care and maintenance and may if necessary direct the attach- 
ment to cease and the livestock to be returned to the person in whose possession 
they were when attached. The Court may order the decree-holder to pay any 
expenses so incurred in providing for the care and maintenance of the livestock” 
and may direct that any sum so paid shall be refunded to the decreeholder by any 
other party to the proceedings. 

8. If under a special order of the Court livestock is to be conveyed to the Coup, 
the decreeholder shall make his own arrangement for such removal, and if he fails 
to do so the attachment shall be withdrawn and the property made over to the 
person in whose possession it was before attachment. 

9. Nothing in these rules shall prevent the judgment-debtor or any person 
claiming to be interested in attached livestock from making such arrangements for 
feeding, watering and tending the same as may not be inconsistent with its 
safe custody, or contrary to any order of the Court. 

10. The Court may direct that any sums which have been legitimately expended 
by the attaching officer or are payable to him, if not duly deposited or paid, be 
recovered from the sale-proceeds of the attached property, if sold or be paid by the 
person declared entitled to delivery before he receives the same. The Court may 
also order that any sums deposited or paid under these rules be recovered as costs 
cf the attachment from any party to the proceeding. 

11. In the event of the custodian of attached property failing, after due notictf, 
to produce such property at the place named to the officer deputed for the purpose 
or to restore it to its owner if so ordered or failing in the case of livestock to main- 
tain and take proper care thereof, he shall be liable to be proceeded against for 
the enfQrcement of his bond in the execution proceedings. 
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\ 2 . When property other than livestock is brought to the Court, it shall imme- 
diately be made over to the Nazir' who shall keep it on his sole responsibility in 
such place as may be approved by the Court. If the properly cannot from iis nature 
or bulk be conveniently stored, or kept on the Court ptemises or in the personal 
custody of the Nazir, he may, subject to the approval of the Court, make such 
arrangement for its safe custody under his own supervision as may be most conveni- 
ent and economical. If any premises are to be hired and persons are to be engaged 
for watching the property the Court shall fix the charges for the premises and the 
remuneration to be allowed to the persons (not being officers of the Court) in whose 
custody the property is kept. All such costs shall be paid into Court by decree- 
holder in advance for such period as the Court may from time to time direct. 

13. When attached livestock is brought to Court under special order as afore- 
said it shall be immediately made over to the Nazir, who shall be responsible 
for its due preservation and safe custody until he delivers it up under the orders 
of the Court. 

14. If there be a pound maintained by Government or local authority in or near 
the place where the Court is held, the Nazir shall, subject to the approval of the 
Court, be at liberty to place in it such livestock as can be properly kept there, in 
which case the pound-keeper will be responsible for the property to the Nazir and 
shall receive from the Nazir the same rates for accommodation and maintenance 
thereof as are paid in respect of impounded cattle of the same description. 

15. If there no pound available or if in the opinion of the Court, it be incon- 
venient to lodge the attached livestock in the pound, the Nazir may keep them in 
his own premises, or he may entrust them to any person selected by himself and 
approved by the Court. 

16. All costs for the keeping and maintenance of the livestock shall be paid into 

the Court by the decreeholder in advance for not less than fifteen days at a time 

as often as the Court may from time to time direct. In the event of failure 

to pay the costs within the time fixed by the Court, the attachment shall be 

withdrawn and the livestock shall be at the disposal of the person in whose 

possession it was at the lime of attachment. 

17. So much of any sum deposited or paid into Court under these rules as may 
not be expended shall be refunded to the depositor. 

Order XXII. 

Rule II. — Add the following proviso to rule ii 

(Provided always that where an Appellate Court has made an order dispensing 
with service of notice of appeal upon legal representatives of any person deceased 
under Order XLi, Rule 14 (3), the appeal shall not be deemed to abate as against 
such party «ind the decree made on appeal shall be binding on the estate or the 
interest of such party.” 

Order XXVI. 

Rule 9. — Omit the proviso to Rule 9, Order XXVI, First Schedule to the Code of 
Civil Procedure. 

Order XXXIT. 

Rule 4.— Substitute the words (Except as otherwise provided in this order” for 
the words( where there is no other person fit and willing to act as guardian for the 
suit”. 

Order XXXIV. 

Rule 4.— Re-number sub-rules (3) and (4) as sub-rules (4) and (5) respectively and 
insert the following as sub-rule (3) : — 

[(3). The Court may in its discretion direct in the decree for sale that if the 
proceeds of the sale are not sufficient to pay the mortgage debt the mortgagor shall 
pay the balance personally ” 

Order XXXVII. 

In clause (c) of rule i of Order XXXVII the word ‘‘and” shall be omitted. 

After clause (c) the following clause shall be inserted, namely 

[(cc) all Civil Courts (except Courts of Small Causes) in the District of of Chiita- 
goiig, Dacca, Pabna and 24 Parganas : and.’* 

Order XXXIX. 

Rule I.— Renumber Rule 1 as Rule i (i) and add the following as sub-rules (2} 
and (3) 

[(2) In case of disobedience, or of breach of the terms of such temporary injunc- 
tion or order, the Court granting the injunction or making such order may order 
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the property of the person guilty of such disobedience or breach to be attached 
and may also order such person to be detained in the civil prison for a term not 
exceeding six months, unless in the meantime the Court directs his release. 

“(3) The properly attached under sub-rule (2) may, when the Court considers 
it fit so to direct, be sold and, out of the proceeds, ihe Court may award such com- 
pensation to the injured party as it finds proper and shall pay the balance, if any, 
to the party entitled thereto.** 

Order XLl. 

Rule T4 — Insert the following as clause (3) : — 

•‘(3) It shall be in the discretion of the Appellate Court to make an order, at any 
stage of the appeal whether on its own motion, or txparte. dispensing with service 
of such notice on any respondent who did not appear, either at the hearing in the 
Court whose decree is complained of or at any proceeding subsequent to the decree 
of that Court or on the legal representatives of any such respondent : — 

Provided that : 

(a) The Court may require notice of the appeal to be published in any newspaper 
or newspapers as it may direct. 

(b) No such Order sh«ill preclude any such respondent or legal representative 
from appearing to contest the appeal. 

XLVIIL 

Rule i-^Cancel clause (2), Rule i, Order XLVIII and substitute therefor the 
following : — 

“(2) The Court-fee chargeable for such service shall be paid when the process 
is applied for, or within such time, if any, as the Court may, when ordering its issue, 
fix for the purpose.*’ 17. i. I934* 

Order XLlll. 

•‘Rule I — Insert the following after clause (i) Rule i. 

(ii) an order under rule 57 of Order XXI, directing that an attachment shall 
cease or directing or omitting to direct that an attachment shall continue**. 

Order XLVIII. 

Insert the following words after the word “appendices’* in Rule 3 of Order XLVIII. 

*‘or such other forms as may be prescribed by the High Court of Judicature at 
Fort William in Bengal*’. 

Appendix A. 

Form No. 13 

In the form ot ‘’Breach of agreement to purchase land” cancel the word '‘bighas'* 

acres 

and substitute therefor the words 

bighas 

Appendix B. 

Form no. i A. 


Insert the following form after form i and number it as i A. 

“No I A. 

Summons to defendant for ascertainment whether the suit will be contested 
(Order V, rules i and 5). 


Title. 

To 

(Name, decription and place of residence). 

Whereas has instituted a suit against you for you 

are hereby summoned to, to appear in this Court in person or by a 
pleader, duly instructed, and able to answer all material questions relating to 
the suit on the day of 19 , at 

O’clock in the noon in order that on that day you may inform the Court whether 
you will or will not contest the claim either in whole or in part and in order that 
in the event of your deciding to contest^the claim either in whole or in part directions 
may be given you as to the date upon which your written statement is to be filed 
and the witness or witnesses upon whose evide ice you intend to rely in support of 
your defence are to be produced and also the document or documents upon which 
you intend to rely. 

Take notice that, in default of your appearance on the day before-mentioned, the 
suit will be heard and determined in your absence and take further notice that in the 



App« Hi : Calt Rules.] thb cALCurrA high court rules. 


957 


event of your admitting the claim either in whole or in part the Court will forth- 
with pass judgment in accordance with such admissions. 

Given under my hand and the seal of the Court, this day of 19. 

Seal Judge 

Notice. — If you admit the claim either in whole or in part you should come 
prepared to pay into Court the money due by virtue of such admission together with 
the costs of the suit, to avoid execution of any decree which may be passed against 
your person or property, or both.** 

Form No. 10. 

Insert the words ‘*or proof of the above having been duly made by the declara- 
tion of ’’ after the words ‘‘proof of the above having been duly taken by me on 
the oath of . ** 

Form No. ii. 

Substitute the following for the existing Form No. 11. 

“No. II. 

Deolaration^OF process-server to accompany return of a summons or 
NOTICE (Order V, rule 18). 

TiiU. 

I a process-server of this Court declare : — 


(1) On the 

by the Court of 
Court, dated 
(2) The said 

^ . , summons ^ him 
said — - — on - 


day of 


19 


, I received a 


summons 


-ssued 

notice 

in Suit No. of 19 , in the said 

day of 19 , for service on , 

was at the time personally known to me and 1 served the 


notice 


about 


her 

o*clock 


on the 


day of 


19 


at 


in the 


him , . i-jic , • . • , 

of to jjg”^d requiring- — signature to the original 


noon at by tendering a copy there- 
summons 


notice 


(a) 


Or 


(2) The said not being personally known to me pointed 

out to me a person whom he stated to be the said and 1 served the said 

day of 19 , at about o'clock in the 


summons him ^ 

on on the 


notice 


her 


noon at by tendering a copy there of to and requiring signature to the 

original 


service 


(a) 

(« 


notice 


Or 


(2) The said and the house in which he ordinarily resides being 

personally known to me, I went to the said house, in and thereon 

the day of 19 , at about o’clock in the noon, 

I did not find the said 
(X) 

Or 


(2) One at , 

which ordinarily resides. I did not find the said 
(X) 

w 


pointed out to me which he said was the house in 

there. 


(a) Here state whether the process served, signed or refused to sign the process 
and in whose presence. 

{d) Signature of proces-server. 

(;ir) Enter fully and exactly the manner in which the process was served, with 
special reference to Order 5, rule 15 and 17. 

{y) Signature of the process-server. 
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Or 

(3) If substituted service has been ordered state fully and exactly the manner 
in which summons was served with special reference to the terms of the order for 
substituted service. 


APPENDIX D. 

Form No. i. 


Cancel the table under the head *Cost 
there- for the following 

Plaintiff. 

Rs. A. 

1. Stamp for plaint. 

2. Stamp for power. 

3. Stamp for petitions and affidavits. 

4. Cost of exhibits including copies 
made under the Bankers' Books Evidence 
Act, 1891. 

5. Pleader’s fee on Rs. 

6. Subsistence and travelling allow- 
ances of witnessess (including those of 
party if allowed by Judge.) 

7. Process-fees. 

8. Commissioners* fees. 

9. Demi paper. 

10. Costs of transmission of records. | 

11. Other costs allowed under the I 
Code and General Rules and Orders. | 

12. Adjournment costs not paid in I 

cash (to be added or deducted as the case | 
may be). I 


of Suit’ in Form No. i and substitute 


Defendant. 

Rs. A. 

1 . Stamp for power. 

2. Stamp for petitions and affidavits. 

3. Costs of exhibitsTincluding copies 
made under the Bankers’ Books of Evi- 
dence Act, 1891. 

4 . Pleaders' fee. 

5. Subsistence and ^travelling allow- 
ances of witnesses (including those of 
party, if allowed by Judge). 

6. Process-fees. 

7. Commissioners’ fees. 

8. Demi paper 

9. Costs of transmission of records. 

10. Other costs allowed under the 
Code and General Rules and Orders. 

11. Adjournment costs not paid in 
cash (to be deducted or added as the 
case may be). 


Form No. 2. 


Cancel the table under the head ’’costs 
therefor the following : — 

Plaintiff. , 

I 

Rs. A. P. 

1. Stamp for plaint. 

2. Stamp for power. 

3. Stamp for petitions and affidavits. 

4. Cost of exhibits including copies i 
made under the Banker’s Books Evidence 
Act, 1891. 

5. Pleader’s fee on Rs. 

6. Subsistence and travelling allow- 
ance of witnesses (including those of 
party, if allowed by Judge.) 

7. Process fees. 

8. Commissioners* fee. 

9. Demi paper. 

10. Cost of transmission of records. 

11. Other costs allowed under the 
Code and General Rules and Orders. 

12. Adjournment costs paid in cash i 

(to be added or deducted as the case | 
may be). < 


suit” in Form No. 2 and substitute 


Defendant. 

Rs. A. P. 

1 . Stamp for power. 

2. Stamp for petitions and affidavits. 

3. Costs of exhibits including copies, 
made under the Banker’s Books Evi- 
dence Act, 1891. 

4. Pleader’s fee. 

5. Subsistence and travelling allow- 
ance of witnesses (including those of 
party, if allowed by Judge). 

6. Process- fees. 

7. Commissioners’ fee. 

8. Demi paper. 

9. Costs of transmission of records. 

10. Other costs allowed under 

the Code and Generals Rules and 
Orders. » 

11. Adjournment costs not paid in 
cash (to be deducted or added as the 
case may be). 


2. This rule will come into force from fst January, 1928. 
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APPENDIX B. 

Form No. 15 A. 

Insert the following after the Form No. 15, Appendix £ 

Bond for iaje custody of movable property attached and left in charge of any 
person any sureties. 

[Order XXXIA, Rules 3 (a) and 5]. 

In the Court of at Civil Suit No. 

of A. B. of against 

C. D. of 

Know all men by 

these presents that we, 1 . J. of , etc., and K. L. of , etc., 

and M. N. of , etc., are jointly and severally bound to the Judge 

of the Court in Rupees to be paid to the said Judge for 

which payment to be made we bind ourselves, and each of us, in the whole, our and 
each of our heirs, executors and administrators, jointly and severally, by these 
presents. 

Dated this day of 19 . 

And whereas the movable properly livestock specified in the schedule hereunto 
annexed has been attached under a wairant from the said Court, dated the 
day of 19 , in execution of a decree in favour of in suit No. 

of 19 , on the file of and the said property has been 

in charge of the said 1 . J. 

Now the condition of this obligation is that, if the above bounden I. J , shall duly 
account for and produce when required before the said Court all and every the 
property livestock aforesaid [and shall properly maintain and take due care of the 
livestock aforesaid] and shall obey any further order of the Court in respect in 
thereof, then this obligation shall be void : otherwise it shall remain in full force 
and be enforcible against the above bounden 1 . J. in the execution proceedings, 

I. J. 

K. L. 

M. N. 

Signed and delivered by the above 
bounden in the presence of 

APPENDIX Q. 

Form No. 9. 

In the form of “Decree in Appeal” cancel the words ‘ from Memorandum of Appeal” 
to “the following reasons, namely'* ; — 

Rule No. 11 of 1910. 
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APPENDIX H. 

Form No. 14. 

Cancel columns 20 to 27 of Form No. T 4 ~and substitute therefor the following 
columns. 



20 

No. of Execution application as 
per execution application regis- 
ter and the date of application. 


21. 

Relief sought, if money, amount I 
claimed. 

j 


22. 

i 

Order and date thereof. If portion 
of relief not granted what por- 
tion. ; 


23 

1 

Against whom order made. i 


24. For what amount to be stated. 


j 25. Amount of cost. i 

26. Adjustment and satisfaction repor 
ted, if any. 


27. Amount paid into Court. 


28. Persons arresteil. 


29 Whether judgment-debtor com- 
mitted to jail, if not why not ? 
If committed to j^il the j^eriod 
of stay in it. 


30. Minute of other return, other than 
arrest and payment. 


3t. Amount or relief still duo 
and why execution petition is 
closed. 


32. If petition is infructuous why and 
to what extent. 


33. Appeal, if any, against order in 
execution and if so, the result. 


Execution. | Return of Execution. 
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APPENDIX IV. 

Rules made by the Chief Court of the Punjab and the 
High Court of Lahore. 

Order II. 

Rule 8. — After rule 7 of order II, insert : — 

*‘8. (i ) Where an objection, duly taken has been allowed by the Court, the plain* 
tiff shall be permitted to select the cause of action with which he will proceed, and 
shall, within a time to be fixed by the Court, amend the plaint by striking out the 
remaining causes of action. 

(2} When the plaintiff has selected the cause of action with which he will proceed 
the Court shall pass an order giving him time within which to submit amended 
plaints for the remaining causes of action and for making up the Court-fees that 
may be necessary. Should the plaintiff not comply with the Court's order, the Court 
shall proceed as provided in rule 18 of Order VI and as required by the provisions of 
the Court-fees Act.** 

Order V. 

Rule 10, — To rule 10 the following proviso was added : — 

“Provided that in any case if the plaintiff so wishes the Court may serve the 
summons in the first instance by registered post (acknowledgment due) instead of in 
the mode of service laid down in this rule." 24. 11. 1927. 

Rule i5.-*‘ln rule 1$ after the words “where in any suit the defendant can not be 
found" the following words were inserted : — 

“or is absent from his residence.’* 

Order VII. 

Rule 2.— In the second paragraph of rule 2 of Order VII after the words “and the 
defendant” insert **or for movables in the possession of the defendant, or for debts 
of which the value he cannot, after the exercise of reasonable diligence, estimate," 
and after the words “the amount" insert “or value". 

Rules 19 to 25. — Add the following after rule 18. 

19. Every plaint or original plaint shall be accompanied by a proceeding giving 
an address at which service of notice, summons or other process may be made on 
the plaintiff or petitioner. Plaintiff or petiti oner subsequently added shall, imme- 
diately on being so added, file a proceeding of this nature. 

20. An address for service filed unler the proceeding rule shall be within the 
local limits of the District Court within which the suit or petition is filed or of the 
District Court within which the party ordinarily resides, if within the limits of the 
territorial jurisdiction of the High Court of Judicature at Lahore. 

21. Where a plaintiff or petitioner fails to file an address for service, he shall 
be liable to have his suit dismissed or his petition rejected by the Court suo motu 
or any partjr may apply for an order to that effect , and the Court may make such 
order as it thinks just. 

22. Where a party is not found at the address given by him for service and 
no agent or adult male member of his family on whom a notice, summons or other 
process can be served is present, a copy of the notice, summons or other process 
shall be fixed to the outer door of the house. If on the date fixed such party 
is not present, another date shall be fixed and a copy of the notice, summons or 
other process shall be sent to the registered address by registered post, and such 
service shall be deemed to be as effectual as if the notice, summons or other 
process had been personally served. 

23. Where a party engages a pleader, notices, summons or other processes 
for service on him shall be served in the manner prescribed by Order 111 , rule 5, 
unless the Court directs service at the address for service given by the party. 

24. A party who desires to change the address for service given by him as 
aAresaid shall file a verified petition, and the Court may direct the amendment 
of the record accordingly. Notice of such petition shall be given to such other 
parties to the suit as the Court may deem it necessary to inform, and may be either 
served upon the pleaders for such parties or be sent to them by registered post, as 
the Court thinks fit. 

C. P. Code— 121 
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25. Nothing in these rules shall prevent the Court from directing the service of 
a notice, summons or other process in any other manner, if, for any reasons , it 
thinks fit to do so. 

Order VIII. 

Rule i.<^In Rule i, the following was added : — 

*'and with such written statement shall produce in Court all documents in his 
possession or power on which he bases his defence or any claim for set-off.” 

(2). Where he relies on any other documents (whether in his possession or power 
or not) as evidence in support of his defence or claim for set-off he shall enter such 
documents in a list to be added or annexed to the written statement.** 

Rules II and 12 — Add the following rules : — 

'*11. Every party, whether original, added or substituted, who appears in any 
suit or other proceeding shall on or before the date fixed in the summons, notice or 
other process served on him as the date of hearing, file in Court a proceeding 
stating his address for service, and, if he fails to do so he shall be liable to have his 
defence, if any, struck out and to be placed in the same position as if he had not 
defended. In this respect the Court may act sua motu or on the application of any 
party for an order to such effect and the Court may make such order as it thinks just. 

12. Rules 20, 22, 23, 24 and 25 of Order VII shall apply, so far as may be, to 
addresses for service filed under the preceding rule.” 

Order IX. 

Rule g (i)— To rule 9 (i) the following proviso shall be added 

'Provided that the plaintiff shall not be precluded from bringing another suit for 
redemption of a mortgage, although a former suit may have oeen dismissed for 
default” 

Rule 13 — To sub-rule (i) the following further proviso shall be added : — 

Provided further that the cost of such certified copy shall be recoverable as a 
fine from the party at whose instance the original document has been produced : 

Provided also that no ex parte decree shall be set aside under this rule on the 
ground that the summons was not duly served if the Court is satisfied that the 
defendant had information of the date of hearing sufficient to enable him to appear 
and answer the plaintiff's claim. 

Explanation : — Where a summons has been served under Order rule 15 on an 
adult male it ember having an interest adverse to that of the defendant in the subject- 
matter of the suit , it shall not be deemed to have been duly served within the 
meaning of the rule. 

Order Xlll. 

Rule 9 — To sub-rule (1) the following further proviso was added : — 

‘‘Provided further that the cost of such certified cop/ shall be recoverable as a 
fine from the party at whose instance the original document has been produced.” 

Order XVI. 

Rule I. — To rule (i) the following proviso has been added 

“Provided that no party who has begun to call his witness shall be entitled to 
obtain process to enforce the attendance of any witness against whom process has 
not previously issued, or to produce any witness not named in a list, which must be 
filed in Court on before the date on which the hearing of evidence on his behalf 
commences and before the actual commencement of the hearing of such evidence 
without an order of the Court made in writing and stating the reasons therefor.” 
15. 10. 32. 

Rule 2. (1) Add the following as an Exception to rule 2 (i) : — 

Exception-— when applying for a summons for any of its own officers, Govern- 
ment will be exempt from the operation of clause (i). 

Rule 3. For rule 3, substitute : — 

“3 (i) The sum so paid into a Court shall except in the case of a Government 
servant, be tendered to the person summoned, at the time of serving the summfins, 
if it can be served personally. 

(2) When the person summoned is a Government servant, the sum so paid into 
Court shall be credited to Government. 

Exception (i)— In cases in which the Government servants have to :give 
evidence at a Court situate not more than five miles from their head quarters. 
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actual travelling expenses incurred by them may when the Court considers it 
necessary, be paid to them. 

Exception (2) — A Government servant, whose salary does not exceed Rs. 10 
per mensem, may receive his expenses from the Court. 

Rule 4. After the word ‘summoned,’* where it first occurs in rule 4 (i), insert 
'*or when such person is a Goverment servant, to be paid into Court.’* 

Order XVII. 

Rule 1 (3) To rule, add the following as sub-rule (3) 

"(3} Where sufficient cause is not shown for the grant of an adjournment 
under sub-rule (i) the Court shall proceed with the suit forthwith.” 

Order XXI. 

Rule I.— -In rule (i) the following explanation was added : — 

Explanation. — The judgment-debtor may, if he so desires, pay the decretal 
amount, or any part thereof, into the Court under clause (a) by postal money order 
on a form specially approved by the High Court for the purpose. 

(2) Where any payment is made under clause (a) of sub-rule (1), notice of such 
payments shall be given to the decree -holder. 

Rule 10.— Add as para second the following proviso 

“Provided that if the judgment-debtor has left the jurisdiction of the Court which 
passed the decree, or of the Court to which the decree has been sent the holder of 
the decree may apply to the Court within whose jurisdiction the judgment-debtor is 
or to the officer appointed in this behalf, to order immediate execution on the pro- 
duction of the decree and of an affidavit of non-satisfaction by the holder of the 
decree pending the receipt of an order of transfer under section 39.” 

Rule 16. — Omit the words “and the judgment-debtor” after the word ‘transferor** 
in the first. proviso. 

Rule 17. — In sub-clause (1) omit the words after the words “if they have not been 
complied with” and substitute in its place the following : — 

‘ The Court shall fix a time within which the defect shall be remedied, and if it is 
not remedied within such time, may reject the application.” 

Rule 22.— In sub-clause (1) (a) and in the proviso, substitute “two years** for “one 
year” wherever they occur. 

In sub-clause (2) add at the end the following words 

“Failure to record such reason shall be considered an irregularity not amounting 
to a defect in jurisdiction.*’ 

Rule 26— In sub-rule (3) omit the word “may” after the word “Court" and insert 
the following words : — 

“Shall, unless sufficient cause is shown to the contrary”. 

Rule 29 A. — Added by notification No. 2212 G. dated 12. 5. 1909 omitted by noti- 
fication No. 563 G. dated 24. u. 1927. 

Rule 31— In sub-rule (2) substitute the words “three months” for the words “six 
months” and add as second para to it the following : — “Provided that the Court may 
in any special case, according to the special circumstances thereof, extend the 
period beyond three months ; but it shall in no case exceed six months in all.’* 

In sub-rule (3) omit the words “six months’’ and substitute in their place the 
following : — 

'‘three months or such other period as may have been prescribed by the Court”. 
Rule 32— In sub-rule (3) substitute the words “three months” for the words “one 
year” and add the following proviso : — 

'Provided that the Court may for sufficient reason, on the application of the judg- 
ment-debtor, extend the period beyond 3 months ; but it shall in no case exceed one 
year in all.** 

In sub-rule (4) omit the words “one year’* and substitute in its place the following 
“three months or such other period as may be prescribed by the Court". 

#Rule 39 — In sub-rule (5) omit the words ‘in the civil prison.** 

Rule 43 — This rule was numbered as sub-rule (i) and the following further pro- 
viso and sub-rules (2) and (3} were added 

“and provided also that, when the property attached consists of livestock, agri- 
cultural implements or other articles which cannot conveniently be removed and the 
attaching officer does not act under the first proviso to this rule, he may at the ins- 
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tancc of the judgment-debtor or of the decree -holder or of any person claiming lo be 
interested in such property leave it in the village or place where it has been 
attached- 

fa) In the charge of the person at whose instance the property is retained in 
such village or place, if such person enters into a bond in the Form No. 15A of 
Appendix £ to this Schedule with one or more sufficient sureties for its production 
when called for, or 

(b) In the charge of an officer of the Court, if a suitable place for its safe custody 
be provided and the remuneration of the officer for a period of 15 days at such rate 
as may from time to time be fixed by the High Court be paid in advance, or 

(c) In the charge of a village lambardar such other respectable person as will 
undertake to keep such property, subject to the orders of the Court, if such person 
enters into a bond in Form No. 15 B of Appendix E with one or more sureties for 
its production. 

(2) Whenever an attachment made under the provisions of this rule ceases for 
any of the reasons specified in rules 55, 57 or 60 of this order, the Court may order 
the restitution of the attached property to the person in whose possession it was 
before attachment. 

(3) When property is made over to a custodian under sub-clause (a) or (c) of 
clause (1), the schedule of property annexed to the Bond shall be drawn up by the 
attaching officer in triplicate and dated and signed by : 

(a) The custodian and his sureties. 

(b) The officer of the Court who made the attachment. 

(c) The person whose property is attached and made over. 

(d) Two respectable witnesses. 

One copy will be transmitted to the Court by the attaching officer and placed on 
the record of the proceedings under which the attachment has been ordered, one 
copy will be made over to the person whose property is attached and one copy will 
be made over to the custodian. 

The following rules were added 

*‘43 A* (i) Whenever attached property is kept in the village or place where it 
is attached, the attaching officer shall forthwith report the fact to the Court and 
shall with his report forward a list of the property seized. 

(2) If attached property is not sold under the first proviso lo rule 43 or retained 
in the village or place where it is attached under the second proviso to that rule it 
shall be brought to the Court-house and delivered to the proper officer of the Court. 

(3) A custodian appointed under the second proviso to rule 43 may at any time 
terminate his responsibilities by giving notice to the Court of his desire to be re- 
lieved of his trust and delivering to the proper officer of the Court the property 
made over to him. 

(4) When any property is taken back from a custodian he shall be granted a 
receipt for the same. 

43B. (1) Whenever attached property kept in the village or place where it is 
attached is live-stock, the person at whose instance it is retained shall provide for 
its maintenance and, if he fails to do so and if it is in charge of an officer of the 
Court, it shall be removed to the Court house. Nothing in this rule shall prevent the 
judgment-debtor, or any person claiming to be interested in such stock from making 
such arrangements for fee.ding the same as may not be inconsistent with its safe 
custody. 

The Court may direct that any sums which have been expended by the attaching 
officer or are payable to him, if not duly deposited or paid, be recovered from the 
proceeds of the propertyi if sold or be paid by the person declared entitled to delivery 
before he receives the same. The Court may also order that any sums deposited or 
paid under these rules be recovered as costs of the attachment from any party to <he 
proceedings. 

43C. When an application is made for the attachment of live-stock or other mo- 
vable property, the decree-holder shall pay into Court in cash such sum as will 
cover the cost of the maintenance and custody of the property for 15 days. If within 
three clear days, before the expiry of any such period of x Sdays, the amount of such 
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costs for such further period as the Court may direct be not paid into Court, the 
Court on receiving a report thereof from the proper officer, may issue an order for 
the withdrawal of the attachment and direct by whom the costs of the attachment 
are to be paid. 

43D. Any person who has undertaken to keep attached property under rule 43 
(0 (c) shall be liable to be proceeded against as a surety under section 145 of the 
Code and shall be liable to pay in execution proceeding the value of any such 
property wilfully lost by him.” 

Rule 45. — Added the following to sub-rule (i) : — 

And with every such application such charges as may be necessary for the custody 
of the crop up to the time at which it is likely to be fit to be cut or gathered shall 
be paid to the Court.'* 

Rule 53. — In sub rule (i) (b) insert after the words “then by the issue to such 
other Court,” the words “and to the Court to which it has been transferred for 
execution.” 

In sub-rule (i) (b) (ii) cancel the words “to execute its own decree* and substitute 
therefor the words “to execute the attached decree with the consent of the said 
decree-holder expressed in writing or with the permission of the attaching Court.” 

In sub-rule (b) substitute the words “with the knowledge” for the words “after 
receipt of notice.” 

Rule 54.— Add the following as sub-rule (3) : — 

*(3) The order shall take effect, as against persons claiming under a gratuitous 
irarisfer from the judgment- debtor, from the date of the order of attachment, and as 
against others from the time they had knowledge of the passing of the order of 
attachment or from the date of the proclamation, whichever is earlier.” 

Rule 58— Add at the end of the proviso to sub-rule (r) : — 

“and that if an objection is not made within a reasonable time of the first attach- 
ment the objector shall have no further right to object to the attachment and sale of 
the same property in execution of the same decree, unless he can prove a title 
acquired subsequent to the date of the first attachment.*’ 

Rule 63A— After rule 63, insert the following new rule : — 

63A. (i) When the properly attached is a debt the Court executing the decree 
shall investigate the claims of the judgment-debtor against the garnishee in respect 
thereto and may order the garnishee to pay the amount of the debt to the Court. 

(2) The garnishee shall be deemed to be a party to the suit in which the decree 
was passed within the meaning of s. 47, and subject to the provisions of that section 
the order passed by the Court as a result of such investigation shall be conclusive 
between the judgment-debtor and the garnishee and no separate suit relating;thereto 
shall lie.'’ 

Rule 66— Add to sub-rule (2) clause (c) after the word “property” the following 
proviso : "Provided that it shall not be necessary for the Court itself to give its own 
estimate of the value of the property ; but the proclamation shall include the 
estimate, if any, given by either ’or both of the parties.” 

Rule 68. — Substitute the words “fifteen days” for ’'thirty days’* and “one week” 
for “fifteen days” in this rule. 

Rule 69.— In sub-rule (2) substitute the words “thirty days** for the words “seven 
days**. 

Rule 75. — In sub-rule (2) after the word "stored” the following words shall be 
inserted *ur can be sold to great advantage in an unripe slate, such as green 
wheat or gram*’. 

Rule 89. — In sub-rule (i) cancel the words ‘‘cither owing such property or holding 
an interest therein by virtue of a title acquired before such sale’* and substitute the 
words “claiming any interest in the property sold at the time of the sale or at the 
time of making the application under this rule or acting for or in the interest of 
such a person.” 

Rule 90. — Add the following proviso as the third para : — 

^“Provided further that no such sale be set aside on any ground which the appli- 
cant could have put forward before the sale was conducted.** 

Rule 98. —Insert the words "or on his ^ behalf'* after the words “some other 
person at his instigation” and add the following words at the end : — 

**Such detention shall be at the public expense and the person at whose instance 
the deieiUion is ordered shall not be requilred to pay subsistence allowance.” 
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Rule 104. — For the purpose of all proceedings under this order service on any 
party shall be deemed to be sufficient if effected at the address for service teferred 
to in Order VIII, rule ii, subject to the provisions of Order VII, rule 24, provided 
that this rule shall not apply to the notice prescribed by rule 22 of this order. 

Order XXX. 

I. To rule i of Order XXX the following explanation shall be added : — 
Explanation»—^'T\i\% rule applies to a joint Hindu family trading partnership’*. 

Order XXXII. 

I. Rule To rule 1 the following paragraph shall be added 

Such person may be ordered to pay any costs in the suit as if he were the plaintiff. 
Rule 3^The following sub>rules were substituted for sub-rules (3} and (4) : — 

'X 3 ) The plaintiff shall file with his plaint a list of relatives of the minor and other 
persons, with their addresses, who prima facie are most likely to be capable of acting 
as guardian for the suit for a minor defendant. The list shall constitute an applica- 
tion by the plaintiff under sub-rule (2) above. 

(4) The Court may, at any time after institution of the suit, call upon the plaintiff 
to furnish such a list, and, in default of compliance may reject the plaint. 

(5) Any application for the appointment of a guardian for the suit and any list 
furnished under this rule shall be supported by an affidavit verifying the fact that the 
proposed guardian has no interest in the matters in controversy in the suit adverse 
to that of the minor and that each person proposed is a fit person to be so appointed. 

(6) No order shall be made on any application under this rule except upon notice 
to any guardian of the minor appoioted or declared by an authority cornpetent in that 
behalf, or where there is no such guardian, upon nonce to the father or natural guar- 
dian of the minor, or, where there is no father or other natural guardian, to the 
person in whose care the minor is, and after hearing any objection which may be 
urged on behalf of any person served with notice under the sub-rule : 

Provided that the Court may, if it sees fit, issue notice to the minor also.*’ 

Rule 4 — New sub-rule (2A) was inserted after sub-rule (2) 

(2 A ) Where a minor defendant has no guardian appointed or declared by 
competent authority, the Court may, subject to the proviso to sub^rule (1) appoint as 
his guardian for the suit a relative of the minor. 

If no proper person be available who is a relative of the minor, the Court shall 
appoint one of the other defendants, if any, and failing such other defendant shall 
ordinarily proceed under sub-rule (4) of this rule to appoint one of its officers, and 
the following words were added to sub-rule (3) : — 

*’but the Court may presume such consent to have been given, unless it is 
expressly refused.” 

Order XXXVII. 

Rule I— The word “and** and new clause (c) were added 
“and 

(e) the Court of the District Judge and Subordinate Judges of the First class of 
the Delhi Province and the Courts of the District Judges and Subordinate Judges of 
the First Class in the Civil Districts of Lahore and Amritsar in the Province of the 
Punjab.*’ 

Rule 3— To rule 3 the following sub- rule was added 

**(3) The provision of section S of the Indian Limitation Act, 1908, shall apply 
to applications under sub-rule (1).'* 


Order XLI. 

Rule 1 — The following proviso has been added to sub-rule (1) 

“Provided that when two or more cases are tried together and decided by the 
same judgment, and two or more appeals are filed against the decrees, whether by 
the same or different appellants, the officer appointed in this behalf may, if satisfied 
that the questions for decision are analogous in each appeal, dispense with ^ the 
production of more than one copy of the judgment.'* 

Rule 35— The following farther proviso was added 

Trovided also in the case of the High Court, that in the absence of a Judge who 
passed a decree, or one or more Judges who passed a decree, either the Registrar 
or the Deputy Registrar of the Court shall sign the decree on behalf of such absent 
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Judge or Judges ; but that neither the Registrar nor the Deputy Registrar shall 
sign such decree on behalf of a Judge who dissented from the judgment of the 
Court.” 

Rule 38— After rule 37 new rule 38 shall be added : — 

“38,(1) An address for service filed under Order VII, rule ig, or Order VIII, 
rule II. or subsequently altered under Order Vll, rule 24, or order VIII, rule 12, shall 
hold good during all appellate proceedings arising out of the original suit or petition. 

(2) Every memorandum of appeal shall state the addresses for service given by 
the opposite parties in the Court below, and notices and processes shall issue from 
the Appellate Court to such addresses. 

(3) Rules 21, 22, 23, 24 and 25 of Order VII shall apply, so far as may be, to 
appellate proceedings. 

Order XLII. 

Rule 2 — Add the following rule as rule 2 : — 

‘2. In addition to the copies specified in Order XLI, rule i, the memorandum of 
appeal shall be accompanied by a copy of the judgment of the Court of first instance, 
unless the Appellate Court dispenses therewith.” 

APPENDIX B. 

Form No. 1 1. 


Affidavit of Process-servers to accompanv return of a Summons or 
NOTICE (O. 5, r. 18.) 

Title, 


The affidavit of 


son of 


make oath 


and says as follows : — 


(1) I am a process-server of this Court 

(2) On the day of 

summons . , u „ , 


19 , I received a 

in Suit No. of 19 , in the 


. — issued by the Court of in Suit No. of 19 , in the 

notice 

said Court, dated the day of 19 , for service on. 

(3) The said was at the time personally known to me and 1 served the said 

summons about O* clock on the noon 

notice her 

at by tendering a copy thereof to ^^and requiringj^— signature to the 

. . , summons 

original : — . 


at about 


O* clock on the 


summons 


(a) Here state whether the person served signed or refused to sign the process, 
and in whose presence. 

(^) Signature of process-server. 

or, 

(3) The said not being personally known to me accompanied 

to and pointed out to me a person whom he stated to be the said and 

I have served the on tiSl on the day of 19 , at 

notice her 

about O'clock in the noon at by tendering a copy thereof 

to tiS“and requiring^ signature to the original®'*^™®"® 
her ^ her notice 


(«) 

w 

(a) Here state whether the person served signed or refused to sign the process, 
an 4 in whose presence. 

(fi) Signature of process-server. 

or, 

(3) The said and his house in which he ordinarily resides being 

personally known to me 
pointed out to me by 
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I went to the said house in and there on the day of 19 , 

at O’clock in the^^noon 1 did not find the said, 
after 

I enquired j. neighbours. 

I was told that had gone to and would not be back till 

Signature of process-server 

or. 

(3) If substituted service has been ordered, state fully and exactly the manner in 
served with special reference to the terms of the order 

before me this day of 19 

Empowered under section 139 of the Code of 
Civil Procedure to administer the oath to defendants. 


which the summons was 
for substituted service. 
Sworn , , 


APPENDIX E. 


Form No. 15A. 


Bond for safe custody of Movable property attached and left 
IN charge of person interested and sureties. 


(O. xxn, r. 43). 


In the Court of at 

Civil Suit No. of 


A. B. of 


against 

C. D. of 

Know all men by these presents that we 1. }. of etc., and K. L. of 

etc., and M. N. of etc., are jointly and severally bound to the Judge 

of the Court of in Rupees to be paid to the said Judge, for 

which payment to be made we bind ourselves and each of us, in the whole, our and 
each of our heirs, executors and administrators, jointly, and severally by these 
presents. 

Dated this day of 19 

And whereas the movable property specified in the schedule hereunto annexed 
has been attached under a warrant from the said Court, dated the day of 

19 , in execution of a decree in favour of in Suit No. of 

19 , on the file of and the said 

property has been left in the charge of the said !. J. 

Now the condition of this obligation is that, if the above bounden, 1. J. shall duly 
account for and produce when required before the said Court all and every the 
property aforesaid and shall obey any further order of the Court in respect thereof, 
then this obligation shall be void ; otherwise it shall remain in full force. 

I.J. 

K. L. 

M. N. 


Signed and delivered by the above bounden in the presence of 

Form No. 15B. 

Bond for the safe custody of movable property attached and 

LEFT IN CHARGE OF ANY PERSON AND SURETIES. 


[O. XXXI, r. 43(0 (c)] 
In the Court of at 

Civil suit No. of 

A. B. of 

against 

C. D. of 

Know all men by these presents that we I. J. of 
and M. N. of etc. are jointly and 

Judge of the Court in rupees. 


( 


etc., and K. L. of etc. 
severally bound to the 
to be paid to the said Judge 
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for which payment to be made we bind ourselves, and eich of us, in the whole, 
our and each of our heirs, executors and administrators, jointly and severallv, by 
these presents. ^ 

Dated this day of 19 . 

And whereas the movable property specified in the Schedule hereunto annexed 
has been attached under a warrant from the said Court, dated the 19 , 

in execution of a decree in favour of in Suit No. of 19 , on the 

file of and the said property has been left in the charge of 

the said I. J. 

Now the condition of his obligation is that, if the above bounden I. J. shall duly 
account for and produce when required before the said Court all and every the 
property aforesaid and shall obey any further order of the Court in respect there- 
of, then this obligation shall be void : otherwise it shall remain in full force and 
be enforceable against the above bounden I. J. in accordance with the procedure 
laid down in section 145, Civil Procedure Code, as if the aforesaid I. J, were a 
surety for the restoration of property taken in execution of a decree. 

K.'^L. 

M. N. 

Signed and delivered by the above bounden in the presence of, 

APPENDIX V, 

Rules made by the High Court of Judicature at Madras. 

Order III. 

Rule 4 — In sub-rule (i) the words •‘subscribed with his signature in his own 
hand" have been substituted for the words “in writing signed” and in sub-rule (2) 
the words “a document subscribed with his signature in his own hand*’ have been 
substituted for the words “a writing signed.** 

The following has been added as sub-rule (6) : — 

‘‘(6) No Government or other pleader appearing on behalf of the Secretary of 
State for India in Council, or on behalf of any public servant sued in his official 
capacity, shall be required to present any document empowering him to act.'* 

Rule 5 — At the end of the rule insert the following : — 

“Explanation — Service on a pleader who does not act for his client shill not 
raise the presumption under this rule.” 

Order V. 

Rule 5— Delete the first paragraph and substituie the following in lieu thereof 

“5. The Court shall determine at the time of issuing the summons, whether 
it shall be — 

(i) for the settlement of issues only, or (2) for the defendant to appear and 

state whether he contests or does not contest the 
Summons to be either (i) to daim and directing him if he contest to receive 
settle issue, or (2) to ascertain directions as to the date on which he has to file 
whether the suit is contested jjjg written, statement the date of trial and other 
or not or (3) for final disposal. matters and if he does not contest for final disposal 
of the suit at once ; or (3) for the final disposal of the suit ; and the summons 
shall contain a direction accordingly. 

Rule 15— Delete the words “the defendant cannot be found** anl in lieu thereof 
insert the words "the defendant; is absent.” 

Rule 18 A. — Insert the following rule 18 A after rule 18 

“A District Judge, within the meaning of the Madras Civil Courts Act, 1873, may 

delegate to the Chief Ministerial officer of the District 
^hief ministerial officer. Court the power to order the issue of fresh summons 
district Courts, may be em- ^ defendant when the return on the previous sum- 
powered to order issue of mons is to the effect that the defendant was not 
Iresh summons. served and the plaintiff does not object to the issue 

of fresh summons within seven days after the return has been notified on notice 
board.** 


C. P. Code— 122 
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Substitute the following for rr. 25 and 26 in O. 5 — 

25. Where the defendant resides out of British India and has no agent in British 
Qa,.,,;/.* ♦ India, empowered to accept service, the summons 

n^RritUh In^-, “'‘y addressed to the defendant at the place 
I'eis residing and sent to him by post, if 
° ^ there is postal communication between such place 

and the place where the Court is situate : Provided that, if, by any arrangement 
between the Local Government of the Province in which the Court issuing the 
summons is situate and the Government of the foreign territory in which the defen- 
dant resides, the summons can be served by an officer of the Government of such 
territory, the summons may be sent to such officer in such manner as by the said 
arrangement may have been agreed upon. 


26. Where— 

(a) In the exercise of any foreign jurisdiction vested in His Majesty or in the 
- . . - . Governor-General in Council, a Political Agent has 

Service m foreign territory appointed, or a Court has been established 

mrough Political Agent or qj. continued, with power to serve a summons issued 
Court or by special arrange- ^ Court under this Code in any foreign territory 

in which the defendant resides, or 


(b) The Governor-General in Council has, by notification in the Gazette of India 
vTTiff declared, in respect of any Court situate in any 
Substituted by Act XVIII such territory and not established or continued in 
I9M- the exercise of any such jurisdiction as aforesaid, 

that service by such Court of any summons issued by a Court under this Code shall 
be deemed to be valid service, or 


fc) by any arrangement between the Local Government of the Province in 
which the Court issuing the summons is situated and the Governmeni of the foreign 
territory in which the defendant resides the summons can be served by an officer of 
the Government of such territory. The summons may be sent to such Political Agent 
or Court, or in such manner as may have been agreed upon to the proper officer of 
the Government of the foreign territory by post or otherwise, for the purpose of being 
served upon the defendant ; and, if the summons is returned with an endorsement 
signed by such Political Agent or by the Judge or other officer of the Court or by 
the officer of the Government of the foreign territory that the summons has been 
served on the defendant in manner hereinbefore directed such endorsement shall be 
deemed to be evidence of service. 

Make the following amendments and additions to Order 5 

27. In rule 27 after the words ‘‘send it’* insert the words “by registered post 
prepaid for acknowledgment.’* 

28. In rule 28 after the words “shall send” insert the words “by registered post 
prepaid for acknowledgment.” 

29A. Insert as rule 29A. — 

Notwithstanding anything contained in the foregoing rules, where the defendant 
is a public officer (not belonging to His Majesty’s Military or Naval forces or His 
Majesty's Indian Marine Service, sued in his official capacity service of summons 
shall be made by sending a copy of the summons to the defendant by registered 
post prepaid for acknowledgment together with the original summons, which the 
defendant shall sign and return to the Court which issued the summons. 


Order VII. 

Rule 9 — In rule 9 after the word •‘and*’, occurring in the third line delete the 
comma and the five following viz,^ “if the plaint is admitted" and insert the expres- 
sion “along with the plaint” after the words “shall present*’ 

Order IX. 

Rule 13— Make the^following amendment to Order 9, rule 13 : — 

(i) Renumber rule 13 as rule 13 (f). (2) Insert the following proviso to 
nile (i) 

‘‘Provided further that no Court shall set aside a decree passed ex-parte merely 
on the ground that there has been an irregularity in the service of summons, if it be 
satisfied that the defendant had notice of the date of hearing in sufficient time tq 
appear and answer the plaintifTs claim. 
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(3) Add the following as sub- rule (2) lo rule 13 

“(2) The provisions of section 5 of the Indian Limitation Act, 1908, shall apply to 
applications under sub-rule (i)”. 

Rule 15 — Add the following as rule 15 of Order IX % — 

‘*15. (i) Rules 6, 13 and 14 shall apply muiatis mutandis to those proceedings 

execution falling within section 47 of the Code in 
i« ^ parte orders which notice to the opposite party is required under 

in execution. the provisions of the Code. 

(2) Subject to the provisions of sub- rule (2) of rule 13 an application under this 
rule shall be made within thirty days of the date of the order or where the notice 
was not duly served, of the date when the applicant has knowledge of the order.’* 

Order XII. 

Rule 6 — Re-number the existing rule 6 as sub-rule (i) and insert the following as 
sub-rule (2) and (3) 


‘(2) The Court may also of its own motion make such order'to give such judg- 
ment as it may consider just, having due regard to the admissions made by the 
parties. 

(3) Whenever an Older or judgment is pronounced under the provisions of this 
rule a decree may be drawn up in accordance with such order or judgment and 
bearing the same date as the day on which the order or judgment was pronounced.’* 


Order XIII. 

Rule 7. Add the following proviso to rule 7 (2) ; — 

■‘Provided that no document shall be returned which by force of the decree has 
become wholly void or useless.*’ 

Rule 9. Add the following as sub-rule (3) s- 

“(3) Every application under the first proviso to sub-rule (i) above shall be made 
by a verified petition setting forth facts justifying the immediate return of the original 
and the Court may make such order as it thinks fit for costs of any or all the 
parties to the application, including any costs ‘‘incidental to the preparation of the 
certified copy to be substituted for the original’* and may further direct that any 
party against whom any order for costs is made shall have such costs, if paid, 

‘ included as costs in the cause.*' 

Add the following as sub-rule 4. 

"(4) Subject to the provision of rule 8 above, where a document is produced by 
a person who is not a party to the suit and such person applies for the return of the 
document as hereinbefore provided and undertakes to produce it whenever required 
to do so, the Court shall, except for reasons to be recorded by it in writing require 
the party on whose behalf the document was produced to substitute with the least 
possible delay a certified copy for the original, and shall thereupon cause all the ori- 
ginal documents to be returned to the applicant and may further make such orders 
as to costs and charges in this behalf as it thinks fit. If the copy is not so provided 
within the time fixed by the Court the original document shall be returned to the 
applicant without further delay. 


Order XV. 

Rule 2— Re-number rule 2 as sub-rule 2 (i) and insert the following as sub-rule 

*•‘(2) Whenever, a judgment is pronounced under the provisions of this rule a 
decree may be drawn up in accordance with such judgment bearing the same date 
as the day on which the judgment was pronounced.” 

Order XVI. 

Rule 4A. Insert the following as rule 4 A after rule 4 

“4 A. (1) Notwithstanding anything contained in the foregoing rules, in any 

suit by or against the Secretary of State for India in 
Special provision for public Council no payment in accordance with rule 2 or 
servants summoned as wit- jyie 4 shall be required when an application on be- 
nesses in suits to which the of Government is made for summons to a Gov- 
Government is a party. ernment servant w^hose salary exceeds Rs. 10 per 

mensem and whose attendance is required in a Court situate more than five miles 
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from his headquarter ; and the expenses incurred by Government in respect of iho 
attendance of the witness shall not be taken into consideration in determining costs 
incidental to the suit. 

(2) When any other party to such a suit applies for a summons to such an offi- 
cer, he shall deposit in Court along with his application a sum of money for the 
travelling and other expenses of the officer according to the scale prescribed by the 
Government under whom the officer is serving and shall also pay any further sum 
that naay be required under rule 4 according to the same scale ; and the money so 
deposited or paid shall be credited to Government. 

(3) In all cases where a Governm ent servant appears in accordance with this 
rule the Court shall grant him a certificate of attendance.'* 

Order XVIII. 

Ru^e 2. — At the end of the rule 2 insert the following Explanation 

‘‘Explanation. — Nothing in this rule shall affect the jurisdiction of the Court for 
reasons to be recorded in writing, to direct any party to examine any witness at any 
stage.” 


Order XX. 

Rule I. — The existing rule 1 is re-numbered as sub rule i (i) and the following is 
added as sub-rule (2) ; — 

“(2) The Judgment may be pronounced by dictation to a shorthand-writer in 
open Court, where the presiding Judge has been specially empowered in that behalf 
by the High Court. 

Rule 3. For Order 20. rule 3, substitute the following rule ; — 

‘‘ (3) The judgment shall bear the date on which it is pronounced and shall be 
signed by the Judge and, when once signed, shall not afterwards be altered or add- 
ed to, save as provided by section 1 52 or on review, provided also that where the 
presiding Judge is specially empowered by the High Court to pronounce his judg- 
ment by dictation to a shorthand writer in open Court the transcript of the judgment 
so pronounced shall, after such revision as may be deemed necessary, be signed by 
the Judge.** 

Rule 6. For rule 6 (i) substitute the following : — 

“(1) The decree shall agree with the judgment. It dhall contain the number of 

the suit, the names and descriptions of the party. 
Contents of decree. their addresses for service and particulars of the 

claim, and shall specify clearly the relief granted or other determination of the suit." 

In rule 6, after sub-rule (2) the following shall be added : — 

"(2A) In all cases in which an element of champerty or maintenance is proved, 
the Couit may provide in the final decree for costs on a special scale approximating 
to the actual expenses reasonably incurred by the defendant.’ 

Rule II. — Substitute the following for rule 11 : — 

*‘11 (i) Where and in so far as a decree is for the payment of money, the Court 
may for any sufficient reason at the time of passing the decree order that payment of 
the amount decreed shall be postponed or shall be made by instalment, with or 
without inteiest, notwithstanding anything contained in the contract under which 
the money is payable. 

2 After the passing of any such decree the Court may, on the application of 
the judgment-debtor and after notice to the decree-holder order that payment of 
the amount decreed shall be postponed or shall be made by instalments on such 
terms as to the payment of interest, the attachment of the property of the judgment- 
debtor ‘or the taking of security from him, or otherwise, as it thinks fit.’ " 

Rule 12. — Add the following to rule 12 

‘‘(3) Where an Appellate Court directs such an enquiry, it may direct the Court 
of First Instance to make the inquiry ; and in every case the Court of First Instance 
shall, on the application of the decree- holder, inquire and pass the final decree.” 

«* 

Order XXL 

Rule 2 (2) — Substitute the following for tho existing Rule 2 (2) : — 

“Any parly to the suit, or his legal representatives or any person who has become 
surety for the decree-debt also may inform the Court of such payment or adjustment 
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and apply to the Court to issue a notice to the decree-holder to show cause, on a 
day to be fixed by the Court, why such payment or adjustment should not be 
recorded as certified, and if, after service of such notice, the decree-holder fails to 
show cause why the payment or adjustment should not be recorded as certified, the 
Court shall record the same accordingly.” 

Rule II — In sub-rule (2) of rule ii between clauses (f) and (g) insert the following 
new clause : — 

“( ff ) whether the original decree-holder has transferred any part of his interest 
in the decree and, if so, the date of the transfer and the name and address of the 
parlies to the transferee’*. 

Rule 17— In Order XXI, rule 17, add as rule 17(5). 

(5),I^cgtsters in accordance with Forms Nos. 19, 20 and 21 in Appendix H are 
prescribed for use in all Civil Courtshaving jurisdiction over the classes of cases 
specified therein. 

Rule 22— In rule 22 between sub-rules (i) and (2) insert the following : — 

■‘(lA) Where from the particulars mentioned in the application in compliance 
with rule 1 1 (2) (ft) supra or otherwise the Court has information that the original 
decree-holder has transferred any part of his interest in the decree, the Court shall 
issue notice of the application to all parties to such transfer, other than the petitioner, 
where he is a party to the transfer.” 

In sub-rule (i) of rule 22, after clause (b) insert the following : — 

“Or (c) where the party to the decree has been declared insolvent, against the 
Assignee or Receiver in insolvency.” 

(1) Amend Order 21, rule 25 (2) as follows : — 

Insert the words “or cause him to be examined by any other Court” after the 
words“examine him,” 

(2) Add the following proviso to r. 25 (2) : — 

Provided that an examination of the officer entrusted with the execution of a 
process by the Nazir or the Deputy Nazir under the general or special orders of the 
Court shall be deemed to be sufficient compliance with the requirements of this 
clause. 

Rule 30. Delete the present sub-rules 4 and 5 of rule 30 of Order 21 and substitute 
the following : — 

(4) Such sum (if any) as the Judge thinks sufficient for the subsistence and cost 
of conveyance of the Judgment-debtor for his journey from the Court-house to the 
civil prison and from the civil prison on his release, to his usual place of residence 
together with the first of the payments in advance under sub-rule (3) for such 
portion of the current month as remains unexpired shall be paid to the proper 
officer of the Court before the judgment-debtor is committed to the civil prison, 
and the subsequent payments (if any) shall be paid to the officer-in-charge of the 
civil prison. 

(5) Sums disbursed under this rule by the decree-holder for the subsistence 
and cost of conveyance (if any) of the judgment-debtor shall be deemed to be costs 
in the suit. 

Rule 40— Substitute the following for rule 40 - 

‘•40 (i) When a judgment-debtor appears before the Court in obedience to a notice 
issued under rule 37, or is brought before the Court after being arrested in execution 
of a decree for the payment of money and it appears to the Court that an insolvency 
petition has been presented by or against the judgment-debtor or that the 
judgment-debtor is unable from poverty or other sufficient cause to 
pay the amount of the decree or, if that amount is payable by instalments, the 
amount of any instalment thereof, the burden of proving the inability to pay being on 
the judgment-debtor, the Court may upon such terms (if any) as it thinks fit, make 
an order disallowing the application for his arrest and detention, or directing his 
release, as the case may be. 

(2) Before making an order under sub-rule (1), the Court shall lake into consi- 
deiation any allegation of the decree-holder touching any of the following matters, 
namely : — 

(rt) the decree being for a sum for which the judgment-debtor was bound in any 
fiduciary capacity to account ; 

{JS) the transfer, concealment or removable by the judgment-debtor of any part of 
his properly after the date of the institution of the suit in which the decree was 
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passed, or ihe commission by him after that date of any other act of bad faith in 
reJation to his property, with the object or effect of obstructing or delaying the 
decree-holder in the execution of the decree : 

{c) any undue preference given by the judgment*debtor to any of his other 
creditors •, 

{d) refusal or neglect on the part of judgment-debtor to pay the amount of the 
decree or some part thereof when he has, or since the date of the decree has had, 
the means of paying it ; 

(e) the likelihood of the judgment-debtor absconding or leaving the jurisdiction of 
the Court with the object or effect of obstructing or delaying the decree-holder in 
the execution of this decree. 

(3) While any of the matters mentioned in sub-rule (2) are being considered, 
the Coutt may, in its discretion, order the judgment-debtor to be detained in the civil 
prison, or leave him in the custody of an officer of the Court, or release him on his 
furnishing security, to the satisfaction of the Court for his appearance when required 
by the Court. 

(4) A judgment-debtor released under this rule may be re-arrested. 

(5) Where the Court does not make an order under sub-rule (i) it shall cause 
the judgment- debtor to be arrested if he has not already been arrested and, subject 
to the other provision of his Code, commit him to the civil prison : 

Provided that, in order to give the judgment-debtor an opporiunity of satisfying 
the decree, the Court before making the order of committal may leave the judgment - 
debtor in the custody of an officer of the Court for a specified period not exceeding 
ten days or, release him on his furnishing security to the satisfaction of the Court 
for his appearance at the expiration of the specified period if the decree be not 
sooner satisfied. 

When the Court sees fit to leave a judgment debtor in the custody of an officer 
of the Court and the judgment debtor does not pay the costs incidental to such 
intermediate custody, it shall be competent for the Court to require the decree- 
holder, on pain of his application for arrest being disallowed to pay into Court 
such sum as the Judge deems sufficient to cover such costs including batta for 
process-server subsistence of the judgment-debtor and cost of conveyance, if any : 
and sums disbursed by the decree holder under this proviso shall be deemed to be 
costs in this suit. 

(5 A). During the temporary absence of the Judge who issued the warrant under 
rule 37 or 38 the warrant of committal may be signed by any other Judge of the 
same Court or by any Judicial officer superior in rank who has jurisdiction over the 
same locality, or where the arrest is made on a warrant isued by the District Judge, 
the w'arrant of committal may be signed by any Subordinate Judge or District 
Munsif, empowered in writing by the District Judge in this behalf. 

(6) No judgment-debtor shall be committed to the civil prison or brought before 
the Court from the prison to which he has been committed pending the considera- 
tion of any of the matters mentioned in sub-rule (2) unless and until the decree- 
holder pays into Court such sum as the Judge may think sufficient to meet the 
travelling and subsistence expenses of the judgment-debtor and the escort for the 
journey to and from the prison. Sub-rule (5) of rule 39 shall apply to such payments. 

For Order 22, r. 43, substitute the following rules, viz 

43(1). Where the property to be attached is movable property, other than 
agricultural produce, in the possession of the judgment-debtor, the attachmei]^ 
shall be made by actual seizure, and the attaching officer shall keep the property 
in his own custody or in the custody of one of his subordinates, and shall be 
responsible for the due custody thereof ; 

Provided that, when the property seized is subject to speedy and natural decay 
or when the expense of keeping it in custody likely to exceed its value, the 
attaching officer may sell it at once, and provided also that, when the property 
attached consists of livo-stock, agricultural implements or other articles which 
cannot conveniently be removed and the attaching officer does not act undeirthe 
first proviso to this rule, he may at the instance of the judgment-debtor or of the 
decree-holder or of any person claiming to be interested in such properly leave 
it in the village or place where it has been attached— 

(a) in the chaige of the person at whose instance the property is retained in 
such village or place, if such person enters into a bond in the FermNo. 15A 
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of Appendix E to this schedule with one or more sufficient sureties for its production 
when called for, or 

(b) in the charge of an officer of the Court, if a suitable place for its safe custody 
be provided and the remuneration of the officer for a period of 1 5 days at such rate 
as may from time to time be fixed by the High Court be paid in advance. 

(2) Whenever an attachment made under the provisions of this rule ceases for 
any of the reasons specified in rule 55 or rule 57 or rule 60 of this order, the Court 
may order the restitution of the attached property to the person in whose possession 
it was before attachment. 

Insert the following rules : — 

43 A. ( i) Whenever attached property is kept in the village or place where it is 
attached, the attaching officer shall forthwith report the fact to the Court and shall 
with bis report forward a list of the properly seized. 

(2) If afiached property is not sold under the first proviso, to rule 43 or retained 
in the village or place where it is attached under the second proviso to that rule, it 
shall be brought to the Court-house and delivered to the proper officer of the Court. 

43B. (i) Whenever attached property kept in the village or place where it Is 
attached is live-stock, the person at whose instance it is so retained shall provide 
for its maintenance, and, if he fails to do so and if it is in charge of an officer of 
the Court, it shall be removed to the Court-house. 

Nothing in this rule shall prevent the judgmmt-debtor, or any person claiming 
to be interested in such stock from making such arrangements for feeding the same 
as may not be inconsistent with its safe custody. 

(2) The Court may direct that any sums which have been expended by the 
attaching officer or are payable to him, if not duly deposited or paid, be recovered 
from the proceeds of property, if sold, or be paid by the person declared entitled 
to delivery before he receives the sime. The Court may also order that any sums 
deposited or paid under these rules be recovered as costs of the attachment from 
any party to the proceedings. 

Rule 48. — Substitute a cemma for the period at the end of sub-rule (i) of rule 48 
and add the following words at the end of the sub-rule : — 

**Such amount or instalment being calculated to the nearest anna by fractions of 
anna, of six pies and over being considered as one anna and omitting amounts less 
than six pies.” 

Rule 52— In Order XXI, rule 52, add the following as proviso (ii) and renumber 
the existing proviso as (i) ; — 

(ii) Provided further that, where the Court whose attacbnient is determined to be 
prior receives or realises such property, the receipt of realisation shall be deemed 
to be on behalf of all the Courts in which there have attachments of such property 
in execution of money decrees prior to the receipt of such assets. 

Explanation: — Priority of attachment in the case of attachment of property in 
the custody of the Court shall be determined on the same principles as in the case 
of attachment of property not in the custody of the Court. 

Rule 53. Add the following as sub-rule, i (c) to Order 21, rule 53 : — 

^*(c) If the decree sought to be attached has been sent for execution to another 
Court, the Court which passed the decree shall send a copy of the said notice to the 
former Court, and thereupon the provisions of clause (b) shall apply in the same 
manner as if the former Court had passed the decree and the said notice had been 
sent to it by the Court which issued it. 

Rule 89. — At the end of sub-rule (i) insert the following proviso 

“Provided that where the immovable property sold is liable to discharge only 
a portion of the decree debt, the payment under clause (b) of this sub-rule need not 
exceed such amount as under the decree the owner of the property sold is liable 
to pay.'* 

i^ule 92— In sub-rule (2) after the words “within thirty days from the date of sale” 
insert the following words ; — 

“and in case where the amount deposited has been diminished owing to any 
cause not within the control of the depositor such deficiency has been made good 
within such time as may be fixed by the Court." 



976 


THE CODE OP CIVIL PROCEDURE. [App. V : Mad. RuIBS' 


Order XXII. 

Rule 4. — At the end of sub-rule (3) add the following words “except as herein- 
after provided.’* Insert the following as new sub-rule (4) 

“(4) The Court, whenever it sees fit, may exempt the plaintiff from the necessity 
to substitute the legal representative of any such defendant who has been declared 
ex i>arte or who has failed to tile his written statement or who having filed it, has 
failed to appear and contest at the hearing ; and the judgment may in such case 
be pronounced against the said defendant notwithstanding the death of such 
defendant and shall have the same force and effect as if it has been pronounced 
before death took place.” 

Order XXXIV. 

Rule 5 — Substitute the following for rule 5 (3) 

“Where a payment in accordance with sub-rule (i) has not been made the Court 
shall on application made by the plaintiff in this behalf and after notice to all the 
parties pass a final decree directing that the mortgaged properties are sufficient 
part thereof be sold and that the proceeds of the sale be dealt with in the manner 
provided in sub-rule (1) of rule 4.” 

5. Add the following as a proviso to Order 22, r. 5 : — 

Provided that an Appellate Court before determining it may direct any lower 
Court 10 take evidence thereon and to return the evidence so taken together with its 
finding and reasons and may take such finding and reasons into consideration in 
determining the question. 

1 1 A. — In Order 22, after r. ii, add the following as iiA : — 

1 1 A. The entry on the record of the name of the representative of a deceased 
appellant or respondent in a matter pending before the High Court in its appellate 
jurisdiction, except in cases under appeal to the King in Council, shall be deemed to 
a act within the meaning of section 12S (2) (i) of the Code of Civil 

Procedure and may be performed by the Registrar, provided that contested applica- 
tions and applications presented out of time shall be posted before a Judge for 
disposal. 

Order XXV. 

Rule I. — The following shall be inserted as sub-rule (4) : — 

“(4} In all cases in which an element of champerty or maintenance is proved, 
the Court may on the application of the defendant demand security for the estimated 
amount of the defendant’s costs, or such proportion thereof as from time to time 
during the progress of the suit the Court may think just.** 

15. — Re- number the existing r, 15 in Or. XXVI as r. 15 (i) and insert the follow- 
ing as sub-rule (2) : — 

(2) Before executing and returning any commission issued by foreign Courts 
under the pr<^visions of s. 78 the Court or the Commissioner required to execute the 
commission may levy such fee as the High Court may from time to time prescribe 
in this behalf in addition to the fees prescribed for the issue of summons to witnesses 
and for expenses of such witnesses under r. 2 of Or. XVI, 

Order XXVI A. 

1. The Court may in any suit issue a commission to such persons as it thinks 
fit to translate accounts and other documents which arc not in the language of the 
Court. 

2. The report of the Commissioner shall be evidence in the suit and shall form 
part of the record. 

3. Before issuing any commission under this Order, the Court may order such 
sum (if any) as it thinks reasonable for the expense of the commission to be, within 
a time to be fixed, paid into Court by the party at whose instance or for whose 
benefit the Commission is issued. 

Order XXVII. 

5.— For Order 27, r. 5, substitute the following rule : — 

The Court in fixing the day for the Secretary of State for India in Council to 
answer the plaint shall allow not less than three months’ time from the daEi of 
summons for the necessary communication with the Government through the 
proper channel and for the issue of instructions to the Government pleader to 
appear and answer on behalf of the said Secretary of State for India in Council or 
the Government and may extend the time at its discretion. 
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Order XXIX. 


Rule 1 A.— Insert as Rule lA of Order 29 : 

tA. In suits against a Local Authority the Court in fixing the day for the 
.if appear and answer shall allow not less than two months* time between 

the date of summons and the date for appearance. ' 


ORDER XXXII. 

Rules 3 and Substitute rules 3 and 4 by new rule 3 : — - 

Oualifications tn he a nevi t Any person who is of sound mind and 

frrend or grdian. has. attained majority may act as next friend of 

® a minor or as his guardian for the suit : 

Provided that the interest of that person is not adverse to that of the minor and 
that he is not, in the case of a next friend, a defendant, or, in the case of a guardian 
for the suit, a plaintiff. ® 

(2) Where a minor has a guardian appointed or declared by competent authority, 
Appointed or declared guar- Person other than the guardian shall act as the 

dianstobe preferred and to minor or to be appointed his 

be supersede only for reasons suit unless the Court considers 

recorded ^ reasons to Le recorded, that it is for the minors 

welfare that another person be permitted to act or 
be appointed as the case may be. 

(3) Where the defendant is a minor, the Court, on being satisfied of the fact 

frt ka minority, shall appoint a proper person to 

by Sf aPP«>nled guardian for the suit for the minor. 


(4) An order for the appointment of a guardian for the suit may be obtained 
. . ^ ^ u upon application in the name and o n behalf of the 

Appointment to be on ap- minor or by the plaintiff. The application, where 
plication and where necessary jg jjy plaintiff, shall set forth, in the order of 
after notice to proposed suitability a list of persons (with their full 

guardian. addresses for service or notice in Form No. iiA 

set forth in Appendix H hereto) who are competent and qualified to act as 
guardian for the suit for the minor defendant. The Court may, for reasons to be 
recorded, in any particular case, exempt the applicant from furnishing the list 
referred to above. 


(5) The application referred to in the above sub-rule whether made by the plain- 
tiff or on behalf of the minor defendant shall be sup- 
Contents of affidavit in sup- ported by an affidavit verifiying the fact that the 
port of the application for proposed guardian has not or that one of the pro- 
appointment of guardian. posed guardians has, any interest in the matters 
in controversy, in the suit and adverse to that of the minor and that the proposed 
guardian or guardians are fit persons to be so appointed. The affidavit shall 
further state according to the circumstances of each case (a) particulars of any 
existing guardian appointed or declared by competent authority, (d) the name and 
address of the person, if any, who is the de facto guardian of the minor, {c) the names 
and addresses of persons, if any, who in the event of either the natural or the de facto 
guardian or the guardian appointed or declared by competent authority, not being 
permitted to act, are by reason of relationship or interest or otherwise, suitable 
persons to act as guardian fot* the minor for the suit. 

(6) An application for the appointment of a 
Application for appointment guardian for the suit of a minor shall not be con- 
of guardian to be separate ^ined with an application for bringing on record 
from application for bringing jggal representatives of a deceased plaintiff or 

on record the legal represen- defendant. The applications shall be by separate 
tatives, of a deceased party. petitions. 

(7! No order shall be made on any application under sub-rule (4) above except 

upon notice to any guardian of the minor appointed 
Notice of application to be gy declared by an authority competent in that behalf 
given to persons interested in gy where there is no guardian, upon notice to the 
the minor defendant other father or other natural guardian of the minor or 
than the proposed guardian. where there is no father or other natural guardian, 
to the person in whose care the minor is. and after hearing any objection whjeh may 

C. P. Codo-123 
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be urged on behalf of any person served with notice under this sub-rule. The notice 
required by this sub rule shall be served six clear days before the day named in the 
notice for the hearing of the application and may be in Form No. ii set forth in 
Appendix H hereto. 


(8) Where the application is by the plaintiff, he shall, along with his application 
. , . L . affidavit referred to in sub-rule (4) and (5) above, 

Special provisions to shorten produce the necessary forms in duplicate, filled in 
delay in getting a guardian extent that is possible at that stage for the 

appointed. jggyg simultaneously of notices to two at least of 

the proposed guardians for the suit to be selected by the Court from the list referred 
to in sub-rule (4) above, together with a duly stamped voucher indicating that the fees 
prescribed for service have been paid. 


If one or more of the pioposed guardians signify his or their consent to act, the 
Court shall appoint one of them and intimate the fact of such appointment to the 
person appointed by registered post. If no one of the persons served signifies his 
consent to act, the Court shall proceed to serve simultaneously another selected 
two, if so many there be, of the persons named in the list referred to in sub-rule 
(4) above, but no fresh application under sub-nile (4) shall be deemed necessary. 
The applicant shall, within three days of intimation of unwillingness by the first set 
of proposed guardians, pay the prescribed fee for service and produce the necessary 
forms duly filled in. 


(9) No person shall, without his consent, he appointed guardian for the suit. 

_ 1. 11 u Whenever an application is made proposing the 

No person shall be appoint- name of a person as guardian for the suit, a notice in 

ed guardian without his con- Form No. iiA set forth in Appendi.\ H hereto shall 

be served on the proposed guardian unless the 
applicant himself be the proposed guardian or the proposed guardian consents. 

(10) Where the Court finds no person fit and willing to act as guardian, for the 

suit, the Court may appoint any of its officers or a 
Court guardian — when to pleader of the Court to be the guardian and may 
be appointed — how he is to be direct that the costs to be incurred by that officer 
placed in funds. in the performance of his duties as guardian shall b<i 

borne either by the parties or by any one or more of 
the parties to the suit or out of any fund in Court in which the minor is interested, 
and may give directions for the repayment or allowance of the costs as justice and 
the circumstances of the case may require. 

(11) When a guardian for the suit of a minor defendant is appointed and it is 

made to appear to the Court that the guardian is 
Funds for a guardian other jn possession of any or sufficient funds for the 
than Court guardian to conduct of the suit on behalf of the defendant and 
defendant. that the defendant will be prejudiced in his defence 

thereby, the Court may, from lime to time, order ih 5 plaintiff to advance monies to the 
guardian for purpose of his defence and all monies so advanced shall form part of 
the costs of the plaintiff in the suit. The order shall direct that the guardian, as 
and when directed, shall file in Court an account of the monies so received by 
him. 

Rule 6.— Add the following proviso to sub-rule (2) 

Provided that the Court may in its discretion dispense with such security in 
cases where the next friend or guardian for the suit is the manager of a joint 
Hindu family or the Karnavan of a Malabar Tarward and the decree is passed in 
favour of the joint family or the tarward. 

Rule 7. — Add the following in Order 32 rule 7 : — 

Rule 7 (A). — Where an .application is made to the Court for leave to enter 
into an agreement or compromise or (or withdrawal of a pursuance of a osmpro- 
mise or for taking any other action on behalf of a minor or other person under dis- 
ability and such minor or other person under disability is represented by counsel 
or pleader, the counsel or pleader shall file in Court with the application a certificate 
to the effect that the agreement or compromise or action proposed is in his opinion 
for the benefit of the minor or other person under disability. A decree or order 
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for the compromise of a suit, appeal or matter, to which a minor or other person 
under disability is a party shall recite the sanction of the Court thereto and shall 
set out the terms of the compromise as in Form No. 24 in Appendix D to this Sche- 
dule. 

Rnle 14 A. — In Order 32 after r. 14. add the following as rule 14 A : — 

14A. The appointment or discharge of a next friend or guardian for the suit of 
a minor in a matter pending before the High Court in its appellate jurisdiction 
except in cases under appeal to the King in Council, shall be deemed to be a 
quasi-judicial act within the meaning of section 128 (2) fi) of the Code of Civil 
Procedure and may be performed by the Registrar, provided that contested applica- 
tions and applications represented out of time shall be posted before a Judge for 
disposal. 

Rule 17.— Add as rule 17 of order 32 

17. In suits relating to the person or property of a minor or other person under 
the superintendence of the Court of Wards the Court in fixing the day for the 
defendant to appear and answer shall allow not less than two months’ time between 
the date of summons and the date for appearance. 

ORDER XL. 

Rule 4. — Substitute the following for rule 4 of Order XL of the Code of Civil 
Procedure : — 

*\i) If a receiver fails to submit his accounts and in such periods and in such form 
as the Court directs, the Court may order his property to be attached until he duly 
submits his accounts in the form ordered. 

(2) The Court may, at the instance of any party to any suit or proceeding in 
which a receiver has been appointed or of its own motion, at any time make an 
enquiry as to what amount, if any, is due from the receiver as shown by his accounts 
or otherwise, or whether any loss to the property has been occasioned by his 
wilful default or gross negligence, and may order the amount found due or the 
amount of the loss so occasioned to be paid by the receiver into Court or otherwise 
within a period to be fixed by the Court. All parties to the suit or proceeding and 
the receiver shall be made parties to any such enquiry. Notice of the enquiry shall 
be given by registered post to the surety, if any, for the receiver ; but the cost of his 
appearance shall be borne by the surety himself unless the Court otherwise directs ; 
Provided that the Court may, where the account is disputed by the parties and is of 
a complicated nature or where it is alleged that loss has been occasioned to the pro- 
perty or by the wilful default or gross negligence of the receiver, refer the parlies to 
a suit. In all such cases the Court shall state in writing its reasons for the reference. 

(3) If the receiver fails to pay any amount which he has been ordered to pay 
under sub rule (2) of this rule, within the period fixed in the order, the Court may 
direct such amount to be recovered either from the security (if any) furnished by him 
under lule 3 or attachment and sale of his property, or, if his properly has been 
attached under sub-rule (1 of this rule, by sale of the property so attached, and may 
apply the pioceeds of the sale to make good any amount found due from him or any 
loss occasioned by him and shall pay the balance (if any) of the sale proceeds to the 
receiver. 


Order XLL 

Rule 1 (i). Add the following sentence to sub. r. l of r. i of 

The copy of the judgment shall be a printed copy in every case in which the 
High Court has prescribed that the judgment shall be printed when a copy is applied 
for the purpose of appeal. 

Add the following as a proviso to O. 41, r. i (i) ; — 

Provided that, in appeals from decrees or orders under any special or Local Act 
to which the provisions of Parts II and 111 of the Limitation Act, IX of 1908*, do not 
apply and in which certified copies of such decrees or orders have not been granted 
wi^in the time prescribed for preferring an appeal, the Appellate Court may admit 
the memorandum of appeal subject to the production of the copy of the decree or 
order appealed from within such time as may be fixed by the Court. 

Add the following sentence to sub-rule (2) of r. i 

The memorandum shall also contain a statement of the valuation of the appeal 
for the purposes of the Court-fees Act. 

Add the following as a new sub-rule (3) to Or. XLI, r. 1. 
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(3) When an appeal is presented after the period of limitation prescribed there- 
for it shall be accompanied by a petition supported by affidavit setting forth the 
facts on which the appellant relies to satisfy the Court that he had sufficient cause 
for not preferring the appeal within such period, and the Court shall not proceed to 
deal with the appeal in any way (otherwise than hy dismissing it either under rule 
1 1 of this Order or on the ground that it is not satisfied as to the sufficiency of the 
reasons for extending the period of limitation) until notice has been jj^en to the 
respondent and his objections, if any, to the Court acting under the provisions of sec- 
tion 5 of Act 1908 have been heard. 

Rule 5. — Substitute the following for the existing sub-rule (i) to rule 5 of Order 
XLl 

*'5 (1) An appeal shall not operate as a stay of proceedings under a decree or 
order appealed from except so far as the Appellate Court may order, nor shall exe- 
cution of a decree be stayed by reason only of an appeal having been preferred 
from the decree ; but the Appellate Court may, for sufficient cause stay of execution 
of such decree and may, when the appeal is against a preliminary decree, stay the 
final decree in pursuance of the preliminary decree or the execution of any such 
making of a final decree if already made. 

Rule 9. — In rule 9, delete sub-rule (2) and substitute the following in its place : — 

*'Such book shall be called the Register of Appeals.*^ 

Rule 14. — Insert the following as a proviso to sub-rule (i) 

‘•Provided that the appellate Court may dispense with service of notice on res- 
pondents against whom the suit has proceeded exparte in the Court from whose 
decree the appeal is preferred.** 

Rule 18. In Order 41 rule 18, after the words ‘‘cost of serving the notice’* insert 
the words * or if the notice is returned, unserved, to deposit within any subsequent 
period fixed the sum required to defray the cost of any further attempt to serve 
the notice. 

Re-number rule 19 as rule 19 (i) and insert the following as sub rule (2) 

“(2) The provisions of section 5 of the Indian Limitation Act, 1908, shall apply 
to applications under sub-rule (i)/* 

Rule 23. — Substitute the following for the present Rule 23 : — 

Where the Court from whose decree an appeal is preferred has disposed of the 
suit upon a preliminary point and the decree is reversed in appeal, or where the 
Appellate Court in reversing or setting aside the decree under appeal considers it 
necessary in the interest of justice to remand the case the Apoellate Court may by 
order remand the case, and may further direct what issue or issues shall be tried in 
the case so remanded and shall send a copy of the judgment and order to the Court 
from whose decree the appeal is preferred with directions to readmit the suit under 
its original number in the register of civil suits, and proceed to determine the suit ; 
and the evidence if any recorded during the original trial shall subject to all just 
exceptions, be evidence during the trial after remand. 

Rule 31. — Substitute the following for r. 31 : — 

31. The judgment of the Appellate Court shall be in writing and shall state : — 

(a) the points for determination ; 

(b) the decision thereon ; 

(c) the reason for the decision ; and 

(d) where the decree appealed from is reversed or varied, the relief to which 
the appellant is entitled ; 

and shall bear the date on which it is pronounced and shall be signed by the 
Judge or the Judges concurring therein : provided that, where tlte presiding Judge 
is specially empowered b y the High Court to pronounce his judgment by dictation 
to a shorthand writer in open Court, the transcript of the judgment so pronounced 
shall alter such revision as may be deemed necessary be signed by the Judge. 

Rule 35 (2) — Substitute the following : — 

‘*(2) The decree shall contain the number of the appeal, the names and descrip- 
tions of the appellant and respondent, their addresses for service and a clear 
speciheation of the relief granted or other adjudication made.*' * 

Order XLI A (new). 

Apppals to the High Court from ilie Original decrees of subordinalalCourts. 

1, The rules contained in Order XLI shall apply to appeals in the High Court 
of Judicature at Madras with the modifications contained in this order. 
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2 (i) The meniorandum of appeal shall be accompanied by the prescribed 
fees for service of notice of appeal and the receipt of the accountant of the Court 
for the sum prescribed by the rules of Court. 

(2) Notwithstanding anything contained in rule 22 of Order XLI, the period 
prescribed for entry of appearance by the respondent and filing by him of memoran- 
dum of cross- objections, if any, shall, unless otherwise ordered, be thirty days from 
the service of notice upor. him. 

3 (i) If the respondent intends to appearand defend the appeal he shall within 
the period specified in the notice of appeal enter an appearance by filing in Court a 
memorandum of appearance. 

(2) If a respondent fails to enter an appearance within the time and in the 
manner provided by the sub-rule above, he shall not be allowed to translate or 
print any part of the record : 

Provided that a respondent may apply by petition for futther time, and the Court 
may thereupon make such order as it thinks fit. The application shall be suppor- 
ted by evidence to be given on affidavit as to the reason for the applicant's default, 
and notice thereof shall be given to the appellant and all parties who have entered 
an appearance. Unless otherwise ordered the applicant shall pay the costs of all 
parties appearing upon the application. 

4 (i) The memorandum of appeal and the memorandum of appearance shall 
Slate an address for service within the city of Madras at which service of any notice, 
order or process may be made on the party filing such memorandum. 

(2) If a paity appears in person, the address for service may be within the 
local limits of the jurisdiction of the Court from whose decree the appeal is 
preferred : 

Provided that if such party subsequently appears by a pleader he shall state in 
the vakalat an address for service within the city of Madras, and shall give notice 
thereof (o each party who has appeared. 

(3) If a parly appears by a pleader, his address for service shall be that of his 
pleader and all notices to the parly shall be served on his pleader at that address. 

5. The Court may direct that service of a notice of appeal or other notice or 
process'shall be made by sending the same in a registered cover prepaid for acknow- 
ledgment and addressed to the address for service of the party to be served which 
has been filed by him in the lower Court : Provided that, after a party has given 
notice of an address for service in accordance with Rule 4, service of any notice or 
process shall be made at such address. 

6. AH notices and processes, other than a notice of appeal, shall be sufficiently 
served if left by a parly or his pleader, or by a person employed by the pleader, or 
by an officer of the Court, between the hours of 11 a. m. and 5 p. m» at the address 
lor service of the party to be served. 

7. Notices which may be served by a party or his pleader under Rule 6, or 
which are sent from the office of the Registrar, may, unless the Court otherwise 
directs, be sent by registered post, and the time at which the notice so posted would 
be delivered in the ordinary course of post shall be considered at the time of service 
thereof and the posting thereof shall be a sufficient service. 

8. If there are several respondents, and all do not appear by the same pleader, 
they shall give notice of appearance to such of the other respondents as appear 
separately. 

9. A list of all cases in which notice is to be issued to the respondent shall be 
affixed to the Court notice board after the case has been registered. 

10(1) If upon a case being called on for hearing by the Court, it appears that 
the record has not been translated and printed in accordance with the rules of 
Court, the Court may hear the appeal or dismiss it, or may adjourn the hearing and 
direct the party in default to pay costs, or may make such order as it thinks fit. 

(2) If the Court proceeds to hear the appeal, it may refuse to read or refer to 
tny part of the record which is not included in the printed papers. 

1 1. When costs are awarded, unless the Court otherwise orders, the costs of 
a party appearing upon any application before the Registrar or the Court, shall be Rs. 
15, and the costs of appearing when the appeal is in the daily cause list for final 
hearing and is adjourned shall be Rs. 30. At the request of any party the Registrar 
shall cause the order to be drawn up and the said costs to be inserted therein. 
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MEMORANDUM OF OBJECTIONS. 

12. (i) If the acknowledgment mentioned in Rule 22 (3) of Order X LI is not 
filed, the respondent shall, together with the memorandum of objections file so many 
copies thereof as there are parties affected thereby. 

(2) The prescribed fees for service shall be presented together with the 
memorandum to the Registrar. 

13. If any party or the pleader of any party to whom a memorandum of 
objections has been tendered has refused or neglected for three days from the date 
of tender to give the acknowledgment mentioned in Rule 22(3) of Order X LI, the 
respondent may file an affidavit stnting the facts and the Registrar may dispense 
with the service of the copies mentioned in Rule 12(1). 

14. Rule 31 of Order XLI shall not apply, to the High Court. If the judgment 
is given orally a shorc-handnote thereof shall be taken by an officer of the Court and 
a transcript made by him shall be signed or initialled by the Judge or by the Judges 
concurring therein after making such corrections as may be considered necessary. 

Order XLI— B (New). 

1. The rules of Order XLI A shall apply, so far as may be, to appeals to the 
High Court of Madras under clause 15 of the Letters Patent of the said Court : 

Provided that it shall not be necessary to file copies of the judgment and decree 
appealed from. 

2. Notice of the appeal shall be given in manner prescribed by Order XLI A 
Rule 6, or if the party to be served has appeared in person, in manner prescribed 
by Rule 5 of the said Order. 


Order XLIl (New). 

APPEALS FROM APPELLATE DECREES. 

1. The rules of Order XLI and Order XLI A shall apply, so far as may be, 
to appeals to the High Court of Judicature at Madras from appellate decrees with 
the modifications contained in this Order : 

Provided that in appeals from appellate decrees the ineinorandum of appeal 
shall be accompanied by a copy of the decree appealed from and four printed copies 
of the judgment on which it is founded, one of them being a certified copy ; and 
also four printed copies of the judgment of the Court of first instance, one of 
them being a certified copy. 

2(1) The memorandum of appeal shall be printed or typewritten and shall be 
accompanied by the following paper : — 

One certified copy cf the decrees of Court of first instance and of the Appellate 
Court ; and four printed copies of each of tlie judgments of the said Courts one 
copy of each judgment being a certified copy. 

(2) If any ground of appeal is based upon the construction of a document, a 
printed or typewritten copy of such document, shall be presented with the inemor 
andum of appeal : 

Provided that if such document is not in the English language and the appellant 
appears by a pleader, an English translation of the document certified by tlie pleader 
to be a correct translation shall be presented. 

(3) If the appellant fails to comply with this rule, the appeal may be dismissed. 

Order XLIII. 

Rule 1. — Substitute the following for 1 (d) of Order XLIll of the Code of Civil 
Procedure : 

(d) and order under rule 13 or rule 15 of Order IX rejecting an application (in a 
case open to appeal) for an order to set aside a decree or order passed tx-parie. 

Substitute the following for sub-rule (s) of rule 1 of Order XLIII of the Code of 
Civil Procedure : 

(s) An order under rule i or 4 of Order XLI except an order under the proviso 
to sal^rule (2) of rule 4. 

Role 2. — Substitute the following for r. 2 

2. The rules of Order XLI and of Order XLI A shall apply, so far as may be, 
to appeals from the orders specified in Rule i and other orders of any Civil Court 
from which an appeal to the High Court is allowed under any provision of law : 
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Provided that in^ the case of appeals against interlocutory orders made prior to 
decreei the Court which passed the order appealed from shall not send the records of 
the case unless an order has been made for slay of further proceedings in that Court. 

Rule 3.— Substitute the following for rule 3 of Order XLIII of the Code of 
Civil Procedure 

3- (0 The provisions of Order XLII shall 
Appeal from appellate orders, apply so far as may be, to appeals from Appellate 

Orders. 

(2) A memorandum of appeal from an appellate order shall be accompanied by 
a certified copy of the judgment and of the order of the Court of first instance and 
by a certified copy of the judgment and of the order in the appellate Court. 

3 If any ground of appeal is based upon the construction of a document, a prin- 
ted or typewritten copy of such document shall be presented with memorandum of 
appeal:-^ 

Provided that, if such document is not in the English language and the appellant 
appears by a pleader, an English translation of the document certified by the 
pleader to be a correct translation shall be presented. 

Order XL VII. 

Rule 7. — In sub-rule (i) substitute the word “order** for the word ‘'application*' 
occurring after the words on the ground that the” . 


Appendix B. 

Form No.i. 

Insert the following ‘‘Note” in Form No. i, namely : — 

Note. — Also take notice that in default of your filing an address for service before 
the day before-mentioned you are liable to have your defence struck out.** 

After Form No. i, insert the following as Form No. i A : — 

“No I A. 

Summons for ascert.aining whether a suit is contested or not, and 

IF NOT contested FOR ITS IMMEDIATE DISPOSAL. 


To 


(O. V. rr. I, 5.) 

(Title), 


(Name, description and place of residence) 

Whereas has instituted a suit against y^u for you are hereby 

summoned to appear in this Court in person or by a pleader duly instructed, and 
liable to answer all material questions relating to the suit or who shall be accom- 
panied by some person able to answer all such questions on the day of 

19 , at o’clock in the noon and to state whether you 

contest or do not contest the claim and if you contest to receive directions of Court 
as to the date on which you have to file the written statement, the date of trial and 

other matters. , . , , . 

Take notice that in the event of the claim not being contested the suit shall be 

decided at once. 

Take further notice that in default of your appe >rance on the day and hour before 
mentioned, the suit will be heard and determined in your absence. 

Given under my hand and the seal of the Court this day of 19 

Judge, 


Notice.— \i you admit the claim you should pay the money into Court together 
with the costs of the suit, to avoid execution of the decree, which may be against 
your person and property or both.” 

After Form No. 12, insert the following as Form No. 12 A. 

“No. 12 A. 


Notice to the proposed guardian of a minor 


Defendant 

Respondent 


(Order XXXII, rr. 3 and 4.) 
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To 

(Name, description and place of residence of proposed guardian). 

Take notice that X presented a petition to the Court praying 


that you be appointed guardian ad litem to the minor (s) 

respondent (s) 

that the same will be heard on the day of >9 . 

2. The affidavit of X has been filed in support of this application. 

3. If vou are willing to act as guardian for the said (s) 

respondent (s) 

quired to sign (or affix your mark to) the declaration on the back of this notice. 

4. In the event of your failure to signify your express consent in manner indicated 
above, take further notice that the Court may proceed under Order XXXII. r. 4, Code 
of Civil Procedure, to appoint some other suitable person or one of its officers as 

guardian ad litem of the minor aforesaid. 

respondent (s> 

Dated the day of ig 

(Signed)’. 

(To be printed on the reverse). 

I hereby acknowledge receipt of a duplicate of this notice and consent to act 

as guardian of the minor therein mentioned, 

respondents (sj 


(Signed) Y. Z. 

Witnesses. 

I. 

2**. 

Form No. 13 A. — Insert the following as Form No. 13 A after Form No. 13 in 
Appendix B of schedule I : — 

No. 13 A. 

Certificate of attendance to an officer of Government summoned as a witness in 
a suit to which the Government is a party. 

(Order XVI, r. 4 A). 

CAUSE TITLE. 

This is to certify that (name) (designation) being a Government 

servant from the province of (name) was summoned to g've evidence in his official 

capacity on behalf of the in the above — and was in attendance in 
^ defendant matter 


this Court from the day of to the day of 193 , 

(inclusive) and that a sum of Rupees has been paid into Court by the 

plainti ff — towards his travelling and subsistence allowance for days 

defendant 

according to the scale prescribed by the Government of Province of (name) and that 

the said amount -remitted to the Government treasury at to be 

will be ' 


credited to Government under the head '*XVIA— Miscellaneous Fees and Fines.** 
Dated the day of 19 

Presiding Judge or Chief Ministerial Officer, 
APPENDIX D TO SCHEDULE I. 

Form No. 10 A — Insert in Appendix D the following as Form No. 10 A ; — 

Form No. 10 A. 

Final decree for sale [Order 34, Rule 5 (2), or Order 34, Rule 8 (4) ] 

Title. 

Upon reading the preliminary decree pissed in the above suit and the appli- 


cation of the - dated 

defendant 


and upon hearing 


Mr. for plaintiff and Mr. for 

defendant and it appearing that the payment directed by the said decree has not 
been made. 
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It is hereby decreed as follows : — 

(1) That the mortgaged property ora suflScient part thereof be sold and the 
proceeds of the sale (after) defraying thereout the expenses of the sale, be applied 

in payment of what is declared due to in the aforesaid preliminary decree 

together with subsequent interest and subsequent costs and that the balance, if any, 

be paid to the ^—^^or other person entitled to receive it ; (2) that if the net 

proceeds of the sale are insufficient to pay such amount and such subsequert interest 

and costs in full the be at liberty to apply for a personal decree for the 

defendant 

amount of the balance ; and (3) that the do also pay Rs. 

plaintiff ^ defendant 

for the cost of this application. 

(Here enter description of mortgaged property in English or in the language 
of the Court ) 

Note. — (i) In the case of a decree under Order 34, rule 5 (2), score out the 
words plaintiff and defendant below the lines and in the case of a decree under 
Order 34, rule 8 (4), score out the same words occurring above the lines. 

(2) Direction No. (2) should be struck out if the personal liability has not been 
adjudicated in the suit or has been declared not to exist. 

Form No. 10 B — insert in Appendix D the following as Form No. 10 B ; — 

Form No. 10 B. 

Final decree for redemption [(Order 34, Rule 3 (i), Order 34, Rule 5 (i) and 
Order 34, Rule 8 (i).] 

Title. 

Upon reading the preliminary decree in the above suit on and 

the application of the » ^^ted and after hearing Mr. 

pleader for the and Mr. pleader for the 

and it appearing that the payment directed by the aforesaid decree has been made 
It is hereby decreed as follows ; — 

That the do deliver up to the or to such person as he 

defendant plaintiff 

appoints all documents in his possession or power relating to the mortgaged property 
and do also retransfer the property to the mortgage and 

from all incumbrances created by the or any person claiming under 

defendant 

him (or by those under whom he claims) and do also put the in posses- 

sion of the properly. 

SCHEDULE. 


Description of the mortgaged property. 

The costs of the in this proceeding 

plaintiff 

Particulars. Amount. 

Note. — (i) In the case ol a decree under Order 34, rule 8 (i), score out the 
words plaintiff and defendant above the lines ; in the case of decree under Order 34, 
rule 3 (1) and rule 5 (1), score out the words plaintiff and defendant below the lines. 

(2) The words “or by those, under whom he claims” will be inserted only if 
the mortgagee derives title from an original mortgagee. 

Form No. 24.— Add the following as Form No. 24 in Appendix D 

Form No. 24. 

[Decree sanctioning a compromise of a suit on behalf of a minor or lunatic.] 

Title. 

• This suit coming on this day for final disposal in the presence of etc., and C. D. 
the defendant, a minor by E. F., his guardian ad litem, applying that this suit may 
be compromised in the terms of an agreement in writing, dated the 

day of and made between A. B., the plaintiff 

of the one parr, and the said C. D. by the said guardian A'/m of the other part, 

C. P. Code — 124 
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(or, on the terms hereafter set forth) and it appearing to this Court that the said 
compromise is fit and proper and for the beneHt of the said minor, this Court doth 
sanction the said compromise on behalf of the said minor, and with the consent 
of ail parties hereto ; it is ordered as follows 

{Se^ out the terms of the cornprorntst^ 
APPENDIX E TO SCHEDULE I. 

Form, No. 15 — For the word ‘‘Dated** substitute the words “Given under my 
hand and the seal of the Court, this day of 

Form No. 15 A — Add the following as Form No. 15A in the Appendix E ; — 

Form No. 15 A. 

Bond for safe custody of movable property attached and left in charge of person 
interested and sureties. 

Order XXI, Rule 43. 

In the Court of at Civil Suit No. 

of 

A. B. of 

against. 

C. D. of 

Know all men by these presents that we, I. J. of , <*lc., and 

K. L. of etc., and M. N. of etc., are jointly and severally 

bound to the Judge of the Court of in Rupees 10 

be paid to the said Judge, for which payment to be made we bind ourselves, and 
each of us, in the whole, our and each of our heirs, executors and administrators, 
jointly and severally, by these presents. 

Dated this *day of ig , 

And whereas the movable property specified in the schedule hereunto annexed 
has been attached under a warrant from the said Court dated the day of 

19 , in execution of a decree in favour of in suit No. of 19 

, on the file of and the said property has been left in the charge of 

said 1 . J. 

Now the condition of this obligation is that, if the above bounden I. J shall duly 
account for and produce when required before the said Court all and every the pro- 
perty aforesaid and shall obey any further order of the Court in respect thereof, 
then this obligation shall be void : otherwise it shall remain in full force. 

I. h 

K. L. 

M.N. 

Signed and delivered by the above bounden in the presence of 

Form No. 29. — Add the following as a “Note*’ to Form No. 29. 

(Proclamation of Sale) — of Appendix E to Schedule 1 of the Code of Civil 
Procedure, 1908 

“Note. — The title-deeds relating to the property have not been filed in Court, 
and the purchaser will take the property subject to the risk of there being mortgages 
by deposit of title-deeds, or mortgages not disclosed in the encumbrance certificate.'* 

Form No. 39. 

Substitute the following for the old one 

Order for delivery tocertified purchaser of land at a sale in execution (O. 21, r.95). 

{Title.) 

To 

The bailiff of the Court. 

Whereas has become the certified purchaser of at a sale in 

execution of decree in suit No. of 19 ; you are hereby 

ordered to put the said , the certified purchaser, as aforesaid , in 

possession of the same ; and you are hereby further required to state in your retarn 
whether there are crops on the land and whether you have delivered them to the 
certified purchaser. 

Given under my hand and the seal of the Court, this day of 


19 
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APPENDIX F TO SCHEDULE 1. 

Form No. g. — For Form No. 9 of Appendix F, substitute — 

Form No. 9. 

Appointment of a Receiver. 

(Order XL, r. i.) 

Title. 

Whereas it appeais to the Court that in the above suit it is just and convenient 
to appoint a receiver of the properties specified below (or whereas the properties 
specified below have been attached in execution of a decree passed in the above suit 
on the day of 192 , in favour of .) 

It is hereby ordered that A. B. be appointed (subject to his giving security to the 
satisfaction of the Couril the receiver of the said property and of the rents, issues 
and profits thereof under Order XL of the Code of Civil Procedure, 1908, with all 
powers under the provisions of that Order, except that he shall not without leave 
of the Court (i) grant leases for a term exceeding three years or (2) institute suits in 
any Court (except suits for rent) or (3) institute appeals in any Court (except from 
a decree in a rent suit) where the value of the appeal is over Rs. 1,000 or (4) expend 
on the repairs of any properly in any period of two years more than half of the net 
annual rent of the property to be repaired, such rental being calculated at the 
amount at which the property to be repaired would be let when in a fair state of 
repair, provided that such amount shall not exceed Rs. 1,000. 

And it is further ordered that the — to the above suit and all persons 

defendants 

claiming under (hem do deliver up quiet possession of the properties, movable and 
immovable, specified below together with all leases, agreements for leases, kabule- 
ats, account books, papers, memoranda and writings relating thereto to the said 
receiver. And it is further ordered that the said receiver do take possession of the 
said property, movable and immovable, and collect the rents, issues and profits of 
the said immovable property, and that the tenants and occupiers do attorn and pay 
their rents in arrear and growing rents to the said receiver. And it is further 
ordered that the said receiver shall have power to bring and defend suits in his own 
name and shall also have power to use the names of the plaintiffs and defendants 
where necessary. And it is further ordered that the receipt or receipts of the said 
receiver shall be a sufficient discharge for all such sum or sums of money or property 
as shall be paid or delivered to him as such receiver. 

And it is further ordered that the said receiver do out of the first monies to be 
received by him pay the debts due from the said 

and shall be entitled to retain in his hands the sum of Rs. for 

current expenses, but, subject thereto shall pay his net receipts, as soon 
as the same come to his hands, into Court to the credit of this suit. He shall once 
in every months file his accounts and vouchers in Court, the first account to be 
filed on the day of and to be passed on the day of . He 

shall be eniiiled to commission at the rate of Rs. per cent, on the net amounts 
collected by him or to the sum ofRs. per month (or as the case may be) as his 
remuneration (or he shall act without any remuneration). 

And it is further ordered (where an additional office establishment is required) 
that the said receiver shall be allowed to charge to the state in addition to his own 
office establishment the following further establishment : — 

(Here enter specification of property.) 

Given under my hand and the seal of the Court, this day of 19 » 

APPENDIX G TO SCHEDULE I. 

Form No. 6. — Insert the following note in red ink in Form No. 6. namely : — 

"Also take notice that if an address for service is not filed befere the aforesaid 
date, this appeal is liable to be heard and decided as if you had not made an appe- 
arance." 

Form No. 6A.— In Appendix G, insert the following as Form No. 6A 
Form No. 6A (Order XLIA, rule 2). 

Notice to Respondent. 

(Cause Title.) 

Appeal from the of the Court of dated the day of 19 . 

To 

Respondents. 

Take notice that an appeal from the above decree (order) has been presented by 
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the above-named appellants and registered in th»s Court, and that if you intend to 
defend the same you must enter an apperance in this Court and give notice thereof 
to the appellant or his pleader within 30 days after service of this notice on you.. 

If no appearance is entered on your behalf by yourself, your pleader or some 
one by law authorized to act for you in this appeal, it will be heard and decided in 
your absence. 

The address for service of the appellant is that of his pleader Mr. A. B. 
address) Madras, 

(If the appellant appears in person, insert his address for service.) 

Given under my hand and the seal of this Court this 
day of 19 . 

Registrar. 

[Interlocutory application No. of 19 , has been made by appel- 

lant, and execution has been stayed (or other order made) by order dated the 
day of 19 .] 

Form No 6B. — In Appendix G. insert the following as Form No. 6B : — 

Form No. 6B (Order XLI-A, rule 3.) 

Memorandum of Appearance. 

(Cause Title.) 

Take notice that the respondent intends to appear and defend 

the above appeal, and that his address for service of all notices and process is (insert 
address). 

The said respondent requires a list of the papers, which the appellant proposes 
to translate and print. 

Dated the day of 19 • 

(Signed) C. D. 

Vakil for Respondent, 

To the Registrar, High Court of Judicature, Madras. 

No. 9. 

Omit from Form No. 9 in Appendix G. to the First Schedule to the Code of Civil 
Procedure the entire portion beginning with the words “Memorandum of Appeal,** 
and ending with the words *‘the following reasons, namely : — *’ 

No. 12. A. 

Certificate of leave to Appeal to His Majesty in Council. 


O. XLV, r. 7, C. P. C. 

(In cases where the subject-matter of the appeal is of sufficient value and the 
findings of the Courts are not concurrent) 

Read petition presented under 0 . XLV, r. 3 of the Code of Civil Procedure, 
praying for the grant of a certificate to enable the petitioner to appeal to His 

Majesty in Council against the — of this Court in suit No. 

^ ^ final order 

of 192 • 

The petition coming on for hearing upon perusing the petition and the grounds 
of appeal to His Majesty in Council and the other papers material to the application 
and upon hearing the arguments of for the petitioner and of for 

the respondents (if he appears) this Court doth certify that the-^^~^of the subject- 


matter of the suit in the Court of first instance is 


Rs. TO 000 


upwards of Rs. 10,000 


-and the 


amount, 


of the subject-matter in dispute on appeal to His Majesty in Council is 


value 

also of the value oT 


Rs. 10,000 


upwards of Rs, 10,000 


or that the 


decree 


final order 


appealed from 


involves ^ some claim or question - property of the valui of 

indirectly respecting 

— appealed from does not affirm the 


Rs. 10,000 


wv^nd that the 


upwards of Rs. 10,000 
d^ision of the lower Court. 


decree 
final order 
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No. 12 B. 


Certificate of leave to appeal to His Majesty in Council. 


O. XLV, r. 7 . C. P. C. 

(In cases where the subject-matter is of sufficient value and the findings of the 
Court concurrent.) 

Read petition presented under O. XLV, r. 3 of the Code of Civil Procedure, 
praying for the grant of a certificate to enable the petitioner to appeal to His 

Majebty in Council against the — of this Court in suit No. 

final order 

of 192 . 

The petition coming on for hearing upon perusing the petition and the grounds 
of appeal to His Majesty in Council and other papers material to the application and 
upon hearing the agruments of for the petitioner and of for the 

respondent (if he appears) this Court doth certify that the ^I^J^^of the subject- 

matter of the suit in the Court of first instance is ^. 10, 0 00 

upwards of Ks. 10,000 

the of the subject-matter in dispute on appeal to His Majesty in Council is 


also of the value of — 


Rs. 10,000 


-or that the 


dec ree 
final order 


appealed against 


10 


-property of the value of 


upwards of Rs. 10,000 

involves . some claim or question 

indirectly respecting 

affirming— — appealed from involves the 

upwards of Rs. 10,000 final order 

following substantial question (s) of law, viz : — 

(1) 

(2) 

No. I2'C. 


Certificate of leave to appeal to His Majesty in Council. 

O. XLV, r. 7, C. P. C. 

(In cases where the subject-matter in dispute is either not of sufficient value or is 
incapable of money valuation.) 

Read petition presented under O. XLV. r. 3 of the Code of Civil Procedure, 
praying for the grant of a certificate to enable the petitioner to appeal to His 

Majesty in Council against the — of this Court in suit No. of 192 , 

final order 


The petition coming on for hearing upon perusing the petition and the grounds of 
appeal to His Majesty in Council and other papers material to the application and 
upon hearing the arguments of for the petitioner and of for the res- 
pondent (if he appears) this Court doth certify that the — of the subject- 


matter of the suit both in the Court of first instance and in this Court 

is - beJow Rs^i 0,000 in value . Court in the exercise of the discretion 

incapable of money valuation 

vested in it is satisfied that the case is a fit one for appeal to His Majesty in Council 
for the reasons set forth below, viz : — 

(1) 

(2) 

APPENDIX H TO SCHEDULE I. 

Form No. ii. — S ubstitute the following form No. 11 of Appendix H: — 

Form No. 11. 

Notice to Guardian appointed or declared* or to Father or other Natural Guar- 
diani or to the Person in charge of the Minor. 

• [Order XXXII, rule 3(5)]. 

Title. 

To 

Guardian appointed or declared, or father or other natural guardian, or person 
in charge of the minor. 
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Whereas an application has been presented on the part of the 

in the above suit for the appointment of a guardian for the suit for ■ 
the said minor, you are hereby required to take notice that, unless within 

days from the service upon you of this notice an application is made to this 

Court for the appointment of you or of some friend of the said minor to act as,-— 

her 

guardian for the purposes of the said suit, the Court will proceed to appoint some 
other person to act as guardian of the said minor for the purposes of the said 

Given under my hand and the seal of the Court this day of 

191 . 

Form No 1 1 A. 

Notice to proposed Guardian. 

[OrderJXXXII, r. 4 (3.)] 

Title. 

To residing at 

Take notice that the above-named petitioner has made an application to this 
Court to appoint you guardian for the suit of minor defendant in No. of 
19 , and that the said application will be heard on the day of next 

Given under my hand and the seal of the Court, this day of 19 . 
Forms No 14 to 25— Omitted. 

APPENDIX VI. 

Rules made by the Hig-h Court of Patna. 

Order III. 

Rule 5A.— ‘*5A. Notwithstanding anything contained in Order III, rule 4 (3) of 
the First Schedule of the Code of Civil Procedure, 1908, no advocate shall be 
entitled to make or do any appearance, application or act for any person unless he 
presents an appointment in writing, duly signed by such person or his recognized 
agent or by some other agent duly authorized by power of attorney to act in his 
behalf ; or unless he is instructed by an attorney or pleader duly authorized to act 
on behalf of such person." 

“Rule 5 B. — Notwithstanding anything contained in Order III, sub-rule (2) and 
(3) of rule 4 of the First Schedule of the Code of Civil Procedure, 1908, no pleader 
shall act for any person in the High Court, unless he has appointed for the purpose 
in the manner prescribed by sub-rule (1) and the appointment has been filed in the 
High Court.” 

Order V. 

Rule 10. — Add the following to rule 10 ; — 

“Provided that in any case the Court may, of its own motion,or on the application 
of the plaintiff, send the summons to the defendant by post in addition to the mode 
of service laid down in this rule. An acknowledgment purporting to be signed by 
the defendant or an endorsement by postal servant that the defendant refused to 
take delivery may be deemed by the Court issuing the summons to be prima facie 
proof of service.” 

Order VII. 

Rules 19 to 22. 

Insert the following rules after rule 18 ; — 

"19. Every plaint or original petition shall be accompanied by a statement 
giving an address at which service of notice, summons or other process may be 
made on the plaintiffs or petitioner and every plaintiff or petitioner subsequently 
added shall, immediately on being so added, file a similar statement. 

20. An address for service filed under the preceding rule shall state the following 
particulars 

1. The name of the street and number of the house (if in a town) ; 

2. The name of the town or village ; 

3. The post office; 

4. The district ; 

5. The Munsiffi (if in Bihar and Orissa) or the District Court (if outside Bihar 

and Orissa). * 

21. Where a plaintiff or petitioner fails to file an address for service, he 
shall be liable to have his suit dismissed or his petition rejected by the Court suo 
moiu or any party may apply for an order to that efiect, and the Court may make 
such order as it thinks just. 
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22, A party who desires to change the address for service given by him as 
aforesaid shall file a verified petition, and the Court may direct the amendment of 
the record accordingly. Notice of such petition shall be given to such other parties 
to the suit as the Court may deem it necessary to inform, and may be either served 
upon the pleaders for such parties or be sent to them by registered post, as the 
Court thinks fit. 

Order VIII. 

Rule 6. — To rule 6 (i) the following shall be added : — 

*‘and the provisions of Order VII, rules 14 to 18 shall, muiatis mutandis apply to 
a defendant claiming set off as if he were a plaintiff.” 

Rules II and 12. — After rule 10 add the following rules : — 

‘*11. Every party, whether original, added or substituted, who appears in any 
suit or other proceedings shall at the time of entering appearance to the summons, 
notice or other process served on him, file in Court a statement stating his address 
for service and if he fails to do so he shall be liable to have his defence, if any, 
struck out and to be placed in the same position as if he had not defended. In this 
respect the Court may act suo motu or on the application of any party for an order 
to such effect and the Court may make an order as it thinks just. 

**i 2. Rules 20 and 22 of Order VII shall apply, so far as may be, to addresses 
for service filed under the preceding rule.'* 

Order XII. 

Rule 6.— Substitute the following for rule 6 in Order XII— 

6. Where admissions of fact have been made, either on the pleadings or 
otherwise, the Court may, at any stage of suit, on the application of any party, or, 
of its own motion, without waiting for the determination of any other question be- 
tween the parties, make such order or give such judgment, as it thinks just. 

Order XIIL 

Rule I.— In rule i, after the words ‘‘at the first hearing of the suit** should be 
added the words 

“Or, where issues are framed, on the day where issues are framed, or within such 
further time as the Court may permit.” 

Rule 9. — Add the following as sub-rule (A) in rule 9, Order XXII — 

9. (i-A.) Where a document is produced by a person who is not a party in the 
proceeding, the Court may require the party on whose behalf the document is pro- 
duced, to substitute a certified copy for the original as hereinbefore provided. 

Order XVI. 

Rule 2 — 2. (1) — Add the following prtyi’iso to O. j6. r, 2. (i) 

Provided that the Secretary of State shall not be required to pay any expenses 
into Court under this rule when he is the party applying for the summons, and ihe 
persons to be summoned is an officer serving under Government, who is summoned 
to give evidence of facts which have come to his knowledge, or of matters with 
which he has had to deal in his public capacity. 

(3)— Add the following proviso to rule 3 : — 

Provided that when the person summoned is an officer of Government, who has 
been summoned to give evidence in a case to which Government is a party, of facts, 
which have come to his knowledge, or of matters with which he has had to deal, in 
his public capacity, then — 

(i) if the officer’s salary does not exceed Rs 10 a month, the Court shall at the 
time of the service of the summons make payment to him of his expenses as deter- 
mined by rule 2 and recover the amount from ihe Treasury : 

(ii) if the officer*s salary exceeds Rs. 10 a month and the Court is situated not 
more than 5 miles from his head quarters, ihe Court may, at its discretion, on his 
appearance, pay him the actual travelling expenses incurred : 

(iii) if the officer’s salary exceeds Rs. 10 a month and the Court is situated more 
than 5 miles from his head quarters no payment shall be made to him by the Court. 
In such cases any expenses paid into Court under rule 2 shall be credited to 
edVernment. 

Rule 8— Add the following to rule 8 

“Provided that a summons under this order may, by leave of the Court, be 
served by the party or his agent, applying for the same, by personal service. If 
such service is not effected and the Court is satisfied that reasonable diligence hsts 



992 THE CODE OF CIVIL PROCEDURE. [App. VI 8 P^t. RUlGS. 

been used by the party or his agent to effect such service then the summons shall 
be served by the Court in the usual manner. 

Order XXL 

Rule 4j, Substitute the following for rule 43 of Order XXI : — 

43* Where the property to be attached is movable property, other than agri- 
cultural produce, in the possession of the judgment-debtor the attachment shall be 
made by actual seizure and the attaching officer shall be responsible for the due 
custody thereof ; 

Provided that when the property seized is subject to speedy and natural decay, 
or when the expense of keeping it in custody is likely to exceed its value, the 
attaching officer may sell it at once. 

43A. Insert the following as rule 43A below rule 43 in Order XXI : — 

43A. (1) The attaching officer shall, in suitable cases, keep the attached pro- 
perty in the village or locality either : — 

(a) in his own custody in any suitable place provided by the judgment debtor 
or in his absence by any adult member of his family who is present, on his own 
premises or elsewhere ; 

(b) in the case of livestock, and provided the decree-holder furnishes the nece- 
ssary funds in the local pound, if a pound has been established in or near tho 
village in which case the pound-keeper will be responsible for the property to the 
attaching officer, and shall receive the same rates for accomodation and main- 
tenance thereof as are paid in respect of impounded cattle of the same descrip- 
tion, or such less rate as may be agreed upon ; 

(e) in the custody of a respectable surety, provided the decree-holder furnishes 
the cost of maintenance and other cost, if any. 

(2) If, in the opinion of the attaching officer, the attached property cannot be 
kept in the village or locality, through lack of a suitable place, or satisfactory 
surety, or through failure of decree-holder t^ prov’de necessary funds, or for any 
other reasons the attaching officer shall remove the property of the Court at the 
decree-holder's expense. In the event of the decree-hol der failing to provide the 
necessary funds the attachment shall be withdrawn. 

(3) Whenever attached property is kept in the village or locality as aforesaid, 
the officer shall forthwith report the fact to th: Court, and shall with his report 
for.^ard an accurate list of property seized, such that the Court may thereon at 
once issue the proclamation of sale p»'escribed by rule 66. 

(4) If the debtor shall give his consent in writing to the sale of the property 
without awaiting the expiry of the term prescribed i.n rule 61, the officer shall receive 
the same and forward it without delay to the Court for its orders. 

(5) When properly is removed to the Court it shall bi kept by the Nazir on 
his own sole responsibility in such place as may be approved by the Court. 
If the property cannot, from its nature or bulk, be conveniently kept on tho 
Court premises, or in the personal custody of the Nazir he may, subject to approval 
by the Court, make such arrangements for its safe custody under his own 
supervision as may be most convenient and economical and the Court may fix 
the remuneration to be allowed to the persons not being officers of the Court 
in whose custody the proper' y is kept. 

(6) When property remains in the village or locality where it is attached 
and any person Oiher tha.i th judgment-debtor shall claim the same, or any part 
of it, the attaching officer shall nevertheless unless the decree-holder desires to 
withdraw the attachment of the property so claimed, maintain the attachment 
and shall direct the claimant to prefer his claim to the Court. 

^7) (a) If the decree-holder shall withdraw an attachment or it shall be with- 
drawn under sub-rule (2) or sub-rule (9), the attaching officer shall inform the debtor, 
or in his absence, any adult member of his family, tint the property is at his 
disposal. 

(^) In the absence of any person to take charge of it, or in case the officer 
shall have had notice of claim by a person other than the judgment-debtor, the 
officer shall if the property has been moved from the premises in which it was 
seized, replace it where it was found at the time of seizure. 

(8) Whenever livestock is kept in the village or locality where it has been 
attached the judgment-debtor shall be at liberty to undertake the due feeding 
and tending of it under the supervision of the attaching officer ; but the latter 
shall, if required by the decree -holder, and on his paying for the same at the rate 
to be fixed by the District Judge, and the subject to the orders of the Court 
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under whose order the attachment is made, engage the services of as many persons 
as may be necessary, for the safe custody of it. 

(9) In the event of the judgment-debtor failing to feed the attached livestock 
in accordance with sub-rule (8), the officer shall call upon the decree-holder to pay 
forthwith, for feeding the same, in the event of his failure to do so, the officer shall 
proceed as provided in sub-rule (2), and shall report the matter to the Court without 
delay. 

(10) When attached livestock is brought to Court, the Nazir shall be responsible 
for the safe custody and proper feeding of it so long as the attachment continues. 

(11) If a pound has been established in or near the place where the Court is held, 
the Nazir shall be at liberty to place in it such attached livestock as can be properly 
kept in which case the pound-keeper will be responsible for the property to 
the Nazir and shall receive the same rates for accommodation and maintenance 
thereof as are paid in respect of impounded cattle of the same description, or such 
less rate as may be agreed upon. 

(12) If there be no pound available, or if in the opinion of the Court it be incon- 
venient to lodge the attached livestock in the pound, the Nazir may keep it in his 
own premises, or he may entrust it to any person selected by himself and approved 
by the Court. The Nazir will in all cases remain responsible for the custody of 
the property. 

(13) Each Court shall from time to time fix the rat es to be allowed for the 
custody and maintenance of the various descriptions of livestock with reference to 
seasons and local circumstances. The district judge may make any alteration he 
deems fit in the rates prescribed by Courts subordinate to him. Where there are 
two or more Courts in the same place, the rates shall be the same for each Court. 

Rule 104. — After 103 insert the following rule : — 

“104. For the purpose of all proceedings under this order service ’on any party 
shall be deemed to be sufficient if effected at the address for service referred to in 
Order VIII, rule ii, subject to the provisions of Order VII, rule 22, provided that 
this rule shall not apply to the notice prescribed by rule 22 ol this order.” 

Order XXVI. 

Rule 14.— Substitute the following for sub-rules (2) and (3) r>f rule 14 

(2) The commissioner shall then prepare and sign a report or the commissioners 
(where ihe commission was issued to more than one person and they cannot agree) 
shall prepare and sign separate reports appointing the share of each party and 
distinguishing each share (if necessary) by metes and bounds. The commissioner 
or commissioners shall append to the report, or where there is more than one 
10 each report, a schedule sh owing the plots and areas alloted to each party and 
also, unless otherwise directed by the Court, a map showing in different colours the 
plots or portions of plots alloted to each party. In the event of a plot being sub- 
divided, the area of each sub-plot shall be given in the Schedule, and also 
measurements showing how the plot is to be divided. Such report or reports with 
the schedule and the map, if any, shall be annexed to the commission and trans- 
mitted to the Coirt ; and the Court, after hearing any objections which the pirties 
may make to the report or reports, shall confirm, vary or set aside the same. 

(3) Where the Court confirms or varies the report or reports it shall pass a 
decree in accordance with the same as confirmed or varied and, when drawing 
up final decree shall incorporate in the decree the schedule, and the map, if any, 
mentioned in sub-rule (2) above, as: confirmed or varied by the Court. The whole 
report or reports of the Commissioner or Commissioners sha'l not ordinarily be 
entered in the decree. Where the Court sets aside the report or reports it shall 
either issue a new commission or make such other order as it shall think fit. 

Order XXXIl. 

Rule 4.— In sub-rule (4) for the words “where there is no other person fit and 
wiling to act as guardian for the suit*' in the first sentence of the sub-rule substitute 
tne following 

‘•Where the person whom the Court, after hearing objections, if any, under 
sub-rule (4) of rule 3, proposes to appoint as guardian for the suit, fails within the 
time fixed in a notice to him to express his consent to be so appointed.’* 

C. P. Code.— 125, 
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Order XLI. 

Rule 14.— Add the following as rule 14 (A) in Order XLI 

“14 (A). The appellate Court may, in its discretion, dispen<«e with the service 
of notice here- in-before required on a respondent, or on the legal representative of 
a deceased respondent, in a case where such respondent did not appear, either at 
any stage of the proceedings in the Court whose decree is appealed from or in any 
proceedings subsequent to the decree of that Court and no relief is claimed against 
such opposite party or respondent or his legal representative either in the original 
case or appeal." 

Rule 38. — Add the following rule after rule 37 : — 

“38 (i) An address for service filed under Order VII. rule 19, or Order VIII, rule 
II, or subsequently altered under Order VII, rule 22, or Order VII, rule 12, shall 
hold good for all notices of appeals and all appellate proceedings arising out of the 
original suit or petition. 

(2) Every memorandum of appeal shall state the addresses for service given by 
the opposite parties in the Court below, and notices and processess shall issue 
from Appellate Court to such addresses. 

(3) Rules 21 and 22 of Order VII shall apply, so far as may be, to appellate 
proceedings.- 

APPENDIX D. 

Form No. i. 

Substitute the following for the Schedule of Courts of suits in the form of decree 
No. I 


Plaintiff. 


Amount. 
Rs. A. P. 


Defendant. 


1. Stamp for plaint. 

2. Stamp for power. 

3. Stamp for petition or affi- 

davit. 

4. Costs for exhibits. 

5. Pleader’s fee on Rs. 

6. Subsistence. 

(a) for plaintiff or his agent. 
(fi) for witnesses. 

7. Commissioners’ fee. 

8. Service of process. 

g. Copying or typing charges. 
Total. 


j Stamp for power. 

' Stamp for petition or affi- 
davit. 

Costs for exhibits. 

Pleader's fee. 

, Subsistence. 

(a) for defendant or his 
agent. 

I t/) for witnesses. 

I 

Commissioner’s fee. 

Service of process. 

Copying or typing charges. 

j 

Total. 


Amount. 
Rs. A. r. 



APPENDIX E. 

Form No. 38. 

Substitute the following for Form No. 38 

No. 38. 

Certificate of Sale of Land (Order XXI, Rule 9i) District 
In the Court of at 
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Execution Case No. of 19 . 

decree-holder. 

Versus 

judgment-debtor. 

This is to certify that son of by 

caste by occupation resident of Thana 

District has been declared the purchaser at a sale by 

public auction on the day of 19 , of the property specified 

below in execution of the decree in Suit No. of this Court (i) and that 

the sa'd sale has been duly confirmed by this Court. 

Given under my hand and the seal of the Court this day (2) of 

19 


Judge. 

Specification and price of properties (3). 

(1) If the decree has been received by transfer from other Court, enter the name 
of that Court. 

(2) The date when the sale became absolute. 

<3) Particulars sufficient to identify the property including the name of each 
registration sub-district in which any part of the property is situated should be 
fully stated. 


APPENDIX G. 


Form No. 3. 

In the Schedule of costs in the form of decree in Appeal add ‘‘copying or typing 

charges*’ below the item “pleaiers* fee on Rs in the columns. 

For Appellant and respondent, and number the new entry in first column as 


APPENDIX H. 

Form No. 7. 

Add the following '‘Note*’ at the foot : — 

“Note. — The commissioner has power under chapter X of the Indian Evidence 
Act to control the examination of witnesses.** 

Form No. ii. 

For Form No. ii substitute the following forms ; — 


No. 7. 


Notice to minor defendant and guardian of application for appointment of the 
guardian to be guardian for the suit (O. 32, r. 3}. 


To 


Title. 


Minor defendant. 

Guardian (Appointed by authority, or 
natural or the person in whose care 
the minor is, as the case may be). 

Whereas an application has been presented on the part of the plaintiff in the 
above suit for the appointment of you * as guardian for the suit to the minor 

defendant, you the said minor and you * are hereby required to take notice 

that unless within 21 days from the service upon you if this notice you* 
give your consent to be appointed to act as guardian, the Court will proceed, sub- 
ject to the decision of any objection that may be raised, to appoint an officer of the 
Co^t to act as guardian to you the minor for the said suit. 

GIVEN under my hand and the seal of this Court, this day of 


19 


fudge. 


* Here insert name of guardian. 
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Form No. iiA, 

Notice to minor defendant and guardian of application for appointment of 
another person to be guardian for the suit. (O. 32, r. 3.) 

To 


Minor defendant. 


Guardian (appointed by authority or 
natural, or the person in whose care 
the minor is). 

\Vhere.\s an application has been presented on the part of the plaintiflf in the 
above suit for appointment of (♦) as guardian for the 

suit to the minor defendant, you the said minor and you (t) are 

hereby required to take notice that unless within 21 days from the service upon 
you of this notice you (t) make an application for the appoint- 

ment of yourself or of some friend of you the minor to act as guardian, the Court 
will proceed, subject to the decision of any objection that may be raised, to 
appoint (*) or an officer of the Court to act as guardian 

to you the minor for the said suit. 

Given under my hand and the seal of this Court this day of 19 . 

Judge. 


Form No. iiB. 


Notice to the proposed guardian for the minor defendantt when the person 
proposed is not the guardian appointed by authority of the natural guardian or the 
person in whose care the minor is. 


Order XXXII, rule 4. 

{Tiile) 

District 

In the Court of at 

Suit No. of 19 , 

Plaintiff 

Versus 

Defendant. 

To 

Proposed guardian. 

Whereas an application has been presented by the plaintiff in the above case 
for the appointment of you;( as guardian for the suit to the minor 

defendant you are hereby required to take notice that unless within .days from 

the service upon you of this notice you make an application to the Court intimating 
your consent to act as guardian for the suit, the Court will proceed to appoint some 
other person to act as a guardian to the minor for the purposes of the said suit. 
Given under my hand and the seal of this Court, this day of 19 • 

Judge. 


{*) Here insert name and description of proposed guardian. 

(t) Here insert name of guardian upon whom the notice is to be served. 
t Here insert the name of the proposed guardian. 



Substitute the Following Form for Form No. 14 . 
Register of Civil Suits (0. 4 i r. 2 >) 

Court of the of at 

Register of Civil suits in the year 19 • 
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APPENDIX Vll. 

Rales made by the High Court of Rangoon. 

Order V. 

Rule 15.— For the words “where in any suit the defendant cannot be found” 
substitute the words “where the defendant is absent.” Omit the word “male” between 
the word “adult” and the word “member” 

Rule 2 oA. — After rule 20 add the following as rule 20A, namely : — 

”2oA (1) Every plaintiff, appellant or applicant on presenting or on entering an 
appearance to prosecute a plaint, memorandum of appeal, or originating petition or 
application, shall, at the same time, file in Court a proceeding stating his address 
for service. 

(2) Every defendant or respondent who intends to appear and defend any suit, 
appeal, or originating petition or application shall, on or before the date fixed for his 
appearance in the summons or notice served on him, file in Court a proceeding 
stating his address for service. 

(3) Such address for service shall be within the local limits of the jurisdiction of 
the Cojrt in which the suit, appeal or petition or application is filed, or of the Dis- 
trict Court within whose jurisdiction the party ordinarily resides. 

(4) Where any party fails to file an address for service, as required by sub-rule (i) 
or sub-rule (2), he shall, if a plaintiff, appellant or applicant, be liable to have his 
suit, appeal, petition pr ap;)lication, dismissed for want of prosecution, and, if a de- 
fendant or respondent, be liable to have his defence, if any, struck out and to be 
placed in the same position as if he had not defended. Any party may apply for 
such an order against an opposite party, and the Court may, on such application, 
make such order as it thinks just. 

(5) Where a party is not found at the address given by him for service, and no 
agent or adult member of his family on whom a notice or process can be served is 
found at the address, a copy of the notice or process shall be affixed on the outer 
door or some other conspicuous part of the house or place which has been given as 
the address for service ; and service shall be deemed to be as effectual as if the 
notice or process had been personally served on the party. 

(6) Where a party is represented by an advocate or pleader, notices or processes 
for service on him shall be served in the manner prescribed by Order 111 , rule 5, 
unless the Court directs service at the address for service given by such party . 

(7) A party who desires to change the address for service given by him under 
sub-rule (i) or sub^rule (2) shall present a verified petition to that effect, and the 
Court may direct the amendment of the record accordingly. Notice of every such 
petition shall be given to all other parties to the proceedings. 

(8) Nothing in this rule shall prevent the Court from directing the service of a 
notice or process in any other manner if it thinks fit to Jo so.” 

Rule 21 A— I. In Or. V, the following shall be inserted as r. 21 A 

21 A. When any summons is sent for service by a Court to any Court situated 
beyond the limits of Burma, it shall, unless it is written in English, be accompanied 
by a translation in English or in the language of the locality in which it is to be 
served. 

Rule 22 b — I n rule 22 the following proviso shall be added 

“Provided that where such summons is to be served within the limits of the 
town of Rangoon the Court miy, in addition to or in substitution of any other 
mode of service, send the summons by registered post to the defendant at the 
place within such limits where he is residing or carrying on business. An ack- 
nowledgment purporting to be signed by the defendant or an endorsement by a 
postal servant that the defendant refused service may be deemed by the Court 
issuing the summons to be prima facie proof of service thereof.” 

Rule 23 A.— In Or. V, the following shall be inserted as r. 23 A : — 

23 A. (1) Before re- transmitting a summons received from another Court for 
service, the Court shall either take down the deposition of the peon serving, the 
summons as to the time when, and the manner in which the summons was served ,* 
or cause the peon to make an affidavit before the bailiff, if the bailiff has beeh 
empowered to administer oaths ; and shall transmit the same, together with tha 
summons, to the Court whence the summons originally issued. In the case of 
processes received from other provinces the deposition or affidavit of the peon 
serving the summons, if not recorded in English shall be translated into English, 
before the summons is returned to the issuing Court. 
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(2) ^ In the case of processes received from India, if the person on whom the sum- 
mons is to be served is not personally known to the process-server an affidavit or 
deposition by the person, who pointed out to the process-server ihe said person or 
his ordinary residence or place of business shall also be attached to the summons. 

(3) When a process is forwarded for service by one Court in Burma to another 
Court in Burma and when the person on whom the process is to be served is not 
personally known to the process-server the case, in connection with which the pro- 
cess was issued, shall not be heard ex-parU without an affidavit or deposition of 
some person who pointed out to the process-server the person to be served on his 
ordinary residence. 

The onus shall be upon the person at whose instance the summons is issued, 
either himself or by an agent, to point out to the process-server the person on whom 
the process is to be served or his ordinary residence or place of business. 

(4) When the summons has been returned by the process-server under r. 17, a 
declaration of due service or of failure to serve shall be recorded in Form, Civil 47 
and sent with the summons to the Court by which it was issued. 

Rule 25. — In rule 25 the words ''may be addressed** shall be substituted for the 
words “shall be addressed^ 

25 A. — After rule 25, insert the following as 2$ A, namely 

“25 A.— Where the defendant resides in British India, but outside the limits of the 
Province of Burma, the Court may, in addition to or in substitution of any other 
mode of service, send the summons by registered post to the defendant at the place 
where he is residing or carrying on business. An acknowledgment purporting to be 
signed by the defendant, or an endorsement by a postal servant that the defendant 
refused service, may be deemed by the Court issuing the summons to htprima facie 
proof of service thereof**. 

Order VII. 

Rule 9.— After the word .“present*' in the further line of rule 9 add the following 

“On the day on which the plaint is admitted**. 

Order IX. 

Rule 13. — Add the following as second proviso to rule 13 : — 

“Provided also that no decree or order shall be set aside under this rule merely 
on the ground that there has been an irregularity in the service of the summons. 
If the Court is satisfied that the defendant was aware of the date of the hearing in 
sufficient lime to enable him to appear and answer the plaintiffis claim. Substitute 
“decree or order'* for “decree’* wherever this word occurs in rule 13.*' 


Order XII. 

Rule 6.— For the words “judgment or order*' where they first occur substitute 
‘judgment, decree or order.** For the last part of the rule substitute the following : — 
“and the Court may, either upon such application or upon its own motion, give 
such judgment or make such decree or order as the Court may think just.** 

Add the following as sub-rule (2) ; — 

“(2) A decree or order passed under this rule may be executed at any time 
notwithstanding that other questions between the parties still remain to be decided 
in the case. 

Order XIII. 


Rule I.— To Or. XIII, r. i, the following shall be added as sub-rule (3) ; - 

(3) The High Court of Judicature at Rangoon directs that such lists shall be 

prepared in Form given free of charge to parties wishing 

to tender documents in evidence. 

Rule 4. — To Or. XIII| r, 4, the following shall be added as sub-rules (3), (4) 
and (5) 

(3) . The Court shall mark the documents w^hich are admitted on behalf of the 
plaintiff or plaintiffs with capital letters in the order in which they are admitted, 
thus A. B. C., etc., and the documents admitted on behalf of the defendant with 
figures thus f, 2, 3, etc. 

(4) When a number of documents of the same nature are admitted, as for 
example a series of receipts for rent, the whole series shall bear one number or 
capital letter, a small number or small letter being added to distinguish each paper 
of the scries. 
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( 5 ) Every document or admission shall be entered in a list in Form , 

General 25 

prepared by the Bench Clerk and signed by the Judge. 

Rule 5. — To Or. XIII, r. 5, sub*rule (3), the following shall be added : — 


A note of the return should be made in the list in Form 

General 25 

Rule 7. — To Or. Xlll, r. 7, sub*rulc (2), the following shall be added : — * 

*‘Who shall give a receipt for them in column 6 of the list in Form IhIIE?! , 

General 25 * 

Rule 10, — In Or. XIII, r. 10, sub-r. (3).shall be re-numbered as (5) and the following 
shall be inserted as sub-rules (3) and (4) 


(3) If the Court thinks fit to send for the record, it shall do so by sending a 
formal proceeding to the Court whose record is required. No summons to produce 
any record shall be issued to any Record Keeper, Chief Clerk or official of any Court. 

(4) Whenever a Judge sends for the record of another suit or case, or other 
official papers, and uses any part of such record or papers as evidence in a trial 
before him, he shall direct that an authenticated copy of the part so used shall be 
put up with the trial record, and shall further direct, at the expense of which party 
such copy shall be made. 

In Or. XIII, the following shall be inserted as rr. loA and loB : — 

10 A. Exhibits, with their accompanying lists, shall not be filed with the record 
until after the termination of the trial. 

10 B. If any exhibit included in the index of contents of the trial record is with- 
drawn after judgment. the fact should be noted in the column of remarks of the 
index, and it should be stated whether a copy has been substituted or no:. 


Order XVI. 

Rule 2. — In Or. XVI, add the following to r. 2 (i) 

Provided that in cases to which Government is a party— 

(a) no payment into Court will be required for the travelling and other expenses 
of a Government servant who may be required to be summoned at the instance of 
Government to give evidence in his official capacity ; 

(b) the amount to be paid into Court for the travelling and other expenses of a 
Government servant whose salary exceeds Rs. 10 and may be required to be summo- 
ned at the instance of a party other than the Government to give evidence in his 
official capacity in a Court situate at a distance of more than five miles from his 
head quarters shall be equivalent to the travelling and halting allowances admissible 
under the Civil Service Regulations. 

In Order XVI, r 2, the*following shall be substituted for sub-r. (3) 

Subject to the provisions of sub r. (2), travelling and other expenses of witnesses, 
in Courts subordinate to the High Court other than the Court of Small Causes of 
Rangoon, shall be payable on the following scale : — 

Ordinary Labouring Classes : — The actual railway or steam-boat fare to and from 
the Court by the lowest class ; or where the jcurney could not have been performed 
by rail or steam-boat, actual travelling expenses up to a limit of Rs. 2, a day by 
boat and of four annas a mile by road ; and an allowance for each day's absence 
from home of ten annas to those who are residents of places other than the place 
where Court is held and of eight annas to those who are residents of the place 
where the Court is held. 

(2) Petiy village officers.—Th^ same rates as above for railway or steam boat fare 
or actual travelling expenses by boat or road up to the limit of Rs. 2 a day by boat 
and of four annas a mile by road and an allowance for each day's absence from 
home of fourteen annas to those who are residents of the places other than the place 
where the Court is held, and of twelve annas to those who are residents of the place 
where the Court is held. 

( 3 ) Persons of higher ranks of life such as Clerks ^ Trades people ^ Village Head 
nun and Head men of Circles, — Second class railway or steam- boat fore to and from 
the Court ; or where the journey could not have been performed by rail or steam- 
boat# actual travelling expenses up to a limit of Rs. 4, a day by boat and annas six a 
mile by road ; and an allowance not to exceed except in special cases, Re. 1-8-0 per 
each day's absence from home. 
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(4) Persons of Superior Rank, — The actual sum spent in travelling to and from 
the Court with an allowance according to circumstances not to exceed except in 
special cases Rs. 5 for each day’s absence from home. 

(5) IVitnesses following any Profession such as Medicine or Law.^h special 
allowance according to circumstances. 

(6) Z/ydging allowance, — In addition to the above, a lodging allowance not 
exceeding except in special cases Re. i/- for persons in class (3) and Rs. 2 for 
persons in classes (4) and (5) may be allowed for each night necessarily spent away 
from home if the Court is satisfied that the witness has to pay for his night’s lodging. 
When an amount exceeding this scale is sanctioned as a special case, it shall not 
exceed the actual amount spent : 

Provided that — 

(/) A Government servant whose salary exceeds Rs. 10 per mensem giving 
evidence in his official capacity in a suit to which Government is a party : — 

(a) when giving evidence at a place more than five miles from his headquarters, 
shall not receive anything under these rules, but shall be given a certificate of 
attendance. 

(S) when giving evidence at a place not more than five miles from his head- 
quarters, shall, in cases where the Court considers it necessary, receive under these 
rules actual travelling expenses, but shill not receive subsistence, special or expert 
allowances. 

<//) A Government servant whose salary does not exceed Rs. 10 per mensem, 
giving evidence in his official capacity, shall receive his expenses from the Court. 

Rule 3. — To Or, XVI, r. 3, add the following : — 

This rule does not apply, where the person summoned is a Government servant 
summoned to give evidence in his official capacity in a case to which the Govern- 
ment is a party.' 

Rule 8. — To Or. XVI, r. 8, add the following proviso, namely : — 

“Provided that, at the request of a party or his pleader, summons for service on a 
witness or witnesses, whose attendance is required by such party, may be delivered 
to such party or his pleader for service by a person employed by such party or his 
pleader, and in the rules in Order V as to service and proof of service shall apply 
in such case as if the person employed by such party or his pleader to effect service 
were the officer of the Court whose duty it is to effect service of summons.” 

Rule 9. — To Or. XVI, r. 9, the following shall be added : — 

“Where the persons summoned is a public officer or servant of the Railway 
Company, sufficient time shall also be allowed in order to give the witness an 
opportunity of communicating with his departmental superior ,so as to arrange for 
thedischarge of his duties during his temporary absence from his post. 

Order XVIII. 

Rule 2. — Add the following as a proviso to sub-rule (2) 

“Provided that the Court may, in its discretion, call upon the other party to 
proceed under this sub-rule upon the evidence for the party having the right to 
begin is complete if it considers that the other parly will not be prejudiced by so 
proceeding and that unnecessary inconvenience and delay will thereby be avoided.” 

The following shall be substituted for r. 5 of Order XVIII 

‘ In cases in which an appeal is allowed, the evidence of each witness shall be 
taken down in writing in the language of the Court or in English by or in the presence 
and under the direction and supervision of the Judge, not ordinarily in the form 
of question and answer, but in that of a narrative, and when completed shall be 
read over or translated to the witness by such person as the Judge may direct, 
provided that the Judge may, if thinks fit, require the evidence to be read over in 

his own presence. , , . . , . 

Such person shall after reading over the deposition to the witness append a 
ceitificate at the foot of the deposition form as follows 

Read ove^ by me in Burmese or (as the case may be) and acknow- 

Interpreted 
edged correct. 

Signature 

Interpreter or Clerk, 

The Judge shall, if necessary, correct the deposition and shall sign it. 

C. P. Code— 126 
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In Or. XVlil, the following shall be inserted as rule 6 A : — 

‘‘6 A. Where there are no interpreters paid by Government, and it is found 
necessary to employ an interpreter in a civil case, he shall be paid such fee, 
ordinarily not exceeding Rs. 2 per diem, as the Court may fix. The fee shall be 
advanced by the party at whose instance the interpreter is required, and shall be 
treated as costs in the case. All payments of interpreter’s fees shall be made 
through the Court and duly entered in Bailiffs Register 11 . 

Rule 8. — Rule 8 shall be deleted. Rule 14— In sub rule (i) for the words “this 
order” the words and figures and Rules 13 shall be substituted. 

Order XIX. 

To Or. XIX the following shall be added as rules 4 to 12 : — 

The officer administering the oath to the declarant of an affidavit should first 
make the declarant take the oath or affirmation. Then he should make the declarant 
repeat the whole of the statement written in the affidavit, as coming from him. Then 
the declarant should sign the affidavit, and lastly the officer administering the oath 
should sign and date it. 

5. Every affidavit to be used in a Court of Justice should be entitled. ‘‘In 

the Court of at naming the Court. If there 

is a case in Court, the affidavit in support of or in opposition to an application 
respecting it, must also be entitled “In the case of ." 

If there is no case in Court, the affidavit should be entitled : “In the matter of 
the petition of 

6. Every affidavit containing any statement of facts shall be divided into 
paragraphs, and every paragraph shall be numbered consecutively and, as nearly as 
may be, shall be confined to a distinct portion of the subject. 

7. Every person, other than a plaintiff or defendant in a suit in which an 
application is made, making an affidavit, shall be described in such a manner as will 
serve to identify him clearly, that is to say, by the statement of his full name, the 
name of his father, his profession or trade, and the place of his residence. 

8. When the declarant in any affidavit speaks to any fact within his own 
knowledge, he must do so directly and positively, using the words “1 affirm” (or 
“make oath’*) and say.” 

9. When the particular fact is not within the declarant’s own knowledge, but 
is stated from Information obtained from others, the declarant must use the 
expression ‘I am informed’ (and, if such be the case, should add) ; “and verily believe 
it to be true*’ ; or he may stale the source from which he received such information. 
When the statement rests on facts disclosed in documents or copies of documents 
procured from any Court of Justice or other source, the deponent shall state what 
IS the source from which they were procured and his information or belief as to the 
truth of the facts disclosed in such documents. 

10. Every person making an affidavit, if not personally known to the Commis- 
sioner, shall be identified to the Commissioner by some person known to him, and 
the Commissioner shall specify at the foot of the petition, or of the affidavit (as the 
case may be) the name and description of him by whom identification is made, as 
well as the time and place of the identification and of the making of the affidavit. 

11. If any person making an affidavit is ignorant of the language in which it is 
written, or appears to the Commissioner to be illiterate or not fully to understand 
the contents of tho affidavit the Commissioner shall cause the affidavit to be read 
and explained to him in a language which he understands. If it is necessary to 
employ an interpreter for this purpose, the interpreter shall be sworn to interpret 
truly. When an affidavit is read and explained as herein provided, the Commi- 
ssioner shall certify in writing at the foot of the affidavit that it has been so read 
and explained, and that the declarant seemed perfectly to understand the same at 
the time of making the affidavit. When an interpreter is employed the Commi- 
ssioner shall state in his certificate the name of the interpreter, and the fact that 
he was sworn to interpret truly. 

12. In administering oaths and affirmations to declarants the Commissioner 
shall be guided by the provisions of the Indian Oaths Act, 1873. 

Order XX. 

Rule It. — The following amendment shall be made to the second sub-section 
of r. II of Or. XX 

For the words “and with the consent of the decree-holder*’ substitMfe the word^ 
“Rpd after potice to the decree-holder.** 
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To Or, XX, the following shall be added as rules 21 and 22 : — 

* ^ j- soon as the decree of a Court of first instance in a suit relating to land 

in a disyict in which there is a Land Records establishment has become final, or 
1; 1 ^ j been appealed against, when the decree in appeal has become 

nai, and the interest of any party to the suir in any land included in the survey 
as been affected thereby, the Court of the first instance shall certify the nature 
and extent of such change of interest in each plot of land in suit to the Superin- 
tendent of Land Records of the district in which the land is situate. A copy of 
the certificate in every such case should also be sent to the Sub-Registrar within 
whose sub-district the land or any part thereof is situate. 

22. The certificate shall be in the prescribed form, and shall be signed by the 
presiding officer of the Court. 

Order XXI. 

Rule 5. — To rule 5 add the following proviso : — 

“Provided that where the Court to which the decree is sent for execution Is 
presided over by the same Judge as the Court which passed the decree such transfer 
may be effected by recording a formal order of transfer in the diary of the execution 
proceedings.” 

Rule 6.~To rule 6, the following proviso shall be added, namely : — 

‘•Provided that where a transfer is effected under the proviso to rule $ it shall 
not be necessary to send the above documents.” 

Rule 10.-— To rule 10 the following shall be added ; — 

* At the lime of presenting the application for execution or at the time of admis- 
sion thereof the holder of a decree may. if he wishes, deposit in Court the fees 
requisite for all necessary procedings in the execution.’^ 

In Or. XXI, the following shall be inserted as rlue 10 A. 

10. A. If no application is made by the decree-holder within six ^months of the 
date of the receipt of the papers, the Court shall return them" to the Court 
which passed the decree with a certificate stating the circumstances as prescribed 
by s. 41. 

Rule 13. — For r, 13 of Or. XXI, the following shall be substituted : — 

13 (1) When an application is made for execution of a decree relating to immov- 
able property included within Cadastral or Town Survey and the decree does not 
contain a plan of the property, or for execution of decree by the attachment and sale 
of such property, the application must be accompanied by a certified extract from 
the latest ATzer/// or town map, with the boundary of the land in question marked with 
a distinctive colour. The particulars specified in the annexed instructions, which 
have been issued regarding the filling up of forms of process concerning immovable 
property must also be furnished so far as they are not given in the plan. In the 
case of other movable property a plan is not required, but such of the particulars 
jn the annexed instructions as can be given must be supplied : — 

1. If the property to be sold is agricultural land which has been cadastrally 

surveyed and of which survey map exists, the area, Aw/w number latest holding 
number (if different kinds of holding, rice land and garden holdings are num- 
bered in different series, the kind of holding must be stated), field numbers (if the 
property does not coincide with one complete holding, year of map from 

which the holding number is taken, and revenue last assessed upon the land must 
be given. 

2. In the case of other agricultural land the area and village tract within which 
it falls, distance and direction from nearest town or village and boundaries should 
be specified. 

3. In the case of land in large towns the area, block or quarter name or number, 
the lot number (if there are separate series of lots, the series should be stated, and 
where the land forms part only of a lot, particulars regarding that part), the holding 
number in the latest town survey map, if any, and years of the map, the rent or 
revenue last assessed on the land, must be given. 

4. In the case of buildings situated in the large town when the land on which 
such buildings stand is not affected, the name *or number of the street, or, if the 
street has neither name or number the quarter or block name or number, the num^r 
of the building in the street or if it has no number, the Lot number, must be given. 
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5. In the case of immovable property situated in a small town or village, such 
of the particulars in paragraphs 3 and 4 above as can be given should be given. 

6. The purpose to which land or buildings are put, the material and age of 
buildings, all incumbrances and municipal taxes should be stated. 

7. The judgment-debtor’s share or interest in the property should be specified. 

(2) The costs of the certified extract should be reckoned in the costs of the 

application. 

Rule 16. — For the first proviso to rule 16, the following shall be substituted, 
namely : — 

'‘Provided that, where the decree or such interest as aforesaid, has been trans- 
ferred by assignment, notice of such application shall be given to the transferer-, and, 
unless an affidavit by the transferer admitting the transfer is filed with the applica- 
tion, the decree shall not be executed until the Court has heard his objections (if any) 
to its execution.” 

Rule 17. — In sub-rule (i) of rule 17 for the words "the Court may reject the appli- 
cation, or may allow the defect to be remedied then and there or within a time to be 
fixed by it" substitute the following ‘ the Court may, reject the application if the 
defect is not remedied within a time to be fixed by it.” 

Rule 22. — In clause (a) of sub-rule (i) of rule 22 for the words “one year" the word 
"three years’* shall be substituted. 

Rule 24. — To sub-rule (3) of rule 24, the following shall be added, namely : — 

"and a day shall also be specified on or before which it shall be returned to the 
Court." 

Rule 26.— In sub-rule (3) of rule 26 for the word ‘may” the words “shall" unless 
sufficient cause is shown to the contrary shall be substituted. 

Rule 31.— In sub-rules (2) and (3) of rule 31 for the words “six months’’ the words 
“three months’* shall be substituted. 

The following shall be added as sub-rule (4) of rule 31 

“(4) The Court may, on application, extend the period of three months men- 
tioned in sub-rule (2) and (3) to such period, not exceeding six months in the whole, 
as it may think fit". 

Rule 32. — In sub-rule (3) of rule 32 for the words “for one year" the words “for 
three months or for such further period, not exceeding one year in the whole” as 
may be fixed by the Court on the application of the judgment debtor" shall be 
substituted. 

Rule 38 A, — In Order XXI, the following shall be inserted as rule 38 A : — 

“38A. The actual cost of conveyance of a civil prisoner shall be borne by the 
Court ordering his arrest or requiring his attendance at Court, as the case may be, 
and shall be charged to the judgment-creditor. 

Rule 39. — In order XXI, rule 39, the following shall be inserted as sub- rule (2A):— 

2A When a civil prisoner is kept in confinement at the instance of more than 
one decree-holder, he shall only receive the same allowance for his subsistence 
as if he were detained in confinement upon the application of one decree -holder, 
each decree-holder shall, however, pay the full allowance for subsistance and when 
the debtor is released, the balance shall be divided rateably among the decree- 
holders, and paid to them. 

Rule 45. — In order XXf, the following shall be inserted as rules 45 A and 45B : — 

45 A. (1) Before issuing a warrant for the attachment of movable property 
which it will be necessary to place in charge of one or more peons, permanent or 
temporary, the Court shall satisfy itself that the attaching decree-holder has pro- 
duced a receipt in the Form i^A, Appendix £, from the Bailiff that he has paid in 
cash as process-fees under rule 17 (1) C (/V) of the Process Fees Rules not less than 
Rs. 10 for each person who the Bailiff considers should be employed. 

(2) In sending the warrant for execution to the Bailiff the Court Clerk shall 
certify at the foot of the warrant that the receipt granted by the Bailiff for the 
necessary fees has been filed in the record, the Bailiff shall then endorse on the 
warrant the name of the process-server to whom it is issued for execution. If a 
temporary peon is employed for the custody of the atached property, the process- 
server shall state in his report of the attachment the name of the temporary peon 
employed and the date from which his duties commenced. 

(3) At the time of granting the receipt in Form 15 A, for payments made 
by the decree-holder, as required' by sub-rule (i), the Bailiff shall state in 
the lower portion of the form the date on which the fees paid will be exhausted. 
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warning the decree-holder that the property will not be kept under attachment after 
that date, unless further fees are paid before that date. 

If the further fees required are not paid, the attachment shall cease as soon as 
the period for which fees have already been paid expires. In such a case the amount 
paid prior to the cessation of the attachment shall not be allowed to the attaching 
decree-holder as costs. 

(4) The payment of fees under sub-rule (x) shall be made in cash to the Bailiff 
and the amount shall at once be entered in Bailiff’s Register No. II. The Court 
Clerk shall on receipt of the Bailiffs acknowledgment (Form 15) file it in the record 
and make an entry to that effect in the diary. 

(5) Temporary peons employed for the custody of attached property shall be 
remunerated at the rate provided for in r. 15 of the rules regarding process serving 
establishments, provided that the total remuneration disbursed shall in no case 
exceed the amount of the process fees actually paid under the foregoing sub-rules. 

Permanent peons shall be presumed to be remunerated at the same rate as tem- 
porary peons but if the services of the former are utilised, the fees paid shall be 
credited direct into the Treasury to “Process-Servers* Fees — ” “XVIA, Law and 
Justice*’ — “Courts of Law’* — ‘‘Court-Fees realised in cash." 

(6) The remuneration of temporary peons employed to take charge of attached 
property shall be paid direct by the Bailiff to them on the order of the Judge. 

Before passing such order the Judge must verify the name of fhe payee from 
the report of the attachment and must satisfy himself that the amount proposed to 
be paid does not exceed the amount of the fees deposited with the Bailiff, or, if any 
payments have already been made in the case of the unexpended balance of such 
deposits and that all amounts previously drawn have been disbursed to the proper 
persons. 

(7) When the order has been signed by the Judge, the money shall be disbursed 
by the Bailiff at once to the peon or peons concerned, whose acknowledgment of 
receipt shall be taken in Bailiff's Register H. If, however, the amount has been 
transferred to Bailiffs Register I the Bailiff shall draw the amount necessary for 
payment from the Treasury as if it were a re-payment of deposit and shall then 
disburse the amount due to the peon or peons concerned, whose acknowledgment 
of rece pt shall be taken in Bailiff’s Register I. 

(8) When the attachment is brought to a close or has not been effected, if the 
Judge finds, at the time of calculating the amount paid in and properly charge- 
able for peons, that the total amount of the fees actually paid under sub-rules 1 and 3 
exceeds the total amount that is chargeable for peons including the amount of the 
last payments, he shall direct that the excess be refunded to the payer. 

(9) The Judge shall in all cases in which a refund is to be made, issue to the 
bailiff an order, a copy of which shall be placed on the record, to make such refund. 

If a sufficient portion of the amount paid by the decree-holder to pay such refund 
is in the hands of the Bailiff that officer shall make the refund in the ordinary way 
prescribed in his Register 11 for repayments. If the amount has been credited into 
the Treasury, he shall piepare a bill for the amount to be refunded in the prescribed 
treasury form and shall lay it before the Judge for signature with the record of the 
case in the same way as a bill for the remuneration of temporary peons. Before 
signing the refund order, the Judge must satisfy himself that the amount is avail- 
able for refund by examining Bailiff's Register 1 and the record. The bill when 
signed by the Judge will be given to the payee, with instructions to present it for 
payment at the Treasury or Sub-Treasury. 

4cB. (i) In addition to the fees payable before a warrant issues for the attach- 
ment of movable property under r. 45 A, the Bailiff shall require the attaching de- 
cree-holder to deposit a sum of money sufficient to cover the costs of attachment 
other than the pay of peons employed to take charge of it, for such period as the 
Bailiff may think fit. 

Explanation.^’Th^ costs in question might be for example, (a) rent of building 
in which to store attached furniture, (b) cost of conveying the attached property 
from the place of attachment to Court or to a secure place of custody, (c) cost of 
feeding and tending livestock, (d) cost of proceeding to the place of attachment to 
sell perishable property. . , , „ 

(2) If the attaching decree-holder fails to conjply with the Bailiff requisition, 
the warrant shall not be issued. 
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(3) Sums thus deposited shall be entered in the Bailiffs Registers I and II 
and re-payments thereof shall be made according to existing orders. A receipt for 
such sums shall be granted by the Bailiff in form No. 15 A. Appendix E. 

(4) In the receipt given for the sums deposited, the Bailiff shall, state the period 
for which such sums will last, and if the attaching decree-holder does not deposit 
a further sum before the expiry of such period, the attachment shall cease when the 
sum deposited is exhausted. 

( 5 ) The officer actually attaching the property shall unless the Court otherwise 
directs, give the debtor, or, in his absence, any adult member of his family who may 
be present, the option of having the attached property kept on his premises or else- 
where, on condition that a suitabe place for its safe custody is duly provided. The 
option so given may be subsequently withdrawn by order of the Court. 

Where the attached property consists of cattle theso may be employed, so far 
as is consistent with rule 43, in agricultural operations. 

(6) . If no such suitable place be provided, or if the Court directs that the 
property shall be removed, the officer shall remove the property to the Court, unless 
the property attached is growing crop, when rule 45 applies. Whenever live-stock is 
placed at the place where it has been attached, the judgment-debtor shall be at 
liberty to undertake the due feeding and tending of it under the supervision of the 
attaching officer. 

(7) Whenever property is attached, the officer shall forthwith report to the 
Court and shall with his report forward an accurate list of the property seized. 

(8) If the debtor shall give his consent in writing to the sale of property without 
availing the expiry of the term prescribed in r. 68, the officer shall receive the 
written consent and forward it without delay to the Co.irt for its orders. 

(9) When property is removed to the Court it shall be kept by the Bailiff, on 
his own sole responsibility, in such place as may be approved by the Court. If the 
property cannot, from its nature or bulk, be conveniently kept on the Court premises, 
or in the personal custody of the Bailiff, he may, subject to the approval of the 
Court, make such arrangement for its safe custody under his own supervision as 
may be most conven'ent and economical. 

(10) If there be a cattle pound miintained by Government or any Local authority 
in or near the place where the Court is held, the Bailiff shall be at liberty to place 
in it such attached live-stock as can be properly there kept, in which case the 
pound-keeper will be responsible for the property to the Bailiff and shall receive 
the same rates for accommodation and maintenance thereof as are paid in 
respect of impounded cattle of the same description. 

(11) Whenever property is attached, and any person other than the judgment- 
debtor shall claim the same, or any part of it, the officer shall nevertheless, unless 
the decree-holder desires to withdraw the attachment of t(he property so claimed, 
remain in possession and shall direct the claimant to prefer his claim to the Court. 

(12) If the decree-holder shall withdraw an attachment or if it shall cease 
under sub-r. (2) or (4), the Bailiffs officer shall inform the debtor or in his absence, 
an adult member of his family that the property is at his disposal. 

(13) If any portion of the deposit made under sub-r. (1) or (4) remains unex- 
pend^ it shall be refunded to the decree-holder in the manner prescribed for such 
refunds in sub-r. (4) of rule 45 A, Any difference between the cost of attachment 
of movable property (other than the costs referred to in r. 4 5 A) and the sums 
deposited by the attaching decree-holder shall, unless the difference is due to the 
fault of the Bailiff, be recovered from the sale proceeds of the attached property, 
if any, and if there are no sale proceeds, from the attaching decree-holder on the 
application of the Bailiff. If there is still a deficiency, the amount shall be paid 
by Government, 

Rule 46.— Sub-Rule (3) of rule 46 shall be deleted. 

Rule S3.— In clause (b) of sub-rule (i) of rule 53 after the words *'to such other 
Court** occurring in the second and third lines of the clause, the words **and to any 
Court to which it may have been transferred for execution** shall be added, and for 
the word ''its * occurring in the fifth line, the word "the" shall be substituted. 

In sub-clause {it) of clause {b) of sub-rule (i) of rule 53 for the words ''its oi^n" 
the words "the attached*' shall be substituted. 

To sub-clause (//) of clause {b) of sub-rule (i) of rule 53 thh following shall be 
added, namely 

With the consent of the said » decree-holder expressed in writing or with the 
permission of the attaching Court*'. 



App. vn ) Rangr. Roles.] THB RANGOON HIGH COURT RULBS. 1007 

In sub-ruTe (6) of rule 53 for ihe words " after receipt of notice thereof” the word 
with the knowledge thereof” shall be substituted. 

Rule 54.— To rule 54, the following shall be added as sub-rule (3), namely 

* (3) The order of attachment shall take effect* as against transferees without 
consideration from the judgment-debtor from the date of the order of attachment, 
and as against all other persons from the date on which they respectively had 
knowledge of the order of attachment, or the date on which the order was duly 
proclaimed under sub-rule (2) whichever is the earlier.” 

Rule 57* — In Or. XXI, the following shall be inserted as rule 57 A: — 

57A. A judgment-debtor may secure release of his attached property by giving 
security to the value thereof to the Court. 

Rule 63. — Rules 63A to 63 G. — The following rules and heading shall be inser- 
ted after rule 63 


Garnishee Orders. 

63 A. Where a debt has been attached under rule 46, the debtor prohibited 
under clause (i) of sub-rule (1) of rule 46 (hereinafter called the garnishee) may 
pay the amount of the debt due from him to the judgement-debtor into Court, 
and such payment shall discharge him as effectually as payment to the party en- 
titled to receive the same. 

63 B. Where a debt has been attached under rule 46, and the garnishee does 
not pay the amount of the debt into Court in accordance with the foregoing 
rule, the Court, on the application of the decree-holder, may order a notice to issue 
calling upon the garnishee to appear before the Court and show cause why he should 
not pay into Court the debt due from him to the judgment debtor or so much 
thereof as may be sufficient to satisfy the decree together with the costs of 
execution. A copy of such notice shall, unless otherwise ordered by the Court, be 
served on the judgment-debtor. 

63 C (i) If the garnishee, does not pay into Court the amount of the debt due 
from him to the judgment-debtor, or so much thereof as may be sufficient to satisfy 
the decree and the costs of execution, and if he does not appear in answer to the 
notice issued under rule 63 B, or does not dispute his liability to pay such debt to 
the judgment-debtor, then the Court may order the garnishee to comply with the 
terms of such notice, and on such order execution may issue against the garnishee 
as though such order were a decree against him. 

(2) If the garnishee appears in answer to the notice issued under rule 63 B and 
dispute his liability to pay the debt attached, the Court, instead of making an order 
as aforesaid, may order that any issue or question necessary for determining his 
liabilty be tried as though it were an issue in a suit, and may proceed to determine 
such issue, and upon the determination of such issue shall pass such order upon the 
notice as shall be just. 

63 D. Whenever in any proceedings under the foregoing rules, it is alleged by 
the garnishee that the debt attached belongs to some third person, or that any third 
person has a lien or charge upon or interest in it, the Court may order such third 
person to appear and state the nature and particulars of his claim, if any, upon such 
debt and prove the same if necessary. 

63E. After hearing such third person and any other person who may subse- 
quently be ordered to appear, or in the case of such third or other person not 
appearing as ordered, the Court may pass such order as is provided in the 
foregoing rules or make such other order as the Court shall think upon terms to 
all cases with respect to the lien, charge or interest, if any, or such third or other 
person, as shall seem just and reasonable. 

63F. Payment made by or levied by execution upon the garnishee in accordance 
with any order made under these rules shall be a valid discharge to him as against 
the judgment-debtor and any other person orderd to appear under these rules, for 
the amount paid or levied, although such order or the judgment may be set aside 
or revised. 

63G. The costs of any application for the attachment of a debt or under the 
foregoing rules, and of any proceedings arising from or incidental to such applica- 
tion, shall be in the discretion of the Court. Costs awarded to the decree-holder 
shall unless otherwise directed, be retained out of the money recovered by^ him 
under the garnishee order and in priority to the atnouRt of his decr^s.” 
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In Or. XXI, the following: shall be substituted for rule 6$ 

65(1). Sales shall be conducted by the Bailiff or Deputy Bailiff, but the duty 
may be entrusted to a process-server when the property is movable property not 
exceeding Rs. 50 in value, and when, in the opinion of the Court, for reasons recor- 
ded in the diary of the case, the Bailiff or Deputy Bailiff cannot personally conduct 
the sale. 

(2) Subject to the terms of the proviso to r. 43 and of r. 74, some one day in 
each week shall be set apart and regularly observed for holding sales in execution of 
decrees ; and some well-known place in the vicinity of the Court-house or the public 
bazaar shall be selected for the purpose. 

(3) Subject as aforesaid, and unless the Court is of opinion that for any special 
reason a sale on the spot where the property is attached or situated will be more 
beneficial to the judgment-debtor, all property, whether movable or immovable, 
attached in execution of the decree shall be sold at the time and place selected. 

The day to be set apart and the place selected for holding the sales, and any 
changes therein, shall be reported for the information of the High Court. 

(4) The following scale is laid down as to the amount which may be deducted 
from the proceeds of the sale of property sold in execution of the decree, as the 
expenses of sale, and paid to the officer conducting the sale under the orders of the 
Court as his authorized commission : — 

Where the proceeds of sale do not exceeds Rs. $00^5 per cent. 

Where they exceed Rs. 500 and do not exceed Rs. 5,000—5 per cent, on the first 
Rs. 500 and 2 per cent, on the remainder. 

Where they exceed Rs. 5.000— at the above rate on the first Rs. 5,000 and i 
per cent, on the remainder. 

The calculation of the commission shall be on the whole amount realised in 
pursuance of one application for execution. 

(5) Subject to the provisions of sub- rule (13) of rule 45B, no further sum beyond 
this authorized commission and the cost of conveyance of property to the place of 
sale shall be deducted from the sale proceeds. 

(6) When a sale of immovable property is set aside under the provisions of rule 
92 (2) below no commission shall be paid to the Bailiff for selling the property. 

(7) No officer of a Subordinate Court shall receive any larger commission or 
fee In respect of any sale or property (mortgaged or otherwise) held in execution 
or pursuance of any decree or order of the Cjurt directing or authorizing such sale 
than that allowed by sub^rule (4) above. 

(8) The gross proceeds of sale shall be entered in Register II and in Bailiff's 
Register I and shall be paid into the Treasury. 

In Order XXI, rule 66, the following shall be added at the end of sub-rule (2) 

"Provided that no such notice shall be necessary in the case of movable property 
not exceeding Rs. 250 in value. 

Rule 69. — In sub-rule (2) of rule 69 for the words “seven days" the words * thirty 
days" shall be substituted. 

Rule 72.— In sub-rule (2) of rule 72 for the words "with such permission" the 
words *'the property” shall be substituted. Sub-rules (i) and (3) of rule 72 
shall be cancelled, and the figure and brackets "(2)” occurring at the beginning of 
sub rule (2) shall be deleted. 

In Order XXI, the following shall be inserted as rule 81 A 

8 1 A. Whenever guns or other arms in respect of which licenses have to be 
taken by purchasers under the Indian Arras Act, 1878, are sold by public auction in 
execution of decrees, the Court directing the sale shall give due notice to the Magis« 
trate of the district of the names and addresses of the purchasers, and of the time 
and place of the intended delivery to the purchasers of such arms, so that proper 
steps may be taken by the police to enforce the requirements of the Indian Arms Act. 

Rule 90.— -In Order XXI, for the present proviso to rule 90, the following shall 
be substituted : 

Provided that no application to set aside a sale shall be admitted unless— 

(a) it discloses a ground which could not have been put forward by*'the 
applicant before the sale was conducted, and. 

(b) the applicant deposits with his application the amount mentioned in the 
sale warrant or an amount equal to the amount realised by the sale, whichever is 
less ; and in case the application is unsuccessful the costs of the opposite parties 
sball be a first charge on the amount so deposited, 
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Provided further that no sale shall be set aside on the ground of irregularity 
or fraud unless upon the facts proved the Court is satisfied that the applicant has 
sustained substantial injury by reason of such irregularity or fraud.’* 

Rule 94. — In Order XXI, the following shall be inserted as rules 94A and 94B : — 

"94A. A copy of every sale certificate issued under rule 94 shall be sent forthwith 
to the Sub- Registrar within whose sub-district the land sold or any pait thereof is 
situate. 

94B. If in execution of a decree any interest in land is sold, the names and 
addresses of the purchaser or purchasers and the interest thereby acquired shall be 
certified to the Superintendent of Land Records as soon as the sale has been con- 
firmed under rule 92 (i).*’ 

Rule 98. — For rule 98 substitute the following, namely : — 

“98. Where the Court is satisfied that the resistance or obstruction was occasion- 
ed without any just cause by the judgment-debtor or by some other person at his 
instigation or on his behalf, it shall direct that the applicant be put into possession 
of the property, and where the applicant is still resisted or obstructed in 
obtaining possession the Court may also, at the instance of the applicant or of its 
own motion order the judgment-debtor, or any person acting at his instigation or on 
his behalf, to be detained in the civil prison at the cost of Government for a term 
which may extend to thirty days.” 

Rule 99. — For the rule 99, the following shall be substituted, namely ; — 

“99. Where the Court is not so satisfied it shall make an order dismissing the 
application.” 

Order XXIII. 

Rule 3. — Add the following proviso to rule 3 of Order XXIII : — 

“Provided that before recording and passing a decree in accordance with an 
agreement, compromise or satisfaction in a suit instituted under the provisions of s. 
92, C. P. Code, the Court shall direct notice returnable within a reasonable time to 
be given to the Government Advocate, Burma, or the officer with whose consent, the 
suit was instituted, of the agreement, compromise or satisfaction proposed to be 
recorded. The Government Advocate or such officer as aforesaid may thereupon 
appear before the Court and be heard in the matter of such agreement, compromise 
or satisfaction.” 

Order XXV. 

The following Order XXV shall be substituted for the Order XXV : — 

“Order XXV. 

Costs and security for costs in special cases, 

I. (i) Where at any stage of a suit, it appears to the Court that a sole plaintiff 
is, or (when there are more plaintiffs than one) that all the plaintiffs are residing 
out of British India, and that such plaintiff does not, or that no one of such plaintiff 
does, possess any sufficient immovable property within British India other than 
the property in suit, the Court may either of its ovyn motion or on the application 
of any defendant, order the plaintiff or plaintiffs within a time Jfixed by it, to 
give security for the payment of all costs incurred and likely to be incurred by 
any defendant. 

(3) Whoever leaves British India under such circumstances as to affect reason- 
able probability that he will not be forthcoming whenever he may be called 
upon to pay costs shall be deemed to be residing out of British India with the 
meaning of sub-rule (i). 

(3) On the application of any defendant in a suit for the payment of money 
in which the plaintiff is a woman, the Court may at any stage of the suit make a 
like order if it is satisfied that such plaintiff does not possess any sufficient 
immovable property within British India. 

2. Where, it is proved to the satisfaction of the Court that the plaintiff is 
deriving assistance from or is being maintained by a person in consideration of a 
promise to give to such person a share in the subject-matter or proceeds of the 
suit, or in consideration of having transferred his interest in the subject-matter of 
the suit, the Court may, either of its own motion or on the application of any 
defendant ; 

C. P. Code -127 
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(«) award costs on a special scale to be decided by the Court, and approximat- 
ing to the actual costs reasonably incurred by the defendant ; 

(d) at any stage of the suit, order the plaintiff, within a time fixed by it, to give 
security for the payment of the estimated amount of such costs or such proportion 
thereof as the Court may think just. 

3(1) In the event of security demanded under rule 1 or rule 2 not being furnished 
within the time fixed, the Court shall make an order dismissing the suit unless the 
plaintiff is permitted to withdraw therefrom. 

(2) Where a suit is dismissed under this rule, the plaintiff may apply for an 
order to set the dismissal aside, and, if it is proved to the saiisfaciion of the Court 
that he was prevented by any sufficient cause from furnishing the security within the 
time allowed, the Court shall set aside the order of dismissal upon such terms as to 
security, costs or otherwise as it thinks fit, and shall appoint a day for proceeding 
with the suit. 

(3) The order of dismissal shall not be set aside unless notice of such applicaMoii 
has been served on th^ defendant.” 


Order XXVI. 

The following shall be substituted for sub-rule ( i) of rule 18 of Order XXVI : — 

“When a commission is issued under this Order the parties to the suit shall 
appear before the Commissioner in person or by their agents or pleaders, unless 
otherwise directed by the Court, within fifteen days.” 

To Order XXVI, the following shall be added as rules 19 to 26 respectively 

‘Tees to Commissioners for local investigation and Comniissinin-rs of partition, or 
to take accounts or for the examination of witnesses. 

ig. Civil Courts in issuing commissions will be guided by the provisions of rule 
15, and subject to the provisions of rule 23, will exercise ihtir own judgment in fixing 
a reasonable sum for the expenses of the commission. 

20. Under Government of India Resolution in the Home Depart ment (JudiLial 
No. 10— iioi, dated the 21st July), 1875, judicial officers are prohibited from 
accepting any remuneration for executing commissions issued by Courts of other 
provinces. 

21. It is to be understood that no part of the fee sent for the execution of a com- 
mission is to be accepted, eiiher personally or on behalf of Ciovernrnent. The exe- 
cution of a commission is an official act which judicial officers are bound to perfr rm 
when called upon and is not work undertaken lor a privaie body. 

22. In all cases the unexpended balance, which remains after all charges have 
been deducie l, should be returned to the Court issuing the commission. 

23. The following fees are to be allowed to the commissioners of partition or to 
take accounts, or for the examination of witnesses, namely : — 

Comm ssioners* fees for every effective meeting shall not exceed three gold mo- 
hurs for the first two hours and one gold mohur for each succeeding hour. 

Fees to commissioners for administering an oath or solemn affirmation to a de- 
clarant of an affidavit. 

24. When under the orders of a Court in the Town of Rangoon, or of a District 
Court, an oath on solemn affirmation is administered 10 a declarant of an affiilavii, 
at his request elsewhere than at the Court, a fee of Rs. 16 shall be paid by the said 
declarant : 

Provided that — 

(a) the administration of the oath or of solemn affinn.uion elsewhere than in 
Courts shall be authorized by the Court by order in writing ; 

(b) if more than one affidavit is taken at the same time and place, the fee shall 
be Rs. 8 for each affidavit after the first ; 

(c) in no case shall the fees for taking any number of affidavits at the same time 
and pUce exceed Rs. 80 ; 

(d) in pauper suits and appeals, when the affidavit of a pauper is taken, no fee 

shall be charged. c 

25. Affidavits taken under rule 24 shall be taken out of Court hours. The fees 
shall be retained by the commissioner for administering the oath or solemn 
affirmation . 

a6. No fee shall be charged for the administration of an oath under the order qf 
any Court other than those specified in rule 24.” 
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l^le 26. ‘After rule 26 insert the following headings and rules, namely 
Commission issued at the instances of foreign tribunals. 

27 (i). If a High Court is satisfied : — 

. («) that a foreign Court situated in a foreign country wishes to obtain the 
evidence of a witness in any proceeding before it ; 

(d) that the proceeding is of a civil nature ; and 
, W that the witness is residing within the limits of the High Court’s appellate 
jurisdiction, it may, subject to the provisions of rule 28 issue a commission for 
tne examination of such witness. 


(2) Evidence may be given of the matters specified in clauses (a), (^) and ic) of 
sub-rule (i ) — 


(fz) by a certificate signed by the Consular officer of the foreign countiy of the 
mgher rank in India and transmitted to the High Court, through the Governor 
General in Council ; or 

Tj- ^ letter of request issue 1 by the foreign Court and transmitted to the 
High Court through the Governor General in Council •, 

(^) by a letter of request issued by the foreign Court and produced before the 
High Court by a party to the proceeding. 


28. The High Court may issue a commission under rule 27 : — 

{(i) upon application by a party to the proceeding before the foreign Court ; or 
(o) upon an application by a law officer of the Local Government acting under 
instruction from the Local Government. 

^ commission under Rule 27 may be issued to any Court within the 
local limits of whose jurisdiction the witness resides, or where the High Courts 
established under the Indian High Courts Act, 1861, or the Government oi India 
Act, 1915, and the witness resides within the local limits of its ordinary original 
Civil jurisdiction, to any person whom the Court thinks fit to execute the 
commission. 


30. The provisions of rules 6, 15, 16, 17 and 18 of this order in so far as they 
are applicable shall apply to the issue, execution and return of such commissions, 
and where any such commission has been duly executed it shall be returned, 
together with the evidence taken under it to the High Court, which shall forward 
It to the Governor General in Council along with the letter of request for trans- 
mission to the foreign Court." 


Order XXXIl. 

Rule 3. — For rule the following rule shall be substituted : — 

"3 ( 0 . Where any of the defendants is a minor, the Court, on being satisfied of 
the fact of his minority, shall appoint a proper guardian for the suit for such minor. 

(2) For this purpose there be filed by the plaintiff with the plaint a list of all 
persons whom the plaintiff considers to be capable of acting as a guardian of the 
minor for the suit. Such list shall be in the form of an application duly verified and 
requesting that one of such persons may be appointed guardian of the minor for the 
suit, and shall state for each of such persons whether he is a guardian appointed or 
declared by compotent authority or a natural guardian, or the custodian of the 
minor, or a stranger, and shall give the address of each of such persons. 

(3) An order for the appointment of a guardian for the suit may also be obtained 
upon application in the name and 011 behalf of the minor. 

(4) An application under sub-rule (2) or sub-rule (3) shall be supported by an 
affidavit verifying the fact that the proposed guardian has no interest in the matters 
in controversy in the suit adverse to that of the minor and that he is a fit person to 
be so appointed. 

(5) No order shall be made on any application under this rule except upon notice 
to any guardian of the minor appointed or declared by an authority competent in 
that behalf, or, where there is no such guardian upon notice to the father or other 
natural guardian of the minor, or, where there is no father or other natural guardian, 
to the person in whose care the minor is, and after hearing any objection which may 
b^urged on behalf of any person served with notice under this sub-rule**. 

Rule 4. — For rule 4, substitute the following ; — 

*'4(1). Any person who is of sound mind and has attained majority may act as 
next friend of a minor or as his guardian for the suit : provided that the interest of 
such person is not adverse to that of the minor and that he is not in thei case of a 
next friend, a defendant, or, in the case of a guardian^for the suit, a plalntiffA 
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(2) Where a minor has a guardian appointed or declared by competent authority, 
no person other than such guardian shall act as the next friend of the minor, or be 
appointed his guardian for the suit unless the Court considers, for reasons to be re- 
corded, that it is for the minor's welfare that another person be permitted to act or 
be appointed, as the case may be. 

(3) In the event of there being no such guardian, the natural guardian of the 
minor, or, if there is no natural guardian, the person in whose care the minor is, 
should, subject to the proviso to sub-rule (i) ordinarily be appointed his guardian for 
the suit. 

(4) No person shall without his consent be appointed his guardian for the suit. 

(5) Where none of the afore-mentioned persons, or of the persons mentioned by 
the plaintiff in the list filed by him under sub-rule (2) of rule 3, is fit and willing to 
act as guardian for the suit, and where no application is made on behalf of the minor 
under sub-rule (3) of rule 3, the Court may appoint any of its officers to be such 
guardian, and may direct that the costs to be incurred by such officers in the perfor- 
mance of his duties as such guardian shall be borne either by the parties to the suit, 
or out of any fund in Court in which the minor is interested, and may give directions 
for re-payment or allowance of such costs as justice and circumstances of the case 
may require. An Advocate or Pleader of the Court shall be an officer of the Court 
for this purpose." 


Order XXXIV. 

Rule 2. — The following shall be substituted for r. 2 of Order XXXIV : — 

“(2) In a suit for foreclosure if the plaintiff succeeds the Court shall either — 

(i) pass a preliminary decree declaring the amount which will be due to the 
plaintiff on the mortgage for principal and interest (at the mortgage rate) six months 
from the date of the decree and for his costs of the suit (if any) awarded to him and 
directing — 

(A) that if the defendant within the said period pays into Court the said amount 
the plaintiff shall deliver up to the defendant or to such person as he appoints, all 
documents in his possession or power relating to the mortgaged property, and shall, 
if so required by the defendant, re-transfer to him, free from the mortgage and from 
all incumbrances created by the plaintiff or any person claiming under him, or, 
where the plaintiff claims by derived title, by those under whom he claims and 
shall also if necessary put the defendant in possession of the property, but 

(B) that if such payment is not made within the said period the defendant shall 
be debarred from all right to redeem the property, or 

(II) order that an account be taken of the amount due on the mortgage for 
principal and interest ; and after the taking of the said account, pass a preliminary 
decree as above. 

Rule 3. — The following shall be substituted for sub-r. ( i) of r. 3 of Order XXXIV 
“(i) Where the defendant pays into Court the amount declared due as aforesaid, 
within the said period together with such subsequent costs as are mentioned in r. 
10, the Court shall pass a decree — 

(a) ordering the plaintiff to deliver up the documents which under the terms of 
the preliminary decree he is bound to deliver up, and if so required— 

(fi) ordering him to transfer the mortgaged property as directed in the said 
decree and, also, if necessary,— 

(c) ordering him to put the defendant in possession of the property. 

Rule 4. — The following shall be substituted for sub-r. (i) of rule 4 : — 

(i) In a suit for sale, if the plaintiff succeeds, the Court shall act as prescribed 
in r. 2, except that instead of the direction contained in cl. b thereof, there shall be 
the following direction : — 

That if such payment is not made within the said period the mortgaged property 
or a sufficient part thereof be sold and the proceeds of the sale (after defraying there* 
out the expenses of the sale) be paid into Court and applied in payment of what is 
due to the plaintiff as aforesaid together with subsequent interest on the said amount 
at the rate of six per cent, per annum from the last day of the said period up to the 
actual date of realisation by the plaintiff and subsequent costs, and that the balance 
(if any) be paid to the defendant or other persons entitled to receive the same. 

Rule $.«-*Th€ following shall be substituted for sub-r. (i) of r. 5 of Oredr XXXIV 
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"Where the defendant pays into the Court the amount due as aforesaid within the 
said period together with such subsequent costs as are mentioned in rule lo, the 
Court shall pass a decree — 

(a) Ordering the plaintiff to deliver up the documents which under the terms of 
the preliminary decree he is bound to deliver up, and, if so required. 

(b) Ordering him to re-transfer the mortgaged property as directed in the said 
decree, 

and, also, if necessary,— 

(c) Ordering him to put the defendant in possession of the property.** 

Rule 7.— The following shall be substituted for r. 7 of Order XXXIV 5 — 

“In a suit for redemption, if the plaintiff succeeds, the Court shall either : — 

(i) pass a preliminary decree declaring the amount which will be due to the 
defendant on the mortgage for principal and interest at the mortgage rate six 
months from the date of the decree and for his costs of the suit (if any) awarded 
to him and directing— 

(A) that if the plaintiff within the said period pays into Court the said amount, 
the defendant shall deliver up to the plaintiff or to such persons as he appoints all 
documents in his possession or power relating to the inortgaged property, and shall, 
if so required, re-transfer the property to the plaintiff free from the mortgage 
and from all incumbrances created by the defendant or any person claiming 
under him, or where the defendant claims by derived title, by those unc^r 
whom he claims and shall, if necessary, put the plaintiff in possession of the 
property, but 

(B) that if such payment is not made within the said period the plaintiff shall 

(unless the mortgage is simple or usufructuary) be debarred from all rights to 
redeem, or (unless the mortgage is by conditional sale), that the mortgaged properly 
be sold, or , , j t, 

(II) order that an account be taken of the amount due to the defendant on tne 
mortgage for principal and interest and after the taking of the said account, pass 
a preliminary decree as above. „ 

Rule 8.— The following shall be substituted for sub-r. i of r. 8 of Order XXXIV 

“Where the plaintiff pays into Court the amount due as aforesaid within the said 
period together with such subsequent costs are mentioned in rule 10, the Court 
shall pass a decree— 

(a) Ordering the defendant to deliver up the documents which under the 
terms of the preliminary decree he is bound to deliver up, 

and if so required— 

(b) ordering him to re-transfer the mortgaged property as directed in the said 
decree, 

and, also, if necessary . 

(c) ordering him to put the plaintiff in possession of the property.* 

Order XXXVII. 


Rule 2.— In Or. XXXVII, r. 2, sub.*r. (2), the following shall be inserted after the 

words “pursuance thereof ” ^ • r .1. 

“Or of his applying for such leave within ten days from the service of the 
summons on him and on proof that the summons was duly served on him more than 


ten days before. 


Order XXXIX. 


Rule I.— In clause (a) of rule i. the words “or wilfully sold in execution of a 
decree*’ shall be deleted. 

In the last sentence of rule i the word “sale" occurring between the words ‘ alie- 
nation* and “removal’* shall be deleted. 


Order XL. 

Rule 2 —For rule 2, the following shall be substituted, namely . 

* “2. The fees to be paid as remuneration for the services of the receiver shall be 

In accordance with the following scale j r t. i r ut 

(a) On rents or outstandings recovered or on the proceeds of the sale of movable 
or immovable property, unless for special reasons, to be recorded, the Court orders 
the remuneration to be at some other rate 5 per 
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(b) For taking charge of money or of movable or immovable property which 

is not sold, unless for special reasons it is otherwise ordered by Courti on the esti- 
mated value 1 per cent. 

(c) For any special work not provided for above, such remuneration as the Court 
on the application of the receiver shall order to be paid.” 

Order XLI. 

Rule I.— The following shall be substituted for sub-rule (2) of rule i 
'‘(2) The memorandum shall set forth, concisely and under distinct heads, the 
grounds of objection to the decree appealed from without any argument or narrative ; 
and such grounds shall be numbered consecutively. When Burmese dates are 
given the correspDnding English dates shall be added. The memorandum shall 
also contain : — 

(/) the full names and addresses of all parties ; 

(f/) particulars (class, number, year and Court) of the original proceedings ; and 
(/>■/) the value of appeal (a) for Court-fees, and (b) for jurisdiction. 

Material corrections or alterations shall be authenticated by the initials of the 
person signing the memorandum." 

To Order XLI, r. i, the following shall be added as sub-rule (3) 

“(3) The appellant shall present, along with the petition of appeal, as many copies 
on plain paper of the groands of appeal as there are respondents.*' 

Rule 14. — Add the following as sub-rule (3) to rule 14 : — 

“(3) Nothing in these rules requiring any notice to bi served on or given to an 
opposite party or respo.ident shall be deemed to require any notice to be served 
on or given to an opposite parly or respondent who did not appear either at the 
hearing in the Court whose decree is complained of or at any proceedings subse- 
quent to the decree of that Court, or to the legal representative of any such 
opposite party or respondent if deceased.** 

Order XLlIl. 

Rule I.— To the rule i, the following shall be added as clause (ii), namely ; — 

**(ii) A garnishee under rule 63C or rule 63 E. and an order as to costs in garni- 
shee proceedings under rule 63 G of Order XXI.** 

Order XLV. 

Rule g \, — Substitute the following for rule 9 A : — 

‘‘9A. Nothing in these rules requiring any notice to be served on or given to an 
opposite party or respondent shall be deemed to require any notice to be served on 
or given to an opposite party or respondent who did not appear either at the hearing 
in the Court whose decree is complained of or at any proceedings subsequent to the 
decree of that Court, or on or to the legal representative of any such opposite party 
or respondent if deceased : 

Provided that notices under sub-rule (2) of rule 3 and under rule 8 shall be given 
by affixing the same in some conspicuous place in the Court-house of the Judge of 
the district in which the suit was originally brought, and by publication in such 
newspapers as the Court may direct.** 

ORDER XLVII. 

Rule 3.-^In rule 3 of Or. XLVill, the following shall be inserted after the word 
•‘appendices** : — 

‘'or such forms as may be prescribed by the High Court^of Judicature at 
Rangoon**. 

Order LIl. 

TAe jollowing shall he added as Order LIJ 

Order Lll. 

Appellate Side Rules of Procedure, ^ 

The rules contained in the First Schedule to the Code, 1908, shall so far as they 
are inconsistent with or contrary to the rules herewith published and so far as the 
practice and procedure of the Appellate Side of the High Court of Judicature at 
Rangoon only are concerned, be deemed to have beentherebyr altered or superseded. 
The Rules relating to appeals from original decrees contained in Order XLI of 
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Schedule I to the Code of Civil Procedure, so far as they are not inconsistent with or 
contrary to these rules, shall apply to appeals und er clause 13 of ihe Letters Patent 
from decrees and orders made by a single Judge cf the High Court or by Division 
Court in the exercise of its Original Civil Jurisdiction. 

Preliminary. 

In the absence of the Deputy Registrar, the Superintendent, Appellate Side, shall 
exerci se all the functions of the Deputy Registrar, under these rules. The term 
“Dep uty Registrar'* shall include the Deputy Registrar and the Assistant Registrar, 
Appe Hate Side. 

2. Except upon close holidays the offices of the Court shall be open to the public 
on business from 10-30 a. m. untill 4-30 P. M. on all week days except Saturdays, and 
all Saturdays frorr 10-30 a. m. until 2 P. M. 

Initiation of Proceedings. 

3 - Memoranda, applications and affidavits shall be either printed, typewritten or 
written in a clear and legible hand, in the English language on durable white foolscap 
paper on one side only of the paper and so as to leave a clear margin one inch and a 
half wide on the left side. 

They shall contain : — 

(i) The full names and addresses of all parties. 

(ii) Particulars (Number, class, year and Court) of the original proceedings and in 
the case of second Appeal, of the First Appeal, 

(Hi) The value of the appeal or application 

(rt) For Court-fees, and 

W For jurisdiction : 

Provided that the Deputy Registrar for cause shown may accept an appeal or 
application without any of these particulars on an undertaking that such particulars 
wi!l be supplied as soon as may be. 

The matters shall be divided into paragraphs numbered consecutively and each 
paragraph shall contain as nearly as may be a separate ground of objection or 
allegation. Dates and figures shall be filled in before presentation. When native 
dates are given, the corresponding English dates shall always be added. 

Material corrections or alterations shall be authenticated by the initials of the 
persons signing a memorandum, application or affidavit. 

4. All memoranda of appeal and applications shall be presented to the Deputy 
Registrar. 

5. Memoranda of appeal and application shall be accompanied by as many 
copies thereof as there are respondents and by certified copies of the following 
documents : — 

(1) the decree or order against which an appeal or an application is made ; 

(2) the judgment on which such decree or order is founded, unless the Court 
dispenses therewith, and 

(3) in appeals and applic.iiions from appellate decrees or orders the judgment 
of the Court of first instance, unless the Court dispenses therewith. 

6 . Whenever a memorandum of appeal or application is presented to the Deputy 
Registrar and it is in his opinion insufficiently stamped, or if he considers that the 
relief claimed is undervalued, he shall fix a time under section 107 (2) or 141 within 
which such meinoiandum of appeal or application shall be properly stamped or the 
valuation amended. 

Appeals and applications which are insufficiently stamped must be submitted for 
orders to the Judges. 

fa) if presented on the last day of the period of limitation ; or 

(b) if the period of limitation will expire within the time asked for to pay the 
deficient Court- fees. 

7. Where a memorandum of appeal or application is amended the Deputy Re- 
gistrar shall sign or initial the amendment. 

8. The date of hearing an appeal or application for revision shall be fixed by 

the ©eputy Registrar and shall be notified in the manner prescribed by Order XLI, 
rule 14. He shall also fix* the time for filing a memorandum of objection as pro- 
vided for in rule 26. . ^ t . ^ 

9 (i). Process-fees for the i^sue of notice or notices of the date of hearing to the 
respondent or respondents shall be deposited within seven days from the date of order 
directing such notice or notices to issue. In default of payment thereof within th^ 
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time allowed the Deputy Registrar sliall strike off the appeal or application for non- 
payment of process-fees, unless, for good cause shown he grants an extension of time. 
An endorsement over the signature of the Deputy Registrar, to the effect that the 
appeal or application has been struck off under this rule, shall be made on the 
memorandum of appeal or application. 

(2) On the application of the appellant or applicant and on sufficient grounds 
being shown to his satisfaction, a Judge may order an appeal or application struck 
off the file under this rule to be restored to the file, as of the date on which it was 
originally filed. 

(3) When appeal or application is struck off the file under this rule, the appellant 
or applicant shall be at liberty, subject to the law of limitation, to present a fresh 
appeal or application in the same matter. 

9A. Every application for stay of execution shall have affixed to it on presenta- 
tion the process-fees necessary for the issue of notices to respondents. 

10. When an appeal or application has been admitted and the Records of the 
Lower Courts have been received the Deputy Registrar shall proceed as provided 
in the rules for the preparation of Translations and Bench Copies. 

II and 12. (Cancelled). 

13. The Deputy Registrar is authorised to take necessary steps to cause the 
service of fresh notices, if required to dispose of applications for substituted service 
to grant postponements by consent and dispose of applications for bringing legal 
representatives of deceased parties on the record and granting postponements, if 
necessary, for the purpose of service. 

1 4. When a notice is returned unserved or not duly served, and the Deputy 
Registrar orders the issue of fresh notice and fixes a fresh date, the case should be 
called out before the Deputy Registrar on the date orieinally fixed, in case the 
respondent may put in an appearance, and, if he does, he should be informed of the 
postponed date and his signature taken. 

Process. 

T$. Warrants, notices and other processes shall be signed, sealed and Issued by 
the Deputy Registrar provided that every warrant or order committing a person to 
custody in jail shall be signed by the Judge. 

16. Notices and other processes to be served within the local limits of the 
original jurisdiction of the Court shall be delivered for service to the Bailiff, 
who shall endorse thereon the date of receipt by him. 

17. If the person to be served is personally known to him or to any of his 
officers who is at the time available, the Bailiff shall cause the process to be 
served forthwith. If the person to be served is not so known the Bailiff shall 
forthwith communicate with the the party desiring to have the process served 
or with his advocate appointing a time at which one of his officers will be 
available and ready to proceed to effect service, and requesting that some one 
who personally knows xbc person to be served, may accompany the officer to 
point him out. 

18. The oath of process-servers and identifiers to affidavits in proof of service 
of process may be administered by the Bailiff. With his return of service of 
the process, the Bailiff shall submit the affidavits as to service. 

19. Notices and other processes to be served in Burma, but beyond the local 
limits of the original jurisdiction of the Court, or outside of Mandalay Town, shall 
be sent by post to the Court of widest jurisdiction not being a District Court at 
the headquarters of the Township in which the person to be served resides. If 
the notice is to be served out of Burma it shall be sent for service as provided by 
section 28, Order V, rules 21-23 and 23 to the Court named by the party. 

20. Unless otherwise ordered a second or subsequent notice or process shaU 
not be issued until after the one previously issued has been returned. 

2T. Processes to be served on a party to a case may be served on his advocate, 
if any, and when so served shall be presumed to be duly communicated and made 
known to the party for whom such advocate appears. For the purposes of this rule 
an advocate who has once appeared or entered an apperance on behalf of a party 
shall be deemed to continue to be his advocate unless and until he withdraws his 
appearance by a statement to that effect made in and lecorded by the Court or 
unless or until he or such party intimates in writing to the Deputy Registrar that 
lie has ceased to the advocate for such party. 
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22. To bring promptly to notice the failure to serve process, every process 
issued after the first shall have its number, second, third, fourth and so on written 
clearly on it. 

23—32. (Deleted). 

List to be maintained by the Deputy Registrar^ 

33. The Deputy Registrar will maintain and keep posted up three lists of 
pending civil appeals, applications for revision, and miscellaneous applications: 

A. List of all incomplete cases. 

B. List of cases ripe for hearing that are to be called on a fixed date. 

C. List of cases ripe for hearing that await their turn of hearing. 

The Chief Clerk shall be responsible that the lists are properly kept from day to 
day. 

34> No case shall be put on the B or the C list until notices on all respondents 
have been duly served and the necessary Translations and Bench copies have 
been prepared. 

3$. The B list shall contain all cases ripe for hearing in which any party is 
not known to be represented by an advocate. 

36. When a case has been placed on the B list and the Deputy Registrar before 
the date fixed for bearing receives intimation that all parties are represented by 
advocates the case shall forthwith be transferred to the bottom of the C list. 

37. Cases in the B list shall be called on the day fixed for hearing and shall 
either be for disposal on that or immediately subsequent days of sitting or shall be 
postponed under the orders of the Court to seme subsequent fixed date. 

38. When a case has once been transferred to the C list, no further date will 
be fixed for hearing but it will come up for hearing in its turn, as it stands on that 
list, unless for special reasons it is otherwise ordered, with notice to the parties 
or their advocates. 

39* When a case on the C list is called for hearing, and hearing is for any 
reason postponed, the case shall remain in its original place in the C list. It will 
appear in the daily list of the next Court day appropriate to such case, unless the 
Judge or Bench, when postponing it directs that it shall not be called again before 
a specified date. 

40. On every Friday the Deputy Registrar shall issue a list of cases which will 
be on the lists for disposal during the following week. This list will include cases 
fixed for admission, miscellaneous applications for disposal and B list cases fixed 
for hearing on a day in such week. On the last Friday in each month the Deputy 
Registrar shall issue a list of all cases on the 6 and C lists. 

41- A daily list shall also be issued showing the cases for the day taken from 
the warning list issued on the Friday on the previous week. 

42. At the close of the week, unless the Court has otherwise ordered, the 
remaining cases of the week’s list shall be transferred to the top of the list of cases 
for hearing for the {following week. 

43. When a case under the Indian Divorce Act, in which a decree for dissolu- 
tion or nullity of marriage has been passed is submitted for confirmation, a letter 
shall invariably be addressed to the District Judge who passed the decree, asking 
him to inform the parties that this Court will take the decree into consideration at 
the expiry of six months from the date on which it was pronounced with a view to 
confirming it or passing such order as may seem fit, if either party wishes to make 
any application relating to the decree he or she must do so within the said period of 
six months, and that if no such application is made the Court will proceed to pass 
orders in the absence of the parties, 

44. (Omitted), 

The Diary ^ 

45. The Diary shall be framed so as to show as concisely as possible every 
stffge of and every proceeding taken in the case, and the party or parties p^sent in 
person or by advocate at every proceeding. Every short proceedings and orders such 
as proceedings or orders for the adjournment of a case may be written on the diary 
for the signature of the judge, but when orders not purely formal have to be made, 
the Bench Clerk should put up a judgment form with the file when submitting 
it to the judge. 

C. P. Code— 128 
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The Judgment 

46. Judgments may be written by the Judge himself or be delivered orally. 
When judgment is given orally a note thereof in writing or in shorthand shall be 
taken by an officer of the Court, or person authorized by the Judge. 

Such note shall be submitted to the Judge for correction and for signature. 

Rule 31 of Order XLI shall not apply to the High Court. 

Decrees and formal orders, 

47> Decrees shall be signed by the Deputy Registrar. The advocates, if any, 
on both sides shall be required to affix their signatures to the decrees before they 
are signed by the Deputy Registrar. When any advocate has not signed the decree 
the cause of his failing or refusing to sign shall be certified on the decree. 

Care must be taken that each decree is in itself clear and intelligible. It should 
not be necessary to refer to any other documents to ascertain what it reaily means 
and implies. 

48. When in interlocutory and miscellaneous proceedings an order is made by 
the Judge after stating his reason therefor, and in any case in which a party may 
desire it, a formal order shall be drawn up containing the number of case, the 
names of the parties, the order or result of the order made, the cost incurred 
and by what parties and in what proportion the costs are to be paid. 

49. Every decree and formal order shall bear the date on which the Judgment 
or order was pronounced by the judge, but the date on which the Judge or the 
Deputy Registrar has actually signed an order or the Deputy Registrar, a decree 
shall be noted beneath his signature. 

50. When the draft of a decree is ready a notice shall be posted on the Court 
notice-board that the draft is ready for inspection in the Deputy Registrar’s office. 
If it is not objected to within four days from the date of the notice, a decree in the 
terms of the draft shall be submitted to the Deputy Registrar for signature. 

If the parties do not agree to the form which the decree shall take the case shall 
be set down upon the daily list on as early a date as may be convenient to speak 
to the minutes of decree. 

51. If a party or an advocate intimates to the Deputy Registrar immediately 
after an order has been passed by a Judge that he wishes to see the formal order 
before it is submitted to the Judge for signature, the same procedure as for decrees 
shall be adopted in respect of the draft formal order. 

General, 

52. In every appeal and petition, if any Burmese name is not spelled in accor- 
dance with the Government system of transliteration, the Deputy Regist rar shall cause 
the spelling to be corrected unless the advocate concerned shows any good reason 
to the contrary. 

If the name was incorrectly spelled in the Lower Court it should nevertheless 
be correctly spelled in the High Court of the name as previously incorrectly spelled 
being added in brackets, if necessary, to prevent confusion. The same rule 
shall be applied as far as practicable to names of natives of India. But any 
person who writes English has the right to spell his own name in any way he 
likes, and the spelling of his ordinary signature should be adopted in all documents 
in Court. 

53. No correspondence relating to cases before the Court can be attended to 
by any person having business in the Court or its office shall transact the same 
in person or by a duly authorized agent or Advocate. 

54. The Registrar, Deputy Registrars, Assistant Registrars, the Chief Trans- 
lator and the Senior Interpreters attached to the High Court for Burmese, Hin- 
dusthani, Gujrati, Chinese, Tamil and Telugu, are empowered to administer the 
oath to deponents of affidavits to be filed in the High Court. 

The Senior Interpreters shall exercise the power conferred by this rule only 
within the precincts of the Court. 

55. The Superintendent, Appellate Side, shall certify the copies referred to 
in Order XLI, rule 37. 

Appeals io the Privy Council. 

$6. Applications to the Court for leave to appeal to His Majesty in Council 
shall be made within 90 days of the decree or order to be appealed from, subject 
to the provisions of sections 4, $ and 12 of the Indian Limitation Act, 1908. 
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for leave to appeal to His Majesty in Council shall be presented 
to the Deputy Registrar, who, if the petition is in order, will issue notice in the 
form attached on the respondent to show cause before a Bench consisting of 
at least two Judges why the certificate prayed for should not be granted. 

58. When a certificate is granted, the appellant shall, within the period pres- 
cribed by Order XLV, rule 7, give security for the costs of the respondent to the 
extent of Rs. 4,000 in cases of special magnitude and importance, the Court may 
require security for a larger sum ; provided that security shall not in any case be 
required for a sum exceeding Rs. 10,000. 

59 ; Security shall ordinarily be furnished by the deposit of cash or Government 
securities to the amount required, but subject to the provisions of these rules and of 
the provisos to sub-rule (i) of rule 7 in Order XLV, it may be furnished in some other 
form approved by the Court. Cash deposited under this rule shall be paid to the 
Bailiff of the Court. Government security so deposited shall be made over to the 
Registrar or the Deputy Registrar. 

60. When cash or Government securities are deposited under rule 59, a security 
bond shall be executed in Form A or Form B attached, as the case may be. 

61. If any other form of security is tendered, the appellant shall ordinarily file 
with the petition for leave to appeal to His Majesty in Council a separate application 
and if a charge on immovable property is tendered, shall also annex thereto a draft 
mortgage-bond together with a valuation of the property verified by affidavit. The 
value of immovable property shall be at least double the amount of the security 
required ; and in the case of land on which there are buildings which are brought 
into the valuation of the property, or where a mortgage of building only is tendered, 
the buildings must be insured. A tender of such security, if made later than the 
date of filing the petition for leave to appeal, will not be accepted unless the Court 
is satisfied that the delay in making it was inevitable, and in any case shall not be 
accepted after the certificate is granted. 

62. On tender of security other than cash or Government securities, notice of 
the tender shall, if possible, be given to the opposite party requiring him to show 
cause, if he wishes to do so, within the time fixed (see Rule 57 above) for granting 
the certificate, why the security tendered should not be accepted. No adjournment 
shall be granted to the opposite party to contest the nature of such security. 

63. If the security tendered appears to the Court to be unsatisfactory, the 
Appellant shall be so informed. 

64. In every security bond, the appellant shall bind himself to pay such costs 
of the opposite party as may be allowed by the Court in the event of the appeal 
not being prosecuted. 

65. Within the period prescribed by Order XLV, rule 7, the appellant shall 
also deposit with the Bailiff of the Court the sum of Rs. 1,000 or such sum as the 
Deputy Registrar may determine to defray the expense of printing, translating, 
transcribing, indexing and transmitting, a copy of the record. 

66. Where an appellant, having obtained a certificate for the admission of an 

appeal fails within the time prescribed to furnish the security or make the deposit 
required in accordance with Rules 58 and 65, (or apply with due dili gence to the 
Court for an order admitting the appeal), the Court may, on its own motion or on 
an application on that behalf made by the respondent, cancel the certificate 
for admission of the appeal, and may give such direction as to the costs of the 
appeal and the security entered into by the appellant as the Court shall think fit, 
or make such further or other order in the premises as, in the opinion of the Court, 
the justice of the case requires. ^ . 

67. When the Court admits the appeal, it shall always clearly state in its order 
who are actual parties at the time of admission. 

68. On a certificate being granted to appeal to His Majesty in Council, 
the Deputy Registrar shall immediately call for the transmission of the record and 
all material papers. The preparation of the record shall be subject to the supervi- 
sion of the Court, and the parties may submit any disputed question arising 
in connection therewith to the decision of the Court, and the Court shall give such 
diiections thereon as the justice of the case may require. 

69. The Deputy Registrar shall on payment to him of a fee of Rs. 16, prepare 
an index of the papers which make up the record. This index shall be prepared 
within three weeks of the date of receipt of the records or of the date of deposit 
required by Rule 65, whichever is later. As soon as the index is ready, a notice in 
form attached shall be issued by the Deputy Registrar requiring the advocates of 
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both parties to attend his office for the purpose of settling the index within the time 
specified in the notice. If the Advocates fiil to attend or to settle the index within 
the time aforesaid, the matter shall be reported for the orders of the Court without 
further delay. Any costs incurred on such account shall be borne in manner as 
the Court directs. 

70. The Registrar or the Deputy Registrar as well as the parlies and their 
legal Agents shall endeavour, to exclude from the record all documents, (more 
particulary such as are merely formal) that are not relevant to the subject-matter 
of the appeal, and, generally, to reduce the bulk of the record as far as prac ticable, 
taking special care to avoid the duplication of documents and the unnecessary 
repetition of headings and other merely formal parts of documents but the 
documents omitted to be copied or printed shall be enumerated in a manuscript 
list to be transmitted with the record. 

71. If the parties are agreed as to the papers to be omitted, those papers shall 
not be transcribed. When in the course of the preparation of a record one party 
objects to the inclusion of the document on the ground that it is unnecessary or 
irrelevant and the other party nevertheless insists upon its being included, and the 
Court allows the document to be included, the records, as printed, shall with a 
view to the subsequent adjustment of the costs of and incidental to such document 
indioite in the index of papers or otherwise, the fact that and the party by whom, 
the inclusion of the document was objected to. 

72. Where there are two or more appeals arising out of the same matter and 
the Court is of opinion that it would be for convenience of the Lords of the Judicial 
Committee and all parties concerned that the appeal should be consolidated, the 
Court may direct appeals to be consolidated. 

73. An appellant who has obtained a certificate for the admission of an appeal 
may at any time prior to the making of an order admitting the appeal withdraw the 
appeal on such terms as to costs and otherwise as the Court may direct. 

74. An appellant, whose appeal has been admitted shall prosecute his appeal 
in accordance with the Rules for the time being regulating the general practice 
and procedure in appeals to His Majesty in Council. 

7$. Where an appellant, whose appeal has been admitted, desires prior to 
the despatch of the record to England, to withdraw his appeal, the Court 
may upon an application in that behalf made by the appellant, grant him a 
certificate to the effect that the appeal has been withdrawn and appeal shall 
Uiereupon be deepaed, as from the date of such certificate, to stand dismissed 
without express order of His Majesty in Council, and costs of the appeal and the 
security entered into by the appellant shall be dealt with in such m inner as the 
Court thinks fit to direct. 

76. Where an appellant whose appeal has been admitted, fails to show due 
diligence in taking all necessary steps in connection with the preparation of the 
record, the Court may« either on its motion or on the application of the respondent 
call upon the appellant to show cause why a certificate should not be issued that 
the appeal has not been effectually prosecuted by the appellant and if the Court 
sees fit to issue such a certificate, the appeal shall be deemed as from the date of 
such certificate tosund dismissed for non-prosecuiion, without express order of 
His Majesty in Council, and the costs of the appeal and the security entered into by 
appellant shall be dealt with in such manner as the Court may think fit to direct. 

77. Where at any time between the admission of an appeal and the despatch of 
the record to England the record becomes defective by reason of the death, or change 
of status of a party to the appeal, the Court may notwithstan<ling the admission of 
the appeal, on an application in that behalf made by any person interested, grant a 
certificate showing who, in the opinion of the Court, is the proper person to be 
substituted or entered on the record in place of, or in addition to, the party who has 
died, or undergone a change of status, and the name of such person shall thereupon 
be deemed to be so substituted, or entered on the record as aforesaid without express 
order of His Majesty in Council. If, in the opinion of the Court, there has been un- 
due delay in making this application, the Court may order the appellant or the 
party interested, to take all necessary steps to perfect the record within such time 
as the Court may direct, and, if he fails to comply with such order, the Court may 
call upon him to show cause why a certificate should not be issued that the appeal 
1ms not been effectualy prosecuted, and if the Court sees fit to issue such a certi- 
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Scale, the appeal shall be deemed, as from the date of such certificate to stand 
dismissed for non-prosecution without express order of His Majesty in Council and 
the costs of the appeal and the security entered into by the appellant shall be dealt 
with in such manner as the Court may think fit to direct. 

78. Where the record subsequently to its despatch to England becomes defective 
by reason of the death, or chang^e of status of a party to the appeal, the Court may, 
upon an application in that behalf made by any person interested, cause a certifiiate 
to be transmitted to the Registrar of the Privy Council showing who, in the opinion 
of the Court, is the proper person to be substituted, or entered on the record, in 
place of, or in addition to, the party who has died, or undergone a change of status. 
If, in the opinion of the Court,there has been undue delay in making this application 
the Court may order the appellant or the party interested, to take all necessary steps 
to perfect the record within such time as the Court may direct, and, if he fails to 
comply with such order, the Court shall report the matter to the Registrar of the 
Privy Council. 

79. The supplementary records dealing with revivor of appeals should be 
transmitted to England in manuscript and not in print. 

Order of arrangement of the papers Prefixed by index, 

80. The Deputy Registrar shall arrange the papers in the transcript in fwo 
parts in the order specified below and shall prefix and index to each part. He 
shall also attach to each part a certified list of all papers omitted from the trans- 
cript under Rule 70. 

Part I. 

Original Court, 

1. Index to Part I. 

2. Diary Sheet of the Original Court. 

3. Plaint. 

4. Written Statement. 

5. Examination of the Court under Order X. 

6 . Issues Settled. 

7. Oral evidence for the party beginning, including evidence given by a witness 
for such party on commission. 

8. Oral evidence for the opposite party or parlies, including evidence given 
by a witness for such party or parties on Commission. 

9. The judgment of the Original Court. 

10. The decree of the Original Court. 

Appellate Court, 

11. The diary sheet of the Appellate Court. 

12. The memorandum of appeal to the Appellate Court. 

13. Respondent’s memorandum of objections under Order XLI, rule 22. 

14. The Judgment of the Appellate Court. 

15. The decree of the Appellate Court. 

16. The application for a certificate and for leave to appeal to His Majesty 
in Council. 

17. The certificate granted. 

18 The Deputy Registrar's certificate that the provisions of Order XLV, rule 7, 
has been complied with. 

19. The Order declaring the appeal admitted. 

Appendix lA. — Interlocutory proceedings and orders in the Original Court and 
Appellate Court, except such as the parties agree should be excluded, or the Court 
directs to be excluded. 

Appendix iB.— List of papers excluded. 

Part II. 

20 Index to Part II. 

21. Exhibits. , , . , 

. Appendix of formal and other documents excluded. 

Note. 

(1) The index to Part 1 should be in chronological order and should be 

placed at the beginning of the volume. The index to Part 11 should follow the order 
Sf the exhibit mark, and should be placed immediately after the index to Part I. 
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Records, — Part I should be arranged strictly in chronological order, i\ e., in 
the same order as the index. Part II should be arranged in the most convenient 
way for the use of the Judicial Committee as the circumstances of the case require. 
The documents should be printed as far as suitable in chaonological order mixing 
plaintiffs and defendants* documents together when necessary. Each document 
should show its exhibit mark, and whether it is plaintiff s or defendant's document 
(unless this is clear from the exhibit mark) and in all cases documents relating to 
the same matter, such as (a) a series of correspondence, or (b) proceedings in a suit 
other than the one under appeal, should be kept together. The order in the record 
of the documents in Part 11 will probably be different from the order of the 
index, and the proper page number of each document should be inserted in the 
printed index. 

The parties will be responsible for arranging the record in proper order for the 
Judicial Committee, and in difficult cases counsel may be asked to settle it. 

(3) Numbering of documents, — The documents in Part 1 shouid be numbered 
consecutively. The documents in Part II should not be numbered apart from the 
exhibit mark. 

(4) Heading of documents, — Each document should have a heading which should 
consist of the number of exhibit mark, and the description of the document in the 
index, without the date. 

(5) Marginal no/^.-*£ach document should have a marginal note which whould 
be repeated on each page over which the document extends, viz : — 

Part I. 

(a) Where the case has been before more than one Court, the short name of the 
Court should first appear. Where the case has been before only one Court (he name 
of the Court need not appear. 

(^) The marginal note of the document should then appear consisting of the 
number and the description of the document in the index, with ihe date, except in 
the case of oral evidence. 

(c) In the case of oral evidence “Plaintiff’s evidence” or “Defendant’s evidence’* 
should appear beneath the name of the Court and then the marginal note consisting 
of the number in the index and the witness’s name with 'examination*, ‘cross- 
examination’ or 're-examination* as the case may be. 

Part IL 

The word "‘Exhibit" should first appear. The marginal note of the exhibit should 
then appear consisting of the exhibit mark and the description of the document in 
the index, with the date. 

(6) Omission of formal documents^ etc, — The parties should agree to the omission 
of formal and irrelevant documents, but the description of the document may appear 
(both in the index and in the record), if desired with the words ‘‘Not printed” 
against it. 

A long series of documents, such as accounts, rent rolls, inventories, etc., should 
not be printed in full, unless counsel so advise, but the parties should agree to short 
extracts being printed as specimens. 

Every document should be carefully edited for the printer, avoiding the repetition 
of unnecessary titles and omitting formal portions. 

81. The charges for translation and copying shall be regulated by the rules 
dealing with the matters. It shall not be necessary to translate any papers which 
have already been translated. 

82. All translations whether previously made or made for the purpose of the 
appeal to His Majesty in Council, shall be authenticated by the person by whom 
they were made. 

83. The notices in India shall be limited, in the absence of any express direction 
by the Court, to the notice of application for this certificate of admission, notice 
declaring the appeal admitted and notice of the transmission of the record to Eng- 
land ; and in all cases where a party has appeared, service on the advocate shall be 
deemed to be sufficient notice. 

84. When the record is to be printed the style to be adopted shall be as 
follows 

(i) The form known as demi quarto (/. 54 ems in length and 42 in width) shall 

be followed. 
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. (^0 The size of the paper used shall be such that the sheet when folded and 
trimmed shall be ii inches in length and 8>i inches in width. 

(///^ The type to be used in the text shall be Pica type, but Lonzfirinter shall be 
used in printing accounts, tabular matters and no'es. 

(/v) The number of lines in each page of type shall be 47 or thereabouts 
and every tenth line shall be numbered in the margin. 

‘■®cord is printed in India, lOo copies of the transcript shall be 
struck off. Twenty copies shall be supplied to the party at whose cost the record 
is printed. Any other party to the suit shall be supplied with copies of the record 
on payment of the cost price. Copies so supplied shall not be certified. A charge 
of Re. I for every 750 words shall be made for proof reading. Money paid for 
proof reading shall be credited to Government. 

86. When the transcript is ready, if it is to be printed in England, one certified 
copy shall be transmitted to the Registrar of His Majesty’s Privy Council Whitehall 
at the expense of the appellant, together with an index of all the papers and 
exhibits in the case. No other certified copies of the record shall be transmitted to 
the agents in England by or on behalf of the parties to the appeal. 

87. When the transcript has been printed iq India, and 100 copies struck off 
under rule 85, 40 copies shall be sent, at the expenses of the appellant, to the 
Registrar of His Majesty's Privy Council one of which shall be certified to be correct 
by the Deputy Registrar of the Court by his signing his name on , initialling every 
eighth page thereof and by affixing the seal of the Court thereto. Where part of the 
record is printed in India afid part is to be printed in England, this rule shall, as far 
as practicable, apply to such parts as are printed in India and such as are to be 
printed in England respectively. 

88. All costs incurred in British India whether allowed by the Court under rule 64 
or otherwise, shall be recoverable, as if they were the amount of a decree for money. 

Form A. (Rule 60). 

Bond by an Appellant to His Majesty in Council for security for the costs of the 
Respondent when currency notes are or cash is deposited. 

Know all men by these presents that I son of native of 

now residing at am held and firmly bound to the senior Judge of the High 

Court of Judicature at Rangoon in the sum of Rupees to be paid to 

the said senior Judge his successors in office or assigns for which payment well and 
truly to be made 1 bind myself, my heirs and legal representatives. 

In witness whereof 1 have hereunto set my hand at this day of 19 . 

Signature of Appellant, 

Signed by the said in the presence of 

Address, 

Occupation, 

Son of 

Whereas 1 the above-bounden was 

.. Civil ill Appeal No. of 19 , in the said High Court 

the respondent 2nd 

and whereas the decision of the Court upon the said appeal having been adverse 
to me I presented a petition to the said Court praying for a certificate on which an 
appeal to His Majesty in Council might be admitted : And whereas such certificate 
was granted to me on the day of 19 . And whereas I was called 

upon to furnish security for the costs which may be incurred by the respondent in 
this Court and before His Majesty’s Privy Council upon or in consequence of my 
said appeal to His Majesty to the amount cf Rupees . And whereas on the 
day of 19 . I deposited in the said High Court the sum of 

Rs. Now the condition of ihe above written bond is such that if 

the said respondent shall be paid such costs as I or my heirs or legal representa- 
tives shall bo ordered to pay to him by the decree or order of His Majesty in Council 
or by order of this Court as costs incurred on or in consequence of my^ appeal 

^en the above-written bond shall be void and of no effect otherwise the same 
shall remain in full force and virtue. And I hereby agree and declare that the 
said amount deposited by me as aforesaid shall remain under the control of the said 
High Court as and for security for payment by me or my heirs or legal representa- 
lives of such amount or amounts as may be made payable by me or them as costs 
AS aforesaid and that upon my failure to pay such amount or amounts the Court 
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may order that the said amount deposited or so much thereof as may be necessary 
shall be paid towards the discharge of the amount or amounts which may be payable 
by me or my heirs or legal representatives as aforesaid : Provided that if no costs 
shall ordered to he paid by me, or by my heirs or legal representatives, the amount 
deposited shall unless otherwise detained be returned to me or them. 

FORM B (Rule 6o). 

Bond by an Appellant to His Majesty in Council Tor security tor the costs oj the 
Respondent when Government Promissory Notes are deposited. 

Know all men by these presents that I son of native of now 

residing at am held and firmly bound to the senior Judge 

of the High Court of Judicature at Rangoon in the sum of rupees to 

be paid to the said senior Judge his suceessors in office or assigns for which payment 
well and truly to be made I bound myself and my heirs and legal representatives. 

In witness whereof 1 have hereunto set my band at this day of 19 . 

Signature of Appellant. 

Signed by the said in the presence of 

Address 

Son of Occupat ion. 

Whereas I the above- bounden was appell ^ — 

the respondent 2nd 

Appeal No. of 19 , in the said High Court and 

whereas the decision of the Court upon the said appeal having been adverse to me I 
presented a petition to the said Court praying for a certificate on which an appeal 
to His Majesty in Council might be admitted and whereas such certificate 
was' granted to me on the day of 19 , and 

whereas I was called upon to furnish security for the costs which may be incurred by 
the respondent in this Court and before His Majesty's Privy Council upon or in 
consequence of my said appeal to His Majesty in Council to the amount of 
Rupees . And whereas on the day of 

19 , 1 endorsed and delivered to the Registrar of the said 
Court the Government Promissory notes particulars of which are set out in the sche- 
dule hereunder. Now the condition of the above written bond is such that if the said 
respondent shall be paid such costs as I or my heirs or legal representative shall 
be ordered to pay to him by the decree or order of His Majesty in Council or by 
the order by this Court as costs incurred on or in consequence of my said appeal 
then the almve written bond shall be void and of no effect otherwise the same shall 
be and remain in full force and virtue. 

And 1 hereby agree and declare that the Government Promissory notes deposited 
by me as aforessaid or such other Government Promissory notes as may be held in 
lieu thereof and the interest which may accrue thereon shall remain under the 
control of the High Court of Judicature at Rangoon as and for security for payment 
by me, or my heirs or legal representative of such amount and amounts as may be 
made payable by me or thorn as costs as aforesaid and that upon my or of their 
failure to pay such amount or amounts the said Court may order that the same 
be sold and that the proceeds be applied so far as they mav extend towards 
the discharge of the said amount or amounts : Provided that if the costs shall 
be ordered to be paid by me. or my heirs or legal representatives to the respondent 
on my said appeal the said Government Promissory notes or such Government 
^’romissory notes as they may have been replaced by shall unless otherwise 
detained he returned to me or them. 

The Schedule above referred to : — 


No. 

Date. 

Rate of interest. 

Amount. 

I 

2 

' • i 

4 



Rs. 

Rs. 

• 


Notice to show cause why a certificate of Appeal to His Majesty in Council 
should not be granted. (Rule 57). 
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Civil Miscellaneous Application no. 
Arising out of Civil 


Vs. 


OF 

Appeal NO. of 

Applicant 


IN 

19 . 
19 . 


Respondent. 

To 

Take notice that the applicant above named has through 

applied to this Court for a certidcate that as regards amount or value and nature 
of the above case fulfills the requirements of section 1 10 of the Code of Civil Pro- 
cedure or that it is otherwise a fit one for Appeal to His Majesty in Council. 

The day of 19 , is fixed for you to 

show cause why the Court should not grant the certificate asked for. 

Given under my hand and the seal of the Court this day of 19 . 

Process-fee. Rs. realized 

Deputy Registrar. 

Notice to Advocates to settle index in Paper hook of the Privy Council APP eal. 
(Rule 69) 


IN THE HIGH COURT OF JUDICATURE AT RANGOON. 


Civil Miscellaneous Application no 
Arising out of Civil Appeal No. 

Vs. 


OF 19 . 

of 19 . 

Appellant to England. 


Respondent to England. 

Take notice that (r) an index of all documents included in the transcript record 
of the above case, and (2) a list of all other papers, etc., not so included have been 
prepared. You are requested to attend the office of the Deputy Registrar for the 
purpose of settling the Index within one week from the date hereof. 

Deputy Registrar. 

Appellate-side. 

The 19 


Notice to Respondent of admission of Ap)peal to the King in Council 
[ Code of Civil Procedure, Order XLV, Rule 8. ] 


IN THE HIGH COURT OF JUDICATURE AT RANGOON. 


Civil Miscellaneous ApPLiCAnoN no. 
Arising out of Civil Appeal No 

Vs. 


OF 19 

of 19 
Applicant 


Respondent. 


To 

Whereas 

the in the above case, has furnished the security and made the deposit 

required by Order XLV, Rule 7 the Code of Civil Procedure, 1908. 

T-ike notice that the Appeal of the said Applicant to His Majesty in 

council has been admitted on the day of 19. 

Given under my hand and the seal of the Court this day of zg , 

Process-fee Rs. 

Rs. realised Deputy Registrar. 


Notice of the transmission of the Record to England. 


IN THE HIGH COURT OF JUDICATURE AT RANGOON 

Dated Rangoon, the 19 Civil Miscellaneous No. of 19. 

Arising out of Civil Appeal No. of 19 

® Applicant 

vs. 

• Respondent. 


To 

r. Please take notice that the primed Records in the above cause under Appeal 
to His Majesty in Council will be despatched to the Registrar, Privy Council, by 
the mail leaving on the >9 

C. P. Code— 12 ? 
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2. You are requested to send a senior clerk to the Appellate Side to receive 
20 printed Records and a copy of payment order for Rs. being unexpended 

balance to be refunded to you under order dated the 19 

Deputy Registrar. 


Order LIll. 


Appellate Side.. 


The following shall he inserted as Order LIIl 

“Rules lor the conduct of suits in the Rangoon Small Cause Court.*' 


Part I. 

Preliminary, 

1. These rules may be called the Rangoon Small Cause Court Rules 1922, 
and shall form Schedule 1 to the Rangoon Small Cause Court Act, 1920. They 
shall come into force simultaneously with the Act and shall apply to all proceedings 
thereafter to be instituted in the said Court, and as far as may be to all prorecdings 
transferred thereto under proviso (b) of section 2(0. 

2. All previous rules so far as they arc inconsistent with these rules are hereby 
superseded and the rules theretofore contained in Schedule I to the Act and in 
Order LV of the Code are hereby annulled, but not so as to affect anything duly 
done or suffered thereunder. 

3. In these rules unless there be something repugnant in the subject or con- 
text ; — 

(1) The Act means the Rangoon Small Cause Court Act. 

(2) Bailiff means any Bailiff of the Court. 

(3) “The Code*' means so inuch of the Code of Civil Procedure 1908 together 
with the Schedules and Appendices thereto, as is not expressly or impliedly excluded 
by the Act or these rules. 

(4) “Prescribed'* means prescribed by these or any duly authorized rules or Orders 
or by the Code. 

(5) “Process” includes a summons to a defendant or to a witness, a notice or any 
other process (not being a warrant) which has to be served through the Court. 

4* The procedure to be followed in the Court shall be that laid down in the Code, 
subject to the provisions of the Act and of these rules. 

5. All plaints, written statements, affidavits, petitions and other proceedings 
presented to the Court shall be in English and written or typewritten or printed, 
fairly and legibly, and in the prescribed form ; Provided always that in proceedings 
to which all the parties are Burmans and in which the relief sought docs not exceed 
Rs. 500, all pleadings, petitions and affidavits may be written, typed or printed in 
Burmese. 

6. Written statements, petitions and affidavits, unless filed in Court or before 
the Registrar, shall be presented to the Chief Clerk or to such other officer as may 
be appointed in that behalf in like manner as is hereinafter provided for the presen- 
tation of plaints. 

The Chief Clerk is empowered to administer oaths to the deponents of affidavits 
to be filed in Court. Copies of pleadings, petition and affidavits must be served on 
the opposite party not less than 24 hours before the date fixed for hearing. 

7. Unless the necessary process fee payable on a plaint or petition are paid 
within 48 hours from its admission, the suit or petition may be dismissed. 

InsMution of suits • — The Plaint^ its Presentation and Admission, 

8 . Every suit shall be instituted by the presentation of a plaint. 

9. The subject-matter of the plaint shall be divided into paragraphs numbered 
consecutively and each paragraph shall contain as nearly as may be a single allega- 
tion. Where a Burmese or Indian date is given the corresponding English date shall 
be added. The naines, description ^ and places of residence of the parties must be 
fully set out in the title or the omission to do so must be satisfactorily explained. 

10. A plaint shall be presentdd to the Chief Clerk of the Court or to such officer 
as the Chief Judge may from time to time appoint in that behalf. If the plaint .be 
reMonably legible and be properly stamped, signed, and verified and otherwise ad- 
missible in accordance with the provisions of the Code and of these rulos it shall be 
received, and a receipt shall be granted to the person presenting it. A diary from 
the suit shall thereupon be opened by such Chief Clerk or other officer, who shall en- 
ter therein the name of the person presenting the plaint, the date of presentation 
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documents (if any ) produced or filed with the plaint, together with the plaint 
JLl • r v5, many copies thereof as there are defendants to the suit. And the 

Chief Clerk or such other officer as aforesaid shall thereupon place the plaint with 
the diary form before the Registrar for his written oraer for the admission of the 
plaint and his direction for summons to issue upon payment of the necessary fees. 

11. If it appears to the Registrar that the plaint should for any reason be amen- 
ded or rejected, the matter shall be placed in the daily cause list on a suitable date 
before the Registrar for admission and the Registrar shall then deal with the matter 
in question or (if so desired) place the matter for admission before the Judge to 
whom such case would ordinarily be assigned. 

12. If the person desiring to verify a plaint is not a party to the suit he shall 
obtain leave from the Registrar to verify and his application in that behalf shall be 
supported by affidavit showing his connection with the case and how the allegations 
made come within his knowledge or belief. 

13- An agent desiring to institute a suit shall, at the time of presenting the 
plaint, produce his power of attorney for the scrutiny of the Chief Clerk or such other 
officer as aforesaid who shall examine it and note its production in the diary, and 
the power of attorney shall be returned with a warning that it must be produced on 
the day of hearing for inspection. 

14. (i) When an original document is produced by the plaintiff under order VII, 
rule 14, of the Code, the chief clerk shall put thereon his initials and a note of the 
date of presentation. 

(2) If a copy of such document is delivered to be filed with the plaint instead of 
the original, the ehief clerk shall compare the copy with the original and certify as 
to its correctness by endorsement. 

15. When a plaint has been admitted it shall be numbered and registered as a 
suit only instituted and the chief clerk or other officer as aforesaid shall, upon re- 
ceipt of the proper fees, issue a summons directed to each defendant. 

Summons--its Service — and the service of process is generally, 

16. The summons to the defendant shall require the defendant or defendants to 
enter appearance before the Registrar upon a date to be therein mentioned. 

17. (1) In all suits for sums not exceeding Rs. 50 the summons shall be for final 
disposal. 

(2) In all suits the value of which exceeds Rs. 1,000 summons shall be for the 
settlement of issues. 

(3) And in all other suits the Registrar shall determine, at the lime, of issuing 
the summons, whether it shall be for the settlement of issues only or for the final 
disposal of the suit ; and the summons shall contain a direction accordingly. 

18. (1) In all suits in which summons is for the settlement of issues the defendent 
when he enters appearance shall be given an opportunity of filing a written state- 
ment in answer to the plaintiffs claim and the suit shall be assigned to a particular 
Judge for trial and a date fixed for hearing. 

(2) In all other suits a verbal defence may be recorded unless for any reason 
the Court considers a written statement desirable in the circumstances. 

19. Ordinarily the interval between the date of issue of a summons and the day 
fixed for the appearance of the defendant or defendants shall not be less than — 

(a) Where all the defendants reside within the local limits of the jurisdiction of 
the Court : — 

(1) in suits the value of which exceeds Rs. 1,000 — fourteen days ; 

(2) in all other cases— ten days •, 

(4) where any one defendant resides in Burma but beyond the local limits of the 
jurisdiction of the Court— twenty eight days ; 

{c) where any one defendant resides elsewhere in India— eight weeks, 
where any one defendant resides out of India — three months. 

20. Ordinarily a defendant residing within the local limits of the jurisdiction of 
the Court shall not be deemed to have had sufficient time to appear and answer un- 
lesg the process were served on him not less than three clear days before the day 
fixed for appearance. 

2t. All processes ani warrants, except committal and release warrants, shall be 
signed, sealed and issued by the chief clerk. Committal and release warrants and 
commissions shall be signed by the Judge who ordered their issue or by the Regis- 
trar on his behalf. 
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22. Processes or warrants for service or execution within the local limits of the 
jurisdiction of the Court shall be delivered for service or execution to the Bailiff who 
shall endone thereon the date of receipt by him. If the person to be served is known 
to the Bailiff, or to any of his staff, the Bailiff shall cause the process to be served 
forthwith If the person to be served is not so known the Bailiff shall require the 
party applying for the process to provide some person to identify the person to be 
served and shall fix a time when one of the officers will be ready to proceed to effect 
service. 

23. Processes for service in Burma but beyond the local limits of the jurisdiction 
of the Court shall unless otherwise directed be sent by post to a Court at the head 
quarters of a township in which the person to be served resides. If the process is to 
be served out of Burma it shall be sent for service as required by section 28 and 
Order V, Rules 21 to 23 and 25 of the Code, to the Court named by the party at 
whose instance the process is issued. 

24. Unless otherwise ordered a second or subsequent process shall not be issued 
until the previous one has been returned. 

2$. Proof of service may be made by affidavits. Such affidavits must state fully 
all particulars which must necessarily be proved before the summons or process can 
be held to have been duly served. The Bailiff is empowered to administer this oath 
to the deponents of such affidavits. 

26. No summons or other process shall be served or executed on a Sunday, 
Christmas Day or Good Friday except by the special leave of the Court. 

Appearance. 

27. If the defendants or any of them do not appear and the Court is satisfied 
that they have been duly served with the summons the suit shall be heard exparte 
as regards such defendants. 

28. If the defendants or any of them do appear and wish to defend the suit, the 
Registrar shall either direct such defendants or defendant to file a written statement 
before the Judge to whom such case is assigned for trial, allowing such time as may 
be reasonable for the purpose or direct that the case be placed before such Judge 
the following Court day for orders. 

29. Advocate or pleaders instructed to appear and defend on behalf of any one 
or more defendants in a suit may enter appearance on his or their behalf at any time 
before the date for appearance by formal notice in writing addressed to the chief 
clerk and may at the same time file written statements in answer to the plaintiffs 
claim and the case will thereupon bs placed for orders before the Registrar. 

30(1) A minor can only enter appearance by his guardian ad litem. And the 
Court shall upon being satisfied of such incompetence appoint a proper person 
to be such guardian upon application made to it either in the name or on behalf 
of such minor or by the plaintiff. 

2. (a) If on an application by the plaintiff, and after due notice to the proposed 
guardian and to the minor, the proposed guardian is not appointed, the Court may 
appoint one of its officers to act as guardian ad litern^ 

(^) In such case no notice need issue save to the officer concerned, and upon 
his signifying to the Court his consent to act as a guardian.the order appointing him 
shall be made, and he shall thereupon endeavour to get into communicatton with 
the minor's natural guardian or relatives with a view to ascertaining what defence 
should be put in in answer to the plaintiffs claim. 

{c) The Court may at any time direct the plaintiff or other party having the 
conduct of the case to pay into Court a sum sufficient to defray such minor’s 
expenses in defending the suit. 

(3) The procedure provided for by this rule with regard to minors shall be 
adopted mutatis mutandis with regard to persons of unsound mind. 

31. Subject to the coniml of the High Court, the Chief Judge may from time to 
time make such arrangement as he thinks fit for the distribution of the business of 
the Court among the various Judges thereof. And he may whenever it is necemry 
or expedient withdraw any suit or proceeding from any Judge and transfer it to 
himself or to any other Judge for disposal. 

32. Upon a written statement being filed or a verbal defence recorded the 
Judge to whom such case is assiened shaU fix a date for trial, unless the matter 
can be disposed of on the pleadings. 
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Daily file and Cause Lists. 

33 * All pending cases shall be entered in the daily file under the respective 
dates fixed for hearing. 

34 * A daily cause list for each Judge and one for the Registrar shall be prepa- 
red from the daily file and shall show the matters for disposal in such order as the 
Chief Judge shall direct. 

35. Cases in the daily list shall be called on in turn in the order in which they 
appear in the list. 

36. The daily cause lists, shall be affixed to the Court notice boards daily 
before the Court opens. 

Documents filed in Court. 

37. The Chief Clerk is authorised to permit party or his pleader to inspect in 
his presence or in the presence of an officer of the Court any document filed in a 
suit or proceeding in which he is a party or pleader. 

38. Subject to the provisions of Order XIII, Rule 9 of the Code documents filed 
in Court may be returned after fifteen days from the date of judgment unless the 
proceedings have in meanwhile been sent for by the High Court. 

30. No document not in the English language shall unless the Court otherwise 
orders) be read or received in evidence without an authorized translation thereof : — 

Provided that in cases in which the pleadings may be in the Burmese translation 
shall not be required of documents written in the Burmese language. 

40. The Bench Clerk shall make and sign the endorsement required by order 
XllI, Rules 4 and 6 of the Code, on documents admitted or rejected. 

Summons to Witnesses. 

4. A party or his pleader may apply for a summons to a witness in any suit or 
proceeding at any time after the institution and during its pendency. The applica- 
tion shall be presented to the chief clerk. If he thinks that for any reason it should 
not be granted, he shall take the orders of the Registrar on the point. 

42. The party applying shall within twenty four hours from the time when 
the application is filed, pay to the Bailiff such sum for the travelling and other 
expenses of the person or persons summoned as the Bailiff may direct according to 
the following scale : — 


Maximum Minimum. 
Rs. R. A. 


Soldiers, mariners, laboures, carriers, domestic servants, sircars, etc. 

Tradesmen ••• ••• ••• ••• 

Merchants, managers of banks, zamindars gentlemen of property ... 

Auctioneers, brokers professional accountants 

Professional men 

Editors, engineers and surveyors 

Officers in civil employ drawing not less than Rs. 500, — a month, 
according to rank 

Military or Naval officer according to rank 

Shroffs, bunnias, school masters, commanders and officers of ships ... 
Articled and other clerks 

Police Inspectors, petty officers, military and marine ... 
Customs-house officers and Engine drivers... 

Godown Sircars ... ... ••• ••• 

Females according to status 


2 

4 

16 

10 

16 

10 

16 

16 

6 

6 

4 

4 

2 

4 


0 

1 

2 

1 

2 
2 

6 

6 

2 

2 

2 

2 

I 

o 


4 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

8 


In special cases or in 
such fees as it thinks fit. 


cases not provided for in the scale, the Court shall allow 


Provided— 

F/rx//y,— that in cases to which Government is a party— 

(a) no payment into Court will be required for the traveling and other expenses 
of a Government servant who may be required to be summoned at the instance of 
Government to give evidence in his official capacity ; 

(A the amount to be paid into Court for the travelling and the other expenses of 
a Government servant whose salary exceeds Rs 10 and who may be required to be 
summoned at the instance of a party other than Government to give evidence in his 
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official capacity in a Court situate at a distance of more than five miles from his 
headquarters shall be equivalent to the travelling and halting allowances admissible 
under the Civil Service Regulations. 

Secondly, — that a Government servant whose salary exceeds Rs lo per mensem 
giving evidence in his official capacity in a suit to which Government is a party^ 

(a) when giving evidence at a place more than five miles from his headquarters 
shall not receive any thing under these rules, but shall be given a certificate of 
aitendance ; 

(fi) when giving evidence at a place not more than five miles from his head 
quarters shall, in cases where the Court considers it necessary, receive under these 
rules actual travelling expenses, but shall not receive subsistance, special non- 
expert allowances. 

Thirdly — That a Government servant whose salary does not exeed Rs. lo per 
mensem giving evidence in his official capacity shall receive expenses from the 
Court. 

43. The chief clerk shall issue summons as soon as possible after the Bailiff has 
endorsed on the application his receipt for the money paid. ^ 

44. Fees paid to witnesses otherwise than through the Bailiff shall be certified 
to the Court before a witness is examined, and if not so certified shall not be 
allowed in taxation of costs. 

4$. In cases where the witnesses reside beyond the local limits of the jurisdiction 
of the Rangoon Small Cause Court, the Bailiff shall remit the expenses of the 
witnesses by money order to the Court to which the summons is to be sent for 
service. 

46. The Bailiff shall receive all money by other Courts as expenses of wit- 
nesses and commissions. 

47. On receipt of a summons to a witness issued by another Court, the chief 
clerk shall send it to the Bailiff who shall note on it whether any and if so, what 
money has been received as expenses of the witness. If the expenses are sufficient 
the chief clerk shall then make an order for the issue of the summons. 

48. On receiving a commission for the examination of a witness from another 
Court, the Chief Clerk shall send it to the Bailiff, who shall write on it whether any 
and, if so what money has been received as expenses of the witness. If sufficient 
money has been received, the Chief Clerk shall make an order for the issue of the 
summons to the witness, 

49. Auy money received as expenses of witness which remains unexpended 
shall be returned by the Bailiff to the Court of issue, under the orders of the 
Registrar. 

Commissions 

50. The hearing of a suit in which a commission has been issued under Order 
XXVI of the Code shall be post ponded until the return of the commission, unless 
the Court otherwise directs. 

51. An application for commission shall be made promptly after the grounds 
on which it is asked for are known, and shall be accompanied by an affidavit or 
affidavits, setting out the facts relied up)n as grounds for the issue of the commi- 
ssion, and stating when thev first became known to the applicant. 

52. In commission for the examination of witnesses which are addressed to the 
Court and in which the delegation of the commissioner’s duties to an advocate or 
pleader has not been authorized, the Court or the Registrar shall have power to 
appoint such advocate or pleader or official of the Court as he may determine to 
execute the commission. 

53(1) When an order for the issue of a commission to take evidence on 
interrogatories has been made, the party obtaining the order shall, within seven 
days from the date thereof, file his interrogatories, and the documents, if any, to 
accompany the commission and shall serve a copy of the interrogatories on the other 
party or his pleader, who shall file his cross-interrogatories, with the documents, if 
any, to accompanying the same within seven days from such service, and shall serve 
a copy on the other party or his pleader. ,, 

(2) If the commission is for the examination of witnesses viva voce the parly 
obtaining the order shall file a list of witnesses, and all necessary papers and 
documents within seven days from the date of the order. 

54 . The party obtaining an order for a commission shall pay the necessary costs 
of a^ incidMtal to the same within seven days of the date of the order. 
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55 * On default in the observance of these rules by a party obtaining an order 
for a commissi on, the commission shiU not issue without leave of the Court, and 
on default by the opposite party, he shall not be allowed to join in the commission 
without such leave. 


Judgments, Orders and Decrees, 

56. (1) In all suits of over Rs. 1,000 in value the evidence shall be recorded in 
manner provided by order XVlIl, Rule 5, and the judgments shall contain the parti- 
culars required by order XX, Rule 4(2) of the Code. 

(2) In all other suits Order XVIII. Rules 5 to 12 shall not apply and judgments 
shall be in accordance with the provisions of Order XX, Rule 4 (i) of the Code. 

57 (i) Except orally delivered judgments taken down in shorthand, judgments 
and orders shall be pronounced only after they are written. All judgments and orders 
shall bear the date on which they are delivered. 

(2) Decrees shall bear the datt of delivery of judgment, and also the date of 
signature in the hand of a Judge, 

(3) If a party or his pleader intimate to the chief clerk immediately after a judg- 
ment or order has been passed by a Judge, that he wishes to see the formal decree 
or Older before it is submitted for signature, he miy be allowed to do so, and if 
there is any disagreement as to the fo-'m of decree or order, of the taxing or the 
costs, the case shall be set down on the daily lists, on as early a date as may be 
convenient, to speak to the minutes of decree. 

58. When the Court directs that any decree may be paid by instalments, such 
instalments shall, in the absence of any direction to the contrary, be paid into 
Court monthly, and, in default of payment of any one instalment, the whole decree 
or the balance thereof shall become due. 

Execution Proceedings, 

59. Every application for executing a decree shall be in the prescribed form 
and shall be presented to the chief clerk, or such other as the Chief Judge may 
appoint in that behalf, and the application shall, after examination and checked by 
the Execution clerk be put for orders before the third Judge with a report endorsed 
thereon as to whether the requirements of the Code and of these rules have been 
complied with. 

60. Applications under section 39 of the Code to send a decree or order for 
execution to another Court shall be made by verified petition and shall be accom- 
pained by a certified copy of the decree or order. 

61. The certified copy, together with the other documents mentioned in Order 
XXI. Rule 6 of the Code shall be sent by registered post. 

62. The process-fees prescribed for the warrant of attachment and for an order 
of sale shall be annexed to every application for execution by attachment and sale 
of property. 

63. In every application for the attachment of movable property the approxi- 
mate value of the property sought to be attached shall be stated according to the 
best of the applicant's belief. 

64. In application for execution by attachment of movable property it shall be 
expressly stated whether the property sought to be attached is in the possession 
of the judgment-debtor or not, and the place where ihe property is to be found shall 
be clearly indicated, 

65. A warrant issued under Order XXI, Rule 24, of the Code, shall be returnable 
within one month from the date thereof : 

Sale of Attached Property, 

66. As soon as possible after an attachment of movable property, the Bailiff 

shall report 10 the Court the fact of the attachment and shall furnish a list of the 
articles attached and their approximate value, and shall note if any of them are not 
liable to attachment or sale. ... . ^ « . 

^ If any of the articles or things fall within the proviso of Order XXI, Rule 43. of 
the Code, it Fhall be so stated in the report and list. 

67. The report and the list shall be submitted to the Third Judge who shall pass 
such order for the sale as he may think fit, although the decree-holder may not apply 
for a sale order. A warrant for sale shall be sent to the Bailiff, who shall forthwith 
prepare and issue a proclamation. 



1032 


THE CODE OF CIVIL PROCEDURE. (App. VII : Rang. RulSS. 


68. Every proclamation shall be advertised in a local newspaper or advertiser 
for at least fifteen days (except in the case of property mentioned in the proviso to 
order XXI, Rule 43, of the Code,) and no proclamation shall issue until the person 
applying for sale has deposited with the BailifT an amount sufficient to defray the 
expense of advertising. 

69. Movable property falling within the proviso to order XXI Rule 43, of the 
Code shall be sold as soon as 4may be convenient after it has been attached. Other 
movable property shall be sold on the third Saturday after the day on which the 
proclamation shall have been affixed on the Court house. 

Security to Court. 

70. When security is required to be given it shall be taken either in cash or in 
the form of a bond. Such bond shall be with or without sureties as the Judge may 
direct and shall be in favour of the Bailif! of the Court, 

71. When sureties are required and persons resident within the jurisdiction of 
the Court are tendered, the Bailiff shall report whether the principal and sureties 
posses within the jurisdiction of the Court property of value equal to the amount of 
the security required. 

72. No sureties shall without the order of the Judge, be accepted unless they 
make an affidavit or affidavits stating that the property which each of them possesses 
or that their properties combined, are equal in value to the amount of the security 
deman*led, over and above, any incumbrance to which such properties may be liable, 
and, over and above, the amount for which they have previously given security in 
the Court or in any other Court and for which they are at the time liable as 
securities. 

73. On the application of the Bailiff summonses may be issued to persons named 
by him to appear before him or to produce before him documents of title for the 
purpose of bis enquiry Into the value of the property of any person tendered as a 
surety. 

Bailiff^s Commission on sales oj Attached Property. 

74. The commission to be drawn by the B.ailiff on sales of attached property shall 
be at the rate of s per cent. 

The fees paid each mo uh shall be drawn and disbursed to the Bailiff at the end 
of the month under orders of the Registrar. 

Applications generally, 

75. All applications arising out of a suit shall bear the number of such suit unless 
they be applications for execution, for attachment, or arrest before judgment, for 
removal of attachment, for review of judgment, for sanction to prosecute, or mis- 
cellaneous applications which necessitate separate judicial proceedings, or in which 
the petitioner is not a party to the suit. 

76. Every application in writing shall be in the form of a petition, signed by the 
applicant or his recognized agent, or his pleader, and if the Court requires it to be 
verified shall be verified in the same manner as a plaint. 

77. On receiving an application the Court shall (if necessary) direct notice to 
issue for service on the respondent together with a copy of the application to be 
supplied by the applicant. The notice shall be served in the same manner as a 
summons and shall fix date for the hearing of the application. 

Applications to set aside Dismissal Orders or eg parte Decrees. 

78. The Court may, at any time after an application to set aside a dismissal 
order or ex parte decree is presented to the Court, put the parties on such terms 
as to furnishing costs or for security for the amount of the claim and costs by 
payment into Court or otherwise as it shall think fit. 

Part II. 

Ejectment and distresses. 

A. Recovery of possession of immovable property. 

79. An application under Section 17 of the Act shall be in the form of a pi liyt 
in which the applicant shall be the plaintiffi and the occupant the defendant and the 
matter shall be treated as a suit. For the purpose of ascertaining the value of the 
suit tbe annual rental value of the property in respect of which the claim is made 
shall be deemed to be the value of such suit, and such annual value shall be stated 
in the application. 
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to. When an application has been made under section 17 of the Act, the Court 
shall by summons call upon the occupant to show cause why he should not be 
compelled to deliver up the property. 

81. The summons shall be served on the occupant in the manner provided by 
the code for the service of summons on a defendant. 

82. If the occupant does not appear at the time appointed and show cause to the 
contrary, the applicant shall, if the Court is satisfied that he is entitled to apply 
under section 17 of the Act, be entitled to an order addressed to the Bailiff directing 
him to give possession of the property to the applicant on such a day as the Court 
thinks fit to name in such order. 

83. Any such order shall justify the Bailiff in entering after the hour of eight in 
the morning and before the hour of six in the afternoon upon the property named 
therein, with such assistants as he thinks necessary, and giving possession of such 
property to the applicant, after removing if necessary anything found therein. 

84. When the applicant, at the time of applying for any such order as aforesaid, 
was entitled to the possession of such property, neither he nor any person acting in 
his behalf shall be deemed, on account of any error, defect or irregularity in the 
mode of proceeding to obtain possession thereunder, to be a trespasser ; but any 
person aggrieved may institute a suit for the recovery of compensation for any da- 
mage which he has sustained by reason of such error, defect or irregularity. When 
no such damage is proved, the suit shall be dismissed ; and when such damage is 
proved but the amount of the compensation assessed by the Court does not exceed 
ten rupees, the Court shall award to the plaintiff no more costs than compensation, 
unless the Judge who tries the case certifies that in his opinion full costs should be 
awarded to the plaintiff. 


B . — Distress Warrants. 


85. Every application for a distress warrant under section 22 of the Act shall be 
accompanied by an affidavit in the prescribed form and (so long as the Rangoon 
Rent Act 1920, remains in force) by a certificate from the controller certifying the 
standard rent of the premises in respect of which the application is made. 

86. The Court may issue a warrant under its seal and returnable within six 
days, in the prescribed form addressed to the Bailiff. 

The Court may, at its discretion, upon personal examination of the person apply- 
ing for such warrant, decline to issue the same. 

87. Every distress shall be made after sunrise, and before sunset, and not at 
any other time. 

88. The Bailiff directed to make the distress may enter any dwelling house, the 
outer door of which may be open, and may break open the door of any room in such 
dwelling-house and may force open any stable, out-house or other building for the 
purpose of seizing property liable to be seized : — 

Provided that he shall not enter or break open the door of any room appropriated 
for residence of women, which by the usage of the country is considered private. 


8g. In pursuance of the warrant the Bailiff shall seize the movable property 
found in or upon the house or premises mentioned in the warrant and belonging to 
the person from whom the rent is claimed (here- in-after called the debtor), or such 
part thereof as may, in the Bailiffs judgment, be sufficient to cover the amount of 
the said rent, together with the costs of the said distress. 

9 '. The Bailiff may impound or otherwise secure the property so seized in or on 
the house or premises chargeable with the rent. 

01. On seizing any properly under Rule 19 the Bailiff shall make an inventory 
of such property and shall give notice in writing In the prescribed form to the debtor 
or 10 any other person on his behalf in or upon the said house or premises that such 
property will be sold pursuant to ihe provisions of the Act. The date on which the 
sale will be held shall be stated in the notice and shall be not less than seven days 


after the date of seizuie. 

The Bailiff shall, as soon as may 
an(^ notice. 


be, file in the Court copies of the said inventory 


92. The debtor or any other person alleging himself to be the owner of any 
property seized, or the duly constituted attorney of such debtor or other person, may 
apply to the Court to discharge or suspend the warrant, or to release a distrained 
article, and the Court may discharge or suspend such warrant or release such article 

C. P. Code.— 130. 
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accordingly, upon such terms as it thinks just, and may in its discretion give reason- 
able time to the debtor to pay the rent due from him. Upon any such application, 
the costs attendinu: it and attending the issue and execution of the warrant shall be 
in the discretion of the Court, and shall be paid as the Court directs. 

93. If any claim is made to, or in respect of any, property seized under these 
provisions or in respect of the proceeds or value thereof by any person not being 
the debtor, the Registrar, upon the application of the Bailiff who seized the property 
may issue a summons calling before the Court the claimant and the pet son who 
obtained the warrant. 

And thereupon any suit which may have been brought in the High Court in 
respect of such claim shall be stayed and the High Court, on proof of the issue of 
such summons and of the distraint, may order the plaintiff to pay the costs of all 
proceedings in such suit after the issue of such summons. 

And the Court shall adjudicate upon such claim and make such order between 
the parties in respect thereof and of the costs of the proceeding as it thinks fit, 
and such order shall be enforced as if it were an order made in a suit brought in 
the Court. The procedure under this rule shall conform, as far as may be, to the 
procedure in an ordinary suit in the Court. 

94. In any case under Rule 92 or 93 the Judge by whom the case is heard may 
award such compensation by way of damages to the applicant or claimant (as the 
case may be) as the Judge thinks fit, and may for that purpose make such enquiry 
as he thinks necessary ; 

and the order of the Judges awarding or refusing such compensation shall bar 
any suit for the recovery of compensation for any damage caused by the distress, 

95. In default of any order to the contrary made by the Court or by the High 
Court the distrained property shall be sold on the day mentioned in the notice pres- 
cribed by rule and the Bailid shall, on realizing the proceeds pay the amount the- 
reof into judicial deposit ; and such amount shall be applied hrst in payment of the 
bailies commission and the costs of the said distress and then in satisfaction of the 
debt ; and the surplus, if any, shall be paid to the debtor. 

96. No costs of any distress under these provisions shall be taken or demanded 
except those mentioned in the scale of fees prescribed in Appendix B to this 
Schedule. 

The Chief Judge may apply the sum so obtained as costs towards the payment 
of the contingent charges and Bailiff’s remuneration as appears to the said Judge 
expedient. 

97. The Registrar shall keep a book in which all sums received as costs upon 
distresses made, and all sums paid as remuneration to the Bailiff, and all contingent 
charges incurred in respect of such distress, shall be duly entered. He shall 
also enter in the said book all sums realised by sale of the property distrained and 
paid over to landlords under these provisions, 

98. No distress shall be levied for arrears of rent except under these provisions. 

99. The forms prescribed in Appendix B, with such variation as the circums- 
tances may require, shall be used for the purposes therein mentioned. 

Part III. 

Summary Procedure in suit on Negotiable Instruments. 

100. (i) All suits upon bills of exchange, hundis or promissory notes may, in 
case the plaintiff desires to proceed hereunder, be instituted by presenting a plaint 
in the form prescribed with the original bill of exchange, hundi or promissory 
note annexed together with as many copies thereof as there are defendants to 
the suit. The summons shall be in Form No. (e) in Appendix C and it shall not 
be necessary to serve a copy of the plaint on the defendant. 

(2) In any case in which the plaint and summons are in such forms, respectively 
defendant shall not appear or defend the suit unless he obtains leave from the Court 
as here-in-afier provided so to appear and defend and in default of his obtaining 
such leave or his appearance and defence in pursuance thereof, the allegations 
in the plaint shall be deemed to be admitted and the plaintiff shall be entitled to a 
decree for any sum not exceeding the sum mentioned in the summons together 
with interest at the rate specified (if any) to the date of the decree and such sum for 
CQfts as may be prescribed in that behalf unless the plaintifi claims more than such 
Mxfid suiD| in which case the costs shall be ascertainea in the ordinary way, and such 
decree may be executed forthwith * 
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Provided always that, unless otherwise ordered by the Court, the summons to the 
defendant shall have been served upon him : — 

(a) If he resides and is served within the local limits of the jurisdiction of the 
Court, at least five clear days before the returnable date of the summons. 

(^) If he resides and is served without such local limits but in Burma, at least 
ten clear days before the returnable date of the summons. 

(c) If he resides and is served elsewhere in India, at least twenty-one clear days 
before the returnable date of the summons. 

1 01 (i) The Court shall, upon application by the defendant, give leave to appear 
and to defend the suit upon affidavits, which disclose such facts as would make 
it incumbent on the holder to prove consideration or such other facts as the Court 
may deem sufficisnt to support the application. 

The said application and affidavit must be filed in the office of the Registrar and 
copies thereof must be served on the plaintiff or his pleader not later than three 
clear days before the day fixed for the defendant’s appearance. 

(2) Leave to defend may be given unconditionally or subject to such terms as 
to payment into Court, giving security, framing or recording issues or otherwise as 
the Court thinks fit. 

(3) After decree the Court may under special circumstances set aside the decree, 
and, if necessary, stay or set aside execution, and may leave to the defendant to 
appear to the summons and to defend the suit, if it seems reasonable to the Court 
so to do, and on such terms as the Court thinks fit. 

102. In any proceeding under this part the Court may order the bill, hundi 
or note, on which the suit is founded, to be forthwith deposited with an officer 
Of the Court and may further order that all procedings shall be stayed until the 
plaintiff gives security for the costs thereof. 

103. The holder of every dishonoured bill of exchange or promissory note shall 
have the same remedies for the recovery of the expenses incurred in noting the 
same for non-acceptance or non-ptyment or otherwise by reason of such dishonour 
as he has under this part for the recovery of the amount of such bill or note. 

104. Save as provided by this part the procedure in suits hereunder shall be 
the same as the procedure in suits instituted in the ordinary manner. 


Part IV. 


Miscellaneous 


105. All acts which may be done by the Court in regard to the appoinment or 
removal of a guardian ad litem under order XXKIl, Rules 4 and ii, of the Code 
or in regard to the substitution or addition of parties to a suit may be done by the 
Registrar. 

106. Any of these rules which require a Judge '"of the Court to do any act or 
thing, shall be read as applying equally to a Registrar when exercising any of the 
powers conferred upon him under section 34 (0 th® Act or by these rules. 


The Registrar is authorized to grant certificates under section 28 of the Act to 
parties in cases which have been disposed of by him. 

107. Whenever any judgment debtor, who has been arrested or whose property 
has been seized in execution of a decree of the Court, or a decree of another Court 
transferred to it for execution, offers security to the satisfaction of the Court for 
payment of the amount which he has been ordered to pay and the costs, the Court 
may order him to be discharged or the properties to be released upon his furnishing 


suchaiecwity.^^^ to the sanction of the High Court the Court shall frame such forms 
as it may think necessary for any proceeding before it and may from time to time 

alter any of such forms. , , , r 1. a a ^ 

109. Any such agreement as is contemplated by section 15 of the Act must be 
filed with the plaint at the time of its presentation, and shall be m the prescribed 
f(ym, and the mitter shall thereupon be placed before the Chief Judge for orders. 

no. After the disposal of every suit in which a pauper is concerned the chief 
clerk shall send to the Collector of Rangoon a memorandum of the court-fees due 

*°*\ii.^*The*^onowing^p3rtions of Schedule I of the code shall not extend to the 
Court, that is to say 
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{a) So much of the sa!d Schedule as relates to— 

(t) suits excepted from the cognizance of the Court or the execution of decrees 
in such suit ; 

(») the execution of decrees aginst immovable property or the interest of a 
partner in partnership property ; 

(fi) Order X, Rule 3 (record of examination of parties) ; 

(e) Order XL VII, Rules 6 and 7 t 
(a) Orders XLIX to LI. 


PART V. 

Proceedings under other Acts. 

References under the Rangoon Rent Act, ig 30 . 

I12— 121. Deleted. 

122. Proceedings under section 18 of the Rangoon Rent Act, 1920, shall be 
commenced by a petition to be presented to the chief clerk, who will put the same 
up before the Registrar for admission and for directions for notice to issue. 

123. Such petition shall be signed by the party aggrieved or by his pleader, 
shall set out concisely and under distinct heads the ground of objection to the 
decision of the controller and shall be accompanied by a copy of such decision. 

124. Upon the admission of such petition it shall be numbered and registered 
as a reference under the Rangoon Rent Act, 1920, and notice shall thereupon issue 
to the opposite party — that is to say, to the landlord or to the tenant of the premises 
as the case may be. 

125. The Registrar shall at the same time inform the controller and call for 
the proceedings which resulted in the decision complained of and the controller 
shall forward the same to the Court with all reasonable despatch. 

126. Upon due service of the notice on the opposite party the matter shall be 
placed in the cause list of the Chief Judge for disposal. 

127. If the opposite party appears, he shall be given an opportunity of answering 
the case made in the petition, and the matter shall thereafter be set down for 
hearing and dealt with in the manner provided by section 23 of the Rangoon Rent 
Act, 1920. 

128. If the opposite parly does not appear the Chief Judge shall enquire into 
the matter and dispose of the same exparte, 

129. The judgment -of the Chief Judge may confirm, vary or reverse the 
decision of the controller with such orders as to costs as may be in circumstances 
be reasonable. 

130. A copy of the judgment of the Chief Judge shall be forwarded to the 
controller for information and record. 
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Form of Agreement to give jurisdiction to the Court in cases over Rs. 2,000 
in value (section 15 and rule 109). We (or the respective advocates or pleaders, 
as the case may be A. B. of and C. D. 

of do hereby agree that the Rangoon Small 

Cause Court shall have jurisdiction to try this suit brought by A. B. 

Against C. D. for under the provisions of section 15 of the Rangoon 

Small Cause Court;Act, 1920. 

Witness our hands this day of 19 • 

A. B. (or E. F. Advocate for A. B.) 

C. D. (or G. H. Advocate for C. D,) 

Forms nos. 40 and 46. 

Renumber clause 6 and 7 and inserc the following as clause 6 '-6. The per- 

sons, who, to the knowledge of the party are interested in the mortgage security or 
in the right of redemption are as follows, namely : — ’’ 


Appendix B. 

Scale of Fees to be levied in Distress for House rent. 


Sums sued for 

Affidavit and Warrants 

Order to sell 

Commission 

Total. 



to distrain. 




I 


2 

3 

4 

5 

Rs. Rs. 


Rs. A. 

Rs. A. 

Rs. A. 

Rs. A. 

I and under 

5 

0 4 

0 8 

0 8 

I 4 

S and under 

10 

0 8 

0 8 

I 0 

1 0 

10 and under 

15 

0 8 

0 8 

I 8 

2 8 

15 and under 

20 

0 8 

I 0 

2 0 

3 8 

20 and under 

25 

0 12 

1 0 

2 8 

4 4 

25 and under 

30 

I 0 

1 0 

3 0 

5 0 

30 and under 

35 

1 0 

I 0 

3 8 

5 8 

35 and under 

40 

I 0 

1 8 

4 0 

6 8 

40 and under 

45 

1 4 

2 0 

4 8 

7 12 

45 and under 

50 

I 8 

2 0 

5 0 

8 8 

50 and under 

60 

2 0 

2 0 

6 0 

10 0 

60 and under 

80 

2 8 

2 8 

6 8 

11 8 

80 and under 

100 

3 0 

3 0 

7 0 

13 0 

Upward of 

100 

3 0 

3 0 

7 per cent. 


The above scale includes all expenses, except in suits where the tenant disputes 
the landlord's claim and witnesses have to be summonded in which case each sum- 
monsj in cases where the amount claimed is Rs. 40 or under must be paid for at 
four annas each, and twelve annas where the amount claimed is above the amount ; 
and also where pens are kept in charge of property distrained, four annas per day 
must be paid per man. 

FOBMS. 


IN THE RANGOON SMALL CAUSE COURT. 


Form of Affidavit (Rules 85 to 99) 


A B. 


C. D. 

1 . A. B. of 

(or affirm) and say that C. D. 
to in the sum of Rs. 

and premises No. in 

wit, from to 

Sworn or affirmed before me this 


Vs. 


Plaintiff 

Defendant. 


in the town of make oath 

of is justly indebted 

for arrears of rent of the house 
due for months, to 

at the rate of Rs. per mensem, 

day of 

Commissioner for « 


IN THE RANGOON SMALL CAUSE COURT 

Form of warrant (Btde 86) 

I hereby direct you to distrain the movable property of C. D. on the house and 
premises situate at No. , in for the sum of rupees, 
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the costs of distress, according to the provisions of Schedule I, Part II, of the 
Rangoon Small Cause Court Act, 1920. 


Dated the 
To E. F, 


day of 


19 


Signed and sealed 
Bailiff. 


annexed 
defendant in 


IN THE RANGOON SMALL CAUSE COURT 

Form of Inventory and Notes (Buie 91 ). 

(State particulars of property seized). 

Take notice that I have this day seizjd the movable property contained in the 
above inventory for ihe sum of rupees being the amount of 

month’s rent due to A. B. on and that unless you pay the 

amount thereof, together with the costs of this distress, 

or obtain an order from one of the Judges or the Registrar of the Rangoon Small 
Cause Court to the contrary the same will be sold, pursuant to the provisions of the 
Schedule I, Part 11 , of the Rangoon Small Cause Court Act, 1920, at (i) 
at o’clock on the day of 19 . 

Dated the day of 19 . 

Signed E. F. 

To C. D. Bailiff. 

APPENDIX C 

(See Rule 100.) 

(a) Suit p>y payee of Pro-note against Maker. 

(Cause title) 

Particulars Rs. a. p. 

Principal ••• ••• ••• ••• ••• 

Interest ••• ••• ••• ••• 

Costs ••• ••• ••• ••• 

The plaintiff above named states as follows ; — 

1. By a Promissory Note dated the day of 

hereto and marked with the letter A and duly executed by the 
Rangoon for value received the defendant promised to pay to the plaintiff or order 
the sum of Rs, on demand together with the interest at the rate of 

per cent, per annum. 

2. The defendant has not paid the same or any part thereof (or except the 

sum of Rs. is now due to plaintiff for principal and Rs. 

for interest.) 

3. The sum of Rs. for principal and Rs. for interest 

The plaintiff claims judgment for the sum of Rs. and for cost etc. 

I, A. B., the plaintiff above-named, do solemnly declare that 1 am personally 
acquainted with the facts of the case and the facts stated in this plaint are true to 
roy knowledge. 

(Signed) A. B. 

Plaintiff. 

(b) SUIT BY Endorsee of a Pro-note against Maker and Endorser. 
Cause title 

Particulars Rs. A. P. 

Principal ••• ••• ••• ••• ••• 

Interest ,,, ... ••• ••• ••• 

Cost ••• ••• ••• ••• 

The plaintiff abovenamed stales as follows : — 

I. By the pro-note dated the day of annexed hereto and 

marked with the letter A, which was, as I am informed by C. D. and truly believe, 
duly executed .by the first Defendant at Rangoon for value received the said first 
defendant promised to pay to the second defendant the sum of Rs. on 

demand together with interest thereon at the rate of per cent, per 

annum. 

• 2. On the day of 19 ,1 loe second defendant duly 

endorsed the pronote to me for valuable consideration. 

3. The sum of Rs. is now due to plaintiff for principal and Rs. 

for interest. 

The plaintiff claims judgment for tne sum of R3. and for the costs, etc, 
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J; A B the plaintiff above named, do hereby declare that except as to the matters 
stated to be on information and belief, which 1 believe to be true, I am personally 
acquainted with the facts of this case, and the facts stated in the plaint are true to 
my knowledge. 

(Signed) A. B. 

Plaintiff. 

(c) Suit by Payee of cheque against Drawer 

(Cause title) R. A. P. 

Particulars 

Principal 

Interest 

Costs 

The plaintiff above-named states as follows : 

1. On the day of 19 the defendant for 

value received duly signed and delivered to the plaintiff the cheque, dated the 

day of and drawn on the 

Bank for the sum of Rs. which is annexed hereto and 

marked with the letter A. 

2. On the day of the said cheque was duly 

presented to the said Bank and was dishonoured of which due notice was given 
to the defendant. 

3. The sum of Rs. is now due to plaintiff for principal and 

Rs. for interest. 

The plaintiff claims judgment for the sum of Rs. and for 

costs, etc. 

(d) Suits by the Endorsee of a Bill of Exchange against the 

ACCEPTOR AND PAYEE. 

Cause title Rs. A. P. 

Particulars 

Principal 

Interest 

Costs 

Notarial charges 

The plaintiff above-named states as follows : — 

1. The Bill of Exchange dated the day of hereunto 

annexed and marked with the letter A was drawn by X. Y. of upon 

the first defendant for the sum of Rs. payable three months after 

date with interest at the rate of per cent, per annum, and was accepted 

by the first defendant and endorsed to the second defendant to the plaintiff. 

2. The said bill was duly presented for payment on the dajr of 

and was dishonoured, and the plaintiff has incurred the following 
Notarial charges : — 

3. The sum of Rs. is now due to plaintiff for principal and 

Rs. for interest. 

The plaintiff claims judgment for the sum of Rs. and for costs, etc. 

(e) Summons (Rule ioo) 

Cause title. 

To A. B. of (address and description of Defendant) 

Whereas has institated a suit against you under Part 111 of the Rangoon 
Small Cause Court Rules for Rs. balance of principal and interest due to 

him as the payee (or endorsee or as the case may be) of a Pro-note (or Bill of 
Exchange or Hnndi or as the case may be) of which a copy is hereto annexed, you 
are hereby summoned to obtain leave from the Court to appear and defend the suit. 

In default whereof the plaintiff will be entitled to obtain a decree for the said sum 
and costs as mentioned below. 

Leave to appear may be obtained on an application to the Court supported by^ 
affidavit showing that there is a defence to the suit on the merits or that if it is 
reasonable that you should be allowed: to appear in the suit. 

The day of 19 is fixed for your ^pear- 

ance before the Judge of this Court and the said application and affidavit 
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must be filed in the office of the Registrar and copies thereof must be served on 
the plaintiff or his pleader not later than three clear days before the said day. 

Particulars of Claim. 

(As stated in plaint,) 

Given under my hand and the seal of the Court this day of 19 , 

Chief Clerk. 

Notes. — (1) If you admit the claim you should pay the money into Court 
together with the costs of the suit to avoid execution of the decree which may be 
against your person and property or both. 

(2) The address for service of plaintiff (insert address). 

Order LIV. 

The following shall be inserted as Order LIV : 

I, Clnssification of Civil Records. 

The records of civil judicial proceedings, whether suits or cases, in all Civil 
Courts other than Small Cause Courts, and exclusive of suits and cases disposed of 
.under Small Cause Court (procedure by Courts invested with Small Cause Court) 
jurisdiction, shall be divided into the following four classes 

• Class I— Records of— 

(a) suits and cases affecting immovable property including suits for foreclosure, 
redemption, or sale, with the exception of cases on an application for removal of 
attachment ; suits in which any question relating to a title to land or to some 
interest in land, as between parties having conflicting claims thereto, is In issue ; 

{b) suits in respect of the succession to an office, or to establish or set aside an 
adoption, or otherwise to establish the status of individual ; 

(c) suits relating to public trusts, charities or endowments, and any proceedings 
ancillary to such suits. 

Class II. — Records of the following suits and cases, except such of them as 
affect immovable properly : — 

(^r) All suits and cases for probate and letters of administration and for the 
revocation of the same ; 

(b) cases under the Guardians and Wards Act, 1890, relating to the guardian- 
ship of minors and the administration of their property ; 

(^) cases under the Indian Lunacy Act, 1912, relating to the guardianship of 
lunatics and the care of their estates ; 

{d) administration suits. 

Note. — An application by an executor or administrator or by the guardian of a 
minor or lunatic, to sell, mortgage, etc,, property belonging to the estate, is an appli- 
cation in the case, and, together with all the proceedings connected with it, must 
form part of the record of the case. 

Class III. — Records of — 

{a) all suits which do not come under class I or class II ; 

(b) cases under the Succession (Property Protection) Act, 1841 ; cases under 
the Succession Certificate Act, 1889 ; cases under Parts III and IV of the Land 
Acquisition Act, 1894 ; cases under the Provincial Insolvency Act, 1920, other than 
those in which receivers appointed under that Act have transferred or otherwise 
dealt with immovable property ; case» under the Code of Civil Procedure to transfer 
a decree when no application for execution is pending ; 

(c) cases on an application for removal of attachment in which immovable 
property is concerned ; 

{d) such other cases as the High Court may from time to time direct to be 
included. 

Note. — Proceedings under the Code of Civil Procedure for the restoration of a 
suit or appeal or for a review of judgment, are proceedings in the suit or appeal and 
must form part of the record relating thereto. 

Class IV. — Records of— 

{a) execution proceedings in which any order affecting immovable property is 
psfSsed ; 

(b) all other execution proceedings. 

Note, — Each application for execution shall be treated as a separate case, the 
record of which shall include the papers on all matters, connected with the execution 
from the date on which the application was presented until it is finally disposed of, 

C. P. Code— 131 
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In these rules the word ‘suit’, ‘case’ or ‘proceedings’ includes an appeal, revision 
or reference ; and if a suit, case of proceedings comes under tjvo or more of the above 
four classes, the records of such suit, case or proceeding shall be classified under 
that class for which the period of preservation as hereinbefore prescribed is longest. 

It is directed that records of cases under section 14 of the Legal Practi- 
tioners Act, 1S79, shall be included in Class 111 of the Rules for the classification 
of Civil Records. 

. II.— Arrangement of Records. 

2. Every record under Classes I, II and III shall be divided as the trial proceeds 
into three files A, A A and B provided that if there are no documentary exhibits, 
the AA file may be omitted. 

File A shall be called the Trial Record and, in cases other than appeals, shall 
contain besides the fly-leaf with index of contents : — 

(a) Diary. 

(^) Plaint or petition instituting the case. 

(c) Plaint attached to the plaint to define the land sued for. 

(//) List of documents produced with the plaint when not endorsed on the plaint, 
Order VII, Rule 9. 

(^) List of documents relied on by plaintiff, but not produced. Order VII, 
Rule 14. 

(/) List of documents produced by the parties at the first hearing, Order XllI, 
Rule I (2). 

(^) Written statements or counter-petitions of the parties. 

m Petitions, proceedings and orders in interlocutory matter ; and summonses 
on defendants and process-servers’ reports and affidavits of process-servers and 
identifiers with the orders of the Court thereon in ex-parte cases. 

(0 Opening proceedings. 

(/) Issues. 

(^) Oral evidence for plaintiff* * * § taken in Court and on Commission. 

(/) Oral evidence for defendant f taken in Court and on Commission. 

(w) Report of Commissioner appointed under Order XXVI. 

(») Award of arbitrators or petition of compromise. 

(o) Report or account of a Receiver. 

(^) Judgment. 

\q) Decree. 

(r) Final decree in mortgage or administration suits. 

(5) Copies of orders and decree in appeal and revision. 

(/) Order absolute for sale in mortgage cases, together with proclamation, sale, 
report, order of confirmation and certificate of sale. 

The judgment of the Appellate Court, if any, shall be filed after the decree and 
any further evidence recorded and any finding of the lower Court, together with the 
final order in apppeal shall be filed thereafter in that order. 

File AA shall be called the exhibit record and shall contain besides the fly-leaf 
and the table of contents : — 

(a) List of documents admitted in evidence from plaintiff.* 

\b) Documents t admitted in evidence for plaintifi*.* 

ULList af documents admitted in evidence for defendant, t 

(d) Documents X admitted in evidence for defendant, t 

File B shall be called the process record and shall contain besides the fly leaf 
with table of contents ; — 

{a) Power of attorney. 

(^) Summonses and other processes and affidavits relating thereto. § 


* Substitute ‘‘defendant” if defendant begins. 

f Substitute “plaintiff” if defendant begins. 

} Document not admitted in evidence must not be filed with the record, ^but 
should be returned to the party who produced them. 

§ Summonses on defendants and process-servers’ reports and affidavit of process- 
servers and identifiers with the orders of the Court thereon in ex-parte cases shoqid 
be on the file 
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{c) List of witnesses. 

(d) Petitions relating to adjournments, attendance of witnesses, etc. 

{e) Other papers not included in Trial Record. 

(/) Letters, etc., calling for records, etc. 

3. Every record under class IV shall consist of two files, A and B. File A 
shall contain besides the fly leaf with table of contents : — 

(a) Diary. 

{b) Application for execution. 

(c) Papers received from Court which psssed the decree, Order XXI, Rule 6 
id) Plans of lands to be attached. 

{e) Petitions, proceedings and orders in interlocutory matters. 

(/) Petitions objecting to the execution, other than claims under Order XXI, 
Rule 58. 

(yf) Warrants and prohibitory orders issued to effect execution by attachment 
or delivery of property, and returns thereto, 

(/O Warrant of sale. 
it) Proclamation of sale. 

(;) Report of result of sale. 

(ife) Order cufirming sale. 

(/) Copy of certificate of sale. 

(m) Applications for payment of money in deposit and the orders thereon. 
in) Receipts or acknowledgment of satisfaction. 

(o) Final order. 

iP) Copy of order in appeal or revision. 

File B shall contain all other papers. 

4. The A file of the trial record of an Appellate Court shall contain, besides the 
fly leaf with table of contents 

(£i) Diary. 

(^) Memorandum of appeal. 

(c) Copy of judgment and decree of lower Court. 

{d) Written statements, if any. 

{e) Petitions, proceedings and orders in interlocutory matters. 

(/; Oral evidence,if any. 

U) Judgment. 
l/t) Decree. 

Copy of judgment and decree in second appeal or revision. 

The B file shall contain all other papers. 

5. The record of suits decided by Small Cause Courts, or tried under Small 
Cause Court, procedure, shall consist only of one file. 

APPENDIX D. 

Forms Nos. 12 to 23. 

Renumber Forms Nos. 12 to 23, Appendix D, Nos. 10 to 21 respectively. 

APPENDIX E, 

Form No. 5. 

In the heading of Form No. 5 for the words and figures ‘‘Order 21, rule 6’^ the 
word and figures “section 41” shall be substituted. 

Form No. 15 A. 

The following shall be inserted as Form No. 15 A 


“No. 15 A, 

f ^'orm of receipt for money deposited in connection with the attachment of pro* 
y together with notice to decree-holder. • 

1q (he Court of execution case No. 

of 19 . 

versus 


Received the sum of Rs. on account of the following expenditure 

to be incurred in connection with attachment of property as per list appended. 
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Rs. ; A. 

1 

P. 

1 

! 

1 ' 

1 


Process Fees Rules— 

I. 

Custody fees 

Rule * IS (0 (b) 

2. 

Feeding charges ... 

(»0 (2)- ♦ 17 (,) ^ e ) («) 

3- 

Conveyance charges 

(2)- 

4. 

Other expenses 
(to be specified) 



Total. ... 


M i?.- The dec ree-hoHer is party warned that the sum deposited by him for - 
receiving charges will be exhausted on the day of 19 * 

and that unless a further deposit is made before that date the attachment will 
cease. 

Dated this day of 19 . 

List of Property to be attached. 


APPENDIX VllL 

Rules made by the Chief Court of Oudh at Lucknow. 

[Notification No. 1368 XIV— 107 - 21 . 

April 25, 1927. 

In continuation of Notification No. 3293 XIV— 107-21, dated December i, 1926, 
under section 122 of the Code of Civil Procedure, Act No. V of 1908, and with the 
previous approval of the Local Government, the Chief Court is pleased to make the 
following amendments in the rules in the first Schedule of the said Code ] 

First Schedule to the Code of Civil Procedure^ 1908. 

Order III. 

In Order III, rule 5, ybr the words “on the pleader of any party” substitute the 
words **on a pleader who has been appointed to act for any party.” 

Order IV. 

7 b sub- rule (2) of order IV, rule I, a the following words — "and, except with 
the permission of the presiding officer, for reasons to be recorded, no plaint shall be 
admitted until the necessary process-fee has been paid into Court.” 

Order V. 

To Order V, rule I, add a new sub-rule (i A) after sub-rule (i) as follows : — 

(lA) A party shall file, with his application for the issue of a summons to the 
defendant or opposite party, a printed summons foYm, in duplicate, one part being in 
Urdu and the other in the Nagri character, duly filled up, execept in respect of the 
date of appearance and of the summons in a bold, clear and easily legible hand- 
writing : provided that— 

{a) if the party, to be served is an European British subject, the party 
applyioi' for the issue of the summons shall file a special form waich shall be filled up 
in English ; and, 

(b) the presiding officer may, in his discretion, direct that such forms in gene- 
ral 01 that any particular such form be filled up entirely in the office of the 
Court ® 

/if Order V, rule 2, omtt the words "or, if so permitted by a concise statement.” 


* Strike out if used in Courts other than the High Court of Judicature at Ran- 
goon, and the Small Cause Court, Rangoon. 

t Strike out if used in the High Court of Judicature at Rangoon and the. Small 
Cause Court, Rangoon. 
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Order V, rule 15, /or the words “Where in any suit the.defendant cannot be 
found” substitute the words “Where a summons has been issued to a defendant on 
the institution of a suit and he is absent from the address stated in the summons.” 

In Order V, between rules 20 and 21, insert the following : — 

“20A (i).^ Where the defendant resides in British India outside the Province of 
Oudh and within the limits of headquarters town of a district in that Province, a 
summons may be served on him by registered post, and in this case, where an 
acknowledgment purporting to be signed by the defendant or on an endorsement 
by a postal servant that the defendant refused service has been received, the 
process shall, unless the contrary is proved, be deemed to have been served.” 

(2) Where the registered address of the defendant or opposit party, as defined 
in Order yiH, rule ii, is within the limits of a headquarters town or of a municipa- 
lity of India (including Burma, or Ceylon) a notice, summons or other process may 
be served on him at that address by registered post and such service shall be 
deemed to be as effectual as if the notice or process had been personally served.” 

In Order V, rule 25, substitute the word “may” in place of the word “shall.” 

In Order V, rule 26 (^), after the words, "the summons may”, insert the words, 
“in addition to or in substitution for the method permitted by rule 25.” 

In Order V,rule 27, insert the word “air** between the words ‘‘military” and “or.‘* 

To Order V, rule 28, add the following 28 (a), and re-number the present rule 
as {b). 

“28(a). Where the defendant is an officer in His Majesty’s Military, Naval or 
Air forces the Court shall send the summons direct to him for service together with 
a copy to be retained by him. 


Order VII. 

In Order VII, rule 9 (i), for the words “and if the plaint is admitted, shall pre- 
sent” substitute the words “and shall, at the same lime, present” also delete the 
words “unless the Court. ..present such statements” as well as sub-rules (2) and (3), 
and re-number sub rule (4) as sub-rule (2) deleting the words “or statements”. 

In Order VII, substitute the following for rule 14, sub-rule (2) ; — 

“14 (2). Where he relies on any other documents as evidence in support of his 
claim, he shall enter, all of them, in a list to be added or annexed to the plaint and 
shall produce in Court, when the plaint is presented, such of them as are in his 
possession or power. In regard to the documen s not in his possession or power, 
he shall, if possible state in whose possession or power they are, and shall cause 
them to be summoned for production before the Court on a date to be fixed by the 
Court for the purpose”. 

Explanation. — A certified copy of a public document is a document “in the 
power” of a party, but where a document is in the possession of a porson other than 
the plaintiff, it will not be deemed to be "in the power” of the plaintiff. 

Delete rule 1 5. 

To Order VII add the following rules : — 

“19. Every plaint or original petition shall be accompanied by an address at 
which service of notice, summons or other process may be made on the plaintiff or 
petitioner. This address shall be called the registered address, and service thereat 
shall be deemed to be sufficient service. « 

20. Any party subsequently added as plaintiff or petitioner shall, in like manner, 
file a registered address at the time of applying or consenting to be joined as 
plaintiff or petitioner. 

21. A registered address shall be within the local limits of the district Court 
within which the suit or petition is filed, if the plaintiff or petitioner resides or 
carries on business within these limits. 

22. If a plaintifi or petitioner fails to file a registered address, as required above, 
he shall be liable, at the discretion of the Court, to have his suit dismissed or his 
petition rejected. 

An order under this rule may be passed by the Court suo tnotu, or on the 
application of any party. 

23. Where the registered address of the plaintiff or petitioner is within the 
limits of a headquarters town or of a municipality of India (including Burma or 
Ceylon), a notice, summons or other process may be served on him at that address 
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by registered post And such service shall he deemed to be as effectual as if the 
notice or process had been personally served. 

24> In all cases to which rule 23 does not apply, where a plaintiff or petitioner 
is not found at his registered address and no agent or adult male member of his 
family on whom a notice or process can be served is present, a copy of the notice 
or process shall be affixed to the outer-door of the house. If, on the date fixed, 
such plaintiff or petitioner is not present another date shall be fixed and a copy 
of the notice, summons or other process shall be sent to his registered address by 
registered post and such service shall be deemed to be as effectual as if the notice 
or process had been personally served. 

25. Whenever a plaintiff or petitioner has engaged a pleader to act for him, a 
notice or process for service on him shall be served in the manner prescribed by 
Order III, rule 5. unless the Court directs service at his registered address : 

Provided that, where a notice is served on a pleader under the above rule, he 
shall be given sufficient time to communicate with his client and to receive ins- 
tructions. 

Explanation — Where 10 days* time has been allowed under this rule this shall 
be deemed sufficient time within the meaning of this proviso, in the absence of an 
application made within such 10 days by the pleader concerned for further time. 

26. A plaintiff or petitioner who wishes to change his registered address shall 
file a verified petition, and the Court shall direct the amendment of the record 
accordingly. Notice of such petition shall be given to such other parties to the 
suit or proceedings as the Court may deem it necessary to inform, and may be 
either served upon the pleader for such parties Or be sent them by registered post, 
as the Court thinks fit. 

27. Nothing in rules 19 to 26 shall prevent the Court from directing the service 
of a notice or process in any other manner if, for any person, it thinks fit." 

Order VIII. 

To Order VIII, rule I, add the following as rule 1 (2), and read iht existing rule I 
as rule 1 (i) 2 — 

**1(2). The defendant shall file with his written statement a list of all the docu- 
ments on which he relies as evidence in support of his case, shall produce with 
written statement such of the documents as are in his possession or power, and shall 
cause the others to be summoned on a date te be fixed by the Court for the purpose." 

Explanation — A certified copy of a public document is a document** in the power" 
of a party, but where a document is in the possession of a person other than the 
defendant, it will not be deemed to be "in the power*' of the defendant. 

To Order VIII add the following rules : — 

**ii. Every defendant in a suit or opposite party in any proceeding shall on 
the first day of his appearance in Court, file an address (to be called the 'registered 
address') for service on him of any subsequent notice, summons or other process ; 
and, if he fails to do so, shall be liable at the discretion of the Court to have his 
defence or reply if any, struck out, and to be placed in the same position as if he 
had made no defence or reply. 

An order under this rule may be passed by the Court suo motu or on the appli- 
cation of any party. 

12. Rutes 21, 23 and 25 to 27 of Order VII shall apply, so far as may be, to 
addresses for service filed under the preceding rule, and rule 24 shall, in the same 
manner, apply but as if the words at the beginning : *In all cases to which rule 23 
does not apply’ were omitted. 

13. Nothing in rules, 11 and 12 shall apply to the notice prescribed by Order 
XXI. rule 22.** 

Order IX. 

In Order IX, rule 13, irfweew the words •‘was not duly served or that** the 
words *he was prevented by any sufficient cause’’, insert the words notwithstanding 
due service of the summons,'* and at the end of the rule add the following proviso : 

"Provided also that no ex parte decree shall be set aside under this rule on the 
ground that the summons was not duly served, if the Court is satisfied that the 
defendant had information of the date of hearing sufficient to enable him to appear 
and answer the phdntifiPs claim”. 
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Where a summons has been served under Order V, rule 1 5, on an 
adult male member having an interest adverse to that of the defendant in the sub- 
ject-inaticr of ihe suit, it shall not be deemed to have been duly served within the 
meaning of this rule. ^ 


Order XIII, 

For Order XIII, rule I substitute the following 

“i. (i) The parties or their pleaders shall produce, or cause to be produced, 
on the date fixed by the Court, under Order VII, rule 14, and Order VIII, 
rule I (2), or on any subsequent date which may be fixed by the Court for 
the purpose, all the documentary evidence of every description in their posses- 
sion or jwwer on which they intend to rely, and which has not already been 
filed in Court, and all documents which the Court has permitted or ordered to be 
produced. 

(2) The parties or their pleaders may also file, with the permission of the 
Court, either on the date of hearing or any subsequent date to be fixed by the 
Court for the purpose, a supplementary list ol further documents on which they 
intend to rely, and such documents shall be produced by them within the time 
fixed hy the Court. 

(3) The Court shall receive the documents so produced, provided that 
(whenever the documents are produced at any stage of the cause) they are 
accompanied by an accurate list thereof prepared in such form as the Chief Court 
may direct.** 

Explanation . — A certified copy of a public document is a document “in the 
power** of a party, but where a document is in the possession of a person other than 
the plaintiff or defendant it will not be deemed to be “in the power*’ of the plaintiff 
or defendant. 

In Order XIII, rule 4 (i) {d) insert the words “in the Judge*s own handwriting** 
between the words ’‘statement** and**o{ its having been so admitted.** 


Order XVI. 


Fuie /. 


For Order XVI, rule I, substitute the following 

"i. (i) The Court may, in any suit or class of suits, require any party to file by a 
date to be fixed by the Court, a list of witnesses whom he proposes to produce ; and 
may, if necessary, direct that such list be kept in a sealed envelop for such time as 
the Court considers desirable. 

Where such a list has been called for from any party, the latter shall not, except 
for special reasons, be permitted to summon or produce as witness any person whose 
name has not been entered in the list. 

(2) Subject to the provisions of sub rule (i) the parties may,* after the suit is • 
instituted, obtain, on application to the Court or to such officer as it appoints in this 
behalf, summonses to persons whose attendance is required either to give evidence 
or to produce documents.’* 

To Order XVI, rule 8, add the following provisos : — 

“Provided that any party may, with the sanction of the Court, himself or by his 
agent effect service on his own witness as if he were an officer of the Court ; but in 
this case no diet money paid to a witness by a pirty or by his agent shall be 
included in the costs of the suit unless the ''witness verifies such payment before an 
officer of the Court 

“Provided, also, that the special procedure for the service of summons upon 
defendant under Order V , rule 20A (i), shall not apply to service of summons under 
this Order.** 

Order XVII. 


the following to Order XVII, rule 2, as sub-rule 2(2) and read the existing 

rule 2 as 2(1) , . , , . , • , , 

“(2) Where before any such day the evidence or a substantial portion of the 
evidence of any pariy has been recorded, and such party fails to appear on such day 
*lhc Court may, in its discretion proceed wah the case as if such party were present 

and may dispose of it on the merits." r •, j ^ 

£r//rt#a//0».— No parly shall be deemed to have failed to appear if he is either 
present in person, or is represented in Court by his agent or pleader though engaged 
only for the purpose of making an application. 
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For the existing rule 3 of Order XVII, suhsiiiuie the following : — 

*‘Where any party to a suit to whom time has been granted fails, without reason- 
able excuse, to produce his evidence, or to cause the attendance of his witnesses, or 
to comply with any previous order or to perform any other act necessary to the 
further progress of the suit for which time has been allowed, the Court may, notwith- 
standing such default and whether such party is present or not, proceed to decide 
the suit on the merits.'* 

Order XXL 

//t rule 5, /or the word ‘‘district” where it occurs after the word “same” and 
“different,” rif a// “province.” 

To rule 6, add the following as sub- rule (2) and re-numher 6 as 6 (i) : — 

“(2) Such copies and certificates may, at the request of the decree-holder, be 
handed over to him, or to such person as he appoints in a sealed cover to be taken 
to the Court to which they are to be sent.** 

In rule 1 1 fox clause (/) of sub-rule (2), substitute the following ; — 

“(/) The date of the last application, if any.’* 

In rule 17, sub-rule (i), delete the last sentence beginning with the words “and if 
they'* and ending with the words “to be fixed by it*’ and substitute the following sen- 
tence in lieu thereof. — 

“and if they have not been complied vdth the Court may allow the defect to be 
remedied then and there, or may fix a time within which it should be remedied ; and 
in case the decree-holder fails to remedy the defect within such time, the Court may 
reject the application.” 

In rule 22, /br the words “one year,’* wherever they occur in this rule read the 
words "ihree years.” 

To sub-rule (2) of the rule add the following proviso : — 

“Provided that no order for the execution of a decree shall be invalid by reason 
of the omission to issue a notice under this rule unless the judgment-debtor has 
sustained substantial injury by reason of such omission.*’ 

In rule 24 (3), after the words at the end of the sub-rule, ‘‘be executed,** add tho 
words, “and a day shall be specified on or before which it shall be returned to Court.“ 
For the existing rule 25 (2), substitute the following : — 

“(2) Where the endorsement is to the effect that such officer is unable to exe- 
cute the process the Court may examine him personally or upon affidavit touching 
his alleged inability and may, if it thinks fit, summoi^ and examine witnesses as to 
such inability and shall record the result.” 

In rule 26 (3) for the words, "the Court may,” read the words, "the Court shall 
unless good cause to the contrary is shown." 

In rule 31, sub-rules (2) and (3) for the words "six months*’ substitute the words 
"three months or such further time as the Court may, in any special case, for eood 
cause shown, direct.” 

In rule 32 (3), for the words "one year” substitute the words “three months,” 
and at the end of the sub-rule add the words "and the Court may also, for good 
cause shown, extend the time for the attachment remaining in force for a period not 
exceeding one year.” 

In rule 32 (4) for the words “one year ’ substitute the words “three months, or 
such further time as may have been fixed by the Court under the previous 
sub-rule.” 

In rule 39 (5) delete the words “in the civil prison.” 

In rule 53, sub-rule (i) (^) in the third line, and in sub-rule (4) in the eighth line 
otter the words “to such other Court” add the words, "and to any other Court to 
which the decree has been transferred for execution,” 

/« sub-rule (6), for the words, “after receipt of notice thereof** the words, 
“after receipt of notice, or with the knowledge thereof.” 

To rule 54 add the following sub-rule 54 (3) : — 

“(3) The order shall take effect as against purchasers for value in good faith 
from the date when a copy of the order is affixed on the property, and against all 
other transferees from the judgment-debtor from the date on which such order il 
made.** 

For rule 55 substitute the following : — 

“(I) Where an application has been made to the Court under section 73, 
sub-section (i), for rateable distribution of assets in respect of the property of a 
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judgment-debtor by a person other than the holder of the decree for the execution 
of which the original order of attachment was passed, 'notice shall be sent of the sale 
officer executing the decree. 

(2) Where— 

(a) the amount decreed [which shall include the amount of any decree passed 
against the same judgment-debtor, notice of which has been sent to the 
sale officer under sub-rule (i)] with costs and all charges and expenses 
resulting from the attachment of any property are paid into Court ; or, 

(3) satisfaction of the decree [including any decree passed against the same 
judgment-debtor, notice of which has been sent to the sale officer under 
sub-rule (i)], is otherwise made through the Court or certified to the 
Couit ; or 

(c) the decree [including any decree passed against the same judgment- 
debtor, notice of which has been sent to the sale officer under sub-rule 
(i)], is set aside or reversed, the attachment shall be deemed to be 
withdrawn, and in the case of immovable property, the withdrawal 
shall, if the judgment-debtor so desires be proclaimed at his expense^ 
and a copy of the proclamation shall be affixed in the manner pres- 
cribed by the last preceding rule.*’ 

-For rule 57 subsiiiuie the following : — 

“57. Where any property has been attached in execution of a decree, and the 
Court for any reason passes an order dismissing the execution application, the Court 
shall direct whether the attachment shall continue or cease. If the Court omits to 
make any such direction, the attachment shall be deemed to subsist.’' 

In rule 58, add the following words to sub-rule 58 (2) : — 

‘‘or may in its discretion make an order postponing the delivery of the property 
after the sale pending such investigation. And in no case shall the sale become 
absolute until the claim or objection has been decided." 

In rule 68. for the words “fifteen days’' read the words “seven days.” 

//f rule 69 (2) for the word "seven” read word “fourteen,” and add the 
following proviso : — 

•‘Provided that where the principal judgment-debtor or one of the principal 
judgment-debtors, if there are more than one, appears and gives his consent, the 
Court may dispense with the consent of the other judgment-debtor or judgment- 
debtors who have failed to attend in answer to a notice issued under rule 66," 

Forx\x\Q 72 (i) suhstituie the following : — 

“72(1) The holder of a decree, in execution of which property is sold, shall be 
competent to bid for, or purchase the property, provided that the judgment-debtor 
may, by application, supported by an affidavit, apply to the Court to debar the 
decree-holder from purchasing the property; and the Court may, on such appli- 
cation, either debar the decree-holder from purchasing the property, or grant 
permission to do so on such terms as may seem just.’' 

In sub-rule (2; for the words "with such permission" read the words “the 
properly sold." 

Delete sub-rule (3). 

In rule 75 (2) after words “being stored" the words ‘*or where it appears 
to the Court that the crop can be sold to greater advantage in an unripe state.’' 

To rule 84 (2), add the following 

"The Court shall not dispense with the requirements of this rule in a case in 
which there is an application for rateable distribution of assets.” 

/« rule 89, sub-rule ( I )/or the words ^‘any person before such sale” read 

the words, “the judgment-debtor, or any person deriving title through the judgment- 
debtor, or any person holding an interest in the property." 

To rule 90, add the following second proviso 

“Provided also that no such application for setting aside the sale shall be enter- 
tained upon any ground which could have been, but was not put forward by the 
applicant before the commencement of the sale." 

In rule 92, sub-rule (i) after the words, “the Court shall” insert the word^', “sub- 
ject to the provisions of rule 58 (2)." 

In rule 98, after the words, “at his instigation.'' wherever they occur, insert the 
words "or on his behalf,” and after the words "thirty days" at the end of the rule 

C. P. Code —132 
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adti the words/'and may order the person or persons whom it holds lesponsible for 
such resistance or objections to pay jointly or severally in addition to costs, reason* 
able compensation to the decree-holder for the delay and expense caused to him in 
obtaining possession. The order made thereon shall have the same force and be 
subject to the same conditions as ts appeal or otherwise as if it were a decree ” 

/n rule 99, for the words in brackets “(other than the judgment-debtor)” rea^ the 
words in brackets “(other than the persons mentioned in rules 95 and 98 hereof;.*’ 

To order XX aifti the following rules 

“104. The Court may. in the case of any debt due to the judgment-debtor (other 
than a debt secured by a mortgage or a charge on a negotiable instrument, or a 
debt recoverable only in a Revenue Court), or any movable proper. y not in the 
possession of the ju igment-debtor, issue a notice to any person (hertinafter called 
the garnishee, liable to piy such debt, or to deliver or account for such movable 
proper'y, calling upon him to appear before the Court and show cause why he should 
not pay or deliver into Court the debt due from or the property deliverable by him 
to such judgment-deb or, or so much thereof as may be sufficient to satisfy the 
decree and the cost of execution 

105 If the garnishee does not forthwith, or within such time as the Court may 
allow, piy or deliver into Court the amount due from or the property deliverable by 
him to the judgment-debtor, or so much as may be sufficient to satisfy the decree and 
the cost of execution and does not dispute his liability to pay such debt or deliver 
such movable property or if he does not appear in answer to the notice, then the 
Coiut may order the garnishee to comply with the terms of such notice and on such 
order execution may issue as though such order were a decree against him. 

to6. If the garnishee disputes his liability the Court, instead of making such 
order, may order that any issue or question necessary for determining his liability 
be tried aa though it were an issue in a suit ; and upon the determination of such 
issue shall pasi such order upon the notice as shall be just. 

107. Whenever in any proceedings under these rules it is alleged or appears 
to the Court to be probable, that the debtor property attached or sought to be 
attached belongs to some third person, or that any third person has a lien or charge 
upon, or an interest in it, the Court may order such third person to appear and state 
the nature of his claim, if any, upon such debt or property and prove the same, if 
necessary. 

108. After hearing such third person, and any other peison who may subse- 
quently be ordered to appear, or in the case of such third or other person not 
appearing when ordered, the Court may pass such order as is hereinbefore provided 
or make such other order as it shall think fit, upon such terms in»all cases with 
respect to the lien, charge or interest, if any, of such third or other person as to 
such Court shall seem just and reasonable. 

109. Payment or delivery made by the garnishee, whether in execution of an 
order under these rules or otherwise, shall be a valid discharge to him as against 
the judgment-debtor, or any other person ordered to appear as aforesaid, for the 
amount paid, delivered or realized although such order of the judgment may be 
set aside or reversed. 

110. Debtsowing from a firm carrying on busir^ess within the jurisdiction 
of the Court may be attached under these rules, although one or more members 
of such firm may be resident out of the jurisdiction : 

Provided that any person having the control or management of the partnership 
business or any member of the firm v^ithin the jurisdiction U served with the 
garnishee order, an appearance by any member pursuant to an order shall be 
sufficient appearance by the firm. 

111. The costs of any application urder these rules and of .*iny proceedings 
arising therefrom or incid«*n*al thereto or any order made thereon, shall be in the 
discretion of the Court. 

112. (1) Where the liability of any garnishee has been tried and determined 
under these rules the order shall have the same force, and be subject to the same 
conditions as to appeal or otherwise as if it were a decree. 

(2} Orders not covered by sub-rule (1) shall be appealable as orders made fn 
execution. 

Illusiration,-^\n application for a garnishee order is dismissed either on the 
ground that the debt is secured by a charge or that there is no prima fade evidence 
uf ^ebt due. This ortfer is appealable as an order in execuii'^p. 
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1 13. All the rules in this Code relating to service upon either plaintiffs or defen- 
dants at the address filed or subsequently altered under Order VII or Order VIll 
shall apply to all proceedings taken under Order XXXI or section 47. 

1*4. The following form shall be used under the provisions of rale 104 of Order 
XXi 

Suit no. of ig , 

Decree-holder, 


versus 


To 


Judgment-debtor, 


Whereas it is alleged that a debt of Rs, is due from you to the 

judgment-debtor : 

Or that you are liable to deliver to the above-named judgment-debtor the 
property set forth in the schedule hereto attached ; take notice that you are hereby 
required on or before the day of 19 , to pay into this Court 

the said sum of Rs. to deliver or account to the nazir of this Court 

for the movable pr^'perty detailed in the attached schedule, or otherwise to appear 
in person or by advocate, vakil or authorized agent in this Court at 10-30 in the 
forenoon of the day aforesaid and show cause to the contrary, in default whereof an 
order for the payment of the Slid stm, or for the delivery of the said property 
may be passed agiinst you. 

Dated this, day of 19 , 

Mumif 


Subordinate Judge, 
At 


Order XXV. 

To Order XXV, rule I, nr/rf sub-rules I (4) and (S) ; — 

“(4) Where the plaintiff has, for the purpose of being financed in the suit, trans- 
ferred or agreed to transfer any share or interest in the property in suit to a person 
who is not already a party to the suit, the Court may order such person to be made 
a plaintiff to the suit if he consents, an I may, either of its own motion or on the 
application of any defendant, order such person within a time to be fixed by the 
Court to give security for the payment of ail costs likely to be incurred by any 
defendant, in case of his default, the Court may dismiss the suit so far as his right 
to, or interest in, the property in suit is concerned, or may declare that he shall be 
debarred from claiming any right to, or interest in, the property in suit. 

(5) If such person declines to be made a plaintiff the Court may implead him as 
a defendant and may order him, within a time to be fixed by the Court to give 
security for the payment of all costs likely to be incurred by any other defendant. 
In case of his default, the Court may declare that he shall be debarred from claiming 
any right to, or interest in, the property in suit.*’ 

Order XXVI. 

In rule 18. sub-ru^e (i) after the words •'agents or pleaders” substitute a comma 
for the full-stop, and add the following words :--“and shall direct the party apply- 
ing for the examination of the witness, or in its discretion any other party to the 
suit, to supply the Commissioner with a copy of the pleadings and issues.** 

Order XXXII. 

^dd the following proviso to rule 3, sub rule (4) . • t. 

"Provided that if the minor is under ten years of age no such noiKe shall be 
issued to him.** 

the following rule 4 , , , , * 

•‘4, (i) Where a minor has a guardian appointed or declare 1 by competent 
authority no person other than such guardian shall act as next friend, except by 

fcave of the Court. . . , , x 1. • r j ^ 

(2) Subject to the provisions of sub-rule (ly any person who is of sound mind 
and had attained majority may act as next friend of a minor, unless the interest of 
such person is adverse to that of the minor, 01 if he is a defendant, or the Court 
for other reasons to be recorded considers him unfit to act. 
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( 3 ) Every next friend shall, except as otherwise provided by sub-rule (5) of this 
rule, be entitled to be re-imbursed from the estate of the minor any expenses 
incurred by him while acting for the minor. 

(4) The Court may, in its discretion, for reasons to be recorded, award costs of 
the suit, or compensation under section 35 A or section 95 against the next friend 
personally as if he were a plaintiff. 

(5) Costs or compensation awarded under sub-rule (4) shall not be recoverable by 
the guardian from the estate of the minor, unless the decree expressly directs that 
they shall be so recoverable.” 

Add the following rule 4A : — 

'‘4A. (i) Where a minor has a guardian appointed by competent authority no 
person other than such guardian shall be appointed his guardian for the suit unless 
the Court considers for reasons to be recorded, that it is for the minor’s welfare that 
another person be appointed. 

(2) Where there is no such guardian, or where the Court considers that such guar- 
dian should not be appointed, it shall appoint as guardian for the suit the natural 
guardian of the minor, if qualified, or where there is no such gu^irdian, the person 
in whose care the minor is, or any other suitable person who has notified the Court of 
his willingness to act, or failing any such person, an officer of the Court. 

Explanation. — An officer of the Court shall, for the purposes of this sub-rule, in- 
clude a legal practitioner on the roll of the Court. 

(3) No person shall, without his consent be appointed guardian for the suit : 
provided that in all cases the consent of such person shall be presumed, unless within 
fifteen days of receipt of notice from the Court, he notifies to the Court, his refusal to 
accept appointment as such guardian. Refusal to accept notice shall be presumed to 
be refusal to act. 

(4) Where an officer of the Court is appointed guardian for the suit under sub-rule 
(2) the Court may direct that the costs to be incurred by such officer in the perfor- 
mance of his duties as such guardian shall be borne either by the parties or by any 
One or more of the parties to the suit, or out of any fund in Court in which the minor 
is interested, and may give directions for the re-payment or allowance of such costs 
as justice and the circumstances of the case may require.” 

Order XXXIV. 

In rule 4, sub-rule (2) after the words “the Court may”, insert the words ‘*of 
its own motion ; or.” 

Read the present rule 15 as rule 15(1) and add as sub-rule (2) the following 

**Where a decree orders payment of money and charges it on immovable 
property on default of payment the amount can be realized by sale of that property 
in execution of that very decree/* 

Order XXXIX. 

In rule I delete the words or “wrongfully sold in execution, of a decree” in clause 
la\ and delete the word “sale” after the words *, damaging, alienation,” and add the 
following proviso to the rule 

“Provided that if it appears to the Court that the property in suit is in danger 
of being wrongfully sold in execution of a decree, the Court may also by order grant 
a temporary injunction restraining the Court executing the decree from confirming 
the sale held in execution of the decree until the disposal of the suit on until further 
orders.” 

Order XLI. 

For the exis*ing rule 3 substitute the following : — 

^'3 (0 Where the memorandum of appeal is not drawn up in the manner herein- 
before prescribed, or accompanied by the copies mentioned in rule 1, sub-rule (1) 
it may be rejected, or where the memorandum of appeal is not drawn up in the 
manner prescribed, it may be returned to the appellant for the purpose of being 
amended within a time to be fixed by the Court or be amended then and there. 

To rule 14, add the following sub-rule 

“(3) Provided that in a case where a respondent has not appeared either during 
the hearing of the case in the Court from whose decree or order the appeal is pre- 
ferred, or at any proceeding subsequent to that decree, it shall only be necessary 
for the Court to make one attempt to effect personal service on such respondent or, 
if such respondent is dead, on his legal representative ; and, thereafter service may 
be effected by affixing a notice in somie conspicuous place in the Court-house of the 
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District Judge within whose jurisdiction the suit or proceeding was instituted along 
with one or other of the following methods, namely, publishing the notice in a 
newspaper or affixing it to the wall or door of the chaupal of the village where the 
respondent last resided or any other method as the Court may direct.** 

To Order XLl, add the following as rule 38 : — 

“38(1) An address for service filed under Order VII, rule ig, or Order VIII, rule 
II, or subsequently altered under Order Vll rule 26, or Order VllI, rule 12, shall 
hold good during all appellate proceedings arising out of the original suit or petition. 

(2) Every memorandum of appeal shall state the addresses for service given by 
the opposite parties in the Court below, and notices and processes shall issue from 
the appellate Court to such addresses. 

(3) Rules 21, 22, 23 and 24 of Order VII shall apply so for as may be, to 
appellate proceedings.'* 

Order XLIII. 

In rule I («)/orthe words “an order under rule 23 of Order XLP* “an v 

order.'* 

Add the followidg as rule 3 : — 

'‘3. In every appeal under rule I in every miscellaneous case, and in every suit 
dismissea for default, a formal order shall be drawn up stating clearly the determina* 
lion of the appeal or case, the costs incurred, and the parties, if any, by whom such 
costs are to be paid.'* 

Order XLVI. 

Add the following as rule 8 

“8. Rule 38 of Order XLI shall apply, so far as may be, to proceedings under 
this Order.” 

Order XLVIl. 

Add the following as rule 10 : 

“10. Rule 38 of Order XLI shall apply, so far as may be, to proceedings under 
this Order”. 

Order XLVIII. 

Rule /. 

Before the words “Every process issued” prefix the words “Except as provided 
in Order IV, rule I (2).*' 

Add the following as rule 4 ; — 

“4. Except as otherwise provided in every interlocutory proceeding and in every 
proceeding after decree in the trial Court, the Court may, either on the application 
of any parly, or of its own motion, dispense with service upon any defendant who 
has not appeared or upon any defendant who has not filed a written statement.” 

Order LH. 

After Order LI a//// the following as Order LII : — • 

“Rule 38 of Order XLI shall apply, so far as may be, to proceedings under 
section 115 of the Code. 


APPENDIX IX. 

RULES FRAMED BY THE COURT OF THE JUDICIAL COMMISSI- 
ONER CENTRAL PROVINCES. 

Order III. 

Rule J.—In rule 5 substitute the words “on a pleader who has been appointed to 
act for any party’’ for the words “on the pleader of any party”. 

Order IV. 

Rule I. —Rule (i) is substituted by the following sub-rule (i) 

“i (i) Every suit shall be instituted by presenting to the Court or such officer as 
it appoints in this behalf a plaint together with as many true copies on plain paper 
of the plaint as there are defendants, for service with the summons upon each 
defendant, unless the Court, for good cause shown, allows time for filing such 
copies. 

tn Rule I, insert the following sub-rule as sub-rule (2) and re-nuniber the old 
sub^rute as sub-Iule (3) i— 
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“(2) The Court-fee chargeable for such service shall be paid in the case of suits 
when the plaint is hledi and in the case of all other proceedings when the process is 
applied for.'* 

Order V. 

Rule 15. — In rule 15 substitute the words “When the defendant is absent or can 
not be personally served” for the words *‘VVnerc in any suit the defendant can not be 
found.'* 

Rule 17. — To rule 17, add the following proviso ; — 

‘‘Provided that where a special service has been issued, and the defendant refu- 
ses to sign the acknowledgment it shall not be necessary to afifix a copy as directed 
hereinbefore.'* 

Rule 2 1 A. — After rule 21, add the following : — 

“2iA. The Court may, notwithstanding anything in the foregoing rules, cause 
the summons of its own Court or of any other Court in British India to be addressed 
to the defendant at the place where he ordinarily res.des or carries on business and 
sent to him by registered post prepaid for acknowledgment provided that such place 
is a town or village in the Akola Revenue taluk. An acknowledgment purporting 
to be signed by the defendant or an endorsement by a postal servant that the 
defendant refused service may be deemed by the Court issuing the summons to be 
prima facte proof of service." 

Rule 25. — In rule 25, substitute the word ‘‘may*’ for the word ‘‘shall**. 

Rule 25A. — After rule 25. insert the following new rule : — 

‘*25^. Where the defendant resides in British India but outside the limits of 
the Central Provinces, the Court, may, in addition to any other mode of service, 
send the summons by registered post to the defendant at the place where he is 
residing or carrying on business. An acknowledgment purporting to be sii^ned by 
him, or an endorsement by a postal servant that the defendant refused service may 
be deemed by the Court issuing the summons to be ppma facte proof of service.” 

Rule 26. — In rule 26 insert the words "in addition to or in substitution for the 
method permitted by rule 25*' between the words "may*' and ‘be sent.” 

ORDER. VII. 

Rule g.— Substitute the following for rule g 

**g(i) The plaintiffs shall endorse on the plaint or annex thereto a list of the 
documents (if any) which he has provluccd along with it. 

(2) The chief ministerial officer of the Court shall sign such lists and the copies 
of the plaint presented under rule i of Order IV, it “on examination, he finds them 
them to be correct.’* 

Rules 19 to 23. — Insert the following as rules 19 to 23 af»er rule 18 

*'19. Every plaint or original petition shall be accompanied by an address at 
which service of process may be made on the plaintiff or the petitioner. The address 
shall be within the local limi>s of the civil district in which the suit or petition is 
filed, or of the civil district in which the party ordinarily resides, if w.thin the 
limits of the Central Provinces and Berar. This address shall be called the 
"registered address'* and it shall hold good throughout interlocutory proceedings 
and appeals and aLo for a further period of two years from the date of the final 
decision and for all purposes including those of execution. 

“20. Any party subsequently added as plaintiff or petitioner shall in like manner 
file a registered address at the time of applying or consenting to be joined as 
plaintiff or petitioner. 

* 21. (1) If the plaintiff or the petitioner fails to file a registered address as 
required by rule ig or 20, he shall be liable, at the discretion of the Court., to have 
his suit dismissed or his petition rejected. An order under this rule may be passed 
by the Court suo motu or on the application of any party. 

(2) Where a suit is dismissed or a petition rejected under sub rule (i) the 
plaintiff or the petitioner may apply for an order to set the dismissal or the rejection 
aside and if he files a registered address and sitisfies the Court that he was 
prevented by any sufficient cause from filing the registered address at the proper 
time, the Court shall set aside the dismissal or the rejeciion upon such terms as toP 
costs or otherwise as it thinks fit, and shall appoint a day for proceeding with the 
suit or petition. 

22. Where the plaintiff or the petitioner is not found at his registered address 
and no agent or adult male member of his family on whom a process can be setved 
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is present, a copy of the process shall be affixed lo ibe outer door of the house and 
such service shall be deemed to be as effectual as if the process had been personally 
served. 

23. A plaintiff or petitioner vtho wishes to change his registered address shall 
file a verified peii ion and the Court shall direct the amendment of the lecord accord- 
ingly. Notice of such petition shall be given to such other parties to the suit or 
proceedings as the Court may deem it necessary to inform.” 

Order VIII. 

Rules II to 13. — After rule 10 insert the following rules ii — 13 ; — 

“11. Every defendant in a suit or opposite party in any proceedings, shall on 
the first day of his appearance in Court, file an address for service on him of any 
subsequent process. The address shall be within the local limits of the Civil 
District in which the suit or petition is filed or of the Civil District in which the 
party origimlly resides, if wi hin the limits of the Central Provinces and Berar. 
This address shill be called the ‘registered address’ and it shdl hold good through- 
out intcrlo:utory proceedings and appeals and also for a further period of two years 
from the dale of final decision and for all purposes including those of execution. 

“12 (i) If the defendant or the opposite party fails to file a registered address 
as required by rule 1 1 he shall be liable, at the discretion of the Court 10 have his 
defence struck out and to be placed in the same position as if he had made no 
defence. An oidcr under this rule may be passed by the Court or on the 

application of any patty. 

(2) Where the Court has struck out the defence under sub-rule (1) and has 
adjourned the hearing of the suit or the proceeding and where the defendant or the 
opposite party at or before such hearing, appears and assigns sufficient cause 
for his failure to file the registered address he may upon such terms as the Court 
directs as to costs or otherwise be heard in answer to the suit or the proceedings 
as if the defence had net been struck out, 

(3) Where the Court has struck out the defence under sub-rule (1) ani has 
consequently passed a decree or order, the defendant or the opposite party, as the 
case may be, may apply to the Court by which the decree or order was passed for 
an order to set aside the decree or order; and if he files a registered address 
and satisfies the Court that he was prevented by any suffie’ent cause from filing the 
address, the Court shall make an order, setting aside the decree or order as against 
him upon such terms as to costs or otherwise as it thinks fit, and shall appoint a 
day for proceeding with the suit or proceeding : 

Provided that where the decree is of such a nature that it can not be set aside 
as against such defendants or opposite party only it may be set aside as against all 
or any of the other defendants or opposite parties. 

13. Rules 20, 22 and 23 of Order VII shall apply so far as may be, to addresses 
for service filed under rule 11.” 

Order IX, 


Rule 13.— Add the following as a further proviso to rule 13 

“Provided also that no such decree shall be set aside merely on the ground of 
irregularity in service of summons, if the Court is satisfied that the defendant knew, 
or but for his wilful conduct would have known of the date of hearing in sufficient 
time lo enable him to appear and answer the plainiifTs claim. , 

Explanaiion.-~\VhM a summons has been served under Order V rule 15, 
on an adult male member hating an interest adverse t) that of the defendant in 
the subject-matter of the suit, it shall not be deemed to huve been duly served 

within the meaning of this rule.** n- • * 

In rule 13 for the words “he was prevented by any sufficient cause from 
appearing" the words ‘There was sufficient cause for his failure to appear shall 

*** Re-number the existing rule 13 as sub-rule 13(1) and after it, add the following 

V‘“( 5 ™Th?pi? 7 visionsofsection 5 of the Indian Limitation Act, IX of 1908, shall 

apply to applications under sub-rule (i).” 

ORDER XIII. 

Rule 9.— Add the following as sub-rule (2) of rule 9 and re-number the present 
9ub-rule (2) as sub-rule (3) 
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**( 2 ) Where the document has been produced by a person who is not a party 
to the suit, the Court may and, at the request of the person applying for the return 
of the document, shall order the party at whose instance the document was produced 
to pay the cost of preparing the certified copy.** 

Order XVI. 

Rule 2(1).— Insert the following as an exception to Rule 2(1) 

“Exception.— when applying for a summons for any of its own officers, Govern- 
ment will be exempt from the operation of sub-rule (i)*'. 

Rule 3. — Substitute the following for rule (3) 

"3(1) The sum so paid into Court, shall except in case of a Government servant, 
be tendered to the person summoned, at the time of serving the summons, if it can 
be served personally. 

(2) When the person summoned is a Government servant the sum so paid in 
Court shall be credited to Government. 

ExetpUon (i).— In cases in which Government servants have to give evidence 
at a Court situate not more than 5 miles from their head-quarters, the actual 
travelling expenses incurred by them may when the Court considers it necessary, 
be paid to them. 

Exception (2). — A Government servant whose salary does not exceed Rs. 10 
per mensem may receive his expenses from the Court.*' 

Rule 4. — After the word '^summoned" where it occurs first in sub-rule (i) insert 
the following : — 

*'or where such person is a Government servant, to be paid into Court.’* 

Order XVllI. 

Rule 2.— Insert the following as sub-rule (4) to rule 2 

“(4) Notwithstanding anything contained in this rule the Court may order that 
the production of evidence or the address to the Court may be in any order which 
it deems fit.*’ 


Order XX. 

In sub-rule (2) of rule 1 1 in Order XX for the words *'and with the consent of the 
decree-holder** the words **and after not*ce to the decree-holder” shall be substi.uted. 

Order XXL 

Rule I — (<i) In sub-rule (i) after the words “a decree” insert the words “or 
an order ; '* 

(h) for clause {a) the following clause (a) shall be substituted : 

*‘{a) by deposit in, or by postal money order to, the Court whose duty it is to 
execute the decree or order ; or”; 

{c) in clause (d) after the word ''decree*' insert the words "or order** ; and 

\d) to sub-rule (2) insert the following proviso : — 

"Provided that, when the payment is made by money-order the notice may be 
given by registered post by the judgment-debtor direct to the decree-holder.’* 

Rule II. — After sub-clause (v) of clause 0) of sub rule ( 2 ) of rule 11 , add the 
following proviso ; — 

' Provided that, when the applicant files with his application a certified copy 
of the decree, the particulars specified in clauses (b), (c) and (h) need not be given 
in the application.’* 

Rule 16. — In rule 16, after the words “which passed it** insert the words “or to 
any Court to which it has been sent for execution.” 

Rule 17. — In sub-rule (i) of rule 17, for the words "and. if they have not been 
complied with. ..within a time to be fixed by it * substitute the words 'and, if they 
have not been complied with, the Court may allow the decree to be remedied then 
and there, or may fix a time within which it should be remedied and, in case the 
decree-holder fails to remedy the defect within such time, the Court may reject 
the application '* 

Rule 22.— -In rule 22 for the words “one year” whenever they occur, substitute* 
the words “three years.” 

To sub-rule (2) of rule 22 add the following proviso : — 

“Provided that no order for the execution of a decree shall be invalid by 
reason of the omission to issue a notice under the rule, unless the judgment-debtor 
has sustained substantial injury by reasontof such omission,*' 
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Rule 24. In sub-rule (3) of rule 24 , for the word “executed** substitute the words 
"returned to the Court**. 

Rule 26. Fn sub-rule (3) of rule 26, substitute the words “shall unless cfood 
cause to the contrary is shown** for the word “may." 

Rule 3?. — In sub-rules (2) and (3) of rule 31 for the words ‘six months’* 
wherever they occur, substitute the words “three months or such further time as 
the Court may in any special case, for good cause shown, direct.*’ 

32— («) In sub-rule (3)— (/) for the words ‘'one year*’ substitute the words 
'three months** ; («) afier the words “application” insert the words “and the Court 
may also, for good cause shown, extend the time for the attachment remaining in 
force for a period not exceeding one year** ; and (b) in sub-rule (4) for the words 
“one year’* substitute the words “three months ; or such further time as may have 
been fixed by the Court under sub-rule (3).** 

Rule 39. — To sub-rule (i) of rule 39, the following words shall be added : — “and 
for the cost of conveyance of the judgment-debtor from the place of his arrest to 
the Court-house." 


“(^) For sub-rules (4) and (S) the following sub-rules shall be substituted 

**(4) Such sum (if any) as the Judge thinks sufficient for the subsistence and 
cost of conveyance of the judgment-debtor for this journey from the Court-house to 
the Civil prison and from the Civil prison, on his release, to his usual place of 
residence together with the first of the payments in advance under sub-rule (3) for 
such portion of the current month as remains unexpired, shall be paid to the proper 
officer of the Court before the judgment-debtor is committed to the civil prison, 
and the subsequent payments (if any) shall be paid to the officer in charge of the 
civil prison. 

(5) Sums disbursed under this rule by the decree holder for the subsistence and 
the cost of the conveyance “if any, of the judgment-debtor shall be deemed to be 
costs in the suit’* 

Rule 53.— In clause {b) of sub-rule (1) and in sub-rule (4) of rule 53, after 
the words “to such other Court’* insert the words “and to any other Court to 
which the decree has been transferred for execution.’’ In sub-clause (rV) of 
clause (b) of sub-rule (1) of rule 53, after the word “judgment-debtor" insert 
the words “with the consent of the said decree-holder expressed in writing or 
with the permission of the attaching Court,** and (b) for the words “its own’’ subsit- 
tute the words “the attached. ’’ 


Rule 54.— Alter sub-rule (2) of rule 54, insert the following sub-rule 

“The order shall take effect as against purchasers for value in good faith from 
the date when a copy of the order is affixed on the property and agaiiist all other 
transferees from the judgment-debtor from the date on which such order is made.*’ 

Rule 57. — For rule 57 substitute the following rule : — 

‘•57. Where any properly has been attached in execution of a decree, and the 
Court for any reason passes an order dismissing the execution application, the Court 
shall direct whether the attachment shall continue or cease. If the Court omits to 

make any such direction, the attachment shall be deemed to have ceased to exist." 

Rule S8.— In sub-rule (2) of rule 58, after the word “objection” where it occurs for 
the second lime, insert the following words : — , v » • . 

•'Or, where the property to be sold is immovable property, the Court may, in its 
discretion, direct that the sale be held, but shall not become absolute until the claim 
or objection is decided.'* 

Rule 6 s.— In rule 65 of Order XXI, the following sentence shall be added. 


”*'“Such officer or person shall be competent to declare the high^t bidder as 
purchaser at the sale, provided that, where the sale is made in, or with the precincts 
of the Court-house, no such declaration shall be made without the leave of the 
Court.” 


• Rule 66.— In clause (e) of sub-rule (2) of rule 66, after the word "property” insert 
the words :— “including the decree-holder's estimate of the approximate market 

Rule 69.- In sub-rule (2) of rule 69. for the words “seven days” substitute the 
words ‘fifteen days.** 

C. P. Code -133 
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Rule 7S"— In sub-rule (2) of rule 75, after the words ‘being stored" insert the 
words or, where it appears to the Court that the crop can be sold to greater advan- 
tage in an unripe state." 

Rule 8$.-— In rule 85 of Order XXI, the following explanation shall be added, 
namely When an amount is tendered on any day after i p. m. 

but paid into Court on the next working day between 1 1 a. m. and i p. m. the 
payment shall be deemed to have been made on the day on which the tender is 
made.” 

Rule 89.^In sub-rule (1) of rule 89 for the words “any person either owning such 
property or holding an interest therein by virtue of a title acquired before such 
sale*’ substitute the words "any person claiming any interest in the property sold at 
the lime of the sale or at the time of the petition, or acting for or in the interest of, 
such person.” 

Rule 90-— After the proviso to sub rule (i) of rule 90, insert the following further 
proviso : — 

‘‘Provided also that no such application for setting aside the sale shall be 
entertained upon any ground which could have been, but was not put forward by 
the applicant before the commencement of the sale.” 

Rule 92. — In sub-rule (0 of rule 92 after the word “make” insert the words 
“subject to the provisions of rule 58(2).** 

Rule 94.— In rule 94, add a comma after the word "sold” and insert the words 
“the amount of the purchase money” between the word ‘‘sold” and the word "and.** 

Rule 98.— In rule 98 (a) after word ‘instigation in** both places when it occurs, 
insert the words “or on his behalf* : and (b) after the words ‘‘thirty days** insert 
the words 

“and may order the persons or persons whom it holds responsible for such 
resistence or obstruction to pay jointly or severally, in addition to costs, reasonable 
compensation to the decree-holder or the purchaser, as the case may be, for the 
delay and expense caused to him in obtaining possession. The order made thereon 
shall have the same force and be subject to the same conditions as to appeal or 
otherwise as if it were decree.* 

Rule 99.— In rule 99 , for the word ‘‘judgment-debtor** where it occurs in brackets 
substitute the words persons mentioned in rule 95 or 98.” 

Order XXV. 

Rule I.— In rule 1(1) insert the words ‘‘or that any plaintiff is being financed by a 
person not a party to the suit** between the words “other than the property in suit** 
add ‘‘the Court may.** 

Rule a. — After rule 2 add the following new rule ; — 

‘‘3. (i) Where any plaintiff has, for the purpose of being financed in the suit 
transferred or agreed to transfer any share or interest in the property in suit to a 
person who is not already a party to the suit, the Court may order such person to be 
made a plaintiff to the suit if he consents, and may either of its own motion or on 
the application of any defendant order such person, within a time to be fixed by it 
to give security for the payment of all costs incurred and likely to be incurred by 
any defendant. In the event of such security not being furnished within the time 
fixed, the Court may make an order dismissing the suit so far as his right to or, 
interest in, the property in suit is concerned or declaring that he shall be debarred 
from claiming any right to, or interest in, the property in suit. 

(2) If such person declines to be made a plaintiff the Court may implead him as 

a defendant and may order him, within a time to be fixed by it, to give security for 
|he payment of all costs incurred and likely to be incurred by any other defendant. 
In the event of such security not being furnished within the time fixed the Court 
may make an order declaring that he shall be debarred from claiming any right to, 
or interest in, the property in suit. 

(3) Any plaintiff or defendant against whom an order is made under this rule 
may apply to have it set aside and the provisions of.sub-rules (2) and (3) of rule 2 
shall apply mutatii tnutandis^ to such application.” 

Order XXXIl. « 

Rules 3 Rnd 4-— For rules 3 and 4 substitute the following 

“3. Where the defendant is a minor, the Court, on being satisfied of the fact 
of his minority, shall appoint a proper person to be guardian for the suit of such 
iRiuor. 
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4(1) Any person who is of sound mind and has attained majority may act as 
next friend of a minor or as his guardian for the suit : 

Provided that the interest of such person is not adverse to that of the minor and 
that he is not, in the case of a next friend, a defendant, or in the case of a guardian 
for the suit a plaintiff. 

(2) Where a minor has a guardian appointed or declared by competent authority, 
no person other than such guardian shall act as the next friend of the minor or as 
his guardian for the suit unless the Court considers, for reasons to be recorded, that 
it is for the minor’s welfare that another person be permitted to act in either 
capacity/ . , ^ , 

Addas Rule 14A. 14 A. (i) No person except the guardian appointed or declar- 

ed by competent authority, shall, without his consent, be appointed guardian for 

the suit. , . u* • j 

(2) An order for the appointment of a guardian for the suit may be obtained 
upon application in the name and on behalf of the minor or by the plainliff. 

(3) Unless the Court is otherwise satisfied of the fact that the proposed guardian 
has no interest adverse to that of the minor in the matters in controversy in the 
suit and that he is a fit person to be so appointed, it shall require such application 
to be supported by an affidavit verifying the fact. 

(4) No order shall be made on any application for the appointment as guardian 
for the suit of any person, other than a guardian of the minor appointed or declared 
by competent authority, except upon notice to the proposed guardian for the suit 
and to any guardian of the minor appointed or declared by cornpetent authority, 
or where there is no such guardian, the person in whose care the minor is and after 
hearing any objection that may be urged on a day to be specified in the notice. 
The Court may, in any case, if it thinks fit, issue notice to the minor also 

(O (a) Where, on or before the specified day, such proposed guardian fails to 
appear and express his consent to act as guardian for the suit, or, where he is con- 
sidered unfit, or disqualified under sub-rule (3). the Court may. in the absence of any 
ottherpersonfitand willing to act, appoint any of its officers or a pleader to be 

^ (b) In any case in which there is a minor defendant the Court niay direct that 
a sufficient sum shall be deposited in Court by the plaintiff be 

expenses of the minor defendant in the suit shall be paid. The matter shall be 
adjusted in accordance with the final order passed in the suit in respect of costs. 

Order XXXIX. 

Rule I -In rule I (a) in clause (a) omit the words “or wrongfully sold in exe- 
cmKll d.cr»" , (W omit *0 «<»<i “mlo", ood (c) oto th. .otds Tonho. 

propmt, io .oi. I.i. do,.., 
of being wrongfally sold in execution of a decree, the C )urt may alse by order grpt 
a temofrary injunction restraining the Court executing the decree from confirming 
the sate held in execution of the decree until the disposal of the suit or until further 

ORDER XLl. 

Rule U.-T0 rule U the following sub-rule shall be added :-‘'(3) The Appellate 
Court may, in its discretion dispense with notice to any respondent against whom 

Word., XU (.) rb. «d«l.f n. 1 . Jh.ll b. «-."«to.d ». 
subtle (i) and (b) after sub-rule (i) so re-numbered the following shall be inserted 

“'“(y*Th“prwisi 7 ns of section 5 of the Indian Limitation Act, IX of 1908. shall 
anoly to application under sub-rule (i)*’. 

ORDER XLV. 

Rule 3.-*For sub-rule (J) of rule 3 of Order XLV. the following sub-rules, shall 

’reSt^of^uch petition, the Court, after sending for the record, and 
afler fixiSl day fSe^ringthL pleader, and hearing him accord- 

i„,l,ip..pp.m...lb« d.y^"«r ^ W. Hsball dirmrt 

should not be granted.** 
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Rule 7 A.— After rule 7, insert the following new rule 7 A ; — 

•‘7A. No such security as is mentioned in rule 7 (i), clause (a) shall be required 
from the Secretary of State for India in Council, or, where the Local Government 
has undertaken the defence of the suit, from any public officer sued in respect of an 
act alleged to be done by him in his official capacity." 

Order XLVIII. 

Rule I. — To sub^rule (2) of rule 1 of Ordor XLVIII prefix the words “except as 
provided in Order IV, rule i (2)" and substitute the word •the*' for “The.’* 

APPENDIX E. 

Form No. 38. 

In form No. 38 insert the words "for Rs. ** between the words “the 

purchaser" and “at the sale." 

APPENDIX H. (Miscellaneous). 

Form No. ii. 

For form No. ii substitute the following 

Notice to Minor Defendant and guardian. 

(Order 82, rule 4AJ 
{Title.) 

To Minor Defendant. 

Guardian. 

Actual 

Proposed Guardian. 

Whbrbas an application has been presented — plaintiff 

on behalf of the minor defendant 

for the appointment of you as the guardian of the 

suit of the minor defendant ‘you the said minor*' 

legally appointed j. j 

yo'* * - - guardian and you 

^he proposed guardian for the suit are hereby 

required to take notice that unless you, the proposed guardian, appear before 
this Court on or before the day appointed for the hearing of the case and staled 
in the appended summons, and express your consent to your appointment or unless 
an application is made to this Court for the appointment of some other person to 
act as guardian of the minor for the suit, the Court will proceed to appoint an 
officer of the Court or a pleader or some other person to act as a guardian to the 
minor for the purposes of the said suit which summons in the ordinary form is 
herewith appended. 

Given under my hand and the seal of the Court this day of 19 . 

Judge, 


APPENDIX X. 

Bales made by the Court of the Judicial Commissioner of Sind. 

Order III. 

Rule 6 . — Add the following as sub-rule (3) to rule 6 of Order III 
“(3) The Court may at any suge of a suit, and whether upon application made to 
it, or of its own motion, direct any party to the suit not having a recognised agent 
residing within the jurisdiction of the Court, to appoint, within a time to be specified, 
an agent within the jurisdiction of the Court to accept service of process on liis 
behalf. To every appointment made under this sub-rule the provisions of sub-rule 
(3) shall be applicable.*’ 


• The portion in brackets should be scored out if no notice is to issue to the 

minor defendant. 
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Order V. 

Rule 2 1 A.— Insert the following as rule 21 A in Order V 

“2 1 A. — Service of summons by prepaid post wherever the defendent may be re-' 
stdtng^ it plaintiff so desires : — 

Where the plaintiff so desires, the Court may notwithstanding anything in the 
foregoing rules and whether the defendant resides within the jurisdiction of the 
Court or not, cause the summons to be addressed to the defendant at the place 
where he is residing, and sent to him by registered post prepaid for acknowledg- 
ment, provided that such place is at a town or village in British India which is the 
headquarters of a district or a recognised sub-division of a district, such as a 
taluka, or to which the provisions of this rule may, from time to time, be extended 
by a notification by the Court of the Judicial Commissioner of Sind, published in 
the Sind official Gazettee. An acknowledgment purporting to be signed by the 
defendant shall be deemed by the Court issuing the summons to be prima facie 
proof of service. In all other cases the Court shall hold such enquiry as it thinks 
fit and either declare the summons to have been duly served or order such further 
service as may in its opinion be necessary.*' 

Rule 31. — Add the following as rule 31 in Order V : — 

“31. If a summons issued p a defendant residing in British India is returned 
unserved, the Court may while issuing a fresh summons for personal service or 
ordering substituted service of the summons also order that a copy of the summons 
be addressed to the defendant at the place where he is residing and be sent to 
him by registered post, if there is postal communication between such place and the 
place where the Court is situate." 


Order VII. 

Rule 9. — Substitute the following for sub-rule (i) of rule 9 in Order VII ; — 

‘*9 (0 The plaintiff shall endorse on the plaint, or annex thereto, a list of the 
documents (if any) which he has produced along with it, and shall present along 
with the plaint as many copies of it on plain paper as there are defendants; on 
application made, the Court may, by reason of the length of the plaint or the 
nnmber of the defendants, or for any other sufficient reason accept instead a 
like number of concise statements of the nature of the claim made, or of the relief 
claimed in the suit presented along with the plaint.’’ 

Rules 19 to 26. — Add the following as rules 19 to 26 in Order VII ; — 

“19. Address to be filed with plaint or original petition.— plaint or 
original petition shall be accompanied by a memorandum in writing giving an 
address at which service of notice, or summons or other process may be made 
on the plaintiff or petitioner. Plaintiffs or petitioners subsequently added shall, 
immediately on being so added, file a memorandum in writing of this nature. 

20. Nature of address to he filed,— kn address for serWce filed under the preced- 
ing rule shall be within the local limits of the district Court within which the 
suit or petition is filed, or if he cannot conveniently give an address as aforesaid, 
at a place where a party ordinarily resides. 

21. Consequences of failure to file address. — Where a plaintiff or a petitioner 
fails to file an address for service, he shall be liable to have his suit dismissed or 
his petition rejected by the Court suo motu, or any party may apply for an order 
to that effect and the Court may make such order as it thinks just. 

22. Procedure when party not found at the place of address. — Where a party is 
not found at the address given by him for service and no a^ent or adult male mem- 
ber of his family on whom a notice or process can be served is present a copy of 
the notice or process shall be affixed to the outer door of the house. If on the date 
fixed such party is not present, another date shall be fixed and a copy of the notice, 
summons or other process shall be sent to the registered address by registered post 
prepaid for acknowledgment, and such service shall be deemed to be as effectual 
as if the notice or process had been personally served. 

• 23. Service of notice on Where a party engages a pleader, notice or 

process on him shall be served in the manner prescribed by Order III, rule 5, unless 
the Court directs service at the address for service given by the party. 

24 Change of address.^k party who desires to change his address for service 
given' by him aforesaid shall file a fresh memorandum in writing to this effect and 
the Court may direct the amendment of the record accordingly. Notice of such 
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memorandum shall be given to such other parties to the suit as the Court may deem 
it necessary to inform, and may be served either upon the pleaders for such par- 
ties or to be sent to them by registered post, as the Court thinks fit. 

25. Rules not binding on Couri,-^l\oih\ng in these rules shall prevent the 
Court from directing the service of a notice or process in any other manner if for 
any reasons, it thinks fit to do so. 

26. Applicability to notice under Order XX rules 22 , — Nothing in these rules 
shall apply to notice prescribed by Order XXI, rule 22." 

Order Vlll. 

Rules It and 12. — Add the following as rules 11 and 12 in Order VIII : — 

'*11. Parties to file address . — Every party whether original, added or substi- 
tuted, who appears in any suit or other proceeding shall on or before the date fixed 
in the summons or notice served on him as the date of hearing, file in Court a 
memorandum in writing stating his address for service, and if he fails to do so he 
shall be liable to have his defence, if any struck out and to be placed in the same 
position if he had not defended. In this respect the Court may act suo motu or on 
the application of any party for an order to such effect, and the Court may make 
such an order as it thinks just 

Provided that this rule snail not apply to a defendant who has filed a written 
statement, but who is examined by the Court under section 7 of the Dekhan Agri- 
culturists Relief Act, 1879, otherwise, or in any case where the Court permits 
the address for service to be given by a party on a date later than that speci- 
fied in this rule. 

12. Applicability of rules 20 and 22—26 of Order VI I to address for service . — 
Rules 20, 22, 23, 24, 25 and 26 of Order VII shall apply so far as may be, to add- 
resses for service filed under the last preceding rule. 

Order IX. 

Rule 13.— Add the the following further proviso to rule 13 in Order X:-— 

*‘Prov.ded also that a decree passed ex-parte shall not in the absence of good 
cause be set aside on the ground merely of irregularity in the service of the sum- 
mons unless upon the facts proved the Court is satisfied that the defendant did not 
have notice of the date of hearing in sufficient lime to appear and answer the 
plaintifTs claim." 

Order XVI. 

Rule 1 A.— ‘Insert the following rule 1 A after rule i in Order XVI : — 

‘^lA. The Court may, on the application of any part for a summmons for the 
attendance of any person as a witness permit that service of such summons shall 
be effected by such party." 

Order XX. 

Rule II (2).— Substitute for the words **and with the consent of the decree- holder, 
"the words, and after notice to the decree-holder.” 

Order XXI. 

Rule 24.— Insert the following as proviso to sub-rule (2} of rule 24 of Order 
XXI 

"Provided that a First Class Subordinate Judge may, in his special jurisdiction, 
send a process to another subordinate Court in the same district for execution by 
the proper officer in that Court," 

Order XLI. 

Rule i4.-^lnsert the following as sub-rule (2) to rule 14 in Order XLI 

*'(3) The Appellate Court may, however, in its discretion, dispense with the ser- 
vice of notice of the appeal or interlocutory application therein, on a respondent 
or opponent who has made no appearance at the trial Court.” 

Rule 14 A. — Insert the following afier rule 14 

‘'14 A. Subject to the leave of the Appellate Court nothing to these rules requir- ' 
ing any notice to be served on or given to an opposite party or respondent shall be 
deemed to require any notice to be served on or given to the legal representative 
of any deceased^ opposite party or deceased respondent where such opposite party 
or respondent did not ap^ar, either at the hearing in the Court whose decree is 
complained of or at any* proceeding subsequent to the decree of that Court.” 
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Rule 38.— Insert the following as rule 38 in Order XLI p— 

‘*38. Address for service filed to hold good during appellate proceedings 

(I) An address for service; filed under Order VII, rule 19 or Order VIll rule ii, 
subsequently altered under Order VII, rule 24, or Order VIII, rule 12. shall hold 
good during all appellate proceedings arising out of the original suit or petition, 
subject to any alteration under sub-rule (3). 

(2) Every memorandum of appeal state addresses for service given by the 

opposite parties in the Court below and notices and processes shall issue from the 
Appellate Court to such addresses. ^ 

(3) Rules 22, 23 and 24 of Order VII shall apply, so far as may be, to appellate 
proceedings." 

Order XLII. 

Rule I (rt) Read for the words "an order under rule 23 of Order XLI" the words 
‘*any order”. 

Order XLVI. 

Rule 8. — Insert the following as rule 8 in Order XLVI : — 

Applicability of rule 38 of Order XLL — Rule 38 of Order XL shall apply so far 
as may be, to proceedings under this order. 

order XLVII. 

Rule 10. — Applicability of rule 38 0/ Order XLL — Rule 38 of Order XLI shall 
apply so far as may be, to proceeding under this order. 

Order Lll. 

Rule I. — Add the following as Order Lll : — 

Insert the following as Order Lll : — 

I. Applicability of rule j8 of Order XLI to proceedings under section iij. — Rule 
38 of Order XLI shall apply, so far as may be, to proceedings under section 115 of 
the Code. 

APPENDIX B. 

Insert the following note in red ink in Forms Nos. i, 2, 3, 5 and 6 of Appendix 
B to Schedule I : — 

"Also take notice that in default of your filing an address for service on or be- 
fore the date mentioned you are liable to have your defence struck out." 

APPENDIX XL 

Rules made by the Court of the Judicial Commissioner. North- West 
Frontier Provinces. 

Order III. 

Rule 5.— And "Provided.that the pleader is^acting and not merely pleading for 
the party.” 

Order V. 

Rule 1$. — For the words "where in any suit the defendant cannot be found” 
substitute ''where the defendant is absent from his usual place of residence.” 

Rule ly.^Add "The signature of a headman of the village shall be obtained 
on the summons and proclamatijn shall be made by beat of drum in the neighbour- 
hood of the said house.” 

Order VII. 

Rule 14 (2)— Add "And shall also produce such documents as are in his* posses- 
sion or power.*' 

Rules 19 to 22.— Add the following rules 

“19. Every plaint or original petition shall be accompanied by a proceeding 
giving an address at which service of notice, summons or other process may be 
made on the plaintiff or petitioner. Plaintiffs or petitioners subsequently added 
•shall immediately, on being so added, file a proceedings of this nature. 

20. An address for service filed under the preceding rule shall be within the 
local limits of the District Court within which the suit or petition is filed or, of the 
District Court within which the parly ordinarily resides, if within the limits of the 
North We^t Frontier Province. 
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21. Where a plaintiff or petitioner fails to file an address for service he shall 
be liable to have his suit dismissed or his petition rejected by the Court suo motu 
or any party may apply for an order to that effect, and the Court may make such 
order as it thinks just. 

22. A party who desires to change the address for service given by him as 
aforesaid shall file a verified petition, and the Court may direct the amendment of 
the record accordingly. Notice of such petition shall be given to such other parlies 
to the suit as the Court may deem it necessary Uo inform, and may be either served 
upon the pleaders for such parties, or be sent to them by registered post as the 
Court thinks fit.’* 

Order VIII. 

Rule I. — Add a sub-clause (2) “The defendant at the time of presenting a 
written statement shall, where he relies on any documents (whether in his posses- 
sion or power or not) enter such documents in a list and produce those documents 
which are in his possession or power.” 

Rules II and 12. — After rule 10, add the following rules 

*'ii. Every party, whether original, added or substituted, who intends to appear 
and defend any suit or original petition shall, on or before the date fixed in the 
summons or notice served on him as the date of hearing, file in Court a proceeding 
stating his address for service, and if he fails to do so, he shall be liable to have 
his defence, if any, struck out and to be placed in the same position as if he had 
not defended. In this respect the Court may act suo motn or on the application 
of any party for an order to such effect, and the Court may make such order as it 
thinks just. 

12. Rules 20 and 22 of Order VII shall apply, so far as nr ay be to addresses for 
service, filed under the preceding rule." 

Order IX. 

Rule 13. Add '^Provided further that no decree passed ex parte shall be set aside 
merely on the ground of an irregularity in the service of summons, if the Court is 
satisfied for reasons to be recorded that the defendant bad knowledge of the date of 
hearing in sufficient time to appear on that date and answer the claim/’ 

Order Xlll. 

Rule I. — The following rule is substituted : — 

“All documenta)7 evidence shall be produced by the parties or their pleaders 
in the method and at the time prescribed in Order 7 and 8 ; provided that after the 
settlement of issues the Court may fix a date not being more than 30 days after such 
settlement, within which the parties may present supplementary lists of documents 
on which they rely.** 

Order XVI, 

For Rule i. — Substitute the following : — 

(1) On such date as the Court may appoint and not later than 30 days after the 
settlement of issues the parties shall present in Court a list of witnesses whom they 
propose to call either to give evidence or to produce documents. 

(2) They shall not be permitted to call witnesses other than those contained in 
the said list, except with the permission of the Court and after showing good cause 
for the omission of the said witnesses from the list ; the Court granting such per- 
mission shall record reasons for so doing. 

(3) On application to the Court or such officer as it appoints in this behalf, the 
parties may obtain summonses for persons whose attendance is required in Court." 

In Rule 8. Add * ’Provided that such summons shall ordinarily be made over for 
service to the party calling the witnesses, and his affidavit shall be considered 
sufficient proof of service : provided further that he shall, for sufficient reason, 
be entitled to apply to the Court to have the summonses served through its 
agency." 

Order XXL 

Rule 6. Read R. 6 as R .6 (/) and add the following sub-rale 6 (e) t 

(2) Such copies and certificates may, at the request of the decree-holder, be 
handed over to him or to such person as he appoints in a sealed cover to be taken 
to the Court to which they are to be sent.” 

Rule 16. For the first proviso to rule 16 substitute the following proviso : 

"Provided that where the decree or such interest as aforesaid has been trans- 
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ferred by assignment, notice of such application shall be given to the transferror ; 
and unless an affidavit by the transferror admitting the transfer is presented with 
the application the decree shall not be executed, until the Court has heard his 
objections ‘if any’ to its execution. 

Rule 22.— For the words ‘‘one year” wherever they occur in Rule 22 read 
‘•two years.** 

Rule 28.— /« sub rule (3) of R. 26 for the words -‘the Court may” substitute 
the words “the Court shall, unless good cause to the contrary is shown.** 

Rule 31.— /« %ub~rules (2) and (3) of R. 31 for the words ‘‘six months” substitute 
the words “three months” and and as sub rule (4) ; — 

'•(4) The Court may on application extend the period of three months mentioned 
in sub-rules 12) and (3) to such period, not exceeding six months in all as it may think 
fit." 

Rule 32. In sub-rule (3) or R. 32 for the words "for one year** substitute the 
words "for three months or such further period not exceeding one year in the whole 
as may be fixed by the Court.” 

Rule 39. — For the sub-rule (4) of R. 39 substitute following : — 

(4) All payments shall be made to the officer in charge of the civil prison’*. 

In sub' rule (5) omit the words ‘in the civil prison.” 

Rule 43. Add the following further proviso to rule 43. 

“Provided further that when the attached property consists of the live-stock or 
articles whichcannot conveniently be removed, and the attaching officer does not 
act under the first proviso to this rule, he may leave it in the village or place where 
it has been attached in the charge of a village lombardar or such other respectable 
person as will undertake to keep the pioperty, subject to the orders of the Court, 
if such person enters into a written bond for its production. * 

Any person who has so undertaken to keep attached property may be proceeded 
against as as a surely under section 145 of the Code and shall be liable to pay in 
execution proceedings the value of any such property wilfully lost by him *: 

Rule 53 — In sub-rule (i) (b) of rule 53 in the 3rd line and in sub-rule (4) in the 
8ih line after the words “to such other Court** add the words “or to any other Court 
to which the decree has been transferred for execution**. 

In sub-rule (1) (b) (ii) for the words “its own decree** substitute the words “in the 
attached decree”. 

In sulhtule (6) for the words “after receipt of notice thereof** read “after receipt 
of notice or with the knowledge thereof.” 

Rule 54 — Add the following sub rule to rule *. — 

“4(3) The order shall lake effect as against purchasers for value in good faith 
from the date when a copy of the order is affixed on the property and against all 
other transferees from the judgment-debtor from date on which such order is made.* 
Rule 57. — Cancel the concluding sentence of rule ^7 

‘ Upon the dismissal shall cease*’ and substitute the following ; — “fn dismiss- 

ing such application the Court shall direct whether the attachment shall continue 
or cease. In the absence of any such direction the attachment shall be deemed to 
cease.” 

Rule 66.— 'Add the following words to clause (e) of sub-rule (2) of rule 66. 

‘ Provided that it shall not be necessary for the Court itself to give its own esti- 
mate of the value of the properly ; but the proclamation shall include the estimate, 
if any, given by either or both of the parlies”. 

Rule 68.— /« /?. 68 for the word “thirty” read “fifteen” and for the worrf ‘’fifteen*’ 
read ‘‘seven*’. 

Rule 69.— /« sub-rule (2) of R- 69, for the word “seven** substitute the word 
“thirty** and add the following proviso 

“Provided that the Court may dispense with the consent of any judgment- debtor 
who has failed to attend in answer to a no.ice issued under rule 66.*’ 

Rule 72.— sub-rule (1) o//f. 72 substitute the following 

“72(1) The holder of a decree in execution of which property is sold, shall be 
competent to bid for or purchase the property without express permission of the 
Court, provided that the Court may, on application of the judgment-debtor and for 
sufficient cause, debar him from so bidding cr purchasing.” ^ 

In sub-rule {2) for the words “with such permission** substitute the words “the 
property.** 

Cancel sub-rule (S)- 

C. P. Code— 134 
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Rule 75. — In sulhruU (2) of R. 75 after the \iOrds “being slored" add the words 
**or can be sold to greater advantage in an unripe state.” 

Rule 89.— '/« (1) words “cither owning before such 

sale substitute the following words \ — 

“either claiming any interest in such property at the time of sale or at the time 
of application, or acting for or in the interest of such person.^ 

Rule 90. — Add the following further proviso to sub-rule (i) of rule go : — 

“Provided further that no such sale be set aside on any ground which the appli- 
cant could have put forward before the sale was conducted*'. 

Rule 98. — In R. gS after the words “at his instigation*' wherever they occur add 
the words “or on his behalf** and after the words **in the civil prison’’ add the words 
“at the expense of the Crown." 

Rule 69.— /« R. gg for the words "other than judgment-debtor”, substitute the 
words * other than the persons mentioned in rules 95 and 98”. 

Rule XXXII. 

Rule i.—the following paragraph shall be added : — 

“Suchperson may be ordered to pay any costs in the suit as if he were the 
plaintiff.” 

Order XLI. 

Rule 14. — Add the following proviso to sub-rule (1) 

“Provided that with the permission of the Court no notice need be served upon 
a respondent who was a proforma defendant in a suit which was decided ex parte 
against him.** 

Rule 38. — Add the follow ing rules : — 

”38. (i) Ap address for service filed under Order 7, R. 19, or Order 8, R. ii, or 
subsequently altered under O. 7. R. 22 or O. 8, R. 12, shall hold good during all 
appellate proceedings arising out of the original suit or petition. 

(2) Every memorandum of appetl shall state the addresses for service given by 
the opposite parties in the Court below, and notices and processes shall issue from 
the Appellate Court to such addresses. 

(3) Rules 21 and 22 of Order 7 shall apply, so far as may be, to appellate 
proceedings.— 


APPENDIX XII 

BENGAL, AGRA,« AND ASSAM CIVIL COURTS ACT. 
ACT NO XII OF 1 887- 
Rbcbivbd the G.-G’s assent on II1H March, 1887. 

An Act to consolidate and amend tke Law f elating to Civil Courts 
in Bengal, the North Western Provinces and Assam. 

Whereas it is expedient to consolidate and amend the law relating to 
Civil Courts in Bengal, the North-Western Provinces and Assam ; It is hereby 
enacted as follows : — 


Title, extent, and commence* 
ment. 


CHAPTER I, 

Prbuminaky. 

1. (1) This Act may be called the Bengal, 
“Agra”* and Assam Civil Courts Act, 1887. 


(2) It extends to the territories for the time being respectively administered 

by the Lieutenant-Governor of Bengal, the Lieutenant-Governor of the North- 
Western Provinces and the Chief Commissioner of Assam, except such portions 
orf those territories as for the time being are not subject to the ordinary civil 
jorisdiction of the High Courtf and, « 

(3) it shall come into force on the first day of July, 1887. 


* The words within quotations have been substituted by Act i6 of 191 1.. 

t Here the words "and except the Jbanshi Division" have teen repealed by the 
North- Western Provinces and Oudh Act (XX of 1890), s. 9. 
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2. (1) [Repealed by Act XII oj i8gr]. 

(2) * Ail Courts co nstituted, appointments, nominations, rules and orders 
made, jurisdiction and powers conferred and lists published under the Bengal 
Civil Courts Act, 1871, or any enactment thereby repealed, or purporting ex- 
pressly or impliedly to have been s^ constituted, made, conferred and published 
shall be deemed to have been respectively constituied, made, conferred and 
published under this Act ; and 

(3) Any enactment or document referring to the Bengal Civil Courts Act, 
1871, or to any enactment thereby repealed, shall be construed to refer to this 
Act, or to the corresponding portion thereof. 


Classes of Courts. 


CHAPTER II. 

CoNSTiiUiioN OP Civil Courts. 

8. There shall be the following classes of 
Civil Courts under this Act, namely : — 


(1) the Court of the Dis rict Judge ; 

(2) the Court of the Additional Judge ; 

(3) the Court of the Subordinate Judge ; and 

(4) the Court of the Munsif. 

4. ‘‘The Local Government may, altet 
Number of District Judges number of District Judges, Subordinate 
Judges and J^^ggg ^nd Munsifs now fixed.'*t 


and Subordinate 
Munsifs. 


6. ( Number of Munsifs.] Repealed by Act IV of lgl4* 

6. (1) Whenever the office of District Judge or Subordinate Judge is 

. vacant by reason of the death, resignation or 
Vacancies among District or of the Judge or other cause, or when- 

Subordinate Judges. increase in the number of District 

or Subordinate Judges has been made under the provisions of section^ 4 % 
the Local Government may fill up the vacancy or appoint the additional 
District Judges or Subordinate Judges, as the case may be. 

(2) Nothing in this section shall be construed to prevent a Local Govern- 
ment from appointing a District Judge or Subordinate Judge to discharge 
for such period as it thinks fit, in addition to the functions devolving on 
him as such District Judge, or Subordinate Judge, all or any of the functions 
of another District Judge or Subordinate Judge, as the case may be. 

7. (i) Whenever the office of Munsif is vacant, or whenever the Local 

Government increases the number of Munsifs, 
Vacancies among Munsifs. jjje High Court shall nominate such person as 
it thinks fit to be a Munsif, and the Local Government shall appoint him 
accordingly. 

(2) I'he Local Government may, after consultation with the High Court, 
and “subject to the control”! of the Governor General in Council, make 
rules as to the qualificAtio:i3 of persons to be appointed to the office of 
Munsif. 

(3) When rules have been made under sub-section (2), a person shall 
not be nominated under sub-section (1) unless he possesses the qualifications 
^required by the rules. 


♦ Here the word "But- repealed by Act Xll.of 1891 has been omitted. 
+ Words within quot-itions have been substituted by Act 39 of 1920. 
X wSs within Suotations have been substituted by Act 4 of 1914. 
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8 . (0 When the business pending before any District Judge requires 

. X j the aid of additional Judges for its speedy 

I Ju ge. disposal, the Local Government may upon the 

recommendation of the High Court ^ appoint such additional Judges as may 
be requisite. 

(a) Additional Judges so appointed shall discharge any of the functions 
of a District Judge which the District Judge may assign to them, and, in the 
discharge of those functions, they shall exercise the same powers as the 
District Judge. 

9. Subject to the superintendence of the High Court, the District Judge 

..... * I . shall have administrative control over all the 

^Administrative control of ^ivil Courts, under this act within the local 

limits of his jurisdiction. 

10. (1) In the event of the death, resignation or removal of the District 

, , Judge, or of his being incapacitated by illness 

Temporary charge of Dis- otherwise for the performance of his duties 
tnet ourt. absence from the place at which his 

Court is held, the Additiona Judge, or, if an Additional Judge is not present 
at that place, the senior Subordinate Judge present thereat, shall, without 
relinquishing his ordinary duties, assume charge ot the office of the District 
Judge, and shall continue in charge thereof until the office is resumed by 
the District Judge, or assumed by an officer appointed thereto. 

(2) While in charge of the office of the District Judge, the Additional 
Judge or Subordinate Judge, as the case may be, may, subject to any rules 
which the High Court may make in this behalf, exercise any of the powers 
of the District Judge. 

11. (1) In the event of the death, resignation or removal of a Subordinate 
_ - , Judge, or of his being incapacitated by illness 

of Otherwise for the performance of his duties, 

SZkL O' of from the place at which 

® * bis Court is held, the District Judge may 

transfer all or any of the proceedings pending in the Court of the Subordinate 
Judge either to his own Court or to any Court under his administrative 
control competent to dispose of them. 

(1) Proceedings transferred under sub-section (i) shall be disposed of as 
if they had been instituted in the Court to which they are so transferred ; 

(3) Provided that the District Judge may re transfer to the Court of the 
Subardinate Judge or his successor any proceedings transferred under sub- 
section (1) to his own or any other Court. 

(4) For the purposes of proceedings which are not pending in the Court 

of the Subordinate Judge on the occurrence of an event referred to in sub- 
section (1), and with respect to which that Court has exclusive jurisdiction, 

the District Judge miy exercise all or any of the jurisdiction of that Court. 

12. (0 A District Judge, on the occurrence within the local limits of 
^ ^ r his jurisdiction of any vacancy in the office 

Traporary charge of office Munsif, may appoint such person as he 

^ * thinks fit to act in the office until that person 

is relieved by a Munsif appointed under section 7, or his appointment is 
cancelled by the District Judge. 

(2) The District Judge shall forthwith report to the High Court the 
occurrence of every such vacancy and the making and cancelling of every 
such appointment. 


* Certain words after this repealed by Act 16 of 1911 have been omitted. 
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13. (i) The Local Government may, by notification in the Official 
Power to fix local limits of Gazette, fix ani alter the local limits of the 

jurisdiction of Courts. jurisdiction of any Civil Court under this Act. 

(2) If the same local jurisdiction is assigned to two or more Subordinate 
Judges, or to two or more Munsifs, the District Judge may assign to each 
of them such civil business cognizible by the Subordinate Judge or Munsif, 
as the case may be, as subject to any general or special orders of the 
High Court he thinks fit. 

(3) When civil business arising in any local area is assigned by the 
District Judge under sub-section (2) to one of two or more Subordinate 
Judges, or to one of two or more Munsifs, a decree or order passed by the 
Subordinate Judge or Munsif shall not be invalid by reason only of the 
cas;^ in which it was made having arisen wholly or in part in a place beyond 
the local area if that place is within the local limits fixed by the Local Govern- 
ment under sub section (i )• 

(4) A judge of a Court of Small Causes appointed to be also a Subordi- 
nate Judge or Munsif is a Subordinate Judge or Munsif as the case may be, 
within the meaning of this section. 

(5) The present local limits of the jurisdiction of every Civil Court under 
this Act shall be deemed to have been fixed under this section. 

14. The Local Government may, by notification in the official Gazette, fix 

^ ^ place or places at which any Civil 

Place of sitting of Courts. Court under this Act is to be held. 

(2) All the places at which any such Courts are now held shall be deemed 
to have been fixed under this section. 


15. (i) Subject to such orders as may be made by the Governor* General 

^ . in Council, “in the case of the High Court at 

acauons of Courts. Calcutta and by the Local Government in other 

cases,** * the High Court shall prepare a list of days to be observed in each 
year as close holidays in the Civil Courts. 

(2) The list shall be published in the local Official Gazette. 

(3) A judicial act done by a Civil Court on a day specified in the list shall 
not be invalid by reason only of its having been done on that day. 

16. Every Civil Court under this Act shall use a seal of such form and 

Seals of Courts. dimensions as are prescribed by the Local 

Government. 

17. (1) Where any Civil Court under this Act has from any cause 

ceased to have jurisdiction with respect to any 
case any proceeding in relation to that case 
which, if that Court had not ceased to have juris- 
diction, might have been had therein may be had 

the Court to which the business of the former Court h^s been transferred. 

(2) Nothing in this section applies to cases for which provision is made in 
section 623 or section 649 of the Code of Civil Procedure, or in any other 
enactment for the time being in force. 


Continuance of proceedings 
of Courts ceasing to have 
jurisdiction. 


in 


CHAPTER III. 

Ordinary Jurisdiction. 

18. Save as otherwise provided by any enactment for the time being in 
. Extent of original jurisdic- force, the jurisdiction of a District Judge or 
lion of District or Subordi- Subordinate Judge extends, subject to the 
natc Judge. provisions of section 15 of the Code of 


* The words within quotations have been added by Act 31 of 1920. 
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Civil Procedure, to all original suits for the time being cognisable by Civil 
Courts. 


of jurisdiction of 


19 . (1) Save as aforesaid, and subject to 
ihe provisions of sub-section (2) the jurisdiction 
of a Munsif extends to all like suits of which the 
value does not exceed one thousand rupees. 


Extent 
Mun if. 


( 2 ) The Local Government may, on the recommendation of the High 
Court, direct by nolification in the official Gaz:tte, with respect to any Munsif 
named therein, that this jurisdiction shall extend to all like suits of such value 
not exceeding two (four)* ihousind rupees as may be specified in the notifica- 
tion : 


Provided that the Local Government may, by notification in the local 
official Gazette delegate to the High Court its powers under this section.”t 

20 . (1) Save as otherwise provided by any enactment for the time being 

m force, an appeal from a decree or order of a 


Appeals from District and 
Additional Judges. 


District Judge or 
the High Court. 


Additional Judge shall lie to 


( 2 ) An appeal shall not lie to the High Court from a decree or order of an 
Additional Judge in any case in which, if the decree or order had been made 
by the District Judge, an appeal would not lie to that Court. 

21 . ( 1 ) Save as aforesaid, an appeal from a 
decree or order of a Subordinate Judge shall 
lie 


Appeals fiom subordinate 
Judges and Munsifs. 


(a) to the District Court where the value of the original suit in which or 
any proceedings arising out of which the decree or order was made, did not 
exceed five thousand rupees, and 

{b) to the High Court in any other case. 

(2) Save as aforesaid, an appeal from a decree or order of a Munsif shall 
lie to the District Judge. 


(3) Where the function of receiving any api)eals which lie to the District 
Judge under sub section ( 1 ) or sub-section ( 2 ) has been assigned to an Addi- 
tional Judge, the appeals may be prefeired to the Additional Judge. 

(4) The High Court may, with the previous sanction of the Local Govern- 
ment, direct, by noiification in the official Gazette, that appeals lying to the 
District Judge under sub-section ( 2 ) from all or any of the decrees or orders of 
any Munsif shall be preferred to the Court of such Subordinate Judge as may 
be mentioned in the noiification, and the appeal shall thereupon be preferred 
accordingly. 


CHAPTER IV. 

Special Jurisdiction. 

22 . ( 1 ) A District Judge may transfer to 
any Subordinate Judge under his administrative 
control any appeals pending before him from the 
decrees or orders of Munsifs. 

(2) The District Judge may withdraw any appeal so transferred, and either 
hear and dispose of it himself, or transfer it to a Court under his administra- 
tive control competent to dispose of it. 

( 3 ) Appeals transferred under this section shall be disposed of subject 
to rules applicable to like appeals when disposed of by the District Judge. 


Bower to transfer to Sub- 
ordinate Judges appeals from 
Munsifs. 


* The words within brackets have been substituted by B. & O. Act 4 of 1922. 
t Added by Act 4 of 1914 and U. P. Act V of 1925. 
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28. (1) The High Court may by general or special order, aulhorize any 
Exercise by Subordinate Subordinate Judge or Munsif to take ^ 


Judge or Munsif of jurisdic 
tion of District Court in cer- 
tain proceedings. 


to in sub-section (1) are the following, 


sance of or any District Judgr-to‘''lrrn;fer7o"a 
oulwrdinaie Judge or Munsif under his adminis- 
nafter 7‘r “7 Proceedings next here- 
ings specified in the order. " Proceed- 

(2) The proceedings rcfeired 
namely : — 

(a) proceeding under rengal Regulation V. 1799 do limit ti,. t , 
f^ence of jIk Zillah and City Courts of Dtwani Adalat in the Execulion^of 
Wills and Admimstrattoti to the Estates of persons dying intestate's ^ 

(d) [Repealed by the Guardians and Waras Act ( VIU of 18<M )! 

(<;) [Repealed by the Succession Certificate Act ( VII of 1889 )| ^ 

[d) proceedings under the Indian Succession Act, 1865, and the Probate 
and Administration Act, i881, which cannot be disposed of by District Dele- 
gates \ and 

(e) references by Collectors under section 322 C of the Code of Pi^ii 
Procedure. 

(8) The District Judge m,ay wii^hdraw any such proceedings taken 
cognizance of by, or iranslerred to. Subordinate Judge or Munsif and mav 
either himself dispose of them or transfer them to a Court under hi’s admini/ 
trative control competent to dis^jose of them. 

24. (i) Proceedings taken cognizance of by. or transferred to a 

Subordinate Judge or Munsif. as the case may 

be, under the last foregdng section shall be 

, , . .-I 1- . ‘0 ‘he rules app'i- 

cable to like proceedings when disposed of by the District Judge • 

Provided that an appeal from an order of a Munsif in any such nroceedinirs 
shall lie to the District Judge. ^ clings 

(2) An appeal from ihe order of the District Judge on the appeal from 
the order of the Munsif under this section shall lie to the High Court if a 
further appeal from the order of the District Judge is allowed bv the law 
for the time being in force. ^ 

25. The Local Government may, by notification in the official Gazette 

confer, within such local limits as it thinks fit* 
upon any Subordinate Judge or Munsif the’ 
jurisdiction of a Judge of a Court of Small 
Causes under the Provincial Small Causes 
Courts Act, 1887, for the trial of suits cogniza- 
ble by such Courts, up to such value not exceeding five hundred rupees in 
the case of a Subordinate Judge or “two hundred and fifty"* rupees in the 
case ol a Munsif, as it thinks fit, and may withdraw any jurisdiction so con- 
ferred : 

“Provided that the Local Government may, by notification in the Local 
official Gazette delegate to the High Court its powers under this section.’’! 


(0 

Disposal of proceedings refer- 
ed to in Iasi ioregoing section. 


Power to invest Subordinate 
Judges and Miinsifi wi.h 
Small Cause Court jurisdic 
tion. 


CHAPTER V. 

MlSCfiLLAN-OUS. 

.Suspension or removal of j , Judge, Additional 

^udge by Local Government. Judge, Subordinate Judge or Munsif may, for 

any misconduct, be suspended or removed bv 
the Local Government. ^ 

* The words within quotations have been substituted by Act i6 of loii 
t. Added by Act 4 of 1914. 
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Suspension of Subordinate 
Judges by High Court. 


27* (1) The High Court may, whenever 
it sees urgent necessity for so doing, suspend 
a Subordinate Judge. 


(2) Whenever the High Court suspends a Subordinate Judge under sub- 
section (i), it shall forthwith report to the Local Government the circumstances 
of the suspension, and the Local Government shall make such order with 
res|.ect thereto as it thinks fit. 

28. (i) The High Court may appoint a 
Suspension or removal of commission for enquiring into alleged miscon- 
Munsif by High Court. duct of a Munsif. 


(2) On receiving the report of ihe result of the inquiry, the High Court 
may, if it thinks fit, remove or suspend the Munsif. 

(3) The provision of Act No. XXXVII of 1850 (for regulating inquiries 
into the behaviour of public servants) shall apply to inquiries under this 
section the powers conferred by that Act on the Government being exercised 
by the High Court. 

(4) The High Court mayi before appointing the commission, suspend the 
Munsif pending the result of the inquiry. 

(5) The High Court may, without appointing a commission, remove or 
suspend a Munsif. 

29. (0 A District Judge may, whenever 
Suspension of Munsif by sees urgent necessity for so doing, suspend a 
District Judge. Munsif under his administrative control. 


(2) Whenever a District Judge suspends a Munsif under subsection (1), 
he shall forthwith report to the High Court the circumstances of the suspen- 
sion, and the High Court shall make such order with respect thereto as it 
thinks fit. 


CHAPTER VI. 
Ministerial Officers. 


30. District Judges shall appoint the ministerial ctficers of their Courts, 


Appointment and removal 
of ministerial officers of 
District Court. 


and, subject only to the control of the local 
Government, may remove or suspend those 
officers or fine them in an amount not exceeding 
one month’s salary. 


Appointment and removal of 
ministerial officers of other 
Courts. 


3 1. (1) The ministerial officers of the 
Civil Courts subject to the administrative 
control of the District Judge shall be 
appointed — 


(a) in the case of an appointment not likely to last, and not lasting 

longer than two months, by those Courts and 

(b) in any other case, by the District Judge. 


(2) An Additional Judge, or subordinate Judge or Munsif may, by order, 
remove, or suspend or fine in an amount not exceeding one month's salary, 
any ministerial officer of his Court who is guilty of misconduct or neglect in 
the performance of the duties of his office. 

A • . ... 82. The provisions of the two last 

mffiriaT officers on joint [wegoiDg sections shall be subject to the 
establishments. following modifications in their application 

to ministerial officers employed by more Civil 
Courts than one, namely : — • 


(a) appointments not likely to last, and not lasting longer than two 
months shall be made by the Court of the highest class among 
those Courts, or, where there is no difierence in class among those 
Courts, by the senior among the presiding Judges thereof ; and 
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( ) su^ ministerial officers may not be removed or suspended by any 
• except the Court which under clause (a) of this sectioni 
IS for the lime being charged with the duty of making appoint* 
ments to fill temporary vacancies. 

38. The District Judge, subject only to the control of the Local Govern- 

General powers of District order, suspend or remove any 

Judge. ministerial officer to whom section 31 or section 

32 applies, and may, on appeal or otherwise, 
reverse or modify any order made under either of those sections by any Court 
under his administrative control. 


Transfer 

cers. 


of ministerial offi- 


84. (1) The Local Government may, at the instance of the High Court 

or of a District Judge, transfer a ministerial 
officer from any Civil Court under this Act to 
any other such Court : 

•‘Provided that the Local Government may, by notification in the local 
official Gazette delegate to the High Court its powers under this section.*'* 

(2) The District Judge may transfer a ministerial officer from any such 
Court within the local limits of his jurisdiction to any other such Court 
within those limits. 


Recovery of fines, 
of Ihc person fined. 


35. Any fine imposed under this Chapter 
may be recovered by deduction from the salary 


CHAPTER Vil. 

SUPPLEMINTAL PROVISIONS. 

86 . (1) The Local Government may invest with the powers of any Civil 
Power to coi,fer of Civ 1 Court under this Act, by name or in virtue of 
Courts on officers. • 


(a) any officer in the Chutia Nagpore, Sambalpore, Jalpaiguri, or 
Darjeeling District or in any part of the territories •adminis- 
tered by the Chief Commissioner of Assam, except the district 
of Silhat, or, 

{b) after consultation with the High Court, any officer serving in 
any other part of the territories to which this Act extends, and 
belonging to a class defined in this behalf by the Local Govern- 
ment. f 

(2) Nothing in sections 4 to 8 (both inclusive) or sections 10 to 12 (both 

inclusive) or sections 27 to 35 (both inclusive) applies to any officer so 
invested, but >ill the other provisions of this Act shall, so far as those provi- 
sions can be made applicable, apply to bim as if he were a Judge of the 
Court with the powers of which he is invested. . 

(3) Where, in the territories mentioned in clause (a) of sub section (1) the 
same local jurisdiction is assigned to two or more officers invested with the 
powers of a Munsif, the officer invested with the poweis of a District Judge 
may, with the previous sanction of the Local Government, delegate his 
functions under sub-section (2) of section 13 to an officer invested with the 
powers of a Subordinate Judge or to one of the officers invested with the 

powers of a Munsif. ^ _ .. j -.u 

(4) Where the place at which the Court of an officer invested with powers 

under sub-section (1) is to be held has not been fixed under section 14, the 
Court may be held at any place within the local limits of its jurisdiction^ 


* 

+ 


Added by Act IV of IQU- 
Certain words after this have been 


omitted by Act 38 of 1920, 


C. P. Code— 135 
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87. (1) Where in any suit or other proceeding it is necessary for a Civil 

Certain decisions to be ac- ““V q"«tion regarding succes- 

eording to native law. inheritance, marriage or caste or any 

religious usage or institution, the Muhammadan 
law in cases where the parties are Muhammadans, and the Hindu law in 
cases where the parties are Hindus, shall form the rule of decision, except in 
so far as such law has, by legislative enactment, been altered or abolished. 

(2) In cases not provided for by sub-section (1), or by any other law for 
the time being in force, the Court shall act according to justice, equity and 
good conscience. 

, , ^ ^ • 38. (0 The presiding officer of a Civil 

JhiSAe^re^imerest^ed.' ‘^7 ‘‘"7 other proceeding 

^ to which he is a party or in which he is 

personally interested. 

(2) The presiding officer of an Appellate Civil Court under this Act shall 
not try an appeal against a decree or order passed by himself in another 
capacity. 

(3) When any such suit, proceeding or appeal as is referred to in sub- 
section (i) or sub-section (2*. comes before any such officer, the officer shall 
forthwith transmit the record of the case to the Court to which he is imme- 
diately subordinate, with a report of the circumstances attending the reference. 

(4) The superior Court shall ihercupon dispose of the case under section 
25 of the Code of Civil Procedure. 

(5) Nothing in this section shall be deemed to affect the extraordinary 
original civil jurisdiction of the High Court 

39. For the purposes of the last foregoing section the presiding officer 
« , ^ , of a Court subject to the administrative control 

Courts to District judge shall bo deemed to be 

immediately subordinate to the Court of the 
District Judge, and, for the purposes of the Code of Civil Procedure, the 
Court of such an officer shall be deemed to be of a grade inferior to that of 
the Court of the District Junge. 

...... „ . 40. (1) This seciion and sections 15, 32, 

37, 38 and 39 apply to Courts of Small Causes 
cal Courts of Small Causes. under the Provincial Small Cause 

Courts Act, 1887. 

(2) Save as provided by chat Act. the other sections of tliis Act do not 
apply to those Courts. 


APPENDIX XIII. 

BOMBAY CIVIL COURTS ACT, 1869 * 

ACT No. XIV OF 1869- 
Rbceived thb G.-G’s .Assent on thb IOth March, i869. 

An Act to consolidate and amend the law relating to the District and 
Subordinate Civil Courts m the Presidency of Bombay. 

Whereas it is expedient to consolidate and amend the law relating to the 
district and other subordinate Civil Courts in 
Preamble. Presidency of Bombay ; It is hereby enacted 

as follows 


* Sections 3, 4i 12 to 20. 32, 35 to 37, 40 and 43 have since been extended to 

the Province of Sindh by notifications under the Scheduled Districts Act (XIV of 
1874). 
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PART I. 

Preliminary. 

1. This Acl may be cabled .“The Bombay Civil Courts Act, i869’* ; and 

Short title. territories (other than 

Extent. Sindh) under the government of the Governor 

j . of Bombay in Council in which the Code of 

Civil Procedure is now in force. 

But the Governor of Bombay in Council may, by notification in the Govern- 
ment Gazette, extend this Act to any other of the territories under such 
Government in which the said Code is not in force or to Sindh.* 

2. [ Repealed by Act XIV of 1870, ] 

PART 11. 

District and Sadar Station. 


3 

Alteration 

districts. 


The Governor of Bombay in Council may, from time to time, by 
notification in the Government Gazette, alter 
the limits of existing zilas (which shall hereafter 
be called districts), and create new district for 


and creation of 


the purposes of this Act. 
4. The Governor of 


Bombay in Council may also, from time to time, by 
notification in the Government Gazette, alter 
the position of the sadar station in any district, 
and fix the position of the sadar station in any new district. 


Position of sadar station. 


PART III. 


District Courts. 

each district a District Court presided over by a 
Judge to be called the District Judge. He shall 
be appointed by the Governor of Bombay in 
authority only he shall be liable to be suspended or re- 
moved from his appointment. 

6. The District Judge shall ordinarily hold the District Court at the sadar 
Situation of District Court. 

where within the district. 


6. There shall be in 
District Judges. 

Council by w'hose 


Original jurisdiction of Dis- 
trict Court. 

Procedure. 

8 . Except as provided in 


station in his district, but may, with the pre- 
vious sanction of the High-Court, hold it else- 

7. The District Court shall be the principal 
Court of original civil jurisdiction in the dis- 
trict, within the meaning of the Code of Civil 


His appellate jurisduclion. 


sections 16, 17 and 26, the District Court shall 
be the Court of Appeal from all decrees and 
orders passed by the subordinate Courts from 
which an appeal lies under any law for the lime being in force. 

NOTES. Vide 13 Bom. L, R. I58 ; 12 B. 675. 

0. The District Judge shall have general control over all the Civil Courts 

and their establishment within the district, and 
it shall be his duty to inspect or to cause one 
of his assistants to inspect the proceedings 
of all the Courts subordinate to him, and to give such directions with respect to 
matters not provided for by law as he may think necessary. 

* >1 I'zfnao VI a; to 37. 40 and 43 have since been extended to 

the Province of Sindh by notifications under the Scheduled Districts Act (XIV 

of 1874)- 


Control 

Courts. 


and inspection of 



the code op civil procedure. [App. Xlll. 

The District Judge shall also refer to the High Court all such matters 
as appear to him to require that a rule of that Court should be made thereon. 

10. The District Judge shall obey all writs, orders or processes issued 

Writs and orders. to him by the High Court, and shall make such 

returns or reports thereto under his signature 
ana the seal of the Court as the exigencies of the case require. 

He shall further furnish such reports, and returns and copies of procesd- 

Reports and returns may be called for by the High Court or 

the Governor of Bombay in Council. 

11. The District Judge shall use a circular seal, two inches in diameter 

Seal of District Judge. which shall bear thereon the Royal Arms with 

the following inscription in English and the 
principal language of the district— “District Court of.“ 


PART IV. 

Joint Judges. 

12. The Governor of Bombay in Council may * appoint in an district 

Power to appoint Joint invested with co- 

Judges. extensive powers and a concurrent jurisdiction 

with the District Judge, except that he shall 
not keep a file of civil suits, and shall transact such civil business only as he 
may receive from the District Judge or as may have been referred to the Joint 
Judge by order of the High Court.* 

18. All Regulations and Acts now or hereafter in force, and applying 

Enactments applied to Joint ^ Judge shall be deemed to apply 

Judee. ^ Judge, and the seal of the 

Joint judge’s seal. Joint Judge shall be the same as is used 

t>y the District Judge. 


PART V. 

Assistant Judges. 

14. The Governor of Bombay in Council, under the general control of 

_ . . » • the Governor General of India in Council, may 

Power .to appoint Assistant 

one or more assistants to be District 
ju gcs. Judges, and may suspend or remove from his 

appointment any assistant so appointed. 

15. An Assistant Judge shall ordinarily hold his Court at the same 

place as the District Judge ; but he may hold 

Situati^ of Assistant Court elsewhere within the district, when- 
Judges Court. District Judge shall, with the previous 

sanction of the High Court, direct him so to do. 

10. The District Judge may refer to any Assistant Judge subordinate 

. to him original suits of which the subject-matter 

Original Jurisdiction of Assis- amount to 10,000 rupees in amount or 

tant Judge. value, and miscellaneous applications not being 

of the nature of appeals. . . , . j 

The Assistant Judge shall have jurisdiction to try such suits and .to 
dispose of such applications. 

Where the Assistant Judge’s decrees and orders in such cases are appeal- 
able, the appeal shall lie to the District Judge or to the High Court according 


* Here certain words repealed by Bom. Act 1 of 1910 have been omitted. 
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as the amount or value of the subject-matter does not exceed or exceeds 5,000 
rupees.* 

The Assistant Judge shall when directed by the District Judge so to do, 
also take evidence on application for certificates under Act No. XX of 1864 
{for making better provUion for the care of the person and Proper ty of minors 
in the Presidency of Bombay), and shall forward it with his opinion thereon 
for the final orders of the District Judge. 

Notes.— Fi/fe 16 B. 277 : 33 B. 371 ; 32 B. 634. 

17. The Governor of Bombay in Council may, by notification in the 

Government Gazette, empower any Assistant 
Judge to try such appeals from the decrees and 
orders of the Subordinate Courts as would lie 
to the District Judge, and as may be referred by him to the Assistant Judge. 

Decrees and orders passed under this section by an Assistant Judge shall 
have the same force, and shall be subject to the same rules, as regards 
procedure and appeals, as decrees and orders passed by the District Judge. 

NOTE.— 15 B. 107. 


Appellate jurisdiction 
Assistant judge. 


of 


18 . 


filling 


A person 

Continuance of Assistant 
Judge's appellate jurisdiction. 


Power to invest Assistant 
Judge with powers of District 
Judge. 


the office of Assistant Judge, on whom the power 
of hearing appeals has once been conferred 
under section 17, shall continue to have this 
power so long and so often as he may fill the 
office of Assistant Judge, without reference to the district in which he may be 
employed : provided that the Governor of Bombay in Council may, by notifi- 
cation in the Government Gazette, at any time withdraw such pjwer. 

19. The Governor of Bombay in Council may, by notification in the 

Government Gazette, invest an Assistant 
Judge with all or any of the powers of a District 
Judge within a particular part of a district, and 
may, by like notification, from time to time 
determine and alter the limits of such part. 

The jurisdiction of an Assistant Judge so invested shiW, protanto, exclude 
the jurisdiction of District Judge from within the said limits. 

Every Assistant Judge so invested shall ordinarily hold his Court at such 
place within the local limits of his jurisdiction as may be determined by 
the Governor of B jmbay in Council, and may, with the previous sanction of 
the High Court, hold it at any other place within such limits. 

^ , , 20. Every Assisiant Judge shall use the 

A^istant Judge to use seal ^ District Judge to whom he is assis- 

of District Judge. ® 

PART VI. 

Subordinate Judges. 

21. There shall be in each district so many Civil Courts subordinate to 


Number of Subordinate Civil 
Courts. 

from time to time direct. 

22. The Judges of such 

Appointment of Subordinate 
Judges. 


the District Court as the Governor of Bombay 
in Council, acting under the general control of 
the Governor General of India in Council, shall, 

subordinate Courts shall be appointed by the 
Governor of Bombay in Council, and shall be 
called Subordinate Judges. 


* In s \6 the last paragraph, as originally enacted, has been omitted, a portion 
of it having 'been repealed by Act Vll of 1889, and the remaining portion by Act 
Vlll of 1890. 
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No person shall be appointed a Subordinate Judge unless he be a subject 
of the Queen who has practised “three”* years as an advocate of a High 
Court in India or as a vakil in the Hj^h Court of Judicature in Bombay, or 
who has qualified for the duties of a Subordinate Judge according to such 
test as may for the time being be prescribed by such High Court, or who has 
taken the degree of Bachelor of Laws in the University of Bombay. 

The tests so prescribed by the High Court shall be notified in the Govern- 
ment Gazette. 

NOTE.— 8 Bom. L R. 576. 


22A. t The Governor General in Council may, by notification in the 

official Gazette, fix, and by a like notification, 
froin time to time alter the local limits of the 
ordinary jurisdiction of the Subordinate 
Judges.t 


Power to fix local limits of 
jurisdiction of Subordinate 
Judges. 


23. 


Situation 

Courts. 


of Subordinate 


The Subordinate Judges shall hold their Courts at such place or 
places as the Governor of Bombay in Council 
may, from time to time, appoint within tlie 
local limits of their respective jurisdictions. 

Wherever more than one such place is appointed, the District Judge 
shall, subject to the control of the High Court, fix the days on which the 
Subordinate Judge shall hold his Court at each of such places, and the 
Subordinate Judge shall cause days to be duly notified throughout the local 
limits of his jurisdiction. 

The same person may be the Judge of more than one subordinate Court ; 
and in such cases the District Judge shall subject to the control of the High 
Court, prescribe rules for regulating the time during which the Subordinate 
Judge shall sit in each Court. 

The Judge of any subordinate Court may, with the previous sanction of 
the High Court, be deputed by the District Judge to the Court of another 
Subordinate Judge for the purpose of assisting him in the disposal of the suits 
on his file. 

note.— Vide L B. 538 ; 12B. 155 ; 1.3 Bom. L. R. 251 ; 11 Bom. L. R. 1352. 


Classes of Subordinate Judges. 

Jurisdiction of Subordinate 
Judge of the first class. 

The jurisdiction 

Jurisdiction of Subordinate 
Judge of the second class. 


24. The Subordinate Judges shall be of 
two classes. 

The jurisdiction of a Subordinate Judge of 
the first class extends to all original suits and 
proceedings of a civil nature. 

of a Subordinate Judge of the second class extends to all 
original suits and proceedings of a civil nature 
wherein the subject-matter does not exceed in 
amount or value, five thousand rupees. 


25. 


A Subordinate Judge of the first Class, in addition to his ordinary 
jurisdiction, shall exercise a special jurisdiction 
in respect of such suits and proceedings of a 
civil nature wherein the subject-matter exceeds 
five thousand rupees in amount or value as may arise within the local juris- 
dictions of the Courts in the district prescribed over by Subordinate Judges of 
the second class. 


Special Jurisdiction of Subor- 
binate Judge of the first class. 


* The word within quotations has been inserted by Bom. Act V of 1912* 
t S. 22A has been added by Act IX of 1880. 
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In districts to which more than one Subordinate Judge of the first class 
have been appointed, the District Judge, subject to the orders of the High 
Court, shall assign to each the local limits within which his said special 
jurisdiction is to be exercised. 

NOTE. 8B. 31. 


26. In all suits decided by a Subordinate Judge of the first class in the 
. , r .• j • • exercise of his ordinary and special orieinal 

Appeals from his decision. jurisdiction, of which the ameunt or value of 

the subject-matter exceeds 5,000 rupees, the appeal from his decision shall 
be direct to the High Court. 


NOTE. 22B. 963 ; 20B. 265. 

27. The Governor of Bombay in Council may invest any Subordinate 

Appellate jurisdiction of Sub- ^ the first class with power to hear 

ordinate Judge Of the first class appeals from such decrees and orders of sub- 

• ordinate Courts as may be referred to him by 

the Judge of the district. 

Decrees and orders so pas5ed in appeal by a Subordinate Judge of the first 
class shall have the sime force as if passed by a District Judge. 

The Governor of Bombay in Council may, whenever he thinks fit, with- 
draw such jurisdiction from any Subordinate Judge so invested. 


28. The Governor of Bomb-ay in Council may invest, within such local 
limits as he shall from time to time appoint, any Suboidinate Judge of the 

Power to invest Subordinate “ 

Judges of small cause powers. Causes, for the trial of suits cog- 

nisable by such Courts up to the amount of 500 


rupees, and any Subordinate Judge of the second class with the same juris- 
diction up to the amount of 50 rupees. 


The Governor of Bombay in Council may, whenever he thinks fit, with- 
draw such jurisdiction from any Subordinate Judge so invested. 


NOTE. 12 B. 486; 14 B. 371. 


28A* (i) The High Court may by, general or special order invest any 
_ . . o u . Subordinate Judge within such local limits and 

jJdTeV^th ju isdfcSnlrr be 

certain Acts. prescribed in such order, with all or any of the 

powers of a District Judge or a District Court 


as the case may be under the Indian Succession Act, 1865, the Probate and 
Administration Act, 1881, or paragraph 5 of Schedule 111 to the Code of 


Civil Procedure, 1908. 

(2) Every order made by a Subordinate Judge by virtue of the powers 
conferred upon him under sub-section (i) shall be subject to appeal to the 
High Court or the District Court according as the amount or value or the 
subject-matter exceeds or does not exceed five thousand rupees. 

(3) Every order of the District Judge passed on appeal under sub- 
section (2) from the order of a Subordinate Judge shall be subject to an appeal 
to the High Court under the rules contained in the Code of Civil Procedure 
applicable to appeals from appellate decrees. 


29. Each Subordinate Judge shall use a seal one inch and a half in 
diameter, bearing the Royal Crown with the 
Seal of Subordinate Judge. following inscription in English and the 
principal language of the District— “Subordinate Judge of.” 


* Section 28 A has been added by Bom. Act 5 of 1912. 
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Reference 

suits. 


to Government 


80 , 31 . \ First Subordinate fudge pending proceedings. Repealed by 
Act XII of 1876 ]. 

32 . No Subordinate Judge or Court of Small Causes shall receive or 

register a suit in which the Government or any 
officer of Government in his official capacity is 
a party, but, in every such case such Judge or 
Court shall refer the plaintiff to the District Judge, in whose Court alone 
(subject to the provisions of section 19 ) such suit shall be instituted.^ 

4 ’^Provided that nothing in this section 
Proviso. deemed to apply to any suit merely 


because — 

“(r7) a municipal corporation constituted under Bombay Act No. VI of 
1873, or any other enactment for the time being in force, is a 
party to such suit, and an officer of Government is, in his official 
capacity, a member of such corporation, or 
an officer of a Court appointed under the Code of Civil Procedure, 
section 456 , last paragraph, $ is in virtue of such appointment,! 
a party to such suit.’* 

‘‘ or 


an officer of Government — 

(/) who has been declared or appointed to be the sole member or 
one of a Board constituting a Court of Wards, or 

[ii) to whom all or any of the powers of a Court of Wards have 
been delegated, or 

{Hi) through whom all or any of the powers of a Court of Wards 
are exercised, or 

(Jv) who has been appointed a manager of the properly of a 
Government Ward, or 

(r^) who has been appointed a guardian of the person of a Govern* 
ment Ward, or 

(vi) who has been appointed a guardian of the person or property, or 
both, of a minor, under section 3 , sub-section (i) of section 19 , 
sub-section ( 2 ) of section 19 , section 20 , sub-section (i) of section 
22 , or sub-section (i) of section 41, respectively, of the Bombay 
Court of Wards Act, 1905, is in virtue of such declaration, 
appointment, delegation or exercise of powers a party to such 
suit.”§ 


Removal or Suspension, 


into 


33 . Whenever the High Court is of opinion that there are good grounds 

for making a formal and public enquiry into 
the truth of any imputation or misconduct by 
any Subordinate Judge, the High Court may 
appoint a Commissioner or Commissioners for the purpose of holding such an 
enquiry, and, on the receipt of his or their report, may order that the 
Subordinate Judge be removed or suspended from office or reduced to a 


Commission of enquiry 
alleged misconduct. 


lower class. 

The provisions of Act No. XXXVII of 1840 {for regulating enquiries into 
the behaviour of public servants) shall apply to enquiries under this section, 
the powers conferred by that Act on the Government being exercised by the 
High Court. 


♦ This section, substituted by Act X of 1876, s. 15. is printed here, 
t This proviso has been added to this section by Act XV of 1880, 5. 3. 

! In s. 32, proviso, cl. (^), certain words repealed by Act XII of 1891, have here 
been omitted. 

§ The words within quotations have been added by Bom. Act 5 of I 9 i 4 « 
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Suspension of Subordinate 
Judges by High Court or by 
District Judge. 


84. The High Court may suspend any 
Subordinate Judge from office pending the result 
of an enquiry into his behaviour under this 
section. 


Any District Judge may, whenever he sees urgent necessity for so doing, 
suspend from office any Subordinate Judge under his control. But, whenever 
the District Judge suspends any such Subordinate Judge, he shall forthwith 
report the case for the orders of the High Court. 

Saving of power of Govern- . ‘"u 

ment to suspend or dismiss. shall be held to interfere with the right of 

Government to suspend, or remove from office, 
any Subordinate Judge at their discretion. 


PART VII. 


Temporary vacancy of office 
of District Judge. 


Delegation of 
District Judge. 


powers of 


Temporary Vacancies. 

35. In the event of the death of the District Judge, or of his being pre- 
vented from performing his duties by illness 
or other casualty or of his absence from his 
district on leave, the first in rank of the 

Assistant Judges in the district, or, in the absence from the district of an 
Assistant Judge, the first in rank of the Subordinate Judges, shall assume 
charge oi the District Court without interruption to his ordinary jurisdiction, 
and, while so in charge, shall perform the duties of a District Judge, with 
respect to the filing of suits and appeals, receiving pleadings, execution of pro- 
cesses, return of writs and the like, and shall be designated Assistant Judge or 
Subordinate Judge, as the case may be, in charge of the district, and shall 
continue in such charge until the office of District Judge may be resumed or 
assumed by an officer duly appointed thereto. 

36. Any District Judge leaving the Sadar station, and proceeding on 

duty to any place within his district, may 
delegate to an Assistant Judge, or, in the 
absence of an Assistant Judge, to a Subordinate 

Judge at the sadar station, the power of performing such of the duties 
enumerated in section 35 as may be emergent : and such officer shall be 
designated Assistant or Subordinate Judge, as the case may be, in charge 
of the sadar station. 

37. In the event of the death, suspension or temporary absence of any 

Subordinate Judge, the District Judge may 
empower the Judge, of any subordinate Court 
of the same district to perform the duties of the 

Judge of the vacated subordinate Court, either at the place of such Court, 
or of his own Court ; but in every such case the registers and records of 

the two Courts shall be kept distinct. 

PART VII. 

Ministerial Officers. 

38. All ministerial officers of the Civil Courts in each district shall 

be appointed, and may be fined, suspended, or 
Appointment, &c., of minis- dismissed, by the District Judge, subject to 
•tcrial officers. such rules as the High Court may from time 

ProvFded that the Judge of every subordinate Court may, subject to the 
like rules, appoint the ministerial officers of such Court, whose salaries do 

C, P. Code— 136 


Temporary vacancy of office 
of Subordinate Judge. 
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not exceed xupees ten per mensem, and may by order, fine, suspend or dismiss 
any miiiisterial officer of such Cc^urt who is guilty of any misconduct or 
neglect in the performance of the duties of his office. 

Every such order shall be subject to appeal to the District Judge ; and 
the rules for the time being applicable to appeals to the Court of Session 
from orders of the Criminal Courts subordinate thereto shall apply to all 
appeals under this section. 

Nothing in this section shall exempt the offender from any penal or 
other consequences to which he may be liable under any other law in force 
for the time being. 

30. The duties of the said ministerial officers shall be regulated by such 

Duties of ministerial officers. “ the High Court may. from time to 

time, prescribe. 

40. The Governor of Bombay in Council may, under the general control 

„ . -.11 * of the Governor-General of India in Council 

the^Courts. Civil Court under this Act a 

clerk of the Court who, in addition to such 
duties as may, from time to time, be prescribed by the High Court, may receive 
and register plaints, and shall refer such as he may consider should be refused 
for the orders of the Judge of the Court and may sign all processes, and 
authenticate copies of papers. 

PART IX. 

Miscellaneous. 

41. The proceedings of each Civil Court shall be kept and recorded 

^ . , according to such rules as the High Court 

-Rules for keeping proceed- prescribe. The High 

Court shall also lay down rules under which 
copies of papers may be granted. 

42. The High Court shall from time to time, with the sanction of 

the Governor of Bombay in Council, prescribe 

Fees for process. regulate the fees to be taken for any 

process issued by any Court, the constitution of which is declared by this 
Act, or by any officer of such Court. 

Tables of fees so prescribed shall be published in the Government 
Gazette. 

43. The District and subordinate Courts shall sit from day to day, except 

. . on Sundays, New Years Day, Good Friday, 

Sitting of Courts, Christmas Day, and Her Majesty's Birth Day 

and such other days as may be sanctioned for each or every district by the 
High Court. 

The High Court may also permit the Civil Courts under its control to 

adjourn for a period or periods not exceeding 
Vacation. jn ^^e whole six weeks in each year. 

SCHEDULE. 

[Repealed by Act 16 of 1870.] 



APPENDIX XIV 

THE MADRAS CIVIL COURTS ACT, 1873 

ACT NO. Ill OF 1 873 * 


Rrcbivbd thb assbnt op thh governor General on the 
2 1 ST January, i873. 

An Act to consolidate and amefid the law relating to the Civil Courts 
of the Madras Presidency Subordinate to the High Court. 

VVhprbas it is expedient to consolidate and amend the law relating to the 
Preamble. Civil Courts of the Madras Presidency subordi- 

, ,, ' nate to the High Court ; It is hereby enacted as 

follows 

PART I. 

Preliminary. 


Short title. 


1. This Act may be called the Madras 
Civil Courts Act, i873. 

It extends to all the territories for the time being under the Government of 

Local extent Governor of Fort St. George in Council, 

except the tracts respectively under the juris- 
diction of the Agents for Ganjim and Vizagapatam ; 

. and it shall come into force on the first day of 

Commencement, 1873, 

2. [Repeal of certain enactments^ Repealed by the Repealing Act, tSpS 
{Xir of 1 873). 

PART II. 


Establishment and Constitution of Civil Courts. 


3. The number of District (heretofore de- 
N umber of District Courts, signated Zila) Courts to be established or con- 
tinued under this Act, shall be fixed, and may from time to time be altered^ 
by the Local Government : 

t[ * • * • • ] 

$[3A. When in the opinion of the High Court, the state of business pen- 
. . , , - I ding before the Judge of any District Court 

D®ct tudecs (hereinafter called the ''District Judge") so te- 

’’ quires, the Local Government, may appoint one 

or more Additional District Judges to that Court for such period as they may 


deem necessary. 

The additional District Judges so appointed shall discharge all or any of 
the functions of the District Judge under this Act or any other law for the 
time being in force which the District Judge may assign to them, and, in the 


* For Statement of Objects and Reasons, see the Gazette of India, 1873, Pt. V, p. 
173 ; for report of the Select Committee, see rfo'/f, i« 72 . Pt. V, p. 69S for procee- 
dings in Council relating to the Bill see ibid Supplement , 1870, p. 900 and 1873, PP. 
3 ,j 6 and i $3. 

f The words "Provided that no increase to the number of such Courts shall be 
made by such Government without the previous sanction of the Governor General 
in Council" were repealed by the Decentralisation Act. 1914 (IV of 1914), Sch. Pt. I. 

t Section 3 A was inserted by section 2 of the Madras Civil Courts (Amendment 
Act (Madras Act II of 1931). 
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discharge of those functions) they shall exercise the same powers as the District 
Judge]. ^ 

4 - The number of Subordinate Judges and District Munsifs to be 
Number of Subordinate under this Act for each District, shall 

Judges and District Munsifs. uxeQ, and may from time to time be altered. 

by the Local Government : 

• r • * * • j 

t [The Local Government may, after consultation with the High Court, fix 
and from time to time vary by notification the number of Subordinate Judges 
to be appointed for a Subordinate Judge's Court or the number of District 
Munsifs to be appointed for a District Munsifs Court]. 

t [ 4 A. When more than one Subordinate Judge is appointed to a Sub- 
ordinate Judge's Court or more than one District Munsif to a District Munsifs 
Court, one of the Subordinate Judges or the District Munsifs shall be appointed 
the Principal Subordinate Judge or Principal District Munsif and the others 
Additional Subordinate Judges or Additional District Munsifs as the case 
may be. 

Each of the Judges appointed to a Subordinate Judge’s Court or a District 
Munsifs Court may exercise all or any of the powers conferred on the Court 
by this Act or any other law for the time being in force. 

Subject to the general or special orders of the District Juc’ge, the principal 
Subordinate Judge or the Principal District Munsif may, from time to time, 
make such arrangements as he thinks fit for the distribution of the business of 
the Court among the various judges thereof.] 

5 . The place at which any Court under this Act shall be held may be fix- 
ed, and may from time to time be altered, 

Court's locality. 

in the case of District Court or a Subordinate 
Judge’s Court) by the Local Government, 
in the case of a District Munsifs Court, by the High Court. 

§ [The places fixed for any Court under this section shall be deemed to be 
within the local jurisdiction of that Court.] 

^ 6. Whenever the office of II [a District 

offiT'ToistJictludg? or » Subordinate Judge under this Act 

Subordinate Judge. « 

,[ * ♦ . • ] 

the Local Government shall appoint to the office such duly qualified person as 
it thinks proper. 


* The words "Provided that no addition to the number of such officers shall be 
made by such Government without the previous sanction of the Governor-General 
in Council” were repealed by the Decentralization Act, 1914 (IV of 1914)1 Sch. Pt. I. 

i This paragraph was added by section 2 of the Madras Civil Courts (Amend- 
ment) Act, 1925 (Madras Act 111 of 1925). 

I Section 4 A was inserted by section 3, idt/i, 

g This sentence was added by section 2 of the Madras Civil Courts Act, 1885, 
(XXI of 1885). 

II The words "a District Judge were substituted for the words "the Judge" of a 
District Court (hereinafter called a District Judge)^ by section 3 of the Madras Civjl 
Courts (Amendment) Act (Madras Act II of I 93 *)- 

IT The words "Or whenever the Governor General in Council has sanctioned an 
addition to the number of District Judges or Subordinate Judges under the provi- 
sions of section 3 or section 4” were omitted by the Decentralisation Act, 1914 (IV 
of 1914)* Sch# Pt. I. 
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Appointment to vacancy in 
office of District Munsif. 


7 . Whenever the office of District Munsif 
under this Act is vacant. 


• [ • • * • • ] 

the High Court shall appoint to the office of such person as it thinks fit : 

Provided that he possesses the qualifications for the time being required 
by the rules in this behalf which the High Court, with the previous sanction 
of the Local Government, are hereby empowered to make and alter. 

Every appointment made under this section shall be published in the same 
Publication of appointments. by the Local 

The Local Government may, for good and sufficient reason, annul any 
Annulment of appointment appointment made under this section. 


8. The present Zila 

District Courts, Subordinate 
Judges and District Munsifs. 


Courts, Principal Sadar Amins, and district 
Munsifs, shall be respectively the first ^'District 
Courts, ‘‘Subordinate Judges,” and “District 
Munsifs” under this Act. 


9 . Every Court under this Act shall use a seal of such form and 
Seal of Court. dimensions as are, for the time being, pres- 

cribed by the Local Government. 


PART III. 


Jurisdiction. 


Local limits of jurisdiction 
of District Court or Subordi- 
nate Judge. 


10 . The Local Government shall fnt, 
and may from time to time vary, the local 
limits of the jurisdiction of any f | District Court 
or Subordinate Judge’s Court] under this Act : 


t f 


• 1 


The present local limits of the jurisdiction of every Civil Court (other 
than the High Court) shall be deemed to have been fixed under this Act. 


Local jurisdiction of District 
Munsifs. 


§t 

Jurisdiction of District Judge 
or Subordinate Judge in ori- 
ginal suits. 


11 . The High Court shall fix, and may 
from time to time modify, the local jurisdiction 
of District Munsifs. 

* * # • ] 

1 2 . The jurisdiction of a District Judge 
or a Subordinate Judge extends, subject to the 
rules contained in the Code of Civil Procedure || 
to all original suits and proceedings of a civil 
nature. 


* The words *or whenever the Governor-General in Council has sanctioned an 
addition to the number of District Munsifs under the provisions of section 4“ were 
omitted by tdtd. 

t These words were substituted for the words “District Judge or Subordinate 
Judge*’ by section 4 {a) of the Madras Civil Courts (Amendment) Act, 1925 (Madras 
Act III of 1925 ) ... 

1 The proviso to section 10 was omitted by section 4 (b) ibid, 

§ The second paragraph of second ii which was added by section 3 of the 
Madras Civil Courts Act, 1885 (XXI of 188$) was omitted by section 5 ibid. 

II XIV of 1882. 
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The jurisdiction of a District Munsif extends to all like suits and pro* 
nf TiUfrirf ^ecdings, not otherwise exempted from his cogni- 
Mllnsif zance, of which the amount or value of the sub. 

ject-matter does not exceed *[three thousand] 

rupees. 

13 . 


Appeals from 
District Courts. 


decrees of 


Regular or special appeals, t [ ] shall, when such 

appeals are allowed by law, lie from the decrees 
and orders of a District Court to the High 
Court. 

Appeals from the decrees and orders of Subordinate Judges and District 
, „ ..... . Munsifs shall, when such appeals are allowed 

Appellate jurisdiciion o District Court, except when 

Liisirict u amount or value of the subject matter of the 

suit exceeds rupees five thousand in which case the appeal shall lie to the 
High Court :] 

Provided that, whenever a Subordinate Judge's Court is established in 
„ . • j* 4- I any District at a place remote from the station 

Appellaie of the District Court, the High Court, may. 

Suboroinate Judge. 

Government, direct that appeals from the decrees or orders of District 
Munsifs within the local limits of the jurisdiction of such Subordinate 
Judge be preferred in the Court of the latter : 

Provided also, that the District Judge may remove to his own Court, 

, . 1 u ra* i^rom lime to time, appeals so preferred, and 

Disposal of appea y is- jjjgpQgg qj himself, or may, subject to 

met ju gc. orders of the High Court, refer any appeals 

^rom the decrees and orders of District Munsifs, preferred in the District 
Court, to any Subordinate Judge within the District. 

t [ 14 . When the subject matter of any suit or proceeding is laid, a 
. . house or a garden, its value shall, for the pur- 

Valuation of suits for immo- jurisdiction conferred by this Act, 

vable property. manner provided by the Court-fees 

Act, 1870 , section 7, Clause V.] 

15 . Every Court under this Act may require a witness or party to any 
suit or other proceeding pending in such Court 
to make such oath or affirmation as is pres- 
cribed by the law for the time being in 
force. 


Power to require witness or 
party to make oath or affirma- 
tion. 


16 . Where, in afiy suit or proceeding, it is necessary for any Court 

, . . ^ j u . under this Act to decide any question regarding 
Law administered by Courts Jt 


to Natives. 


seccession, inheritance, marriage, or caste, or 
any religious usage or institution, 

(d) the Muhammadan law in cases where the parties are Muhammadans 
and the Hindu law in cases where the parties are Hindus, or 
(4) any custom (if such there be) having the force of law and governing 
the parties or properly concerned, 

shall from the rule of decision, unless such law or custom has, by 
legislative enactment, been altered or abolished. 


* These words were substituted for the words**two thousand five hundred'*by sec- 
tion 2 of the Madras Civil Courts (Amendment) Act, 1916 (Madras Act HI of 1916.) 

1 The words and figures “or appeals under Madras Regulation XI of 1832, sec- 
tion 9,** were repealed by the Repealing and Amending Act, 1891 (XII of 1891). 

X This section is repealed in local areas to which rules under section 3 of the 
Suiu Valuation Act, 1887 (Vll of 1887) apply-*-see section 6 of that Act; 
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(c) In cases where no specific rule exists, the Court shall act according 
to justice, equity and good conscience. 

17. No District Judge, Subordinate Judge or District Munsif, shall try 

any suit to or in which he is a party or per- 


Judges not to try suits in 
which they are interested ; 


sonally interested, or shall adjudicate upon any 
proceeding connected with, or arising out of, 
such suit. 


nor to try appeals from 
decrees passed by them in 
other capacities. 


No District Judge or Subordinate Judge, 
shall try any appeal against a decree or order 
passed by himself in another capacity. 


When any such suit, proceeding or appeal comes before any such 
Mode o( disposing of such circumstances to the 

suits and appeals. 


to which he is immediately subordinate. 


officer 

Court, 


The superior Court shall thereupon dispose of the case in the manner 
prescribed by the Code of Civil Procedure, section 6,* 

Nothing in the last preceding clause of this section shall be deemed to 
affect the extraordinary original civil jurisdiction of the High Court. 


PART IV. 


Misconduct of Judges. 


18. Any District Judge, Subordinate Judge, or District Munsif may, for 

Suspension of Judge by or removed by 

Local Government. Local Government. 


Suspension of Subordinate 
Judge by High Court. 


19. The High Court may, whenever it 
sees urgent necessity for so doing suspend a 
Subordinate Judge pending the orders of the 


Local Government. 

The High Court shall immediately report the circumstances of such 
suspension, 

and the Local Government shall make such order thereon as it thinks 


fit. 


Suspension of District Munsif 
by High Court Commission of 
Inquiry. 


20. Tne High Court may suspend any 
District Munsif who is alleged to have mis- 
conducted himself, or may appoint a Commis- 
sion for inquiring into his alleged misconduct. 


Exercise by High Court of 
powers conferred on Govern- 
ment by Act XXXVIl of 1850. 


The provisions of Act No. XXXVIl of 
1850 t ( for regulating inquiries into the beha- 
viour of public servants } shall apply to inquiries 
under this section, the powers conferred by that 
Act on the Government being exercised by the High Court. 

On receiving the report of the result of any such inquiry, the High Court 
may, if it think fit, remove the Munsif from office, or suspend him or reduce 
him to a lower grade. 

f 21 . The District Judge may suspend from 
Suspension of District Munsif whenever he sees urgent necessity for so 

by District Judge. doing, any District Munsif under his control. 


* See now section 24 of the Code of Civil Procedure, 1908 (Act V of 1908). 

+ The Act has since been amended by the Public Servants (Inquiries) Act, 
(1850) Amendment Act 1897 (I of 1897). 
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D . . Ti- u WhencTer * [ the District Judge ] exercises 

eport to High Court. jljg pQ^ej. confened by this section, he shall 

forthwith send to the High Court a full report of the circumstances of the case, 
together with the evidence, if any, and the High Court shall make such order 
thereon as it thinks fit. 


PART V. 

Ministerial Officers. 

A » .... .. 22. The Ministerial Officers of t [a District 

removal of Ministerial Officers 9°?'* I ^ 


of District Courts. 


ded or removed, by t [the District Judge], whos? 
orders in such matters shall § [subject to the 
control of the High Court] be final. 

II [28. The Ministerial officers[of the Court of a Subordinate Judge or 
Appointment, etc., of Minis- of » District Munsif shall be appointed and 
terial Officers of Subordinate *1"*^ suspended or removed by the Judge 
(Courts. thereof, or if the Court consists of more than 

one Judge by the Principal Judge thereof whose 
order in such matter shall, subject to the control of the District Judge and 
the High Court, be final.] 

24. Every appointment under this Part shall be made subject to such 


Rules regulating 
pointments. 


such ap- 


rules as the Local Government from time to 
time prescribes on this behalf. 


Duties 

cers. 


of Ministerial Offi- 


Every person appointed uuder this Part 
shall perform such duties as may from time 
to time be imposed upon him by the presiding 
oflScer of the Court to which he belongs. 

The present Ministerial Officers of the Court 
under this Act shall be deemed to have been 


Present Ministerial Officers, 
appointed under this Part. 
Transfer of Ministerial Offi- 


cers. 


? L24A. (1) The High Court may tran fer 
all or any of the Ministerial Officers of any 
Civil Court subject to its superintendence to 

any other such Court. 

(2) The District Judge may transfer all or any of the Ministerial Officers 
of any Civil Court under his control to any other such Court.] 


Temporary discharge 
duties of District Judge. 


PART VI. 

Miscellaneous. 

25. In the event of the death of the Dis- 
trict Judge, 


♦ The words **the District Judge’* were substituted for the words “a District 
Judge” by section 4 of the Madras Civil Courts (Amendment) Act (Madias Act II 
of 193O- . , 

t The words “a District Court” were substituted for the words “the District 
Courts’* by section 

X The words ‘ the District Judge’’ were substituted for the words "the Judges of 
such Courts” by section $ tdtd. 

§ These words were added by section 4 (a) of the Madras Civil Courts Act, 188S 
(XXI of 1 88s). 

II Section 23 was substituted for the original section by section 6 of the Madras 
Civil Courts (Amendment) Act, 1925 (Madras Act 111 1925). 

IT Section 24*A was substituted for the original section 24 A by the Decentralisa- 
tion Act, 1914 (IV of 1914), Sch. Pt. I. 
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or of his being incapacitated by illness or otherwise for the perfor- 
mance of his duties, 

or of his absence from the station in which his Court is held, 

•[the Senior Additional District Jud^e or the Additional District Judge 
as the case may be or if there is no Additional District Judge] the senior 
Subordinate Judge of the District shall, without interruption to his ordinary 
duties, assume charge of the District Judge’s Office, and shall discharge such 
of the current duties thereof as are connected with the filing of suits and 
appeals, the execution of processes and the like, 

and shall continue in charge of the office until the same is resumed or 
assumed by an officer duly appointed thereto. 


26. The District Judge, on the occurrence within his district of any 

vacancy in the office of D’strict Munsiff, may, 
pending the orders of the High Court thereon, 
appoint such person as he thinks fit to act in 
such office ; 

and he shall at once report to the High Court the occurrence of every 
such vacancy and such appointment. 


District Judge may nominate 
to vacancy in office of District 
Munsiff. 


27. Subject to the other provisions of this Act and to the rules for 

the time being in force and prescribed by 
the High Court in this behalf, the general 
control over all the Civil Courts under this Act 
in any district is vested in the District Judge. 

, / c u * * * § 28. The t [High Court] may, by nolifica- 

Investiiure of Subordinate the official Gazette, invest within such 

Sdiciir 

•' appoint, 

any J[District or] Subordinate Judge with the jurisdiction of a Judge of a 
Court of Small Causes for the trial of suits cognizable by such Courts up to 
the amount of rupees § [one thousand] ; 


District Judge to control 
Civil Courts of District. 


and any District Munsiff with the same 
jurisdiction up to the amount of || [ . . ] 

rupees ^ | three hundred], 
and may, by like notification, whenever it thinks fit, withdraw such juris- 
diction from the J [District or] Subordinate Judge or Munsiff so invested. 

„ . , u j- . ** [29- (1) The High Court may, by 

Exercise by subordinate general or special order, authorize any Subor- 

Kfju^eiTcVrUnVie^ dinate Judge to take cognizance of, or any Dis- 
^ trict Judge to transfer to any Subordinate 

^ ’ Judge under his control, any proceedings 


Investiture of District Mun- 
siff with similar jurisdiction. 


* These words were inserted by section 6 of the Madras Civil Courts (Amend- 
ment) Act (Madras Act II of 1931). 

i The words “High Court” were substituted for the words “Local Government” 
by the Decentralization Act, 1914 (IV of i9i4)» Sch., Pt. I. 

t These words were inserted by section 5 of the Madras Civil Courts Act, 1885 
(XXI of 1885). , , , ^ 

§ The words “one thousand” were substituted for the words ‘five hundred” by 
section 2 of the Madras Civil Courts (Second Amendment) Act, 1926 (XVIII of 1926). 

II The words “rupees fifty or on the recommendation of the High Court up to 
any amount not exceeding” were repealed by the Decentralization Act, 1914 (IV of 
1914), Sch., Pt I. 

IT The words “Three hundred” were substituted for the words “two hundred” by 
section 2 of the Madras Civil Courts (Second Amendment) Act, 1926(XVI1I of 1926). 

** Section 29 was inserted by section 2 of the Madras Civil Courts (Amendment) 
Act, 1926 (XIV of 1926), 

C. P. Code— 137 
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under the Indian Succession Act, 1925,* which cannot be disposed of by Dis* 
trict Delegalts. 

(2) The District Judge may withdraw any such proceedings taken cog- 
nizance of by, or transferred to, a Subordinate Judge, and may either himself 
dispose of them or transfer them to a Court under his control competent to 
dispose of them. 

( 3 ) Notwithstanding anything contained in section 13, proceedings taken 
cognizance of by, or transferred to, a Subordinate Judge under the provision 
of this section shall be disjosed of by him subject to the law applicable to 
like proceedings when disposed of by the District Judge] 

30. The High Court may permit the Civil 
Vacation. Courts under its control to adjourn from time 

lu lime for periods not exceeding in the aggreg.itc two months in each year. 


SCHEDULE. 

EsAwTMbNrs Repealed. 

{Repealed by the Repealing Act, 18j8{XlI oj iS73).\ 
* XXXIX of 1925 . 



SUBJECT-INDEX. 

A 

ABATEMENT of suit by party’s death if right to sue survives, 653 
effect of fresh suit if to be brought, 662 
not allowed by reason of death after hearing, 661 
of suit by marriage of a female party, 661 
on death of the defendants in case of distinct interest, 6^8 

joint interest, 658 

or dismissal, effect of, 662 
to set aside, 662 

ACTIONS of publice body, Court’s jurisdiction in, 22 
ACTS, amended by Code of Civil Procedure, 369 
ADJOURNMENT, 526 

cost of, 526 

Court may proceed notwithstanding either party fails to produ 
evidence after, 531 
Court’s power to grant, 526 

procedure if parties fail to appear on adjourned day, 527 
ADMISSION of documents, affidavit of signature in, 510 

costs in, 510 
form of notice of, 509 
judgment on, 509 
notice of, 509 
facts, notice of, 509 

AFFIDAVIT, matters to which to be confined, 537 

power to order any point to be proved by, 537 

attendance of deponent for cross-examination on, 537 

AFFIDAVITS, 537 

AGENT if to accept service, 419 

AMENDMENT, general power of, 368 

APPEAL, certified copy of decree to be sent to Court, whose decree is under, 797 
contents of memorandum of, 764 
notice in, 772 

copies of exibits in Court in, 771 

judgment and decree to be furnished to parties in, 797 
date and contents of decree in, 796 
day for hearing, 771 

decision in, where beard by two or more Judges, 205 

decree in, 796 

determination of, 786 

dismissal, for appellant’s default, 772 

of, where notice not served in consequence of appellant’s 
failure to deposit cost, 773 
dissent to be recorded in judgment in, 796 
enquiry into pauperism in pauper appeal, 8oo(ix) 
par/^ hearing of, 772 
form of, 764 

from appellate decrees and orders, procedure in appeals from, 252 
final decree where no appeal from preliminary decree, 204 
grounds which may be taken in, 765 

Judge dissenting from judgment need not sign decree *in, 797 
judgment in, 790 

when and where pronounced, 790 
meaning of, 200 

memorandum of, rejection or amendment of, 765 
no appeal from consent decree, 202 
order from which lies, 242 
pauper, 8oo(vi) 
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APPEAL, power to adjourn hearing of, and direct persons appearing interested 

to be made respondents, 774 

dismiss appeal without sending notice to lower Court, 770 
procedure on application for admission of pauper appeal, 8oo(vi) 
publication and service of notice of day for hearing, 771 
readmission of, dismissed for default, 773 
register of, 769 

registry of memorandum of, 769 

re-hearing on application of respondent against whom e.v parte decree 
made, 776 

right of, against preliminary decree, 204 
to begin in, 772 
saving of the right of, 369 
to Federal Court, 269, 8oo(xvi) 
to the King-in-Council 253, 8co(ix) 

admission of and procedure thereon, 8oo(xii) 
affirming the decision, 264 

application to Court whose decree complained of, 
8oo(ix) 

certificate as to value or fitness, 8o3(ix) 
of fitness for, 258 
consolidation of suits, 8oo(x) 
decree, meaning of, in, 8oo(ix^ 
effect of failure to comply with order in, 8oo(xiii) 
from decree, 253 
final order, 2 54 
order of remand, 256, 

relating to execution, 8oo(xvi) 
orders passed on appeal, 255 
when not final, 255 

increase of security found inadequate in, 8oo(xiv) 
party's liability in valuation in, 261 
power to dispense with notices in cases of deceased 
parties in. 8oo(xiii) 

order further security for payment in, 
8oo(xiii) 

powers of Court pending appeal in, 8oo(xii) 
procedure to enforce order of King-in-Council, 8oo(xiv) 
refund of balance deposit in, 8oo(xiii] 
remission of dispute to Court of first instance, 8oo(x) 
revocation of acceptance of security, 8oo(xiii) 
security and deposit required on grant of certificate 
in, 8oo[xi) 

substantial question of law, 2C5 

the decree or final order if involve, 263 

value of subject-matter in, 259 

the subject-matter of the suit in the Court of the first instance 
in, 262 

when leave can be granted for 
268 

upon hearing respondent may object to decree as if he had preferred 
separate, 776 

what judgment may direct in, 792 

to accompany memorandum of, 764 
where no preliminary decree is drawn up, 204 
who may appeal as pauper, 8co(vi) 

APPEALS, 200 

bar of certain, 268 

from appellate decrees, procedure in, 797 
orders, 797 

procedure in, 8oo(vi) 
original decrees, 200, 764 
general provisions relating to, 250 
what Court to hear, 250 
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APPEARANCE of one of several plaintiffs or defendants for others, 401 
parties, 470 

on day fixed in summons, 470 

where defendant may be called upon to furnish security for, 747 
APPELLANT to furnish security where resides out of British India, 769 
APPELLATE Court, findings and evidence to be put on record, 786 

may determine case finally, where evidence on record suffi- 
cient, 784 

itself cause notice to be served, 771 
require appellant to furnish security for costs, 769 
mode of taking additional evidence, 790 
points to be defined and recorded in, 790 
power of, to remand, 251 
powers of, 250. 792 

production of additional evidence, 786 
remand of case by, 779 

to give notice to Court whose decree appealed from, 771 
take additional evidence, 252 
transmission of papers to, 771 
APPLICATION of Order 22 to appeals, 665 

proceedings, 666 

ARBITRATION, 183, 674 

ARREST and detention in the civil prison, 593 

personal attendance, exemption from, 178 
before judgment, 605 

exemption of members of Legislative bodies from, 321 

from, under civil process, 319 

other than in execution of aecree, 320 

proceedings on appearance of judgment-debtor in obedience to notice or 
after, 594 

procedure of, where person is outside the district, 322 
warrant for, to direct judgment-debtor to be brought up, 593 
ASSIGNEE, before final order in suit, procedure in case of, 664 

where fails to continue suit or give security, procedure, 662 

ATTACHMENT, and sale of properly, in execution of decree, 147 

appeal from suits to establish right to property under, 622 
before judgment, 747, 749 

agricultural produce not to subject 10,752 
investigation of claim to property under, 751 
property under, not to be re-attached in execu- 
tion of decree, 752 

where defendant may be called upon to furnish 
security for production of property, 749 
continuance of, subject to claim of incumbrance, 617 
cost in suits to establish right to property under, 622 
declaratory suit to establish righ to property under, 620 
determination of, 610 

disallowance of claim to property under, 616 
evidence to be adduced in claims to and objections as to, 615 
in case of decree for rent or mtim profits, or other matters, 
amount of which to be subsequently determined, $95 
investigation of claims to, and objections as to, 611 
limitation suit to establish right to property under, 621 
mode of, 524 

making, 750 

of agricultural produce, 59 ^ 
debt, 598 

share and other properly not in possession of judgment* 
debtor, 597 
decree, 605 

immovable property, 607 ^ 

application for, 571 

Small Cause Court not to order, 752 
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ATTi^CHMENT of movable property, 599 

not in judgment-debtor’s possession, app’ica- 
lion for, 571 

other than agricultural produce in possession 
of judgment-debtor, 596 

negotiable instruments, 604 

onus in saving of suits to establish right to property under, 620 
order for payment to party entitled under decree, coin or currency 
notes under, 610 
partnership property, 601 
property, 595 

in custody of Court or public officer, 604 
salary or allowance of public officer or servant of railway com- 
pany or local authority, 600 
share, 599 

in movables, 599 

party in the suit to establish right to property under, 620 

power 10 require certified extract from Collector’s registers in, 571 

procedure of, where property is outside the district, 322 

provisions as to agricultural produce under, 597 

release of property from, 616 

removal of after satisfaction of decree, 609 

when security furnished or suit dismissed, 751 

revision in suits to establish right to property under, 
622 

saving of suits to establish right to property under, 
617 

valuation of suits to establish right to property under, 
622 

where cause not shown or security not furnished, 

750 

B- 

BAR to further suit, when it is a, 6 

c. 

CASE for opinion of Court, 184 

CASTE questions, Court’s jurisdiction in, 19 

CHARTERED High Court, application to rules as to, 800 (xxix) 

savings in respect of, 800 (xxx) 
w’ho may serve processes of, 800 (xxix) 

CIVIL Procedure Code, application of, 16 

to High Courts, 313 
Presidency S. C. Courts, 18 
Provincial S. C. Courts, 17 
Revenue Courts, 16 

certain provisions of, not applicable to High Court in origi- 
nal, civil or insolvent jurisdiction, 313 
commencement of, 7 
extent of, 7 

if to be applied to the execution of orders, 98 
interpretation of, 4 

Part IX, apply only to certain High Courts, 312 
reference to and other repealed enactments, 369 
savings of, 269 
short- title of, 7 

CODE, definition of, 8 

COLLECTOR to* be delegated power to execute decrees against immovable 
property, 163 . 

COMMISSION, cases m which Court may issue commission to examine wit- ^ 
ness, 681 

expenses of, to be paid into Court, 688 
for local investigation, 685 

procedure of, 685 

report and deposition of to be evidence in 
suit. 685 
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COMMISSION for partition, procedure of, 687 
issued by foreign Courts, 173 
letter of request in lieu of, 173 
order of, 682 

or request to examine witness not within British India, 683 
person for whose examination commission may issue, 683 
power of Court to issue, 172 
return of, with depositions, 684 
to another Court, 172 
examine or adjust accounts, 686 
make partition of immovable property, 687 
when depositions in a commission may be read in evidence, 684 
where witness resides within Court’s jurisdiction, 682 

COMMISSIONS. 681 

issued at the instance of foreign tribunals, 689 

COMMISSIONER, attendance and examination of witness before, 689 

for accounts. Court to give necessary instruction to, 68^ 
proceedings and report, to be evidence, 687 
local investigation may be examined in person, 685 
parties to appear before, 689 
power of, 688 

COMPENSATION, for obtaining arrest, attachment or injunction on insufficient 
ground. 198 

order for obtaining arrest, attachment, etc., if bars a regular 
suit, 199 

COMPROMISE, binding on parties, 678 

execution of decree if affected by, 679 
if appealable, 678 
in case of public trust, 678 
mortgage-decree, 678 
partition suit, 678 
matters outside suit in, 676 
of suit, 672 

adjustment in, 674 
duty of Court in. 675 
effect of, 675 
lawful agreement in, 675 
pleader’s authority to, 678 
preliminary decree in, 678 
record of, 677 
who can, 677 

CONSENT decrees, amendment of, 366 

CO-PARTNERS, suits between, 699 

CORPORATION, interrogatories to, 500 r , 

power to require personal attendance of officer of corpo- 
ration, 694 
service on, 694 

COST of SUITS see Suits. 

COST of suits, 91 , ^ r . 

against several defendants, 96 
appeal against order of, 94 

to Privy Council in, 95 

compensatory cost in false or vexatious claims or defences, 97 
Court rate in, 95 
for witnesses, 97 
if to follow the result of suit, 93 
in account suit, 95 
administration suit, 95 
commission, 95 
damage suit, 97 
divorce suit, 96 
guardianship proceedings, g6 
income-tax reference, 96 
insolvency proceeding* 96 
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COST of suUs, judicial separation, 96 
maintenance suits, 96 
mortgage-suit, q6 
partition suit, 97 
will cases, 97 

interference by High Court, 95 
parties liable in, 96 
when not allowed, procedure, 94 
COURT See FOREIGN COURT 

by which decree may be executed, 100 

Court-fees, Court's order to make deficiency of Court-fees, if open 
appeal and revision, 346 

power to make deficiency of, 343 
if can transfer decree to another Court, 100 
passing decree, if can execute it, 99 
to be applied, where several Courts have jurisdiction, 79 
which passed a decree, definition of, 99 

COURT’S inherent powers as an appellate Court, 364 

in abuse of process, 351 
addition of parties, 358 
admission of evidence, 353 
amendment of decree, 352 
appeal, 363 

appointment of Receiver, 358 
arbitration, 353 

consolidation of suits and appeals, 353 
compromise decrees, 353 
costs, 353 

dismissal for default, 354 
errors and mistakes, 357 
execution, 354 
ex parte order, 355 
expunging from records, 355 
extension of time, 356 
framing of issues, 357 
fraud, 356 
injunction, 356 
invention of procedure, 357 
partition, 353 

reconstruction of records, 358 
refund, 358 
remand, 358 
resiiiuiion, 359 
restoration of appeal, 361 

application, 361 
execution petition, 361 
suits, 360 

retrial, 361 
review, 361 
security for cost, 363 
set-off, 363 

stay of proceeding, 362 

strike out proceedings, 363 

surety-bond, 363 

transfer of a case, 363 

limit of exercise of powers, 350 

limitation of application for, 364 

order under, to be passed for ends of justice, 350 

saving of, 347 

Jurisdiction, how for ousted by Legislature, 21 
of, 18 

order in resistance after sale conclusive subject to regular suit, 652 
power to inspect, $39 
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D. 

DEAD persons, suit and decree against, 658 
DEATH, marriage and insolvency of parties, 653 

of one of several plaintiffs or of sole plaintiff, legal representatives on 
the, 656 

procedure as to 654, 
656 

in representative suit, 657 

parly pending appeal. 659 

the defendant after preliminary decree 659 

introduction of new parties within limitation, 660 
defendants, legal representatives on the, 659 

procedure as to introduction of new parties on, 660 
DECEASED party, determination of question as to legal representative, 661 
DECREE see CONSENT DECREES. 

EXECUTION OF DECREE. 

against plaintiff by default if bars fresh suit. 480 
appeal from, relating to set-off, 551 
assignment of, 577 
contents of, 540 

Court recovering copies of decree to 61 e the same with only proof, 
563 

Courts executing decree, 563 
date of, 541 
definition of, 8 
execution of, 178 

against firm, 178 

ancestral property, liability of, 141 
application for. 566 
attachment of property, 147 
barred, 128 

by High Court transferred by other Court, 566 

Court's powers to enforce in, 137 

Court to certify, 105 

disposing power in, 150 

i^nforcement against legal representative, 139 

exercise of powers in appeal from order made in, 769 

fresh application in, 132 

if auction purchaser, a representative, 118 

in foreign territory, no 

places, where C. P. Code docs not extend, 107 
legal representative in, 135 
limitation in, 124 

minority if a relevant question, 133 

mortgagee, meaning of, 120 

oral application, for, 567 

or order by Court to which it is sent, 566 

partial exemption of agricultural produce in, 155 

partition of estate or separation of share, 143 

passed by Native States, 108 

passed by Courts in the United Kingdom, 109 

power of executing Court, 120 

private alienation of property after attachment in, 157 

procedure on receiving application for, 578* 

property attached in execution of decrees of several Courts, 

questions to be determined in, 11 1, 115 

sale, 115 

resistance to, 171 

represeniatives, meaning of, in, 117 
saleable property, 150 
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DECREE, execution of, seizure of property in dwelling house in, 156 
written application forj 567 
€x parity appeal from, 495 

application to set aside, 489 
effect of restoration of, 493 
if a final decree, 492 

legal representatives can apply for setting aside, 489 

no service of summons in, 490 

in execution proceedings, 492 

inherent power of Court to set aside 489 

passed by fraud, 489 

procedure in setting aside, 493 

setting aside, 487 

if appealable, 495 
subject to limitation, 494 

revision, 495, 492 
on condition, 492 
sufficient cause, 491 

final mortgage-decree, 562 
for an injunction, 587 

delivery of immovable property when in occupancy of tenant, 592 
execution of document or endorsement of negotiable instrument, 590 
immovable property, 590 

for immovable property, delivery of possession in, 591 
joint possession in, 591 
symbolical possession in, 592 

mesne profits, 545 
payment of money, 587 
possess ion of property, 545 

and mesne profits, 544 
recovery of immovable property, 542 
restitution of conjugal rights, $89 
specific movable property, 587 
performance, 587 

if to be reversed for error, defect or irregularity in any proceeding, 
207 

misjoinder of causes of action, 208 
parties, 207 

in administration suits 546 * 

pre-emption suit, 547 

suit for account between principal and agent, 550 
dissolution of partnership, 549 

partition of property or separate possession of a share therein, 

550 

mode of paying money under, 552 
transfer, 564 
notice of transfer, 577 

not to be reversed or modified for error or irregularity not affecting 
merits or jurisdiction, 207 

set aside without notice to opposite party, 496 
payment of money under, 562 
preliminary decree, meaning of, 12 

procedure where Court desires that its own decree shall be executed by 
another Court, 564 

Judge has vacated office before signing, 541 
reversal of, one of several plaintiffs may obtain reversal of whole 
decree, 766 

simultaneous execution of, 103 
special directions as to account in, 550 
to direct payment of instalments, 542 
transferee of a, 134 

transfer of. application of, if a step-in-aid of execution, 105 

to Court of Small Causes, 563 

transferred. Court's power in executing, 105 
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DECREE, what are nos ii 

when set-off is allowed, 551 

or where mortgagee has been overpaid, 738 

DECREES, execution of, 552 

before ascertainment of costs, 313 

for resiiiulion of conjugal rights, discretion of Court in, 
589 

DECREE-HOLDER, adjustment with, 553 
agreement with, 558 
certification by, 558 
definition of, 8, 13 
enquiry as to certification by, 560 
form of certification by, 560 
fraud as regards certification by, 560 
limiiaiion of certification by, 563 
notice of payment on the, 561 
omission to certify by, 561 
payment out of Courts, 553 
DEFAULT, what amounts to dismissal for, 12 
DEFENCE, admission in, 479 
new ground of, 470 

DEFENDANT, fixing day for appearance of, 421 

is suing plaintiff, procedure where, 743 
need not be interested in all the relief claimed, 386 
summons to order defendant to produce documents relied on 
him, 421 

to be directed to produce his witness on issue of summons, 421 
DEFENDANTS, who are necessary parties as, 383 
may be joined as, 383 

DEPOSIT, by defendant of amount in satisfaction of claim, 679 
interest in, not allowed to plaintiff after notice, 679 
notice of, 679 
of money in Court, 758 

procedure where plaintiff accepts, as satisfaction in full, 679 

part, 679 

DETENTION, in prison, discretionary power to permit judgment-debtor to show 
cause against, 593 

order of detention, etc., to be applied after notice, 757 
preservation, inspection, etc., of subject-matter of suit, 757 

DISCOVERY of documents see DOCUMENTS, INTERROGATORIES. 

affidavit in, 503 
application lor, 502 
at what time, 503 
which are produced, 504 
who can be compelled to make, 503 
material documefit, 504 
what documents, 503 
power to order, 87 

DISMISSAL of suit, if appealable, 479 

precludes a plaintiff fiom bringing a fresh suit, 482 
on period of limitation, 486 

when summons not served in consequence of plainiiflPs failure to 
pay costs, 471 

where neither party appears, 472 

if appealable, 475 

plaintiff fails to apply for fresh suit, after summons un- 
^ served, 475 

DISPAUPERING, 720 
DISTRICT, meaning of. 8 

Court, meaning of, 13 

DOCUMENT, admitted in evidence, endorsement in evidence, 512 

inadmissibility of document not produced when plaint filed, 462 

C. P. Code-B 
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DOCUMENTS.see ADMISSION of Documents 

admitted recording of and return of rejected documents, 514 
return of, 514 

applied 10 material objects, provisions as to, 515 
Court may order to be impounded, 514 

send for papers from its own records or from other 
Courts, 514 

effect of non- production of, 51 1 

inspection of, referred to in pleadings or afiidaviis, 505 

non-compliance with order for discovery of, 507 

notice to produce, 506 

order for inspection of, 506 

premature discovery of, 507 

production of, 504 

rejection of irrelevant or inadmissible, 512 
time for inspection, when to be given, 506 
verified copies for inspection, 507 

DOCUMENTARY evidence to be produced at first hearing, 510 


E. 


ENDORSEMENT, on copies of admitted entries, 513 

documents rejected as inadmissible, 513 

ENGLISH, power of Local Government to require evidence to be recorded in, 323 
EVIDENCE, any question and answer in, may be taken down in, 535 
how to be taken in appealable cases, 534 

Judge unable to make memorandum of, in unappealable case, 536 
memorandum of, in unappealable case, 535 

when evidence not taken down by Judge, 535 
question objected to and allowed by Court to be noted in, 535 
taken before another Judge, power to deal wiih, 536 
when may be taken in English, 535 
to be interpreted, 535 
where several issues in, 533 


EXAMINATION of parlies by the Court, 496 

oral examination of parties, 497 
substance of, to be written, 497 
EXECUTION, see DECREE, Execution of 

by joint decree-holder, application for, 572 
execution of, 98 

endorsement on process for, 585 
in case of cross-decrees, 579 

under same decree, 580 

mode of 587 

notice to show cause against, 581 

of certain decrees, transferred to Collector, Collector acting judi- 
cially in, 165 


Court authorising Col- 
lector to stay public 
. sale of land in, 165 
jurisdiction of civil 
Courts, 165 
rules of procedure 
in, 165 

cross-decrees and cross-claims in mortgage-suits, 581 
power to Require security from or impose conditions, Upon judg- 
ment-debtor in stay for, 585 

procedure after issue of notice to show cause against, 584 ^ 

proceedings, procedure in, 324 
process for, 584 

simultaneous execution, 581 ^ ^ 

stay of, 585 

pending suit between decree-holder and judgment-debtor, 586 
when Court may stay, 585 
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EXECUTOR, adminisirator or heir, claims by, 413 
EXECUTRIX, husband of mirried. not lo join, 700 

F. 

FIRM, notice in what capacity serx»ed in case of a, 698 
service in suit against partners of a, 696 
suing partners in name of, 694 
FORECLOSURE suit, final decree in, 731 

preliminary decree in, 727 
FOREIGN COURT see COURT 

definition of, 8, 13 

jurisdiction of submission to, when presumed, 64 
when can be objected to, 64 
judgment, definition of, 8, 13 
presumption of, 64 
when not conclusive, 62 
slates, when may sue, 179 

FRESH suit, limitation law if affected by first suit in, 672 

when fresh suit may be brought or Court may restore suit to file, 473 


G. 


GOVERNMENT pleader, definition of. 8 

H. 

HEARING OF SUIT see SUIT 
of suit, 533 

right to begin, 533 

statement and production of evidence in, 533 
HIGH Court, power of, to determine issues of facts, 241 

Court's or District Court's general power of transfer and withdrawal of 
suit, 81 


1 

INJUNCTION see TEMPORARY INJUNCTION 

Court to direct notice to opposite party:before granting, 756 
Order of injunction may be discharged varied or set aside, 756 
principles of granting, 754 
to corporation binding on officers, 756 

restrain repitiiion or continuance of breach, 755 
INTERIM sale power to order, 757 
INTEREST of money, 88 

from date of decree, 90 
pending suit, 90 
silence of Court in, ”90 
INTERLOCUTORY orders, 757 
INTERPLEADER suit, 182 

agents and tenants may not institute, 743 
plaint in, 743 

procedure at first hearing, 743 
where may be instituted, 182 
INTERROGATORIES, affidavit in answer to, 501 

no exception to be taken, 501 
and discovery, order as to, if apply to xnipors, 509 
bonafides of, 501 
cost of, 500 
discovery by, 498 
form of, 500 

affidavit in answer to> 50 r 
in case of corporation, 500 
irrelevant, 500 

* not' sufficiently materiali 501 
objection to, by answer, 500 
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INTERROGATORIES, particular interrogatories to be submitted, 499 
scandalous, 500 

setting aside and striking out, 501 
using answer to, at trial, 508 

ISSUES, Court may examine witness or documents before framing, 517 
framing of, 515 

material from which issues may be framed, $17 
power to amend and strike out, 518 

questions of fact or law may by agreement to be stated in form of, St 8 


JOINDER of causes of action, 41 1 

illustrative cases of, 412 

JUDGE, definition of, 8 
JUDGMENT and decree. 88 538 

certified copies of, to be furnished, 551 
Court to pronounce, if satisfied that agreement was executed, 518 
definition of, 8, 13 
of Small Cause Court, 539 
to be signed, 539 
when pronounced, 538 

written by Judge’s predecessor, power to pronounce, 538 
JUDGMENTS, decrees or orders, amendment of, 564 

accidental slip or omission in, 366 
appeal and revision in, 367 
at any time* 366 

clerical or arithmetical errors, 365 
power of the Court passing the 
decree in, 367 


of other Courts, 539 


JUDGMENT-DEBTOR see ARREST 

arrest and detention of, 143 
definition of, 8, 13 
detention and release of, 143 
discharged, liability of, 586 
examination of, as to his property, 595 
prohibition of arrest of women, 146 
security in insolvency of, 144 

JURISDICTION of Courts, if appellate Court can interfere, 78 

objections to, 76 


L. 

LANGUAGE of subordinate Courts, 323 

LEGAL representative, definition of, 8, 13 

M. 

"MATTERS, directly and substantially in issue", meaning of, 39 
in controversy, meaning of, 10 
issue, meaning of, 23 

MESNE profits, definition of, 8, 14 

suit for, cause of action in, 408 , 

MINOR, agreement or compromise by next friend or guardian of the suit of 
the, 707 

co-plaiiuiff, wltere attaining majority desires to repudiate suit, 712 
course to be followed by minor plaintiff on attaining majority, 71 1 
defendant, guardian for the suit to be appointed by the Court for, 701 ^ 

notice to guardian of the, 704 

plaint to be taken of! the file where suit instituted without next friend in 
case of, 701 

receipt by next friend or guardian for the suit of property under decree, 
for, 707 • 

removal of next friend of, 710 
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MINOR, represeniaiion by next friend or guardian for the suit of the, 706 
rtliremein of next friend, 710 

the guirdian for the suit of, 711 
Slay of proceeding on the renioval, etc., of next friend of, 711 
to repudiate unreasonable or improper suit 0.1 attaining mijoriiy, 712 
sue by next friend, 700 

who may act as next friend or appointed guirdian for the suit of the, 704 
MISCELLANEOUS proceedings, procedure in, 324 
MISJOINDER, and non-joinder, 391 
objections as to, 414 

MORTGAGE «uit cause of action in, 409 
MORTGAGEE, cost of, subsequent to decree, 738 
MORTGAGES by the deposit of title-deeds and charges, 742 
MOVABLE property, definition of, 8 


N 

NON-ATTENDANCE, consequence of, without sufficient cause shown or party 

ordered to appear in person, 486 
NON-JOINDER, if fatal, 392 

or misjoinder, objections as to, 401 
NOTICES, etc., postage in, 326 


O 


OATH, on affidavit, 323 

ORDER and notices under C. P. Code to be in writing, 326 
definition of, 8, 1 5 
under s. 47 what is an, 12 
ORDERS and notices how served, 639 
ORIGINAL entry to be marked and returned, 462 


k 


P 

PARTIES, See DEATH marriage, etc., 
addition of, 395 


at any stage, 395 

an order of addiiion of, if appealable, 400 

Court may strike out or add, 393 

joinder of parties liable on same contract, 387 

joint parties, Court may give judgment for or against one or more of 
joint parlies, 386 
misjoinder of, 391 
non- joinder of, 391 
substitution of, 39S 
striking out of, 398 
transposition of, 399 

PARTITION suit for, cause of action in, 409 
PARTNER, appearance under protest served as a, 698 
right of the suit in the death of, 697 
PARTNERS, appearance of, 698 
PARTNER’S name disclosure of, 696 

no appearance except by, 698 

PARTY not to appear to be ordered to appear in person unless resident within 
certain limits, 42b 
PAUPER, leave to sue as, 346 
PAYMENT of thing claimed into Court, 743 
PERSON of unsound mind, applicaiion of rules to, 713 
under disability, consent or agreement of, 340 
PERSONAL appearance, exemption of certain persons from, 318 

women from, 318 


PLAINT, amendment of, 393 

defendant's interest and liability to be shown in, 450 
documents not in possession of the plaintiff to be stated in, 461 
* relied on to be stated iui 460 
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PLAINT, general or other relief to be specifically staled in, 451 
ground of exemption, from limitation law in, 450 
in a suit by or against club, 449 
money suits, 448 

suit for mesne profits or for accounts, 448 
nature of, 446 

particulars to be contained in, 44 S 
procedure on admitting, 45^ 
returning, 453 
rejection of, 457 

if preclud'e presentation of fresh plaint, 460 
procedure in, 460 

relief founded on separate grounds in, 452 
return of, 452 

at any stage, 455 
by the appellate Court, 455 
due to want of jurisdiction, 455 
if appealable, 456 
representation if to be made, 457 
to be amended, where defendant added, 393 
verification of, 448 

when plaintiff sues as representative, 449 

where the subject-matter of the suit is immovable property, 449 
PLAINTIFF, suit in name of wrong, 393 

when plaintiff in doubt from whom redress is to be sought, 387 
PLAINTIFF’S insolvency if bars suit, 662 
PLAINTIFFS, in suit for ejectment, 382 
joint interest of, 382 
who are necessary parties as, 383 
may be joined as, 381 
PLEADER, appointment of, 416 
definition of, 8, 15 
service of process on, 418 
PLEADING, 428 

amendment of, 436, 440 

as to additional relief, 444 
technical defect, 444 
by appellate Court, 444 
if at any stage of proceedings, 439 
it changes nature of suit, 442 
in appeal and revision, 445 

case of addition of parties, 4t4 
declaratory suits, 443 
to avoid multiplicity of suits, 443 
correct mistake, 443 
when claim barred by limitation, 442 
it is prejudical to defendant, 440 
wrong description in, 443 
condition precedent in, 432 
denial of contract in, 432 
departure in, 432 

effect of document to be stated in, 433 
failure to amend after order, 445 
forms of, 429 

further and better statement or particulars in, 431 
granting amendment, if discretionary, 438 
implied contract or relation in, 433 
malice, knowledge, etc., in, 433 
notice in, 4^3 

particulars of custom, if to be given in, 431 
damage, if to be given in, 431 
easement if to be given in, 431 
estoppel, if to be given in, 431 
forgery, if to be given in, 431 
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PLEADING particulars of fraud, if to be given 10,430 

illegal contract, if to be given in. 431 
misrepresentation if to be given in, 430 
negligence if to be given in, 431 
settled accounts if to be given in, 431 
undue influence if to be given in, 430 
to be given where necessary, 429 
presumption of law in, 434 
striking out of, 435 

if scandalous, 436 

tend to prejudice and embarrass, etc ,436 
unnecessary, 435 

to be signed. 434 

applies to the company, 434 
state material facts and not evidence, 429 
verification of, 434 

PLEADINGS, allegations in, are to be ascertained whether admitted or denied, 

496 

subsequent pleadings, 470 
POSSESSION, cause of action in suits for, 410 

when party may be put in immediate possession of land, the subject- 
matter of suit, 757 

PRECEPTS, no 
PRESCRIBED, definition of, 8 
PRESIDENCY Small Cause Courts, 800 (xxx) 

PRINCES, and chiefs, saving for, 713 

chiefs, ambassadors and envoys, suits against, 180 
or chiefs, persons specially appointed to prosecute or defend, 180 
PRINCIPAL, and interest, suit for, cause of action in, 410 
PROVINCIAL Small Cause Courts, 800 (xxx) 

PUBLIC charities. 185 
nuisance, 184 
officer, definition of, 9, 15 


R. 

RECEIVER, application for appointment of, 759 
appointment of, 758 
discretion of Court as to, 759 
duties of, 614 

effect of appointment of, 759 
enforcement of duties of, 763 
in appeal, 762 

miscellaneous case, 760 
mortgage suit, 760 
partition suit, 760 
partnership suit, 760 
trust, 761 
powers of, 759 

prima facie case for appointment of, 760 
remuneration of, 763 
when can be appointed, 758 

Collector may be appointed as, 764 
who can be appointed as, 758 
RECOGNISED, agent, 415 

or pleader, appearance by, 414 
service of process on. 416 • • 

agents or pleaders, 414, 

RECOVERY of immovable properly, claims to be joined for, 412 
REDEMPTION suit, final decree in, 737 

preliminary decree in, 737 
recovery of balance due on mortgage in, 738 
REFERENCE, 8oo(xv) 

Coi^rt may pass decree contingent upon decision of High Court 
in, 8oo(xvii) 
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REFERENCE judgment of High Court to be transmitted, and case disposed 
of accordingly, 8oo(xvii) 
of question to High Court, 8oo(xvii) 
power to alter, etc.^ decree of Court making, 8oo(xvii) 
to High Court, 269 

costs of, 8co(xvn) 

power of, as to jurisdiction in Small Causes, 8oo(xvii) 

RELIGIOUS matters. Court’s jurisdiction in, 20 
REMAND of case, preliminary point in, 782 

under inherent power of Court. 780 
RENT suit, cause of action in 410 
REPEALED enactments continuance of order under, 369 
REPRESENTATIVE suit, death of one of the parties in, 389 

individual suit for public tight in, 391 

notice in, 389 

numerous parties in, 3S8 

permission of Court in, 388 

res judicata in, 390 

same interest in, 388 

when one person may sue or defend on behalf of all in 
same interest, 387 

representative is competent in, 391 

RE-SALE, defaulting purchaser answerable for loss on, 627 
notification on, 634 

RES JUDICATA, 24 

and estoppel distinguished, 26 
application of and s. ii of C. P. Code 28 
application of, to appeals, 29 
between co-defendants, 47 
co-plaiiitiffsi 49 
essentials of, 30 
exhaustive, 26 

has been heard and finally decided, 30 
in adverse findings, 33 
arbitration, 33 
administration suit, 45 
compromise and consent decree, 38 
decisions, 33 
dismissal of suits, 33, 34 
execution proceedings, 57 
fx parte decrees, 37 
intetpartes suit, 45 
insolvency proceedings, 50 
land acquisition proceedings, 45 
matters when directly and substantially in issue, 39 
V heard and finally decided, 30 

minor’s suit, 47 
mortgage suit, 31 
questions of law, 42 
rent suit, 32 
representative suit, 56 
same cause of action, 34 
suits dismissed for default, 33 

want of evidence, 33 
mj^ght and ought in, 51 
principles underlying, 24 
scope of, 26 

suits under same title. 49 
when decision. 34 
leave to not, 35 
withdraw suit or appeal, 32 

RESTITUTION, appeal in, 334 

application for, 326 
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RESTITUTION, bar to suit 10,332 
cases for, 329 

Court of first instance in, 331 

Couri-fee in, 334 

in decree varied or reversed, 328 

limitation in, 333 

meifie profits in, 332 

procedure in, 333 

question of interest in, 331 

RESTORATION of suit, 483 

notice in, 485 

REVIEW, 270 

application for, 8oo(xxiv) 

in Court consisting of two or more Judges, 
8oo(xxvi) 

where granted in, 800 (xxv) 
rejected in, 800'xxvi), 8oo(xxv) 
bar of certain applications, 8oo(xxviii) 
form of application, 8oo(xxv) 
grounds for, 8oo(xix) 
mistake or error in, 8oo(xxii) 
order of rejection in. if appealable, 8oo(xxvi) 
power of Court in, Soofxxiii) 
procedure in, 8oo(xxiil) 

registry of application granted and order of re-hearing in, 
8oo(xxviii) 

revision in, 8oo(xxiv) 

sufficient cause for, 8oo(xxii) 

to whom application for, to be made, 8oo(xxiv) 

REVISION, 27^ 

application of revision if a memorandum of appeal, 283 
Court when acting illegally in, 292 
discretion, use of, by lower Court in, 310 

exercise of jurisdiction illegally or with material irregularity in, 291 
not vested in, 286 

failure or decline jurisdiction in, 289 
from interlocutory orders, 299 
what order competent, 303 
if allowed in material irregularity, 295 
mere error of law, 293 

appeal can be converted into an application for, 283 
the Court go into facts in, 284 
High Court may call for record without application in, 284 
will not interfere in case of other remedy, 284 
in addition of parties, 307 
amendment of decree, 306 
plaint, 306 

appeal, 31 1 
arbitration, 304 

decree under s. 9 of the Specific Relief Act, 309 
ex parte decree, 31 1 
leave to sue as pauper, 309 
order as regards Court- fee, 307 
of withdrawal of suits, 31 1 
questions of cost, 31 1 
sanction to prosecute, 308 
where no appeal lies, 283 
new plea in, 302 

power of District Court to submit for, in proceedings under mistake 
as to jurisdiction in Small Causes, 8oo(xvii) 

High Court for, 274 

relates to any Court subordinate to it, 281 

C. P. Code— C 
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RULEi committee to report to High Court, 316 

committees^ constitution of, in certain Provinces, 31$ 

RULES , definition of, 9 

effect of, in First Schedule of C. P. Code, 314 
matters for which, rules may provide, 317 
power of certain High Courts to make, 314 

Chartered High Courts as to rules of this original civil jurisdic- 
tion, 318 

other High Courts as to rules other than procedure, 318 
to make rules, 314 
publication of, 317,318 
subject to approval, 316 

S. 

SALE, 622 

adjournment or stoppage of, 626 
appeal in dismissing an order to set aside, 644 
application by any person to set aside, 636 
to set aside sale on deposit, 635 

ground of fraud, 6^2 

irregularity or fraud, 638 
material irregularity, 641 
to show substantial injury, 642 
bar of suit in fraudulent, 643 

bonafide claimant to be restored to possession after, 632 

burden of proof of defect in, 643 

by whom to be conducted, 623 

certificate to purchaser in, 647 

decree-holder not to bid in. without permission, 628 

delivery of properly in occupancy of judgement-debtor after, 647 

tenant, after, 648 

dispossession by decree<holder purchaser after, 651 
distribution of assets after, 166 

appeal in, 171 
revision in, 171 

failure of publication of proclamation of, 643 
notice of setting aside of, 646 
of agricultural procedure, 629 

growing crops, special provisions as to, 629 
immovable property, 631 

deposit by purchaser in and re-sale on default, 632 
postponement of, to enable judgment-debtor to raise 
amount of decree, 631 
procedure in default of payment in, 634 
time for payment in full of purchase money in, 633 
what Courts may order, 631 

movable property, 629 

by public auction, 630 
delivery after, 630 

irregularity not to vitiate but the person injured may 
sue, 630 

vesting order in case of other property, 631 
negotiable instruments and shares in corporation, 630 
transfer after, 630 

property, application of proceeds, after. 740 
» subjeo: to prior mortgage, 740 

suit for sale, necessary for bringing mottgaged property to 
sale, 741 

omission of notice in, 643 
on ground of under- valuation, 643 
power of Local Government to make rules as to, 163 
to order property attached for, 622 
proclamation, description of proptrty in, 625 
if to state the income, 625 
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SALE, proclamation mode of making, 625 

of, by public auction, 623 
other information in, 625 
to state the valuation, 624 
purchaser’s title in, 160 

resistance or obstruction by bonafide claimant after, 6So 

judgment'debtor after, 650 
to possession of immovable property after, 649 
restriction or bidding or purchase by officer in, 629 
return of purchase- money in certain cases of, 646 
saving of certain, 627 
setting aside of, 646 

suit against purchase if maintainable on ground of purchase being on behalf 
of plaintiff, 161 
time of, 626 

want of attachment if vitiates, 643 

when decree-holder purchases in, amount of decree may be taken as pay- 
ment, 628 

to become absolute or to be set aside, 645 
SALVAGE, assessor in causes of, 324 
SECOND appeal, 209 

admission in, 219 
attestation of advantage in, 220 
bonafide in, 220 
concurrent finding in, 222 
consideration in, 220 

of evidence in, 225 
construction of documents in, 220 
contract in, 220 

contributory negligence in, 220 

Court-fee in, 223 

date of birth in, 220 

dedication in, 223 

discretion of lower Court in, 223 

finding as regards market-value, 233 

nature of property in, 233 
reasonable and probable cause, 234 
to ancestral nature of property in, 219 
limitation in, 229 
meaning of words, 233 
pardatiaihin lady, 235 
representation, 235 

of a deceased, 235 

of fact, 235 
fraud in, 224 

from an order of abatement, 219 

if abandonment of a point in lower Court allowed in, 218 

is a question of law or 
fact in, 218 

decision is contrary to error and defect in procedure, 214 
law, 2 1 1 

usage, having the force of law, 212 
subject to error in dealing with evidence, 214 

irregularity in taking additional evidence, 
215 

new plea can, be raided, 215 
in decision regarding adverse possession, 219 
miscellaneous cases, 240 
suits for accounts, 239 
award, 239 
contribution, 239 
damages, 239 
immovable property, 240 
maintenance, 240 
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SECOND APPEAL, in suits for marriage contract, 240 

mesne profits, 240 
rents, 240 

inference, from facts in, 228 
judgment from which lies, 226 
misapprehension of evidence in, 230 
mixed question of law and fact in, 231 
no second appeal in certain suits, 237 
notice in, 232 
on no other grounds, 237 
original nature of the suit if criterion in, 238 
question as regards rent or rate of rent in, 235 
of account in, 23$ 
acknowledgment in, 
acquiescence in, 219 
benami in, 220 
costs in, 222 
damages in, 223 

dissolution of partnership in, 234 
fact in, 237 

infringement of copyright in, 235 
intention in, 233 
jurisdiction in. 229 
legal necessity in, 229 
limitation in, 229 
marriage in, 230 
minority in, 230 
misjoinder in, 230 
nature of transaction in, 234 
negligence in, 234 
notice of transaction in, 234 
nuisance in, 232 
onus of proof in, 223 
ownership and possession in, 234 
presumption in, 232 
proof of fact in, 235 
status in, 235 
wakf ’xvi, 235 

tenancy, nature of, in, 231 

when the value of the suit does not exceed Rs. 500, 237 
SECURITY, effect of failure to supply, 681 

for cost, in case of residence out of British India, 680 
when may be required from plaintiff, 680 
costs, 680 

in case of order for execution of decree appealed from, 768 
not to be required from the Government or a public officer in certain 
cases, 769 

procedure where defendant fails to furnish security or find fresh one, 
749 

SEPARATE trials, power of Court to order, 4^3 
SERVICE, cost of, 8oo(xxviii) 

SET-OFF, Court-fee in claims of, 469 
equitable set-off in, 466 
limitation in, 468 
of the same character in, 468 
or defei^ce, foupded on separate grounds, 470 
pecuniary jurisdiction in, 469 
SHARE in a corporation, difinition of, 9 
SHOP-BOOK, production of, 462 
SIGNED, definition of, 9, 16 

SPECIAL case, agreement to be filed and registered as suit in, 744 
hearing and disposal of case in, 745 
parties to be subject to Court’s jurisdiction in, 744 
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Special case, power lo state case for Courts, 744 

where value of subject-matter must be staled in, 744 
cases, 184 

SPECIFIC performance, cause of action in suits for, 410 

STAY by Court which passed the decree, 76^ 
of proceedings and of execution, 766 

SOBORDINATE Courts, what are, 16 

SUBSTITUTION, order if appealable, 656 

SUING, place of, 65 

SUIT see ABATEMENT of SUIT, 

COST of SUITS, 

DISMISAL of SUITS, 

AND HEARING OF SUIT, 

SUIT, against person carrying on business in name other than his own, 699 

public officer, extension of time to enable public officer to make 
reference to Government in, under s. 47, 690 

bar of, 1 16 

by or against military or naval men or airmen, officers or soldiers who cannot 
obtain leave may authorize any person in, 692 
conduct of, 401 
dismissal of prior, 408 
disposal of, at the first hearing, 519 

if one of several deiendants not at issue, $19 
parlies at issue, 519 

not at issue, 519 

on failure to produce evidence, 519 
for foreclosure, payment of interest in, 738 
sale, final decree in, 733 
frame of, 402 
if includes appeals, 24 

arbitration proceedings, 24 
revision, 24 

omission to claim in, 401 
on contracts, causes of action in, 401 
parlies to, 381 

procedure in case of non-attendance of one or more of several defendants, 4S6 

plaintiffs, 486 

procedure when plaintiff only appears, 476 

where defendant appears on adjourned hearing date and assigns 
good reasons for previous non-appearance, 477 
only appears, 478 
relinquishment of claim in, 406 
same parties to, 407 
stay of, 22 

to be commenced by plaint, 419 
include the whole claim, 402 
set aside ex parte decree, 496 
withdrawal of, 407 

whole claim in respect of the same cause of action in, 406 

SUITS, against Government, notice in, 173, 175 

suits for injunction, 176 
to the Secretary of State for India, 177 
public officer in his official capacity in, 177 
Princes, chiefs, ambassadors and envoys 181 , 

style of Princes and chiefs as parties to 
suits, 182 

public officer, procedure in, 691 
by or against corporation, 693 

subscription and verification of pleading in, 693 
foreign and native rulers, I79 
Government, I73i 690 

agent for Government to receive procees in, 690 
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SUITS, by or against Government, attendance of person able to answer questions 

relating to, 691 

fixing of day for appearance on behalf of Govern- 
ment in, 691 

persons authorised to act for Crown in, 690 
plaint in, 690 

military or naval men or airmen, 692 
minors and persons of unsound mind, 700 
trustees, executors and administrators, 700 


pauper, 714 

concerning propeity vested in trustee, representative of beneficiaries in, 700 
for sale, preliminary decree in, 732 

in forma pauferis by persons not of sufficient means, 715 
contents of applications in, 716 
copy of decree to be sent to the Collector in, 723 
cost where application succeeds, 721 
cost in. 723 

examination of applicant in, 717 

Government may apply for payment of Court- fee 
in, 722 

to be deemed a party in, 723 
if open to appeal or revision, 716 

notice of day for receiving evidence of applicant’s pau- 
perism, 719 

presentation of application in, 716 
procedure at hearing, 720 
if application admitted in, 720 
where application fails in, 722 

refusal to allow applicant to sue as pauper to bar subse- 
quent application of like nature, 723 
rejection of application in, 717 

if open to revision, 719 


institution of, 86. 419 

cause of action in suit'on contracts, 72 

nature of, 72 

defendant’s place'of business, nature of, 71 

residence, nature of. 71 

for compensation for wrong to person or movables, 69 
in other cases, 75 

suits against commission agents, 73 
insurance compay, 74 
non-resident foreigner, 74 
in suits between etc., principal and agent, 74 
for money borrowed, 75 


leave of, 71 

where defendants reside or cause of action arises, 70 

local limits of jurisdiction of Courts are uncertain, 68 
subject-matter situate within jurisdiction of different 
Courts, 68 

on negotiable instruments, 461 
register cf, 4^9 

relating to mortgages of immovable property, 724 

attaching creditor in, 726 
co-heirs in, 726 
co-mortgagee in, 726 
co-mortgagors in, 726 
joint Hindu family in, 726 
landlord in, 727 
legal representative in, 727 
lessee in, 727 
mortgagee in, 727 
parties to suits for foreclosu- 
re sale and redemption in. 


724 
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SUITS, relating to mortl^age of immovable property 


non-joinder in, 727 
official receiver in, 726 
paramount title, 726 
public matter, 184 
Sub-mortgagee in, 726 
tenant in, 727 

to be instituted where subject-matter situate, 65 
transfer of, matters to be considered in granting relief, 79 
notice in, 79 

when may be instituted in more than one Court, 79 

SUMMARY suits, defendant showing defence on merits to have leave to appear 
in, 746 

power to order bill, etc., to be deposited with officer of Court. 747 
set aside decree, 747 
procedure in, 747 

on negotiable instruments, 747 
upon bills of exchange, etc., institution of, 745 


prior parties, in, 725 
proper parlies in, 725 
power to decree sale in fore- 
closure, 732 

puisne mortgagee in, 725 


SUMMONS, 475 

copy or statement annexed to, 420 

Court of its accord summons as witnesses strangers, 524 

duty of Court to which summons is sent. 426 

person to whom summons is delivered or sent for service, 428 
endorsement of time and manner of service, 424 
examination of serving officer in, 424 
expenses for experts applying for, 521 

of witnesses to be paid to Court on applying for, 520 
for service, delivery or transmission of, 42 c 
foreign,- service of, 87 
how served, 522 
issue of, 4ig 
mode of service of, 421 

penalty of default of persons on whom summons have been issued, 87 
procedure when defendant refuses to accept service of or cannot be 
found, 423 

where witness fails to comply with, 522 
scales of expenses in applying for, 521 
service of, 421 

agent by whom defendant carries on business, 422 
in foreign territory through political agent of Court, 427 
on agent in charge in suits for immovable property, 422 
civil public officer, 427 
defendant in prison, 426 
male member of defendant's family, 422 
person, to sign acknowledgment, 423 
servant of local authority, 427 

railway company, 427 
several defendants, 422 
soldiers, 428 

to be on defendant in person when practicable or on 

his agent, 422 • • 

where defendant resides in another Province, 87 

out of British India and has no 
agent, 427 

within the jurisdiction of 
another Court, 426 

within Presidency-towns and Rangoon, issued by Courts 
outside, 426 
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SUMMONS, substituted service of, 425 

effect of, 425 

time for appearance to be fixed in, 425 
substitution of letter for, 428 
lime for service of, 522 

place and purpose of attendance to be stated, 521 
to be either to settle issues or for final disposal, 421 
defendants, 86 
produce document, $22 
witness, 87 

expenses to be p%id when detained more than one day, $21 
procedure when insufficient sum paid in, 521 
tender of expenses in, $21 

to attend to give evidence or produce documents, 520 
SUPPLEMENTAL proceedings, 197 
SURETY, discharge of, 338 

enforcement of liability of, 334 

Court’s order if open to revision, 339 
for ihe enforcement of security bond, liability of, 336 
payment of money, etc., liability of, 336 
performance of a decree, liability of, 335 
restitution of any property, liability of, 336 
if a party to the suit, 339 
liability of, 337 

notice to, before attachment of his property, 339 
procedure on application by surety to be discharged, 748 
SURETY-BOND, limitation for, 339 


T 

TEMPORARY injunctions, 752 

cases in which they may be granted, 752 

TIME, enlargement of, 340 

Courts' order, if open to appeal, 343 

TRANSFER and withdrawal of suits, application in, 82 

notice to the parlies in, 82 

of business, 346 
execution proceedings, 83 
suit to any Court subordinate to it, 83 
when to be made, 83 
suits from the Court of Small Causes, 84 
Governor-Generars power in, 86 
grounds for, 83 

High Court’s revision power in, 85 
territorial jurisdiction pending suit, effect of, 347 

TRANSFEREE, pendente life rules as to, 652 

TRIAL, separate trial, power of Court to order, 383 

TRUST, administration of, 190 
and trustee, 191 
charitable law as to, 188 
constructive, leave as to, 188 
direction of the Court in, 189 
persons having interest in the, 190 
private trust, law as to, 189 
public trust, law as to, 189 
religious trust, law as to, 188 

TRUSTEES, executofs and administrators, joinder of, 700 

U 

UNAUTHORISED, persons, ii can address Court 313 

W. 

WITHDRAWAL and adjustment of suits, 666 
of mortgage-suit, 671 
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WITHDRAWAL of, partition suit, 671 

probate proceeding*^, 671 
suit, an order for, if subject to revision, 671. 
as to public trust, 671 
by appellate Court 670 
effect of order of, 670 
finality of order as to, 671 
for formal defect, 667 
form of order of, 670 
grounds for, 667 ^ 

if apply to execution proceedings, 670 
in last stage, 671 
minor’s case, 670 
leave for, 668 

or abandonment of part of claim, 666 
order as to costs as to. 671 
power of co-plaintiffs, 670 
without leave, 669 

WITNESS, consequence of refusal to attend, 525 
Court may recall and examine, 536 
duty of, 524 

if witness appears, attachment may be withdrawn, 523 

not to be ordered to attend in person unless within certain limits, $2^ 

power to examine immediately, 536 

procedure if witness fails to appear, 523 

where witness apprehended can not give evidence, 525 
remarks on demeanour of, 535 
to be examined in open Court, 534 
when they may depart, 524 

WITNESSES, rule as to witness to apply to parties summoned, 526 

WRITTEN statement and set off, 463 

ascertained sum in. 467 
counter-claim in, 467 

denial to be specific except damages in, 463 
in, 463 

evasive denial in, 464 
in a suit of recovery for money, 467 
new facts must be specially pleaded in, 463 
omission to claim set-off, 468 
particulars of set-off to be given in, 465 
procedure v^here party fails to present written statement 
called on by Court, 470 
specific denial in, 464 
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